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PREFACE 

\ 

TO 

THE   FIRST  EDITION, 


1  O  begin,  where  fo  many  examples  teach  us  rather  fo 
end  ',  to  fubmit  the  early  labours  of  youth  to  a  tribunal, 
from  which  fome  of  the  highcft  judicial  charaAers  have 
withheld  the  fruits  of  their  experience,  certainly  appears 
to  border  upon  imprudence,  iloc  to  lay,  upon  arrogance. 

Sen&ble  of  the  truth  of  this  obfervation,  it  is  with  the 
utmoft  diffidence  that  I  prefume  to  hy  the  following 
Work  before  the  profcffion :  confcious  that  it  can  defenre 
little  praiie,  and  iarely  indulging  a  hope,  that  the  anxiety 
I  have  felt  in  compiling  it,  may  not  be  juftified  by  an  un- 
favourable reception,  both  by  the  bench  and  bar.  If  I 
have  ever  flattered  myfelf  with  more  than  this,  it  has 
been  from  the  encouragement  of  thofe  who  firft  embol* 
dened  me  to  attempt  fo  arduous  an  undertakingj  and 
whofe  countenance  has  (ince  induced  me  to  perfevere. 
ft 

Before  I  proceed  to  (late  the  plan  I  have  purfued,  it  is 
but  gratitude  to  the  memory  of  the  late  Sir  James  Burro^^ 
as  well  as  a  gratification  to  my  own  feelings,  to  acknow- 
ledge how  much  I  am  indebted  to  him  for  the  perufal  of 
his  papers,  which,  without  any  previous  acquaintance^  he 
ofiered,  in  the  mod  obliging  manner,  to  my  ufe. 

It  is  next  to  impoflTiblc^  where  there  is  a  diverfity  of 
opinions,  to  fix  upon  any  plan  that  will  he  entirely  free 
from  obje&ion :  And  there  is,  perhaps,  no  fubjedl:  about 
which  the  profi^ffioa  differ  more^  than  the  proper  method 

A2  of 


[y  PREFACE. 

of  reporting.  It  is  almoft  of  neccflity  therefbrr,  ttiar 
every  one  who  engages  in  this  fpecies  of  publicadonj  isr 
left  to  his  own  choice.  My  great  objeft  has  been,  not  ta 
fwcU  the  work  by  unneceflary  length  of  pleading,  or  by  a 
detail  of  the  arguments  delivered  by  counfcl  on  each 
fide :  But  to  ftate  the  former  as  conciiely,  and  to  give 
die  fcope.of  the  latter  (one  or  two  inftances  excepred)^ 
m  as  comprehenfive  a  manner,  as  the  nature  and  import- 
ance of  the  fubjeft  would  admit.  Every  omiSion, 
therefore,  muft  be  laid  to  my  charge  alone ;  whiUl,  6a 
the  other  hand,  it  would  be  more  than  prefumptton  in  me 
to  fuppofe  that  any  arrangement  I  have  made  of  the 
fubjeft  matter,  can  do  juftice  to  the  ingenuity  and  ability 
of  thofe  who  furniflied  it. 

With  refpeft  to  the  judgment  of  the  Court,  I  have 
endeavoured  to  be  as  faithful,  accurate,  and  full,  as  the 
afliftance  of  fhort  hand,  and  the  mofl:  eameft  attendon^ 
could  enable  me  to  be.  I  would  by  no  means,  however, 
be  underftood  to  profefs,  that  I  have  given  more  than  riie 
fubftance  of  what  fell  from  the  bench.  If  I  have  in  any 
degree  fucceeded  in  doing  that,  fo  as  not  to  incur  their 
cenfure,  I  fhall  be  more  than  recompenfed  for  the  toil 
and  anxiety  neceflfarily  attendant  on  fuch  an  undertaking.. 

.  In  a  compilation  of  this  fort,  in  which  a  variety  of 
legal  topics  have  been  nicely  difcriminated,  and  copioufly 
difcufled,  it  is  impolfible  but  that  fome  miftakes  mull 
occur  to  attentive  and  judicious  oblcrvation:  Yet,  I 
trull  fuch  errors  will  be  found  to  be  trivia],  or,  at  leaft 
will  appear  fo  to  the  candour  and  liberality  of  the  profef- 
fion,  if  the  work  fhould  be  thought  to  dclerve  a  general 
'  charaAer  of  authenticity. 
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HILARY    TERM 

14  Georg£  IIL    Bi  R.    1774% 


Lee  verfiu  Gansel.  ^«»/^> 

•T^HIS  came  before  the  court  upon  a  rule  to  (hew  caufc  Abailidr.io 
*    why  the  defendant  Qiould  not  be  difchargcd  out  of  the  2*^"^^'* 
cuftody  of  the  Warden  of  the  Fleet ;  upon  the  ground  of  his  procefs, 
having  been  illegally  arreded ;   that  is,  •  <*  that  the  Officer  broke  ^^^  tlw 
'•  into   the   apartment    of    the  houfe   where  he  hdged^^  and  ^r^* 
which  he  had  rented  by  the  year,  for  the  fpace  of  eight  and  partment, 
twenty  years  before.     Thebreaking  open  the  door  waspoGtivcly  !jj/n"|'^'^^ 
fworn  t&>  on  the  part  of  the  defendant,  and  as  pofitively  denied  peaceable 
by  the  officer ;  who  fwore,  that  the  door  was  open^and  that  having  Jbc'wjier*^ 
got  his  thigh  in,  a  ftniggle  enfued,  in  which,  after  a  time,  he  <J<»^ofthe 
prevailed,  and  then  arretted  the  defendant.     The  entrance  of 
the  officer  into  the  houfe  was  at  the  tmter  door,  and  was  admitted 
on  all  hands  to  have  been  peaceable  and  legal. 

Mr.  Wallace^  Mr.  Bearcroft^  Mr.  T.  Cowper^  and  Mr.  Buller 
(hewed  caufe, 

Pirjlf  It  is  neceflary  upon  an  application  of  this  kind,  for  the 
defendant  to  make  out  a  clear  cafe,  and  to  entitle  himfelf  to  the 
difcharge  he  claims  beyond  all  controvcrfy  or  doubt.  But  here, 
the  evidence  is  fo  contradictory  as  to  leave  him  no  cafe  in  point 
of  fa£l ;  and  if  it  did,  the  law  is  againft  him  ;  which  introduces 
the  /econd  and  the  principal  queftion  in  the  caufe,  "  Whether 
•*  this  lodging  was  the  ' dweUing-houfe  of  the  defendant,  or 
«  not?** 

llic  ca(e5  upon  burglary  are  material  to  the  difcuffion  of  thm 
^(lion. 

Voul.  B  In 
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1774.  In  Lord  Ha/e^  Hifi.  Plac.  Cor.  556.  it  is  faid,  that,  •*  li  A* 

*  **  hires  a  chamber  in  the  houfe  of  B,  for  a  certain  time,  wherein 

verfttt      "  he  lodgcth,  and  during  the  time  contraded  for  it  i%  broke 

Gansel.    cc  open,  this  is  burglary  ;  and  the  indi£lmenl  (hall'fuppofe  it  to  . 

••  be  dotnum  manftonaUm  of  AJ*  But  this  iscontradt&ed  in  many 

cafes ;  particularly  in  Kelynge  83,  where  it  is  exprcfsly  laid  down, 

that,  *<  As  to  an  inmate  who  goeth  in  at  the  fame  door  as  the 

<<  owner  of  the  houfe,  he  is  in  the  nature  of  a  lodger^  and  if  his 

<^  chamber  be  broken  open,  it  is  burglary  \  but  the  indidlment 

•*  muft  bfc  laid -for  breaking  tjhe  dwelling. houfe  of  him.  that  let 

**  it,  and  uoi  of  the  itimaieJ** 

In  the  prefent  cafe  Mr.  Gattfel  is  only  an  inmate^  and  thertfore 
according  to  the  above  authority  it  cannot  be  faid  to  be  his  dwel- 
ling-houfe. 

Again,  at  the  Old  Bailey  feflTions  after  Michaelmas  term  1701, 
it  was  held,  per  Holt  Chief  Jufticc,  •*  That  where  inmates  have 
•'  feparate  rooms  in  a  hotife,  if  they  enter  at  the  fame  outer  door 
**  as  the  ownery  the  rooms  arc  not  the  dwelUng-houfe  of  the 
"  inmates,  but  of  tlie  owner*^ 

Confident  with  the  opinions  of  thefe  two  great  men,  is  a 
decifion  as  late  as  Mich.  13  Geo.  3.  ^*  One  Rogers  was  indifted 
«*  for  a  burglary  in  the  dwclling-houfe  of  Chandler^  who  rented 
«*  only  a  (hop  and  parlour  in  it  of  the  owner :  The  reft  of  the 
^*  houfe  was  occupied  by  different  inmates ;  the  owner  himfelf 
<*  inhabiting  no  part  of  it.  It  was  ohje£led,  that  the  burglary 
<<  ought  to  have  been  laid  in  the  manfion-houfe  of  the  owner  ; 
*'  each  apartment  in  it  being  occupied  by  inmates.  But  all 
■<  the  Judges  agreed  that  it  was  properly  laid ;  elfe  there  would 
«'  be  no  fecurity  from  burglary  in  fuch  a  cafe :  But  they  likewife 
<*  held,  that,  if  the  owner  had  inhabited  any  part,  it  would 
^<  have  been  clearly  othcrwife." 

Thefe  cafes  by  analogy  ibew,  that  the  apartment  in  queftion 
cannot  be  faid  to  be  the  dwelling-houfe  of  Mr.  Ganfel. 

But,  thirdly:  fuppofing  it  were  his  dwelling- houfe,  though 
in  fuch  cafe  the  bailiff  ought  not  to  break  open  the  door^ 
yet  if  he  does,  it  will  not  invalidate  the  arreft ;  for  there  are 
many  cafes  in  which  an  arreft  may  be  good,  though  the  con«> 
duck  of  the  officer  is  not  ftridly  right  in  point  of  law.  la 
fupport  of  this  was  cited  Bro.  Ahr.  tit.  Execution  pL  100.  //V. 
^rt]p.  />/•',  390. — 18  E.  4.  4-  where  the  ftieriff,  upon  ^  fiiri 
facias  awarded,  broke  open  the  houfe  to  take  the  goods.    By 

,  Littleton 
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Linkton  and  the  court  5  trefpafs  will  He  for  breaking  the  houfe,     1774 
but  the  taking    the    goods  was  lawful.    S.  C.  Dalion^s  Sheriffs 


^1.350.  This  is  an  authority  in  point ;  and  clearly  proves  that      ^erfus 
if  It  were  the  dwelling  houfe  of  the  defendant,  it  does  not  fol-    G'lx'^'- 
low  that  the  arreft  is  illegal.      Upon  the  whole  therefore  the 
defendant  ought  not  to  be  difcharged  out  of  cuilody. 
•    An  af&davit  of  Lee  was  offered  to  be  read.    Obje£led  ;  that  he  One  con- 
ftood  convicted  of  perjury,  and  the  conviftion  was  produced.—*  perjury,  is 
But,  per  Lord  Mansfield ^  a  convi£lion  upon  a  charge  of  perjury  b  *  ^^^*^^* 
not  fufficienr,  unlefs  followed  by  a  judgment;  I  know  of  nd/«rrjudg. 
cafe,  where  a  convi£^ion  alone  has  been  an  obje£lion :  Becaufe^  ^°^^ 
Upon  a  motion  in  arreft  of  judgment,  it  may  be  quafhed. 

Mr.  Dunning,  Mr.  Mansfield^  Mr.  Cox^  and  Mr.  Murphy  in 
fupport  of  the  rule. 

The  defendant  was  the yJA' proprietor  of  this  apartment;  as 
fuchy  it  was  equally  his  CaftUy  in  the  legal  fenfe  of  that  word, 
as  if  he  had  occupied  the  ivhole  houfe  \  and  he  is  equally  intl- 
tied  to  protection  in  it.  For  the  privilege  which  the  law  annexes 
to  every  man's  houfe  is  the  privilege  of  proteclion,  and  with 
that  view,  and  in  that  fenfe  only,  is  a  man's  houfe  faid  "  to  be  hi^ 
«*  caftle."  The  defendant  in  this  cafe  had  no  right  to  fliut  the 
houfe  door  \  but  he  had  a  right  to  fhut  his  onvn  door  \  and  if 
it  might  be  broken  open,  what  protedion  or  what  fafety  \% 
there  under  fuch  cirCumftances^  ?  It  is  therefore  within  the  rea-* 
fon  of  the  privilege,  though  there  may  be  no  dire£l  cafe  iii 
point. 

As  to  the  cafes  of  burglary,  it  is  clear  that  burglary  may  be 
committed  in  fuch  an  apartment :  The  only  doubt  is,  whofe 
dwelling-houfe  it  (hould  be  called  ?  But  upon  civil  proccfs 
neither  a  houfe  uor  lodging  can  be  broken  open.  , 

The  term  inmate y  cannot  be  applied  to  General  GanfeL    In 

Common  acceptation  it  means  rogue^  vagabond^  i^c,  it  is  not  ap^ 

piicable  to  a  perfon  who  hires  a  diftinff  apartment,  unconneAed 

with  the  oiurter  of  the  houfe.      This  is  as  much  a  diftinft  pro* 

perry  as  the  chambers  of  a  doUtfge  or  of  an  inn  of  court,  which 

Bare  all  one   common  entrance  or  fore-door :    yet  they  arc  the 

ivfeUing'houfes   of  the  different  perfons  who  inhabit  them.     By 

parity  of  reafon,  a  lodging  is  the  man/ton  of  the  perfon  who 

hires  It ;  and   fo   it  is  exprcfsly  laid  down  by  Lord  Coke^  3  Injf* 

fj,  6?.      **   A  chamber  or  room,  be  it  upper  or  lower,  wherein 

ft  gpy  perfon   doth  inhabit  or  dwell,  is  Domus  manftonaVts  in 

Ba  ••Law/* 
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1774.     <'  Law/'    If 'fo,  the  officer  had  no  right  to -break  open  thb 
apartment  in  execution  of  mcfne  procefs. . 


^gr/ia  As  to  the  aiu/e  of  the  procefs  being  no  ground  for  difcharging 

Camsxl.  the  Defendant,  it  was  anfwered,  that  in  all  cafes  of  privilogOj 
the  party  arrefted  is  not  left  to  feek  his  remedy  by  a£iionf  but 
the  court  does  that  which  is  the  fubllantial  Juftice  of  the  cafcj 
and  places  the  Party  in  the  fame  fituation  as  if  there  had  been 
Jio  abufe,  or  irregularity  in  the  procefs;  and  ex  parte  Wilfm^  t' 
Atkynsii^2*  was  cited:  JiTi^/}  becoming  bankrupt,  a  commiffioa 
iflued ;'  after  which  he  was  airefted  at  the  fuit  of  the  petitioning 
creditor;  and  being  in  cuftody,  was  charged  with  another af^ion 
at  the  fuit  of  one  Jf^afsi  Upon  petition  to  the  Chancellor  to 
be  difcharged  out  of  cuftody  upon  both  aAions,  Lord  Hardwiche 
faid,  <^  Even  at  law  where  there  is  an  irregular  arreft,  and  an 
<*  advantage  is  taken  of  the  irregularity  to  charge  the  party  in 
*<  cuftody  at  the  fuit  of  another  perfon,  the  court  of  law  will 
'<  difcharge  him  from  both:  and  ordered  the  bankrupt  to  be 
«•  difcharged  accordingly.'* 

Lord  Mansfield  faid,  he  had.  not  much  doubt  at  prefent, 
but  it  might  be  proper  to  look  into  the  cafes,  and  alfo  into 
fome  that  had  not  been  cited.     Curia  advifare  vult* 

Afterwards,  on  Thurfdaj  27th  January  X774,  Lord  Mans^ld 
delivered  the  opinion  of  the  courr  as  follows : 

Thi»  is  ah  application  on  the  part  of  General  Ganfel  to  be 
difcharged  out  of  cuftody  on  the  following  ground.  That  the 
procefs  iflued  againft  him  by  this  court  has  b<;en  abufed,  and 
his  perfon  illegally  arrcfted ;  for  that  the  officer  broke  open  the 
door  of  his  apartment  which  by  law  he  could  not  do:  therefore 
the  court  ought  to  difcharge  him,  and  put  him  in  the  fame 
condition  as  before  the  arreft. 

To  this  charge  three  defences  are  fet  up  on  the  part  of  the 
plaintiff  in  the  adi'on  and  of  the  officer  complained  againft^ 
The jfirj  is,  that  in  fad  the  door  was  not  broken  open ;  but  was 
previouily  open  i  and  the  officer  having  got  part  of  his  body,  that 
is  to  fay,  bis  thigh  in,  after  a  ftruggle  to  get  in  the  reft,  in  which 
he  pfcv  iilcd,  »T<?efted  the  defendant.  The  fecond^  which  goes 
to  a  denial  of  the"  whole  ground  of  th«  -application,  is  this ; 
"  That  the  door  which  was  broken  open,  the  officer  had  a  right  to 
<'  break  open^  .due  notice  having  been  announced,  and  a  refufal 
"  given."  Ihe  third  is,  that  fuppofmg  Mr.  Ganfel  founded  in 
bi»  upplication^  as  to  the  mode  of  the  aneft  being  illegal  i  yet 

hit 
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his  remedy  i«  by  aflion  of  trefpafs  for  breaking  open  the  door,  or     1774* 
by  the  more  fumm?ry  mode  of  attaghment  againft  the  officer  \  * 

nevertheleft,  that  the  fuppofed  trefpafs  upon  his  perfon  is  Iegal»      ^^^^ 
for  that  the  officer  had  a  right  to  arrcft  him.  Qaiii*i.# 

Thefc  are  the  three  defences ;  and  as  to  the  jirft^  there  is  fo 
great  a  contrariety  of  evidence,  that  there  muft  be  falfe  f wearing. 
I  doubt  therefore  where  the  truth  lies;  and  fuppofing  the  fa£l 
contended  for  on  the  part  of  the  piaintifF  in  the  adion  to  be  true^ 
1  doubt  as  to  the  confequence :  that  is,  if  an  adual  breaking  open 
of  the  door  were  iliegal»  I  doubt  as  to  the  law,  where  a  door  being 
partlj  open  is  Jbut  by  the  perfon  who  is  within,  againft  the  of^ 
ficer  who  is  draggling  to  get  entrancCr  I  doubt  both  as  to  the 
fact  and  the  confequence  \  and  therefore  lay  that  entirely  out  of 
the  cafe. 

Thefecond  ground  of  defence  and  which  makes  the  next  quef* 
tion  in  this  cafe  is.  Whether  this  door  might  be  lawfully  broken 
open  in  execution  of  mefne  procefs  ?  And  as  to  that,  the  cafe 
is  this.  Mr.  Mayo  was  owner  of  this  houfe,  ih  which  General 
Canfd  had  at  the  tim^  in  queftion,  and  for  a  long  time  before, 
taken  the  fird  floor  which  confided  of  two  rooms,  each  of  which 
had  a  door  that  opened  upon  the  dnircafe ;  he  had  likewife  up 
two  pair  of  dairs,  twp  rooms,  each  of  which  had  a  door  that 
opened  in  the  fame  manner :  he  had  the  ufe  of  the  kitchen  be« 
fides,  and  he  rented  thefe  fcveral  apartments  as  a  lodger  Uom  year 
to  year^  though  that  circumdance  makes  no  difference.  Mr. 
Mayo  lived  in  the  hdufe ;  and,  which  is  the  material  part  of  the 
cafe,  there  is  but  one  outer  door  to  the  houfe;  at  which  Mr, 
Mayo  enters  to  go  to  his  apartment,  and  Mr.  Ganfel  to  go  to  • 
his.  This  is  a  hOi  concerning  which  there  is  no  controverfy, 
Mj.  Ganfel  was. up  two  pair  of  dairs  in  his  bed-chamber,  and  as 
he  fays,  the  door  was  locked  ;  and  that  after  notice  t|ie  officers 
broke  it  open  ;  though  nothing  turns  upon  the  notice  or  mode  of 
breaking.  The  quedion  is,  "  Whether  by  law  this  door  could 
^*  be  broken  open, 

i  (hould  fird  date  however,  that  the  outer  door  of  the  houfe 
vas  opeiif  and  that  the  officers  entered   there   legally.      The 
queftion  therefore  turn$  upon  the  fubfequent  breaking  open  of 
'  the  bed-chamber  door. 

The  books  talk  of  the  privilege  of  a  nianfion^houfi  and  of 
fhe  privilege  of  the  door  of  it,  which  cannot  be  broken  opetH 
7]ip  whole  ^ueftioa  will  therefore  turn  upon  the  exUnt  of  that 
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1774.     which  is  called /nv/%f.      Now  this  rule  of  privilege,  ariGng 
"  from  a  found  maxim  of  policy,  is  no  privilege  of  a  Jdior  properly 

verfus  fpeaking  who  abfconds  from  judice  in  avoidance  of  legal  procefs  ; 
4^8f^•  but  is  annexed  to  the  hotife  and  door  (to  which  door  1  forbear 
at  prcfent  to  give  any  particular  epithet)  for  the  proie^ion  of  a 
^  man  and  his  family.  .  It  is  therefore  by  confequence  only,  that 
the  privilege  is  a  protcftion  to  fuch  a  perfon,  and  not  for  his  own 
fake.  The  found  maxim  of  policy  is  this,  '*  that  a  greater  evil 
^^  Jhould  he  avoided  for  a  lefs,  ^and  that  a  le/s  gccd  Jhould  give  way 
*.*  to  a  greater.^*  The  outer  door  thcrtfore  or  window  of  a  man's 
houfe,  fays  the  law,  (hall  not  Be  broken  open  by  procefs.  This 
has  been  long  and  well  underdood^  The  ground  of  it  is  this  \ 
that  otherwife  the  confequcnces  would  be  fatal :  for  it  would 
leave  the  family  within,  naked  and  expofcd  to  thieves  and 
robbers.  It  is  much  better  therefore,  fays  the  law,  that  you 
fhould  wait  for  another  opportunity,  than  do  an  aft  of  violence, 
which  may  probably  be  attended  with  fuch  dangerous  confe- 
quencts.  But  as  this  is  a  maxim  of  law  in  refpeft  of  political 
juftice,  and  makes  no  part  of  the  privilege  of  a  debtor  himftlf,' 
it  is  to  be  lAtn  frilly,  and  not  to  be  extended  by  any  equitable 
analogous  interpretation. 

The  oldeft  cafe  to  be  found  in  the  books  that  takes  notice 
pf  this  privilege  and  warrants  it,  and  upon  which  authority  it 
was  allowed  at  all^  is  a  cafe  in  the  year-book  1 8  Ed,  4.  page  4, 
pi.  19.  "  There,  an  a£lion  of  trefpafs  was  brought  for  breaking 
**  the  outer  door  in  execution  of  ^  fieri  facias^  The  couirt  held, 
*  •*  that  uefpafs  would  lie,  for  the  officer  (hall  not  break  open  an 

"  outer  door  to  execute  his  procefs :  but  when  the  officer  had 
"  fo  got  in,  he  broke  open  a  trunk,  and  took  out  the  goods  that 
«  were  in  it ;  in  refpc£l  of  which  they  held,  that  trefpafs  would 
f'  not  lie ;  for  he  had  a  right  to  break  the  truqk,  and  take  the 
**  goods."  I  qvfotc  this  cafe  i^ot  to  imply  that  I  fhould  per- 
haps have  been  of  the  fame  opinion  myfelf  in  a  cafe  of  the  firft 
impreffion;,  but  to  fhew,  that  the  rule  of  privilege  is  taken  moft 
rigidly*  Afterwards,  in  Semaine*s  cafe,  5  Co.  Mich.  2  Jac. 
page  93.  the  fame  ftrift  doftrinc  was  held,  namely,  **  that 
«*  brealcing  oppn  the  outer  door  was  a  trefpafs,  but  that  taking 
<f  away  the  goods  was  lawful.*'  In  Telverton,  Mich.  44.  El.  29* 
which  was  the  fame  cafe,  Popham  doubted  whether  even  the 
euter  door  was  privileged,  becaufe  it  would  be  a  hindrance  to 
juftice:   but  afterwards,  in  Mich.  2  Jac.  5  Co.  ^2.  b.  93.  a. 
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Ac  viholc  court  held,  *«  that  the  outer  door  ought  not  to  be     1774. 
*'  hrjken  open**\  and  grounded  their  opinion  upon  the  finglc  au-  ■ 

thoTiry  of  18  Ed.  4.  ^.  4.  /A  19.   before  quoted.      You  fee      ^^ 
from  hence  with  what  rigour  the  privilege  has  been  conftrued   Ga***"- 
in  the  oldeft  cafes* 

But  no  cafe  or  diftum  has  been  cited  at  the  bar,  nor  indeed 
did  there  ever  exift  a  cafe,  which  intimated  a  doubt  whether  an 
inner  door  might  not  be  brohen  open.     In    Hob.  62.  and   263I 
among  other  outrageous  things  the  bailifT  broke  open  a  chamber 
door, having  entered  legally  at  the  outer  door;  but  fuch  breaking 
was  held  lawful,  the  firfl  entrance  at  the  outer  door  which  was 
open,  having  been  legal  :  and  yet  the  latter  was  a  very  harfli 
cafe,  for  they  broke  in  when  the  man  and  his  wife  were  in  bed, 
and  behaved  with  great  violence  and  outrage.  But  I  lay  ftrefs  on 
this  to  fliew  how  Jln^/y  the  privilege  has  been  underftood,  when 
the  outer  door  or  luindcav  is  fecure,  and  when  the  entrance  has 
not  been  forcible  through  either  of  them,  fo  as  to  lay  open  the 
boufe  and  its  inhabitants  to  infult  and  violence  from  without  ^ 
but  on  the  contrary  has  been  quiet  and  peaceable.     In  addition 
to  thefc  authorities,  I  recoiled  a  note  of  2  cafe  lately  determined, 
which  fays,  '•  an  inner  door  has  no  ^rotedion  at  all."   It  was  the 
cafe  of  jf/lley  and  Pindar^  and  was  heard  in  the  year  1760,  Mich. 
I  Geo.  3.   There,  all  the  other  charges  againil  the  bailiff's  were 
anfwtredy  except  breaking  the  inner  door,  which  was  accom- 
panied with  fuch  violence,  that  the  door  fell,  and  the  oiEcet 
with  it  into  the  room  :  but  all  the  court  were  of  opinion,  that 
the  officers  having  lawfully  entered  at  the  outer  door,  might 
break  open  the  inner  to  execute  the  duty  of  their  office.     Befides 
thefc  cafes,  and  in  conformity  to  the  principles  upon  which  they 
have  gone,  I  (hall  cite  a  very  fenfible  and  material  diftindion 
from  a  book  in  my  hands,  which  is  FoJIer  C.  L.   title  Homicide^ 
e.  8.  feit.  20.  which  is  this.     *»  The  rule  that  every  man's  houfe 
**  is  his  caftle,  when  applied  to  arrefts  on  legal  procefs,  has  been 
*<  carried  as  far  as  political  juftice  will  warrant,  tmd  perhaps 
**  further  than  in  the  fcale  of  reafon  and  found  policy  they  will 
*<  warrant.     But  in  cafes  of  life  we  muft  adhere  to  rules  well 
*'  known  and  eftabliflied.     But  this  rule  is  not  one.  of  thofe 
''  that  will  admit  of  any  extenjton.     It  muft»  therefore,  as  I  have 
^'  before  hinged,  be  confined  to  the  breach  of  windows  and  of 
''  outer  dcx>rs  intended  for  the  fecurity  of  the  houfe  againft 
^  perfoDs  frona  without,  endeavouring  to  break  in/' 

B4  ThU 
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1774.     **  for  and  in  confideration  of  the  natural  love  and  affeflion  which 

— = '  "  he  hath  to  his, name^  bloody  ^nA  family  and  for  fettling  and  fc- 

wJm      **  curing  the  one  undivided  moieties  of  the  manors^  caftles,  towns, 
Magrath*  cc  landsj  tenements,  and  hereditaments  hereinafter  mentioned, 
^'  in  his  name,  blood,  and  family,  fubjeA  to  the  payment. of  his 
*'  debts,  isfcm  and  in  confideration  of  five  (hillings  to  him  by  the 
<*  faid  Robert  Dillon  in  hand  paid,   isfc.  he   the  faid  Michael 
**  Moore  hath   granted,   Wr.   and   by   thefc    prefents    poth 
**  grant,  ^c.  the  one  undivided  moieties  of  all  that  and  thofc 
<<  the  manors,  caftles,  towns,  lands,  tenements,  and  heredita* 
*«  ments  following,  that  is  to  fay, — Here  the  .deed  defcribes 
every  part  and  parcel  of  the  undivided  moiety  in  the  county  of 
Mayo*  —  «  As  alfo  all  that,"  —  Here  the  deed  as  minutely 
defcribes  the  undivided  moiety  in  King's  County  :  and  proceeds 
as  follows.     **  Together  with  all  other  the  faid  Michael  Moore* s 
**  lands i  tenements  and  hereditaments  in  the  kingdom  of  Ireland, 
<<  To  HAVE  and  to  hoiLd  the  faid  undivided  moieties  of  the  faid 
<<  manors,  caftles,  towns,  lands,  tenements  and  premifes,  herein 
**  before  granted,  or  intended  to  be  granted^  with  their  and  every 
<<  of  their  rights,  members  and  appurtenances,  together  with  all 
•*  other  the  faid  Michael  Moore's  eflate  in  the  kingdom  of  Ireland^ 
<*  unto  the  faid  Robert  Dillon  and  his  heirs,  to  the  feveral  ufes^ 
•«  intents  and  purpofes  herein  after  declared^  limited,  and  appoint- 
«  ed,  and  to  and  fot  no  other  ufe^  intent  or  purpofe  whatfoevcr ; 
*•  that  is  to  fay,  as  for  and  concerning  the  one  undivided  moiety 
'<  of  the  faid  lands  and  premises  lying  and  being  in  the  county  of 
*<  Mayo^  to  the  ufe  and  behoof  of  the  faid  Michael  Moore  and 
*«  his  heirs  for  the  payment  of  debts,  remainder  to  himfelf  in 
««  tail,  remainder  to  Garret  Moore  for  life,  remainder  to  the 
««  firft  and  other  fons  of  Garret  Moore  in  ftrift  fettlement,  re- 
««  mainder  to  fourteen  perfons  of  the  name  of  Moore,  his  brothers 
<«  and  coufins  fucceffivcly  in  tail-male  remainder  to  his  own 
<«  right  heirs."  The  like  ufes  are  repeated  and  declared  refpedling 
the  undivided  moiety  in  King*s  County,  except  that  a  term  of 
500  years  is  given  to  Rofs  Mahon  for  the  purpofe  of  fecuring  a 
jointure  of   200  /.  a  year,  to  Francis  Moore  his  wife ;  and  to 
raife  the  fum  of  1500/.  for  his  daughters  portions. 

«  That  on  the  25th  of  March  i  f^-^^Michael  MooreiitA  leaving 
<<  Mary' Moore,  now  Mary  Concannon,  One  of  the  leffors  of  the 
•'  plaintiff  in  eje£lment,  and  Francis  Moore,  his  co-heirs  at  law. 

"  That  in  Trinity  term  1 755,  Garrett  levied  a  fine  and  fuflercd 
<<  a  recovery  of  the  Rofcommon  ellate  to  him(elf  in  fee :  and  di«4 
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«•  on  the   4th  of  February   1767,  without  iffuc:     Upon  his     1774. 

«  death,  Edmond  Moore  entered  ;  and  by  Icafe  and  rclcafc,  28th  ■ 

«♦  and  29th  of  June  1 768,  conveyed  the  prcmifTes  to  LuU  DiUoriy      ^^^^" 

«•  to  the  ufe  of  himfelf  in  tail-ma)e  ;  remainder  to  John  Moore  Maoiath. 

*<  for  life,  remainder  to  his  fird  and  other  fons  in  ilri£l  fettle- 

«'  ment.      That    John  being   in    the   French   fervicc,  was  by 

♦*  decree  in  the  Exchequer^  held  to  be  difabled  under  (latute 

<*  19  Geo.  2.  to  hold  the  faid  eftate,  and  his  intereft  was  decreed 

"  to  WilHam  Biggen  as  the  firft  informer,  who  afligned  the  fame 

*'  to  Garret  the  defendant  in  eje£lment,  who  entered  op  the  12th 

«  oi  April  \^^\r 

Upon  this  fpecial  verdift,  the  court  of  Rings  Bench  in  Ireland 
gave  judgment  for  the  plaintiff;  which  was  entered  upon  the 
record  as  follows :  «*  Therefore,  it  is  confidered  that  the  faid 
"  John  Magrath  do  recover  againfl  the  faid  Garret  Moore  his 
"  ftid  feveral  terms  yet,  l^c.  in  the  faid  demifed  premifTrs,*'  Wr. 

For  the  plaintiff  in  error,  Obj.  ift.  It  is  not  dated  upon  the 
record  that  the  defendant  is  guilty:  therefore  there  is  no 
vcrdidl,  and  confcqusntly  there  can  be  no  judgment.— i?£y^. 
In  fubftance,  the  defendant  is  found  guilty:  for  it  is  ini* 
plied,  in  faying,  *'  that  the  plaintiff  (hall  recover  the  pre- 
*^  mifles  :"  the  judgment  therefore  is  merely  informal,  and  may 
be  amended* 

Obj.  2dly.  The  plaintiff  has  no  right  to  recover  \  for  it  was 
clearly  the  intention  of  the  donor  to  include,  under  the  geheral 
fweeping  claufe  in  the  Act^^  the  whole  of  his  eflates  in  Ireland 
not  before  difpofed  of,  and  to  fettle  them  to  the  fame  ufes  as  he 
had  declared  refpefling  the  two  undivided  moieties. — R'/p^  His 
intention  was  only  to  fettle  the  undivided  moieties,  and  the  pre- 
amble takes  notice  of  nothing  elfe  ;  therefore,  if  the  intention  is 
to  govern,  the  lands  in  queilion  did  not  pafs  by  the  fweeping 
daufe.  But  fuppofing  they  did,  no  ufe  is  declared  of  them : 
Therefore  they  refult  to  the  donor  \  and  confequently  the 
Icflbrs  of  the  plaintiff  arc  well  entitled.  Strong  vcrfus  Teat^ 
2  Bur.  gi2. 

Lord  Mansfield.  I  am  very  clear.  It  might  be  plainer  with 
the  deed :  but,  without  feeing  the  deed,  it  is  plain  enough. 

This  gentleman  was  feifed  of  an  eftate  in  right  of  his  wife, 
which  confifked  of  an  undivided  moiety  of  lands  in  the  county  of 
MayOf  and  of  another  undivided  moiety  of  lands  in  King's  County: 
ile  was  like  wife  feifed  of  a  paternal  eftate  io  three  other  counties^ 

and 


n  HILARY  TERM  14  George  III.    B.  R. 

ijl^.     and  his  feat  and  refirfencc,  ae  the  time  of  making  the  deed  in 

*" •  qucftion,  was  upon  his  paternal  eftatc,  the  lands  m  difpate. 

wr/*i'         Two  quellions   arifc;   and   the' determination  of  either  is 
Macrath.  fufficient. 

1  ft.  Whether  upon  the  true  conftruftibii  of  this  deed  the  donor 
has  fettled  his  paternal  edate  ?  If  he  has,  that  has  conveyed  it 
to  Mr.  Dil/on. 

2dly,  Whether  he  has  -declared  any  ufe  of  it  ?  If  he  has  not, 
it  muft  refult  to  himfelf :  for  the  declaration  being  that  the  eflate 
(hould  be  to  fuch  ufes  as  were  declared^  and  no  other^  unlefs  he 
his  declared  fome  ufe,  there  is  no  difpofal  of  it :  and  in  order  to 
difinherit  an  heir  at  law,  a  m^n  muft  give  his  edate  to  fome- 
bodyelfe. 

With  refpefk  to  the  firft  point,  it  ftrikes  me  very  ftrongly,  that 
being  feifcd  of  a  paternal  eftate,  and  an  eftate  in  right  of  his 
wife,  it  was  reafonable  he  fhould  not  fettle  both  -,  and  I  believe 
there  was  fome  private  motive  for  his  fettling  the  one  in  pre-* 
ference  to  the  other ;  but  not  feeing  the  deed  we  arc  at  a  lofs. 

I  am  of  .opinion  that  he  never  had  an  idea  of  conveying  any 
part  of  thefe  lands  by  the  deed  of  1 742,  though,  by  the  blunder 
of  the  drawer,  he  may  have  ufed  words  that  might  extend  to 
them.  * 

The  deed  begins  with  the  preamble  ufual  in  all  fettlements; 
that  is,  by  reciting  what  it  is  that  the  grantor  intends  to  do ;  and 
that,  like  the  preamble  to  an  a£l  of  parliament,  is  the  key  to  what 
comes  afterwards.  Now  the  preamble  does  not  mention  a  word 
of  hiS'paternal  eftate  :  whereas,  if  it  had  been  his  intention  to 
fettle  that,  would  he  not  have  added  after  the  word  *«  moieties'* 
words  to  the  tStOt  following,  and  alfo  all  other  bis  lands,  toV.  in 
the  kingdom  of  Ireland  ?  It  is  fcarcely  poflible,  if  he  had  an  idea 
of  including  his  paternal  eftate  in  the  fettlement,  that  he  ihouM 
recite  his  intention  of  fettling  the  one,  and  be  totally  filent  as  to 
the  other.  Again  thfe  deed  goes  on,  with  much  tautology,  to 
defcribe  every  part  of  each  of  the  undivided  moieties,  moft  mi- 
nutely and  particularly :  Would  he  do  that,  with  ah  intention  of 
paffing  his  paternal  eftate  by  the  fame  deed,  and  make  no  de-? 
fcription  of  it  at  all  ?  It  is  very  common  to  put  in  a  fweeping 
claufe  i  and  the  ufe  and  obje£t  of  it  in  general  is,  to  guafd 
againft  any  accidental  omiflion :  but  in  fuch  cafes,  it  is  meant  to 
refer  to  eftates  or  things  of  the  fame  nature  and  defcription  with 
fhpfe  that  have  been  already  mentioned^  f  am  therefore  of 
^3  PfiniW 
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typlmon  from  the  words  of  the  preamble^  that  the  donor  did     1774. 
not  intend  to  include  his  paternal  eftate :  and  it  is  nK>re  than 


probable  th^  the  drawer  by  miftake  omitted  infcrting  the^  two      ^erfiu 
comities  before  the  words  •*  in  the  kingdom  of  Ireland"  Maoiatju 

The  fecond  qucftion  is^  <<  Whether  any  ufe  is  declared  of  the 
•*  fwceping  claufe  ?" 

Now  though  he  has  minutely  defcribed  the  ufes  of  the  un« 
divided  moieties,  he  certainly  has  not  declared  any  one  ufe  or 
limitation  of  the  .fweeping  claufe.  This  circumftance  alone 
is  a  ftrong  argument  in  favour  of  the  con(lru£lion  which  the  . 
court  inclines  to  upon  the  firft  point.  But  nothing  can  be  fo 
dear,  as  that  this  eftate  muft  refult  to  the  heir,  fince  no  ufe  if 
declared  of  it. 

Mr.  Juftice  JJcn,  M-  Jufticc  mi/es,  and  Mr.  Juftice  JJi^ 

Imrfi  coocuned* 

Ptr  Cur,  judgment  affirmed* 


Rex  verfus  Genoe.  &f«n£*f# 

•^  Fek,  5th. 

'TTHE  defendant  was  indiScd,  for  that  he  at  a  court  lect,  oocwhou 

holden   in  and  for  the  hundred    of  IVhitcburcb  in   the  arefiant 
county  of  Dtrfet^  was,  by  the  jury  of  the  court,  cle£led  con-  pr'fbMt  lett^ 
ftable  of  the  hundred ;  that  he  was  a  refiant  and  liable  to  fcrre  ;*'«^»V*!* 
the  oi&ce,  and  had  notice  of  his  election  ;  that  the  (leward  cer-  not  there-  * 
tified  in  writing  to  aU  juilices,  ^c  that  the  defendant  was  eleftcd  [^m ""!* 
cooftable;  but  was*  not  prefeht  nor  was  fworn;  and  that  the  i"?  the  of. 
defendant  afterwards  was  fummoned  to  appear  before  a  juftice  /^^/r  of  the 

of  peace  to  take  the  oath  of  office,  but  he  had  refufcd  to  be  ^*^'*'% 

'  And  a  cuj^ 

fwom  into,  or  to  execute  the  office.  The  defendant  pleaded  the  f«»toeiea 
general  ifluc ;  and  the  indiflment  was  tried  at  the  laft  affizes  at  conftable  U 
Dwrchefier^  when  the  jury  found  a  fpecial  verdid,  ftating  in  l^*^* 
fubftancc  as  follows : 

*  That  from  time  whereof  the  memory  of  man  ivas  not  to  the 
eotttrarj^   there*  had  been  and  was  a  court  Uet^    within   and 
for  the  hundred  of  Whitchurch.     That  at  fuch  court  lect,  two 
perfons  being  reftants  within  the  hundred,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have,  by  the  jury 
fwom  at   fi^ch  court  lect,  been  jinnually  chofen  to  fcrve  the 
office  of  con^^hles  of  the  faid  hundred, -^Thsit  the  manor  of 
Wootion  Abbots  extends  into  and  comprehends  two  tythings  and 
no  more  i  one  of  which  tythings,  from  time  whereof  the  memory 
of  man  //  fifft  t9  the  contrary^  hath  been  and  is  within  the  hun- 
dred 
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J  774'     ^^^^  °^  Whitchurch  j  the  other  within  and  parcel  of  another  hun^ 
drcd. — That,  from  time  whereof  the  memory  of  man  is  not  to 


v^jls  ^^^  contrary,  there  hath  been  and  is  a  court  lect  within  the 
Gbnck.  manor  of  JVootton  Abbots^  at  which  court,  the  refiants  within 
the  i^id  two  tythings  from  time  whereof,  ^c.  have  done  fuit 
and  fervice,  and  hare  been  chofen  tything*men  of  the  faid  ty- 
things. That  there  have  been,  time  out  ofmind^  and  yet  are  eigh- 
teen other  tythings,  within  the  faid  hundred  ;  and  the  refiants  of 
thofe  tythings, yrow  time  ^vhereofy  Wr.  have  done  fuit  and  fervice 
at  the  court  ieet  of  the  hundred  \  and  ferved  as  jurymen  there, 
and  been  eligibUy  eleBedy  ^nd  ferved  as  cofiflables  of  the  hundred; 
And  that  for  twelve  of  the  faid  eighteen  tythings,  refiants  therein 
from  time  whereof,  Wr.  have  annually  been  chofen  in  the  court 
Ieet  of  the  hundred  to  be  tything*men. — That  by  ancient  cuftom 
the  reftants  of  the  tything  of  JVootton  Abbots  have  been  chofen 
^x\A  ferved  as  jurymen  in  the  Ieet  of  the  hundred  *,  and  have  been 
eleSled  by  the  jury  of  the  court^leet  of  the  hundred  to  be  conjlables 
of  the  hundred^  and  have  by  fuch  ancient  cuftom  ferved  as  fuch* 
That  the  defendant  at  a  court  Ieet  holden,  i*fc.  for  the  hundred, 
was  ele£led  conftable  of  the  hundred^  but  not  being  prefent,  the 
fteward  made  his  certificate,  Wr.  iic.  prout  the  indidment.' 
The  queftion,  for  the  opinion  of  the  court  upon  this  fpecial  ver- 
dict, was,  whether  the  defendant  was  exempt  from  ferving  the 
oflice  of  conjiable  of  the  hundred  of  Whitchurch  by  reafon  of  his 
then  being  a  refiant^  and  an  inhabitant  of  and  within  the  tything 
of  Wootton  Abbots^  being  a  private  Ieet  within  the  Ieet  of  the 
hundred  of  Whitchurch  ? 

This  cafe  was  firft  argued  in  lad  Michaelmas  term,  by  Mr. 
Serjeant  Davy  for  the  profccutor,  and  Mr.  Serjeant  Burland  for 
the  defendant :  And  again  this  term,  by  Mr.  Dunning  for  the 
profecutor,  and  Mr.  Serjeant  Glynn  for  the  defendant. 

For  the  profecutor  it  was  argued,  that  the  defendant  was  not 
exempt.  The  offices  of  tythingman  and  conftable  ate  not 
incompatible  \  becaufe  the  duty  of  both  is  the  fame,  only  the 
former  is  circumfcribed  within  narrower  limits;  and  in  this 
cafe,  the  one  jurifdiftion  is  within  the  other.  As  to  the  ob- 
jeftion  that  no  man  is  obliged  to  do  fuit  at  two  leets,  the  obli- 
gation on  the  defendant  to  do  fuit  as  tythingman  one  day  in  a 
year,  might  be  an  excufe  for  his  not  attending  the  hundred  court 
that  day  \  but  it  would  be  fingular  to  fay,  that  the  obligation  of" 
attending  elfcwhere,  one  day  in  a  year,  (hould  exempt  from  ferv- 
ing the  office  of  conftable  which  is  annual  and  perennial.    But 

the 
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the  office  of  conftable  is  no  fuit  at  all,  therefore  he  is  liable.—      1774* 
Tenants  in  ancient  demefne  are  exempt  ixomfuit^  from  ferving  ■■ 
the  office  of  jurymen  or  attending  the  court  lect,  and  yet  arc      ^^^, . 
liable  to  ferve  the  office  of  conftable.  2  8hoHu.  75.  i  Ventr.  344,    CtKc». 
F.  N.  B.  161.  376. 

In  3  Keb.  230.  Rex  verfus  Kifig^  Lord  Hale  fays  "  regularly 
"  a  man  who  owes  fuit  to  the  leet,  owi:s  none  to  the  hundred; 
*^  but  chuflng  conftables  is  no  article  of  the  leet,  and  therefore 
*'  the  hundred  (hall  not  be  excluded  as  to  this."  In  Freeman^  3489 
349.  S.  C.  Lord  Hak  is  made  to  ufe  the  fame  expreffion ;  «« that* 
«  the  conftable  of  an  hundred  is  an  article  that  the  inferior  leet 
*'^  cannot  meddle  in."  Bat  the  cafe  of  the  ^ieen  verfus  Jennings^ 
1 1  Mod,  2 1 5.  is  in  point.  There  upon  a  fpecial  verdidl  the  queftion 
was,  whether  the  defendant,  being  an  inhabitant  of  a  particular 
leet,  w^s  cxcufed  from  ferving  as  high  conftable  of  the  hundred  ? 
and  the  court  held,  he  was  not  excufed.  In  3  Keb.  230.  Lord 
Hale  adds,  **  that  by  cuftom  a  roan  who  owes  fuit  to  the  leet 
*«  may  likewife  owe  fuit  to  the  hundred  :"  Here  fuch  a  cuftom 
is  found.     Therefore  the  defendant  is  liable.  > 

For  the  defendant  it  was  infifted,  tontra,  that  he  was  exempt. 
I.  Formerly  all  refiants  were  obliged  to  attend  the  leet  of  the 
hundred :  but  that  being  found  inconvenient,  by  fending  huf- 
bandmen  to  a  diftance  from  their  home,  the  king  granted  in- 
ferior leets ;  and  from  that  time  it  was  held,  that  no  man  fliould 
be  bound  to-  do  fuit  and  fervice  at  two  different  courts.  Lord 
Coie^s  Com.  on  Magna  Chart  a.  c.  35.  2  Infl.  71.  and  on  ftat, 
MarUbridge^  r.  lo.  2  hift.  122.  "  If  a  man  hath  a  houfe 
«*  within  two  leets,  he  ftiall  only  do  fuit  where  his.  perfon  is 
<*  commotant ;  and  where  his  bed  is,  there  he  (hall  be  faid  to  be 
*^  commorant."  So  in  Dalton's  Sheriffs  402,  403.  and  2  Hawk. 
PI.  C.  c.  1 1.  feB.  3.  <<  no  man  is  obliged  to  attend  two  leets, 
<<  at  the  fame  time,  in  the  fame  refped."  2.  If  he  does  not 
owe  fuit  and  fervice  to  the  fuperior  leet,  he  is  not  compellable 
to  take  upon  him  any  of  the  offices  of  the  fuperior  leet.  As  to 
the  cafe  of  Rex  verfus  King^  3  Keb.  230.  and  Freeman  {a)^  348, 
349*  they  are  books  of  no  authority,  nor  is  the  cafe  to  be  found 
iq  any  contemporary  reporter.  They  make  Lord  Hale  talk 
unintelligibly  with  refpe£k  to  the  difference  between  borough  and 
upland  towns  \  and  even  contradi£k  himfelf  in  faying,  <<  that 
««  conftables  were  before  the  ftatute  •,''  whereas  in  2  PL  Cor.  ptf. 

(4)  Lord  Mar.sf.eU  £ild,  that  fomc  of  the  cafes  in  Freeman  were  very  well  re* 

poacd.  . 

he 
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X774.     he  cxprcfsly  fays,  "  they  were  introduced  by  the  ftatute  of  Win^ 

• '  <«  ton.'*"^!  I  Mod.  is  Jikewife  a  book  of  no  authority  :  And  it  is 

W^  ^^  reafon^  becaufe  the  Lord,  as  it  is  there  faid»  may  fit  in  the 
CftMGi*  icct,  that  a  private  man  mayji>e  chofen  conftable*  ,  3dly,  As  to 
the  cuftoiDy  no  fuch  cudom  is  found,  nor  was  meant  to  be  fountd, 
as  appears  from  the  different  ezprefiions  ufed  in  the  verdi^X* 
For,  with  rcfpe£l  to  the  manor^  the  cuftom  is  found  to  be  timg 
0ut  of  mind,  and  the  jury  find  it  In  all  its  partSi  But  with  re« 
fpe£l  to  the  tytbhig  of  Wootton  Abbots^  they  only  find  that  by 
ancient  cufiom  the  refiants  have  been  chofen,  and  by  fuch  ancient 
cudom  have  ferved  the  office  of  conftable  of  the  hundred }  but 
they  do  not  find  any  obligation  on  them,  or  that  any  one  waff 
ever  compelled  to  ferve.  Therefore  it  is  a  finding  of  evidence, 
/  not  of  fa£is :  and  if  the  finding  be  imperfed,  it  ought  to  be 

tried  again. 

'  Lord  Mansfield.  There  is  no  authority  or  dlHum  wfaatfoever, 
by  which  it  is  held,  that  a  refiant  within  a  leet,  within  the 
hundred,  is  excufed  from  ferving  the  office  of  conftable  of  the 
hundred*  Again,  where  there  is  a  cuftom  of  the  fort  ftated 
in  this  fpecial  verdid,  there  is  no  authority  which  fays  that  fuch 
a  cuftom  is  not  good.  On  thc^  other  hand,  there  is  an  ezprefs 
authority  of  a  cafe  of  Ren  verfus  King,  reported  in  two  books, 
each  of  which  ftatcs  the  cafe  in  the  fame  Way.  It  is  ob* 
jcded,  however,  that  thefe  arc  books  of  no  authority:  but 
if  both  the  reporters  were  thp  worft  that  ever  reported,  if 
fubftantially  they  report  a  cafe  in  the  fame  way,  it  is  demon* 
ftration  of  the  truth  of  what  they  report,  or  they  could  not 
agree.  Here  they  agree  in  Lord  Chief  Juftice  i/a/r's  faying, 
<*  that  the  choice  of  a  conftable  is  no  article  of  the  bufinefs  of  a 
^<  Icet,"  and  that  it  is  no  excufe  that  the  party  is  within  the  ju* 
rifdi£tion  of  another  leet«  Another  authority,  in  ti  Mod.  215, 
which  is  very  particular  and  ftrong,  lays  down  the  fame  do£trine. 
And  further.  Lord  ifa/r,  according  to  3  Keble  230,  adds,  that  if 
generally  excufed,  yet  by  cti/iom  one  may  be  liable.  Here  a 
Offiom  is  found  by  the  verdidi :  But  an  objediion  is  taken  to  the 
manner  of  finding  it.  I  fhould  have  thought,  between  thefe 
parties,  the  merits  would  have  been  tried  without  any  cavil. 
The  cafe  comes  before  os  upon  a  fpecial  virdi£f^  which  ftates, 
«'  that  there  has  been  a  court  \^tt  from  time  whereof,  ifc.  and 
*<  that  two  perfons  from  time  whereof,  iic.  have  been  chofen, 
*'  (Sfc,**  and  therefore,  when  it  afterwards  fays  by  ^^  ancient  cujiom^ 
it  muft  mean  fuch  cuftom  as  bcforementioutd,  which  is  <<  imme^ 

*^  mortal:' 
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fmriai/^    I  tfaink  no  man  can  doubt  of  what  the  jury  meant^     1774. 
and  I  think  the  words  they  have  ufed  convey  their  meaning. 
Therefore  I  am  of  opinion  that  the  cuftom^  ia  fuffidently. 
found. 

jfflon  Juftice.  Ancient  cuftom  in  this  cafe  is  immemorial 
cuftom  I  and  I  agree  with  my  lord  in  thinking  that  fucli  was 
die  meaning  of  the  jury.  As  to  the  party  being  exempt  from 
fenring  one  office,  on  account  of  his  obligation  to  difcharge  the 
other,  it  is  only  meant  that  he  is  not  liable  to  do  it  in  the  fam« 
manner,  at  the  fame  time,  in  the  fame  refped.  But  the  office 
of  conftable  of  the  hundred,  according  to  Lord  /£i//,  is  not  an 
article  within  the  jurifdiAion  of  the  leet.— He  obferved  that  the 
do£lrine  in  kex  yrtrbxsBette/wortbi  2  Show.  75.  was  well  warranted* 

Mr.  Jttfiice  Willes  and  Mr.  Juftice  ^i&i^f;^  concurred.  Judg- 
ment for  the  king. 


Jones  verfus  Randall.  j«W5tr, 

fT^HIS  was  an  a£i!on  upon  a  wager,  whether  a  decree  of  the  inanaaicn 

,  court  of   Chancery  would  or  would   not  be  rcvcrfcd   in  "P<»  • 
the  houfe  of  lords  ?    Verdi^  for  the  plaintiiF,  damages  fifty  whettio'  a 

Upon  a  rule  to  (hew  caufe,  why  there  fliould  not  be  a  new  Chantry 
trial  in  thb  cafe,  three  objcftions  were  made  to  the  fufficicncy  JJ^J^J*^ 
of  the  evidence  given  at  ,the  trial,     id.  That  a  copy  of  the  appeal  to 
icverfal  only,  ^and  not.  the  minute  book  itfelf,  was  produced,  ^f  i^ds,   ^ 
adly.  If  fuch  copy  was  admiffibJc,  yet  it  ought  to  have  been  proof  of  ibt 
upon  Jiangs.  ^  3dly.  That  the  previous  proceedings  ought  to  revcHai  is 
have  been  ihewn,  whereas  the  decree.only  was  produced.  ^Tj^ot^ 

Lord  MamfieU*     The  minutes  of  the  judgment  are  the  fo-  f^ewing  t!i» 
lemn  judgment  itfelf:  not  a  wotd  is  added  upon  the  journals :  proceedings 
and  a  €f^y  of  them  may  certainly  be  read  in  evidence ;  for  the  ^i?of"th« 
inconvenience  would  be  endlefs,  if  the  journals  of  the  houfe  of  judgment 
lords  were  to  be  carried  all  over  the  kingdom.     As  to  fuch  copy  u  iSmua. 
being  upon^^wi^/,  it  was  decided  in  Queen  Ann/%  time  by  the*  ^l*?^  ^ 
opinion  of  all  the  judges  of  England^  that  copies  of  the  pro^  (^pc<U 
ceedings  of  parliament   need  not  be  Jlnrnpid.      Formerly  a 
doubt  was  entertained,  whether  the  minutes  of  the  Houft  of 
Commons  were  admiffible,  becaufe  it  is  ff^  a  court  of  record  t 
but  the  journals  of  the  Houfe  of  X^nfr  have  always  "been  ad<« 
mitted,  even  in  criminal  cafes. 

Vol,  I.  C  AJUn 
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1*774.         ^Jon  Jufticc.    They  were  fo  in  Refc  vcrfus  Oates.  State  trials^ 

Vol.  IT.  p4  44.  et  vide  page  38.— As  to  the  previous  proceedings,  the 

K^Vt  ^^^^  ^<^W  there  was  no  necefEty  to  (hew  them ;  for  the  fingle 
Randall.  fa£l  in  iiTue  at  the  trial  was,  *'  whether  the  decree  of  the  court 
•*  of  Chancery  was  rcvcrfcd,"  rict  what  the  previous  proceedings 
were :  and  therefore  proof  of  the  decree^  and  of  its  being  r#- 
verfed^  was  clearly  fufficient.  The  rule  was  accordingly  dif- 
charged* 

'The  next  day,  Mr.  Dunning  moved  in  arreft  of  judgment 
upon  tV70  grounds. 

Fir/l^  that  the  event  was  not  contingent,  but  certain :  &- 
condiy,  that  the  contrad  was  ii/ega/  upon  the  face  of  it,  being 
iontra  bonds  meres.     Fide  infra y  37. 


m^jday^  'Rowland  verfus  Veale,  and  others. 

feh.  9th4 

Iftjbllilfca-  T*  HIS  was  an  afiion  of  trcfpafs,  afTault,  and  falfe  imprlfon^ 

tionby|»rck  mcnt.     Plea  as  to  the  trefpafs   and  aflaulf,   not  guilty: 

wiififerior    And  as  to  the  imprifonment,  a  fpecial  juftification.^-*^  That 

Sea  ftatcd    *'  Within  the  fee  of  Trematon  in  the  counties  of  Devon  and 

^  ebat  the    <•  Cornwalif  there  is  a  certain  court  of  record  holden  at  the 

.«<  Mvwie.  *'  caftle  of  Trematon,  within  the  faid  fee  of  Trematon^  from  three 

«« Yied  liis    i€  ^eehs  to  three  weeks :  and  that  at  a  certain  court  held,  Wr •' 
*••  plain  ty  m  ,  , « 

*«  a  plea  of  **  the  faid  Andre^v  Veale  levied  his  certain  plaint  againfl:  the  faid 

*« onrte*     "  Thomas  Rowland^  in  a  certain  plea  of  trefpafs  upon  the  cafc^ 

««  cafe  J  for    <«  for  a  caufe  of  aElion  pcrfonal  arifing  within  the  juri/diBion  of 

Vaofon  \  **  *a^  court;  and  thereupon  fuch  proceedings  were  had,  t5*r. 

«  arifing      u  that  afterwards,  ^c.  it  was  confidered  by  the  faid  court,  that 

«« the  jorxf-  **  thc  faid  Andrew  (hould  recover  againft  the  faid  Thomas  Row-- 

«of^te*      "  &»//i4/.  I/,  for  his  damages,  Isfc.     Upon  which,  \sfc.  a 

^*  cowt;"    w  certain  precept  in  writing  iflucd,  \ic.  dircfted  to  the  bailiff  of 

wtU  "  thc  court  of  the  faid  fee,  and  alfo  to  the  faid  Thomas  Dunn  and ' 

withS5t*fet.  **  R<^^^  Barnaford  minifters  of  the  faid  court,  commanding 

ting  forth     ««  them  to  take  thc  body  of  the  faid  Thomas  J^owland  and  delircr 

vaaio""^^''^  "  h»«»  to  *«  '^ecP"  of,  bV.  to  be  by  him  fafely  kept,  fo  that 

that  Che  de.  c«  the  faid  keeper  might  have  his  body,  Vc.  at  the  next  court  to 

caiac  in-  "  "  be  there  held,  ifc.  after  the  date  of  thc  faid  precept,  &V- 

luhin  the    "  ^^^^^  ^^^^  precept,  thfe  faid  Andrew  delivered  ^o  thc  faid 

|urifdiai«j."  Thomas  Dunn,  and  Robert  Barnaford^  requiring  them  to  ex- 

<«  ccutc  thc  fame:  Whereupon  thc  faid  Thomas  Dunn  and 

f <  Robert  Barnaford  afterwardS|  i^c.  took  und  mefted  the  faid 

S4  V  Thomas 
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•»  Thomas  RowlanJ^  and  delivered  him  to  the  keeper,  to  be  by      1774. 
"  him  fecurely  kept,  fo  that  he  might  hare  his  body,  ^c. 


•*  at  the  next  court,  to  be  there  held  after  the  date  of  the  faid     ^Zlrfw^ 
«  precept."  V«ai». 

To  this  plea  there  was  a  fpecial  demurrer,  which  came  on  to 
be  argued  laft  Michaelmas  term,  when  the  court  took  time  to 
confide): ;  and  now  Lord  Mansfield  delivered  the  .opinion  of  the 
court  as  follows : 

Three  exceptions  have  been  taken  to  the  defendants  plea  of 
juftification.  The  firji  is,  that  the  defendants  have  not  fuf* 
ficiently  fet  out  the  caufe  of  adion,  but  have  only  faid  that  the 
plaintiff  below,  levied  his  plaint ^  in  a  plea  of  trefpafs  on  the  cafe  \ 
nor  have  they  fet  forth  that  the  prefent  plaintiff  became  indebted 
within  the  jurifdiBion  of  the  court.  Secondly ^  it  is  not  alleged 
that  the  precept  for  taking  the  body  was  ever  returned  to  the 
tourt.  And  thirdly^  that  the  Writ  was  Void,  for  that  a  certain 
day  of  returh  was  not  fliewn. 

With  rcfpeS  to  the  firfi,  "  that  the  plaint  is  fet  out  too  geni^ 
<<  rally*  ^  let  us  confider,  what  a  plaint  in  an  inferior  court  is. 
In  Lillys  FrabVical  Rtgifier^  fol.  195.  a  plaint  is  in  the  nature 
of  an  original  writ :  the  form  is  there  faid  to  be  thus :  *'  A.  B* 
•'  jueritur  verjus  C,  D^  de  placito  tranfgrejjionisy  et  funt  plegia  de 
**  profeq.  fcilicely  John  Doe  et  John  Roe.**  Here  the  plaint  is 
fet  forth  as  in  Lilly, -^In  Wade  verfus  Hatcher^  Lev.  Ent.  foK 
176.  the  plaint  is  fet  out  thus,  ^'  levavit  quondam  querelamfuam 
**  verfus  defendentem  de  placito  tranfgrejjtonis  fuper  cafum  tali* 
**  terque fuperinde  procejfum  fuit^  This  differs  fr»m  that,  only 
in  alleging  that  the  damages  were  afcertained  by  the  re- 
covery. In  2  Lut.  914.  the  plaint  is  fet  out  in  the  iame 
general  manner. 

Formerly,  the  courts  of  WeJlminJler^Hall  were  much  more 
{tri£l  in  regard  to  the  fetting  out  proceedings  of  inferior  jurif* 
diflions ;  and  nothing  was  to  be  pre'fumed  in  favour  of  their 
regularity:  nor  was  it  allowable  to  fet  them  out  with  a  taliter 
troceffum  eji :  but  thefe  objeAions  in  pomt  of  form,  have,  of 
late  years,  been  over-ruled  in  order  to  come  at  the  real  merits : 
And  fo  it  was  determined  in  2  Lev.  8i«  Doe  and  Parmiten 
HiL  24  (5*  25  Car.  2.  The  fame  dodrine  is  likewife  laid  down 
b  I  Ld.  Raymond  80.  upon  the  authority  of  2  Lev.  8z.  though 
It  is  there  faid,  that  the  old  books  were  to  the  contrary.  But 
I  this  objeAion  as  to  the  plaint  is  fully  anfwered,  and.  the  law 
fettled^  in  2  Mod.  195,  JHiggin/on  verfus  Martm^  upon  a  plea 

C  a  of 
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^774'     ^^  judificatlon  to  an  sAion  of  trefpafs  and  falfe  imprifonment^ 
fetting  forth  generally  ^^  that  a  plaint  was  entered  in  placita 


^""Z^rf^^   «•  tranfgreffUnU  in  the  court  of  Warwick  with  a  ialiier  fro- 

VzALt.    cc  fi^ifi  ;-«exception  was  taken  that  it  was  not  fct  forth  what 

timJ  of  trefpafs  it  was }  but  the  court  held  it  was  weH  enough. 

If  the  canft  As  to  the  latter  part  of  this  objedlion,  ^^  that  it  is  not  ftated  in 

^s^n^      ••  *^  P'«*»  **^  *«  plaintiflF  bccatnc  indebted  within  the  jurif- 

•rift  within  «#  didion,''  thc  fame  liber«lity  is  to  hold.    For  if  the  caufc  of 

tion!^hede-  ^Stion  did  not  arife  within  the  jurifdi£lton»  the  defendant  fliould 

**"^"*       %haTC  availed  himfelf  of  it  by  plea  in  the  court  below :  or,  if 

himfelfof  it  it  was  not  alleged  in  the  plaint  below  to  be  within  the  jurtf- 

Sc  court     diftioOf  *^  would  have  been  bad  on  error,  or  writ  of  falfe  judg* 

•  below:  or»   ment,  and  fo  he  might  have  taken  advantage  of  it:  but  ag 

kged  in  the  he  has  taken  neither  of  thefe  methods,  the  prrfumption  is,  that 

^"to  be*    ^^  ^^^^^  ®^  afkion  did  arife  within  the  jurifdidion.     This  very 

within  the    objcfkion  was  taken  in  the  cafe  of  TitUy  verfus  FoxaU,  Trin. 

Irwiiilr*  31  tieo.  2.  in  C.  5.  and  ovcr-rulcd.     That  was  a  plea  of  juf- 

bad  on  writ  tification  to  an  afiion  of  falfe  imprifonment,  under  procefs  for  a 

laUb  judjs-    debt  ifluing  out  of  the  Borough  Court  of  Shnwfiurjs  and  there 

n»nt/         j^  ^^  jj^y  ^^  jj^j.^^  <c  xhzx,  the  defendant  levied  a  plaint  in  a  plea 

<<  of  trefpafs  for  a  catife  of  a£lion,  arifing  within  the  jurifdi£lion 

<<  of  the  qourt/'     ObjeBed^  that  it  did  not  appear  that  the  caufe 

of  a£tion  arofe  within  the  jurifdiAion,  or  that  the  defendant  be«» 

came  indebted  there. .  The  court  faid,  jt  was  neceflary  it  (hould 

appear  that  the  caufe  of  a£lion  did  arife  within  the  jurifdi£lion  ; 

but  in  the  cafe  before  them  it  did  appear  as  (Irongly  as  poffible  ^ 

for  it  was  ftated,  ^<  Aat  he  levied  a  plaint  in  a  caufe  of  a£lion 

<<  arifing  within  the  jurifdidion."    So  here,  it  is  exprefsly  fet  ' 

forth  that  the  plaint  was  for  a  caufe  of  a£lion  arifing  within  the 

jurifdi£Uoa  of  the  court. 

tviiere  k  Tt      With  regard  to  Xhtfecond  objeAion,  the  dtftinftion  which  hat 

^^^P^  prevailed  as  to  the  neceffity  of  ftating  that  thc  writ  was  returned 

»/Im,  it      or  not,  is  between  a  capias  upon  mefm  procefs^  and  a  writ  of 

Aiw^wbat  execution.    To  a  capias  upon  the  former,  th^  return  of  the 

^  ^**P*  precept  mud  be  fet  forth :  but  in  the  latter  cafe  it  is  unne- 

edj  other/  ccfliry.    The  cafes  in  point  are  Dmley  verfus  Joijfcj  Lane  52. 

J^^X.'^^^  and  lUiz  cafe  in  5  Rep.  90.  where  the  reafon  alEgned,  why 

upon  execution  the  return  need  not  be  fet  forth,  is,  that  after 

execution,  the  plaintiflF  has  had  the  cffe£t  of  the  fuit.    But' if  the 

capias  in  procefs  be  not  returned,  the  arrefl  is  tortious ;  for  there 

the  objeft  of  the  writ  is  to  enforce  the  appearance  of  the  party. 

The  cafe  eked  at  the^bar,  2  RoL  Mr.  563.  pL  18.  was  upon 

me/n^ 
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fnn^m  procrfM^K^FmnuM  Tcrfus  BUvfiti^  i  Satt,  409*  was  a  1774* 
plaint  in  repieTia  entered  in  the  (heriff's  court  in  Lottdon^  and 
pleaded  by  the  defendant  as  feijeant  at  mace.  Upon  demurrer  it 
was  objededj  that  the  precept  was  not  returned ;  and  the  ex-^ 
ception  was  allowed^  becaufe  the  writ  is  a  retumaUe  procefiy 
and  the  ferjeant  at  mace  a  principal  officer :  otherwifej  where  the 
juftifieation  under  a  procefs  is  hj  a  fubordinate  officer.—In  a 
Jfad.  59.  which  I  (hall  prefentlj  cite  at  largCi  one  of  the  ob- 
jections was,  that  it  was  not  alleged  that  the  precept  was  re- 
turned ;  but  the  court  held  that  the  officer  was  not  punilhable  - 
though  he  did  not  return  the  writ. 

The  iqft  objedion  that  has  been  taken  in  tl^  cafe  is,  that  the 
writ  is  void  not  being  returnable  on  a  ^jf  certain,  but  generally, 
at  the  ffott  court.    Now  it  is  ftated  in  the  prefent  juftifieation  the  omirc 
that  this  court  is  holden  from  three  weeks  to  three  weeks,  and  ^^  ^^^ 
that  this  is  an  execution  againft  the  body,  not  a  writ  upon  ^"^^^^ 
mefne  procefs.      In  fupport  of  this  objeAion,  Cro.  Car.  254.  and  the  writ 
Dyer  262.  b.  pi.  33.  Cro.  Jac.  314.— 2  Bui.  36.— i  Mod.  8x.  JJJJJjt^ 
were  cited,  but  all  thefe  are  cafes  upon  mefne  procefs,^  impar*  body  m  ths 
lance,  or  continuance.     But  in  Freeman  319.  HU.  1673,  ^°  ^  goMnd^s 
writ  of  falfe  judgment  to  reverfe  a  recovery  fuffered  in  an  inferior  ^<  ^,s^ '  . 
court,  amongft  many  exceptional  one  was,  that  there  is  an  im-  cmaianfcd 
parlance  adproxlmam  curiam  tent,  and  doth  not  fay  fcil.  fuefa  a  ^^n. 
day ;  and  cited  i   Rol.  Ahr.  tit.  Continuance,  484.  pi.  7.  Cro. 
Car.  274.  S.  C— But  it  was  anfwered,  that  admitting  it  be 
error,  yet  all  errors  of  that  nature  are  falved  by  the  parties  ap* 
pearance.    In  38  £.  3.  2.    Broi.  Contin.  48.     2  Crvl.  284.  it 
is  laid  down  ^  that  a  mifcontinuaifce  of  a  procefs  is  well  aided 
by  appearance  of  the  parties  i  as  where  one  procefs  is  awarded 
for  another,  or  mifretumed.'    The  reafon  given  in  2  BuL^^^ 
and  Cro.  Jac.  314.  why  a  writ  returnable  at  the  next  court 
generally,  is  not  good,  does  not  hold  in  the  cafe  of  an  execution  ; 
for  there  the  ground  of  it  was  this  i  that  otherwife  the  party 
may  be  detained  forty  years,  before  any  court  is  held.     It 
ought  therefore  to  have  been  (hewn  for  certain,  w^en  the  court 
was  to  be  held  ;  though  it  was  there  alleged,  that  it  appeared 
by  their  jurifdiAion,  that  the  court  was  held  Je  die  in  diem  i  And 
yet  the  court  were  of  opinion  that  the  plea  was  ill. 

But  the  laft  cafe  in  order  of  time  has  departed  from  this  rule 

of  (hewing  a  day  certain,  even  upon  mefne  procefs:    And  that 

is  the  cafe  of  Cronuder  r.  Goodwn,  2  Mod.  58,  59.    Mich. 

^7  Car.  2.  and  was  thus:  In  aflault  and  battery  and  falfe  imprifon- 

IP^m,  there  was  a  juftifieation  by  procefs  out  of  an  inferior 

C  3  court. 
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x^74.     court.    Upon  demurrer,  feveral  exceptions  were  taken  to  tli# 

>  plea«^  the  fecond  was>  that  the  precept  wu  to  take  the  plaintiff» 

^r<r>r*  and  have  him  adproximam  euriamf  which  was  not  good,  for  it 

VtAti.    {hoald  have  been  on  a  day  certain.    To  this  it  was  anfwercd, 

that  it  was  well  fee  forth  to  have  the  plaintiff  adproximam  curiam^ 

The  Chief  Juftice  doubted,  that  upon  this  exception  the  plea 

was  ill,  but  the  three  other  judges  held  it  good;  and  it  wasf 

argued  at  the  bar  to  be  well  fet  forth ;  for  how  can  a  return  be 

/  upon  a  day  certain,  when  the  j^dge  may  adjourn  de  dh  in  diem  ? 

But  this  cafe  is  much  ftronger  than  that,  for  here  it  is  alleged 

upon  the  record  that  the  court  was  holden  from  three  nveeks  to 

three  weeks ;  the  day  therefore  was  certain  :   Nam  eertum  eji  quod 

eertum  reddipot^. 

We  arfc,  therefore,  all  of  opinion^  that  thcfe  Arce  objeAions 
ought  to  be  overruled,  and  judgment  given  for  the  defendant. 


"^^^oy*  Workman  verfus  Leare. 

An  Uidarjee  1i>| R*  Lucas  had  obtained  a  rule  to  (hew  cau£by  why  the  de^ 
foiy^Mcc  '  fendant  fliould  not  be  difcharged  upon  filing   common 

payable  bail ;  the  caufc  of  a£lion  for  which  he  was  arretted,  accruing 
months  P^ior  to  the  infolvent  aft  12  Geo.  3.  ^23.  which  ad  took  place^i 
ma'^be^if  ^^  ^^  January  1772,  and  under  which  the  defendant  had  ob- 
charged  un-  taiucd  his  difcharge.  The  nature  of  the  debt  was  as  follows  : 
vcn^^af"*'  The  defendant  had  indorfed  a  note,  dated  the  28th  of  QBober 
which  takes  1771,  drawn  by  one  Hodgfon^  payable  to  the  defendant,  or 
the  three  ^'  ordcr,  three  months  after  date  (  and  at  the  fame  time  he  gave  an 
months  arc  undertaking  to  pay  to  the  plaintifF  a  certain  fum  for  goods 
for  it  ia  dt^  then  fold  and  delivered  to  the  faid  Hodgfon^  on  fix  months  credit 
^UM\,*fot''  g'^^^  f®'^  ^^  ^^^^  goods.  The  defendant  was  arrefted  upon  the 
ntffidum  in     note. 


fyfuro. 


Mn  Lucas  in  fupport  of  the  rule  cited  Lijle  verfus  Jenyns^ 
I  Barnes  81. 

Mr.  Juftice  Willes  mentioned  the  cafe  of  Macarty  verfusi 
Barrow^  2  Sir.  949.  where  the  defendant,  who  was  the  drawer 
of  certain  bills  protcfted  for  non-acceptance,  between  the  draw- 
ing  and  return  became  bankrupt ;  and  being  fued  to  execution 
moved  to  be  difcharged  under  the  ftat.  5  Geo.  2.  c.  30.  feB^  ^• 
and  was  difcharged  accordingly. 

Lord  Mansfield.  Upon  the  motion  I  doubted ;  but  my  clerk 
has  fince  reminded  me  that  upon  application  I  have  made  twenty 
fttch  orders. 

The 


HILARY  TERM  14  G«o. 5.   A*.  23 

The  words  of  the  flat.   12  Gto.  3.  c.  23.  feB.  27.  arc  mucb     1774. 

larger  than  thofe  of  the  ftat.  5  Geo.  2.  r.  30.  JeB.  7.  which    -* 

latter  ftatute  mentioos  only  fuch  debts  as  were  due  or  owing  at  ^^!^* 
the  time  the  party  became  bankrupt ;  whereas  this  ftatute  ex*  Lxass. 
tendd  to  all  dcbtSj  contrafted^  incurred,  occafionedj  owing,  or 
gnmnf  due.  I  am  clearly  of  opinion  that  this  is  debitum  in 
pn^fipsti^folvgfidum  in  futuro :  and  confequently,  being  due  on 
the  jft  of  January  1772,  it  is  difcharged  under  thisafl.  Other* 
wile,  if  it  had  depended  upon  a  contingency:  becaofe  there^ 
tiU  the  event  happens^  it  is  no  debt.* 

The  three  other  judges  concurred. 

Per  cur.  kt  the  rule  be  made  abfolute. 


M 


Freame  ct  Uxor  verfus  Pinneger.    '  &f«r/»f, 

R.  Morris  (hewed  caufe  why  an  award  fhould  not  be  fet  ,,  . 
aude,  and  at  the  fame  time  moved  to  make  abfolute  a  let  Afidc  aa 
rule  for  an  attachment  for  the  non- performance  of  it.  His  grounds  bTmile 
againft  fetting   afide  the  award  were  two;  ift.  l^hat  the  applt-  f/«v  the 
cation  was  too  late,  the  award  being  a  fubmiffion  within  ftat.  the  next 
9  &•  10  /f^.  3.  r.  15.  feB.  2.  which  provides,  "  that  any  arbi-  ?T*^*'j 
^  tration  procured  by  corrupt  or  undue  means  (hall  be  adjudged  is  poblifli* 
"  void,  lie.  fo  as  complaint  of  fuch  corruption,  tic,  be  made  twfctfu'^' 
"  in'ithe  court  where  the  rule  is  made  for  fubmif&on  to  fuch  ar-  too  late  5 
'<  bitration,  before  the  laft  day  of  the  next  term,  after  fuch  ar-  tachment' 


«  bitration  made  and  publiflied  to  the  parties."  In  this  cafe,  the  **IJjL 
application  was  not  originally  made  till  after  the  expiration  of  ance  of  it 
that  time.  Therefore  it  is  now  too  late:  .  2dly.  Upon  the  ""3r*ffae» 
merits. 

Mr.  Wallace^  Mr.  Mansfield^  and  Mr.  Dunning^  contra.  That 
the  obje^on  to  the  award  was  within  tini^ ;  the  application 
being  made. as  foon  as  they  were  called  upon  by  a  motion  for 
an  attachment  to  enforce  the  award. 


•  N,  B,  Id  the  cafe  of  Paget  verfus  Wheat e^  Kafttr  term  »i  Ce^  3.  the  fame  point 
oeciiRsd.  That  was  an  adlon  upon,  a  bond  bearing  date  tlie  2  xft  of  Stpttmhir  17772 
Fka,  iniblTent  debtors  ad,  18  Geo,  3.  e,  52.  and  that  the  caufe  of  a<ftion  was  con- 
tiafied  before  the  iSch  of  Januaryt  1778,  when  the  a^  took  place.  Replication 
ietting  ferth  the  condition  of  the  hood,  by  which  it  appeared  it  was  conditioned  fbr 
garment  on  the  aift  of  Se^temtcr  1778.  To  this  the  defendant  demurred.  The  ^ 
foeftion  was,  whether  the  bond  was  difcharged  ?  The  court  took  time  to  confider ; 
ind  afterwards^  in  the  fiune  termj  Lord  Mamfield  delivered  the  opinion  of  the  courts 
tbit  the  bond  was  difcharged,  upon  the  authorit/  of  the  above  cafe  of  JForkman 
VfrfasX««ir.  ^ 

C4  Lord 
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1^74. .       Lord  Mansfield  after  ftating  the  claufeand  piovifo  in  the  fta- 

■■  tutc  obfervcd>  that  though  the  firft  clafufe  was  inaccurately  pen- 

«ci/«f  *    >^cd,  jet  the  meaning  of  it  was  fufEciently  explained  by  the  pro- 

PiMMi6£a.  ^jfu  jn  'fe£iion  2.  and  faid^  he  was  extremely  clear  from  the 

words  of  the  provifo,  that  the  time  of  objedliog  to  an  award  is 

exprefsly  limited  to  the  laft  day  qf  the  term  next  after  it  is  pub« 

Ilflied.    He  was  equally  clear,  that  where  no  obje£lion  is  made 

within  fuch  limited  time,  the  other  fide  may  apply  for  an  attach* 

ment  to  enforce  the  performance  of  the  award.    In  this  cafe  the 

impeachment  of  the  award  being  fubfequent  to  the  time  pre* 

fcribed  by  the  ftatute,  was  therefore  too  late :,   And  the  motioii 

for  an  attachment  clearly  regular. 

The  court  ordered  the  rule  for  fetting  afide  the  award  to  be 
difcharged,  but  without  cofts :  And  that  the  attachment  fliould 
lie  in  the  office  a  month  after  bringing  in  the  money  before  die 
matter. 


SaiKe  day.  ReX  VerfuS  SlIltH, 

Va£trthr0,i  V^R.  Dcvenport  had  moYcd  for  a  certiorari  to  the  juftices 
Aai.toC?.*!.  ^f  Middlefe?c  to  remove  an  indi£lment  againft  the  defend- 

^-  H'  ant  upon  the  flatutc  of  30  Geo*  2.  c.  24-  for  the  more  elieAual 

punifhment  of  perfons  obtaining  goods  or  money  under  falfe 
pretencesi  ifc.  he  faid,  it  was  a  doubt  whether  a  certiorari 
would  lie  :  and  now,  upon  ,ibewing  caufcj  the  court  were  clearly 
of  opinion  it  would  not. 


Same  day.  GOLDINO  qut  tam  Vetjus  BaRLGW. 

Slnitft^Mvn  \ji'R*  Seiwyn  had  obtained  a  rule  for  the  plaintiff  in  a  mr 
iniormer  in    IVl  ^,  .j--rr  a  j^.. 

zyuitam  /n/n  action,  to  give  fecunty  for  the  cotts  upon  affidavit 

b^'iSgnlo  ^f  ^^^  lownefs^of  his  circumftanccs. 

giverecurity      Mr.  Dunning  now  (hewed  caufe,  and  infifted  that  this  was  not 

^       the    pra£lice.      And    Lord   Mansfield   faid»    that    the   court 

would  not  do  it  in  the  cafe  of  a  foreigner's*  being  a  plaintiff ^ 

nor  in   matters  of  property,  except  in  eje£)ment|   where  the 

leffor  pf  the  plaintiff  is  an.  infant.    But  the  queftion  in  this 


•  yUe  1  Str,  no6.  Real  tt  el  ▼.  Afdcfyf  where  the  court  refufed  to  ftaj  the  pro- 
ceedings in  the  cafe  of  ^/treigner^  et  fcftm  Nmmemsr  v.  Burdttty  Mich,  15  Gf*  3. 
Where  it  was  rtfufcd  upon  motioii  in  the  firft  inftance,  as  ^fittUil  poin^. 

cafe 
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caie  was  put  an  end  to  by  an  aflUavit*  ftadng  th^  plaindff  to     1774. 
be  a  perfbo  of  propeitj.    Whereupon  the  nde  was  difchaxi^d. 


BOOTEFLOVH  VafuS  COATSS.  «MMdtf. 

VJFON  a  rule  to  fliew  canfe  wlij  the  defendant^  who  waa  AccrtifioKt 
a  bankrupt  and  had  obtained  his  certifica^,  ihould  not  be  ^^^  *. 
difi:hai]ged»  the  fluntftateof  the  cafe  was,  that  in  a  former  fi«ma<kfai 
aQion  agaunft  the  defendant,  he  had  given  a  bail-bond  to  the  j£^^^ 
Iheiifl^  which  was  forfdted  before  ^e  commiffion,  bj  non-ap-  cmnmmon 
pearance.    The  prefent  aAion  was  brought  upon  this  bail4>ond9  Mt  b^' 
and  the  defendant  had  obtained  his  certificate  under  the  com-  "^^ 
miffion,  but  the  judgment  was  not  obtained  till  after  the  certi-  ifitrtim 
ficate  aUowed.  !S5??« 

Mr.  MamfiM  lot  the  defendant,  Mr.  Wallaet  for  the  pbun- 
tiff. 

Lord  Mmufieli.  Here  was  a  breach,  and  the  penalty  forfeit- 
ed; therefore  the  debt  was  due,  though  execution  could  not  be 
taken  out  for  more  than  die  damages*  It  is  not  th^  cafe  of  a 
CQUtiigent  debt,  not  reduced  to  a  certainty;  which  is  not  dif« 
cfasfged  by  the  certificate* 

The  three  odier  judges  were  of  the  fione  opinion.  Rule 
nude  abfelttte. 
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iMrfJay, 
jSpril    lift. 

^Vhereby 
fatuu^  a 
fpccial  au- 
thority is 
delegated 
to  particu- 
lar perfonsj 
afivdins 
the/r«/tf»'(y 
efindivi* 
duals,  it 
mud  be 
fir'iRly  piir- 
fued;  and 
appear  to 
be  fo  upon 
\\\tfact  of 
their  pro- 
ceedings. ' 


Rex  verfus  Croke. 

nT  ftat.  9  C^.  3.  r.  89.  entitled  <*  an  a£l  for  making  a  roadl. 
^  «*  from  Blachjriari  Bri4g<  acrofs  S/.  G«vy//  J^f>Aif,  tSV.*^  a 
power  18  given  to  the  mayor,  aldermen ,  .and  commons  in  conmff^, 
council  afemilid^  to  treat  ivith  th^  ownersy  and  occupiers  of, 
and  other  perfons  inierejled  in  fuch  houfes,  lairds,  ^nd  tenements^ 
as  (hall  be  necejfary  to  be  purchafed  for  the  purpofes  of  the  zGt, 
for  the  purchafe  of  the  fan^e  :  And  it  is  enadted,  <*  that  all  bodies' 
<'  politic,  Csfr.  and  every  perfon  poflefled  of,  or  intereftcjd  in,  any 
<<  lands,  Vc.  which,  by  the  faid  mayors  aldermen^  and  commons  in 
<'  common  council  ajfembledy  (hall  be  thought  necejfary  for  any  of  the 
<<  purpofes  of  thea£t,  (hall  have  power  to  fell  and  convey  any  of 
<<  fuch  lands,  ^c*  to  tht  njayor^  commonalty y  and  citizens  of  the 
««  city  of  London.  And  in  cafe  of  refufal  or  inability  to  treat, 
'<  then  the  juftices  of  the  county  of  &urry  at  their  quarter  feflions^ 
<<  or  at  any  adjournment,  are  required  upon  application  of  the 
*<  faid  mayory  aldermen,  and  cqmmons  in  common  council  affemhled^ 
*'  or  of  any  perfons  on  their  behalf,  to  ifltie  a  precept  to  the 
'<  (heriff  to  fummon  a  jury,  who  are  to  aflefs  the  value  of 
<'  fuch  lands,  and  of  the  proportionable  value  of  the  refpe£llve 
'<  eftates  and  interefts  claimed  therein,  notice  in  writing  having 
'<  been  previoufly  given  to  the  perfons  interefted,  at  leaft 
«  fourteen  days  before,  and  left  at  the  dwelling-houfe  or  ufuai 
<<  place  of  abode  of  fuch  perfon,  or  with  fome  tenant  of  fuch 
<<  lands,  iic.^*  and  it  is  further  ena^ed,  <<  that  all  and  every 
<'  perfon  and  perfons,  who  Ihall  have  any  mortgage  or  mort^ 
"  goges  on  fuch  lands,  tenementS|   and  hereditaments,    mt 

«  being 
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^  being  sj$  p^ejim  thereof  by  Ti/tue  of  fuch  mortgage  or     1774. 

«*  mongaiges,  ihall,  on  the  tender  of  the  principal  money  and  * 

«  intereft  doe  thereon,  together  with  fix  months  intereft  of      ^^ 

«*  the  &id  principal  money,  by  the  faid  mayor y  aidermen,  and     C*^«» 

"  ccmtmru,  in  common  council  ajftmbiedy   or  by  any  perfon  or 

<<  perfons  whom  they  fliall  appoint,  immediately  affign  (uch 

"  mortgage  or  mortgages'  to  the  faid  mayor^  and  commonalty  and 

<<  cithuns^  or  fuch  perfon  or  perfons  as  they  fhall  appoint  in 

<*  trull  for  them ;  or,  in  cafe  fuch  mortgagee  or  mortgagees 

**  (hall  have  notice  in  writing  from  the  faid  mayor^  aldermen^ 

'<  and  commons  in  common  council  affimUed^  that  they  will  pay 

^  off  and  difcharge  the  principal  and  intereft,  which  fliall  be 

'<  due  on  the  faid  mortgage  or  mortgages,  at  the  end  or  ex« 

**  piration  of  fix  calendar  months,  to  be  computed  from  fuch 

<^  notice  given ;  that  then,  it  the  end  of  the  faid  fix  months^ 

**  on  payment  of  the  principal  and  intereft  fo  due,  fuch  mort«- 

**  gagee  or  mortgagees  (hall  affign  his,  her,  or  their  interefts  in 

"  the  premifes  to  the  faid  mayor  and  commonalty  and  citizcnr^ 

<<  or  fttch  perfon  or  perfons  as  they  (hall  appoint  in  truft  for 

''  them  ;  and  in  cafe  fuch  mortgagee  or  mortgagees  (hall  refufe 

**  to  a(Egn  as  afotefaid,  on  fuch  tender  or  payment,  then  all 

<<  intereft    on  every  fuch  mortgage,  (hall  ceafe  and  deter- 

"  mine." 

The  defendant,  being  a  mortgagee  out  ofpojfijfton  of  a  greater , 
quantity  of  land  than  the  commiflioners  wanted,  had  infifted 
that  he  was  entitled  under  the  a£l  to  the  whole  of  fuch  mort- 
gage money.  The  city  refufed  to  comply  with  this  demand  ; 
whereupon  a  jury  was  empannelled,  and  the  quarter  felfions^ 
upon  a  hearing,  made  the  following  order. 

Zurry^  to  wit.     "  Be  it  remembred  that  in  purfuance  of  an 

«  aA  of  parliament  made  in  the  9th  year,  ^c.  at  a  general  quar- 

<<  ter  fe(Eons  of  the  peace,  Cffr.  holdcn,  ^c.  at  Southwarh^  tsfc. 

"  before  Jofeph  Mawby,  (sfc.  juftices,  i^c.  afligned  to  keep  the 

**  peace  in  the  county  aforefaid,  fsfc.  upon  application  being 

^  made,  &r.  by  and  on  behalf  of  the  mayor  and  commonalty  and 

<^  citiznu  of  the  city  of  London^  the  faid  court  did  ifTue  a  precept, 

«  dire&ed  to  the  (heriff  of,  bfc.  to  empannel,  blc.  a  competent 

•*  number  of  perfons  qualified  to  ferve  on  juries,  (^c.  to  in- 

^'  quhre  and  aflefs  upon  their  oaths,  the  value  of  all  thai  piece 

**  of  ground  in  the  tenure  or  occupation  of  George  Holroyd^  and 

^  of  the  pri^rtionaUe  value  of  the  reJ^Bive  eftates  and  interefts 

W  claimed  therein^  or  jn  any  part  thereofj  fo  that  the  faid  court 

««  might 
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1774.     <<  might  give  fuch  judgment  therettpon,  is  in  and  hj  tbe  faid 
»  "  zCt  they  were  amthorifed  to  give,  and  they  bwfully  mtgbtf\i> 

va-it  '*  ^^^  ^"^  ^^^  ^^  ^^^  ground  and  piemiflesy  and  the  fcTeral  aud 
Cftoxx.  «  refpe&ivC'ellates  and  interefts  therein j  might  be  veiled  in  the 
**  mayor  and  commonalty  and  citizens  of  the  faid  city  of  London^ 
**  in  and  for  the  purpofes  in  the  faid  a£l  mentioned :  And  after* 
'<  wards,  to  wit,  at  an  adjournment,  f^c.  out  of  fuch  perfoosj  a 
<<  jury  of  twelve  perfons  are  drawn,  to  inquire  of  the  value  of 
<<  tbe  faid  premifles,  and  of  the  proportionable  value  of  the  re* 
'<  fpefiive  eftates  and  intereft  claimed  therein,  or  in  any  part 
<<^  thereof;  who  having  proceeded  to  hear  evidence  given  upon 
«<  oath  duly  adminiftercd  by  the  faid  court,  and  what  is  alleged 
*<  by  the  council  on  behalf  of  the  mayor  and  commonalty  and  cim 
**  tizens  of  the  faid  city  of  London^  and  on  proof  upon  oath  of 
**  due  notice  having  been  given  to  Benjamin  Croke,  iic.  of  Primrofi 
<<  Street^  Is^c.  a  mortgagee  or  affignee  of  the  premiSes,  of  this 
<<  application  to  the  court,  for  their  verdift  upon  their  oaths^ 
<<  fay»  that  the  ellate  and  interefts  in  the  faid  premifles  for  and 
«<  during  the  remainder  of  a  leafe,  of  amongft  others  the  faid 
<<  premifles  claimed  by  the  faid  Benjamin  Croke  as  a  mortgagee 
«'  or  aflignce  thereof,  of  which  leafe  there  were  four  years  un- 
«'  expired  at  Michaelmas  1 772,  are  of  the  value  of  200/.  Thcrc- 
<<  fore  it  is  conGdered  and  adjudged  by  the  faid  court,  that  the 
«<  faid  fum  of  200/.  fp  found  by  the  faid  jury  in  manner  afore- 
«  faid,  be  the  value  of  t\it  faid  ejlate  and  intereft  \  and  they  do 
«  afiefs  and  award,  that  the  fame  be  paid  for  the  purchafe  there- 
.  «  of,  to  the  faid  Benjamin  Croke ^  or  to/uch  other  per/on  or  perfons 
<<  as  is  or  are  feifed  of  or  interefted  in  the  fame,  according  to  his 
«  and  their  refpeilive  eftates  or  interefts  therein,  on  making 
<<  out  a  good  title  to  the  fame,  and  executing  proper  convey* 
<<  anccs  and  aflignments  thereof,  to  the  mayor  and  commonalty  and 
«<  citizens  of  the  faid  city  of  London.** 

This  order  being  removed  by  certiorari^  Mr«  Bearcroft  on  the 
part  of  the  defendant,  took  four  exceptions. 

Firfl^  it  is  not  ftated  that  the  "  fnay^r,  aldermen,  and  commonr 
<'  in  common  council  aflembled,"  have  adjudged  thefe  lands  to  be 
necejfary  for  the  purpofe.  Secondly ^  It  is  ftated,  that  the  applica- 
tion was  made  by  the  mayor,  commonalty,  and  citizen/,  inftead  of 
being  made  by  the  **  mayor,  aldermen,  and  commons  in  common  coun*^ 
*<  cil  afiembled,"  as  the  z€t  direAs.  Thirdly,  it  is  not  ftated,  whe- 
ther the  defendant  is  a  mortgagee  in  or  out  of  poflcflion,  but 
ciily  that  he  is  a  mortgagee:  which  is  uncertain  and  infuQicienr» 

bccaufe 
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becaule  1  fpcdal  proyifioii  is  made  bf  the  ai£l  with  refpe£l  to  a     1774* 
mongagee  oat  of  pofleffioDy  which  provifion  has  not  been  com- 


plied  with  in  this  cafe.    Fmtriblj^  that  though  the  proceedings      ^^j^^ 
appear  upon  the  fiice  of  them  to  have  been  at  diflerent  tlmes»    Ckokc, 
they  ^x€  all  dated  in  the  paft,  inftead  of  the  prefcnt  tenfe, 
wludi  is  fatal:  becanfe  all  proceedings  before  jailices,  being 
fappofed  to  be  entered  at  the  ^tnomen't,  ought  to  be  in  the  pre-      v 
lent  tenfe.  And  he  cited  Ld.  Rtvfm.  1347.  Rixy.  Rohtrts^  \  Sir. 
608.  (ame  cafe^  as  an  authority  in  point. 

To  this  it  was  anfwered  by  Mr.  feijeant  Glynn  for  the  profc. 
cudon,  I  ft.  That  there  is  no  need  of  any  ad  of  the  puyor^  aU 
dermm  and  commons^  in  eamman  ctmncil  aflembledi  a^uJging  that 
the  lands  are  majfafj  to  be  purchafed ;  for  they  are  the  perfons 
who  apply  to  purchafe  the  lands»  and  therefore  of  neceflity  appear 
to  adjudge  them  neceflary  to  be  purchafed.  adly.  The  appli- 
cation by  the  major^  commonalty^  and  citizens  is  well  enough^ 
for  they  are  the  corporationy  and  include  the  mayor^  aldermen 
and  commons  in  common  council  aflembledj  who  arc  the  repre* 
lenutires  and  the  admg  part  of  the  corporation.  3dly.  It  is 
immaterial  to  ftate  whether  the  mortgagn  was  in  or  out  of  poC* 
ie{Iion»  for  in  either  cafe  he  has  s^n  eftate  and  intcreft  \  therefore 
the  feffions  had  jurifdidion ;  and  the  z(X  does  not  require  that  a 
tender  (hould  be  made  of  the  whole  mortgage  money,  but  only 
for  fuch  part  as  (hall  be  neceflary  for  the  purpofes  -of  the  a£l. 
4th]y.  The  ftating  a  pad  tranfaflion  is  more  properly  ezprefied 
in  the  paft»  than  in  the  prefent  tenfe. 

Lord  Mansfield.  This  is  a  fpecial  authority  delegated  by  aft 
of  parliament  to  particular  perfons^  to  take  away  a  man's  pro- 
paty  and  eftate  againft  his  will  j  therefore  it  muft  htfr^iSlly  pur- 
ftted,  and  muft  appear  to  be  fo  upon  the  face  of  the  order. 

Several  objeftions  have  been  taken  to  this  order  in  point  of  The  m^tft^ 
form^  which  are  material,     ift.  That  the  major^  aldermen^  and  ^^l 
commons^  in  common  council  aflembledy  have  not  given  an  opinion,  "mu  jd  em^ 
that  the  lands  are  neceflary  to  be  purchafed,  nor  that  an  appli-  mffmhM^ 
cation  was  made  by  them  to  the  jufticcs,  but  that  an  appli-  ^"„®^^^^'. 
cation  was  made  by  the  mayor^  commonalty^  and  citizens.     Now  fchbed  by 
they  are  two  diftinft  things  \  the  one  is  a  feleil  body,  the  other  ^J^^^^ 
is  the  corporation  at  large  :  and  we  cannot  here  go  into  any  fa6l  »nd  ci/fWM» 
tending  to  reconcile  fuch  diftin£tion,  or  to  ihew  that  in  truth  the  latter 
the  latter  arc  the  proper  perfons-     But  it  ought  to  have  been  ^^t  ^^ 
fiated,  that  the  mayor,  aldermen,  and  commons,  in  common 
council  aflembled,  had  given  fuch  opinion  \  and  that  an  applica- 
tion had  been  made  by  them  to  the  juftices. 

4  There 
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J^^4•        .There  is  another  obje£lion  in  point  of  form,  which  is  not 

♦— mentioned  at  the  bar  5  which  is,  that  the  order  does  not  ftate 

^**  that  a  ftotue  was  given  in  vfriting  to  Mr.  Crole  according  to  the 

Cfto«s.  jequifites  fpecified  in  the  z€t ;  but  only  fays  •*  upon  proof  of 

Jt»particm-  **  J!w^  notice  having  been  given  to  him,"  which  is  infufiicicnfi 

iar  form  of  ^  particular  notice  being  fpecified  by  the  a£l. 

prcfcribed,  itinuft  h^ fully  fetouc  and/rarr/ryypOrfuedi  An  aUegation  that </«tfiiof iff  was  givm  is  not 

Sufficient. 

Theadjud:<»'  As  to  the  cafe  upon  the  merits,  it  appears,  that  the  defendant 
^tioD  muft  is  a  morteairee  out  of  pofieffion  of  this  piece  and  of  fome  other 
provifions  lands  for  a  term  of  years  of  which  four  only  are  to  corner  Now 
of  the  aa.  ^i,g  2^  jjjig  made  an  exprefs  provifion  in  the  cafe  of  a  mortgagee 
out  of  pofleflion,  and  has  dire£led,  that  upon  payment  of  principal^ 
intereft  and  cods,  the  mortgagee  fhall  make  an  affignment  of 
his  mortgage.  The  reafpn  feems  to  be  this  ;  that  there  can  be 
no  account  to  fettle  between  mortgagor  and  mortgagee ;  and  no 
injuftice  is  done  in  refpeft  of  the  mortgagor  *,  becaufe  the  mort* 
.gagee  might  always  affign  to  any  other  perfon.  As  to  a  mort-^ 
gagee  in  poflVflton,  the  ad  is  totally  Glent.  But  the  city,  inftead 
of  proceeding  upon  the  claufe  abovementioned,  have  confidered 
the  defendant  as  a  proprietor  having  an  intereft  in  the  whole  land  : 
befides,  the  mortgagor  is  not  fummoned,  nor  made  a  party,  nor 
b  any  fum  adjudged  to.  him ;  and  inftead  of  fixing  the  value  and 
proportion  of  each  refpeflive  intereft,  they  have  adjudged  that 
the  200  /.  (hall  be  paid  to  the  defendant,  or  to  fuch  other  perfon 
as  (hall  be  feifed,  t^c.  according  to  their  intereft.  Who  that 
per(bn  is,  or  what  proportion  he  is  entitled  to,  does  not  appear. 
Therefore  both  in  point  of  fubftance,  as  well  as  in  form,  this 
order  is  greatly  defeftive* 

We  defirc  not  to  be  underftood  to  give  our  opinion  that  the 

city  may  not  proceed  againft  the  mortgagor  and  mortgagee  as 

%  perfons  interefted  under  thejir/l  claufe ;  but  then  they  muft  both 

be  joined. 

A  ^efeaive       Afion,  Juftice*     This  order  is  very  dtkGdvct    The  want  of 

cored  by  the  notice  to  the  mortgagor  is  very  material :  and  with  refpefl;  to  the 

appearance   mortgagee,  the  notice  required  by  the  z&  ought  to  have  been 

^^'''^'  fully  fet  out,  and  precifely  purfued :  and  it  is  not  cured  by  his 

appearance* 

The  adjudication  and  award  of  the  value,  does  not  anfwer  the 
direfiion  of  the  a£l ;  which  fays>  that  judgment  may  be  given 
of  the  refpeBive  interefts ;  whereas  this  order  is  to  pay  the  ioo  /« 
to  the<defcndant|  or  fuch  perfons  as  (ball  be  interefted  therein : 

ThU 
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'  Tlw  fa  no  appoTtkmmeiit  or  declaration  of  the  refpcAife  in-     i^yn^. 
fcreftr;  and  therefore  it  i^  iafofficient.  ■ 

Mr,  Jufti<ie  /FillefzodMr.  Jufttce  -/^i&foir^ concurred. 

Per  Cur.  Let  the  Order  be  t}txaflied« 


Wright  verftts  Holfdrd.  fridt^ 

^HIS  was  a  cafe  out  of  Chancery  upon  the  conHruftion  of  Devife  « to 
a  win,  and  the  material  fa£ls  were  as  follow ;  iSTand  tve- 

That  by  articles  of  agreement  bearing  date  the  — '• day  rytbc 

of  ■  '  75 5i  ^^^  entered  into  in  cokifideratlon  of  marriage,  J^ 

the  teftatrix  Coriftantia  Maria  Holf$rd  was  empowered  to  difpofe  *^J*2'*""j 
from  time  to  time  by  deed,  attefted  by  two  witnefTcs,  or  by  will  the  hcirt  of 
duly  attefted  by  three  witncflcs,  of  fuch  eftatcs  as  fliould  come  J^j'^ 
to  her  during  her  coverture.     In  the  fame  year  the  marriage  fuchdaugh- 
was  bad;  and  on  the  aift  of  April  it  ^%^  upon  the  death  of  her  ^i*Ji,an 
onckj  who  was  tenant  for,  life  of  the  c dates  in  queftion,  ihe  one,touice 
became  entitled  by  defcent,  as  cp-heir,  to  one  undivided  moiety  incommoQ, 
of  the  foid  eftatcs.     On  the  3d  of  May  1 75  8,  flic  made  her  will,  ?"^^^.*' 
and  appointed  <<  All  her  faid  undivided  moiety,  to  truftees,  to  nants;and 
•«  the  ufe  of  her  hulband  Peter  Holford  for  life,  with  limita-  J^^jJ^e, 
^  tion  to  preferve  contingent  ufes,  remainder  to  her  fons  to  be  to  the  ufe  of 
^  begotten  on  her  body,  and  in  default  of  fuch  iflue,  to  the  trix*s right 
"  ufe  of  all  and  every  the  daughter  and  daughters  of  the  faid  5j*J!},'J^ 
<<  Peter  Holford^  and  her  the  faid  Conftantia  Maria  Holford^  takecrofs 
«*  lawfully  to  be  begotten,  and  to  the  heirs  of  their  body  and  ^*°***"***'»- 
<<  bodies ;  fuch  daughters,  if  more  than  one,  to  take  as  tenants 
*<  in  common,  and  not  as  joint- tenants)  and  for  default  of  fuch 
'<  iiTaej  to  the  ufe  of  her  right  heir.^' 

The  teftatrix  died,  leaving  John  Wright  her  heir  at  law; 
and  leaving  by  her  fecond  huftand,  two  daughters,  Cvnftantid 
and  Catherine  t  Cwiftantia  died  at  the  age  of  two  years  /  Peter 
Holford^  John  Wright,  and  Catherine  Holfird  living.  The 
queftion  for  the  opinion  of  the  Court  w^.  Whether  on  the 
death  of  the  daughter  Conjlantia  Hdfordl  without  iflue,  the 
piadntifi^  Wright,  as  heir  at  law,  became  entitled  to  the  Ihare  of 
the  eftate  of  Conftantia  Holford\  or  whether  there  were  crofs 
remabders  between  the  daughters. 

Mr.  Serjeant  HUlf  on  behalf  of  the  plaintiff,  the  heir  at  law» 
ftated  it  to  be  aprinc^lc  of  laW|  as  old  as  the  time  of  Hen.  7.  that 

aa 
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1774.    an  heir  at  law  is  not  to  be  difinherited,  bat  hj  an  tkprifs  de* 
*  -  Tife  or  nec^p»ry  implication  t  A  probable  intent  or  conjedoie 

^^^  18  not  fuffident.  13  H.  7.  17.  h.  Garduur  ▼.  SifeUon.  Vaugban 
Hotrrav.  262.  268.  8«  P.  Therefore  without  fuch  ezpreft  deyife,  or 
neceflfary  implication^  no  cro6  remainder  conld  be  raifed  in  the 
'  prefent  cafe.  Firft  then»  at  to  acprefs  wordsj  there  can  be  no 
pretence  of  vnj  in  the  devife  in  queftipn.  And  fecondly.  There 
are  no  words  from  whence  to  infer  bj  meeffary  implication^  that 
it  was  clearly  the  intention  of  the  teftatrix  to  create  crofii  re- 
mainders as  between  the  dan^ters.  On  the  contrary,  the  words 
are  in  fobftance  the  fiune  as  thofe  in  the  cafes  of  Camlet  t« 
HUti  2  Sir.  969.  and  WWtam  t.  Bnvm^  2  Str.  996.  in  both 
of  which  the  court  was  deadly  of  opinion  againft  raiGng  orofs 
remainders,  in  Cornier  r.  HiU  thederife  was  <<  To  Richard 
*<  HMen  and  SUzabeib  HoUbn^  equally  to  be  divided,  and 
<'  to  the  heirs  of  their  refpe&ive  bodies,  and  for  default 
<*  of  fuch  ifluCf  to  Arm  Holden  in  fee/'  la  Williams  v.  Brown 
the  teftator  de?ifed  ^  to  the  ufe  of  all  and  every  the  child 
^<  and  children,  both  male  and  female,  bom  and  to  be  bom  of 
*^  the  body  of  Mehetaiel,  eqi|ally  to  be  divided  between  them^ 
<<  and  of  the  heirs  of  their  rejpeffive  bodies ;  for  want  of  fuch 
**  heirs,  remainder  over."  If  thefe  cafes  difier  at  all  from  the 
prefent,  it  is  only  in  the  addition  of  the  word  "  refpeftive,** 
which  if  inferted  here  would  have  been  fuperfluous ;  becaufe  by 
<<  fact  ij/he^  is  necelLrily  implied  rcfpeSive  iflue  |  and  fo  it  is  laid 
down  by  Lord  Cowper  in  Cook  v.  Cook^  %  Vern.  545,  6.  <'  a  de« 
<<  vife  to  the  teftator's  two  daughters,  and  their  iflue ;  and  in 
«  default  of  fuch  iflue  to  J.  S.  they  have  a  jomt  eftate  for  life, 
<f  and  feveral  inheritances :  if  one  of  the  daughters  dies  withDut 
<<  iflue  there  (hall  not  be  crofs  remainders :  but  her  moiety  (hall 
<c  go  over  to  the  remainder-man  for  want  oi  fuch  iflue,  i.  e«  re* 
<<  fpeSive  ifliie.** — Thirdly,  In  moft  of  the  cafes  where  the  im« 
plication  has  been  raifed,  it  has  been  in  favour  of  the  heir  at 
law*  It  was  fo  in  the  cafe  of  Doe^  on  the  demife  of  Bur%nlle  v. 
Burville,  Fafch^  >773»  R*  ^*  ^^^  ^  ^^  implication  had  not 
been  raifed,  the  eftate  would  have  gone  from  the  heir  at  law. 
That  confideration  was  likewife  the  principal  ground  ,upon 
which  the  cafe  of  Holmes  v.  JHeynett  was  determined,  T.  Rajm. 
453.  Sir  T.  Jones^  172.  and  the  cafes  there  cited  \  13  J7.  7.  17. 
4  Leon.  14.  pi.  51.  and  Djer^  330.  Clach/$  cafe  fupports  the 
fame  do£lrine.  Fourthly,  It  is  a  rule,  that  erofii  remainders  can-^ 
not  be  implied  between  more  than  two.  In  Cro.  Jae.  6569 
a  devife  to  three  and  the  heir  of  their  bodies^  and  in  default  of 

iffut 
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flSuc  remainder  over,  was  held  net  *to  create  crofs-rcmamdfrs.      t*'*4. 

It  b  tnic,  that  in  this  cafe  there  were  in  fad  only  two ;  yet  there 

might  have  been  more,  and  therefore  it  is  ii^'ithin  the  reafon  of       -r"!!!"^ 

the  above  principle.     Lafilj^  a  cnSfs-remainder  is  never  favoured    i*o«-'o»»- 

in  law,  and  fo  Lord  Hardwich  held  in  1  Athyns  580 ;  confirm* 

ilig  at  the  rime  time  the  fcUled  and  eftabliflied  do£lrine,  that  it 

can  only  be  raifed  by  an  implication  abfolutely  tieceflar^.     As 

A\  the  cafes  therefore,  where  ctofs-remaindcrs  have  been  allowed* 

are  either  in  favour  of  the  heir  at  law^  or  under  circumftanccs  in 

%hich  the  eftate  would  otherwife  have  gone  from  him,  and  as 

no  certain  intent  appears  in  this  cafe  to  raife  them,  the  court 

win  not  im{>ly  them  againft  the  title  of  tht:  prefcnt  heir. 

Mr.  liargrave  conirk  for  the  defendant.  The  exprelEon  **  to 
**  all  and  e^ery  the  daughter  and  daughters,  and  the  heirs  of 
**  their  body  and  hcdus^  not  only  furnifhes  a  HeaJJhry  implication, 
bat  ejiprefslj  cteates  crofs-remainders  as  between  them.  For 
frfi^  if  there  had  been  one  daughter  only,  flie  would  clearly  have 
taken  the  "whole  eftate  by  this  devife,  in  excluBon  of  the  heir  at 
law;  and  of  courfe  it  was  impoflible  that  the  teftatrix  in  the  one 
cafe  {hould  intend  to  give  her  the  whole,  and  in  the  other  only 
half.  Again,  the  ^ords  **  in  default  of  fuch  iflue,"  can  neither 
be  conftrued  nor  applied  in  any  other  manner  than  as  relative  to 
the  iflue  of  all  and  every  daughter ;  ^hich  plainly  (hews  that 
Ihe  reverfion  in  fee  ilbras  not  fo  come  into  pofTeffion,  but  upon 
failufe  xX  iHuc  of  tvtx^  daught(;r.  In  anfwer  to  the  authorities^ 
he  cited  a  cafe  MUb,  13  faT  14  £//2.  ancn.  in  Dyer  303.  pi  49, 
^<  The  teftator  devifed  tVo  p^rts  of  his  eftate  to  his  four  jounger 
*<  Tons,  and  the  heirs  male  of  their  bodies  begotten,  and  if  they  all 
*<  die  without  ii^ue  niale  bf  their  bodies,  or  any  of  their  bodies^ 
^«  the  t^o  parts  were  to  revert  to  the  tight  heirs  of  the  devifor* 
<<  Tbree  of  the  younger  Tons  died  \  axid  the  court  were  of  opinion^ 
'^  that  the  furvlvof  had  an  eftate-tail  in  the  whole  two  parts/'  • 
Again  in  4  Leon.  14.  pi.  ji.  cited  by  Serjeant  ISU^  it  was  in 
terihs  exprefsiy  adjudged,  <<  that  the  eldeft  fon  fliQUld  take  the 
^'  eftate  by  the  i/nplscative  devife.'*  But  he  rclifcd  principally 
on  the  cafe  of  Holme/  verfu^  Miyhell,  Raytn.  453.  reported  like- 
wife  in  Pellexfin  425.  as  in  point.  The  devife  there  was  '<  ta 
'^  the  teftator^s  two  daughters  and  their  heirs,  equally  to  be  di^ 
'<  vided  between  them,  and  in  cafe  they  happen  to  die  without 
<<  ifliie,  then  to  his  nephew  Francis  in  taiU'*-— And  the  court  . 
held,  <<  that  Francis  took  nothing  till  both  were  dead  without 
^  iffuc/'  As  to  Clacb/9  cafe,  it  was  determined  upon  the 
particular  words  wbich  amounted  to  a  fpecial  limitation. of  the 

Vol.!.  D  <ftatc 
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1774.     cftatc  of  the  teftator  himfclf ;  under  which  circumftances>  ib^ 

^^ — ~"^  court  held  there  could  be  no  implication  of  a  crofs-remaindcr. 

verfus      So  in  Dyer  ^26.  in  the  margin,  it  is  faiU  to  have  beerf  held  by  the 

Hotru*^.   court,  that  if  a  devifc  be  to  two  brothers  in  tail,  and  if  they  die 

to  the  daughter ;  if  one  dies  without  ifiue,   it  is  no  crofs-re- 

mainder ;  becaufe  there  is  an  exprefs  eftatc^   and.  therefore  it- 

lhali  not  be  taken  by  implication. 

With  rcfpedl  to  the  cafe  of  Gilbert  vcrfus  Jf^itty  and  others^ 
Cro.  Jac.  655.  there  were  two  reafons  againft  implying  crofs- 
remainders  in  that  Cafe.  The  firft,  that  it  was  a  devife  to  three 
tons  feverally  by  exprefs  linutation  \  and  fecondly,  becaufe  it  is 
a  univerfal  principle,  that  there  cannot  be  a  crofs-remainder  by 
implication  between  more  than  two.  With  refpcfk  to  Cornier 
verfus  Hilly  he  took  this  diflinclion ;  that,  in  that  cafe,  the 
words  ^^  all  and  every^  were  omitted,  and  the  word  **  r^* 
•«  JpeHive**  is  not  inferted  in  the  cafe  in  queftion.  The  cafe  of 
Williams  v^x{\xt  Brown  \z  rather  ilronger  in  favour  of  the  plain- 
tiff, the  words  **  all  and  every"  being  there  made  ufe  of  5 
but  the  chief  ground  upon  which  the  court  decided  that  cafe. 
was  the  infcrtion  of  the  word  "  refpeBive.**  With  regard  to  the 
Qzk  \a  Atk.  ^Zo*  he  faid  it  was  fufiicient  to  obferve,  that  the 
court  determined  it  abfolut'ely  upon  tlie  expreilion  in  the  will 
— ^to  their  ^^feverar  and  ^  refpeBivi^  iffues. 

I'he  court  took  time  to  confider. — Afterwards,  on  Monday  the 
T6th  of  Mayy  Lord  Mansfield  delivered  the  opinion  of  the  codrt^ 
which  he  introduced  as  follows  r 

I  found  it  a  cuftom',  in  cafes  fent  by  the  court  of  Chancery  for 
out  opinion,  to  certify  it  privately  to  the  Lord  Chancellor  in  writ- 
ing,^  without  declaring  in  this  court  either  the  opinion  itfelf^  or 
the  reafons  upon  which  it  was  grounded.  But  I  think  the  cuftom 
wrong,  as  well  as  unfatisfadtdry  to  the  bar :  and  therefore  in  the 
two.  cafes  that  now  wait  our  certificate,  and  for  the  future,  we 
(hall  declare  our  opinion  in  this  court. 

.  Our  certificate  in  the  prefent  cafe  is  in  thefe  words—"  There 
"  are  no  words  in  the  inftruraent,  bearing  date  the  3d  of  May 
'"  1758,  which  intimate  any  intention  to  limit  over  the  r^/J^'^f^/w 
^*  ftarcs  of  the  two  daughters  dying  without  heirs  of  dieir  bo- 
**  dies  refpe^ively :'  on  the  contrary,  the  limitation  over  is  of  the 
^  whole  eftate,  limited  to  all  the  daughters,  and  is  to  take  place, 
"  on  the  exprefs  contingency  of  failure  of  all  and  every  xht 
•«  daughter  and  daughters,  and  the  heirs  of  their  A^^Jyand  bodies  s 
**  and  the  limitation  over -on  default  oi  fucB  ijue  is,  to  the  heir 
/        •*  at  law,    Confeq^iently  wc  arc  of  opiniQn>.  thafe  as  nothing  is 

'««  givcn^ 
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*'  given  to  the  heir  at  law,  MvhilR.  any  of  the  daughters  or  tieir     1774. 
ijidf  cmtinuc,  they  'mult  atnongft  themfclres  take  ctoU-re- 


«  maindcrs."  *^il^"* 

N.  B.  Lord  Mansfield  added,  that  the  introduftory  words  of  HoiFotn, 
''  there  being  nothing  in  the  indrument  of  May  3d>  1758,  which 
'^  (hewed  the  limitation  pver  to  the  right  heir  waa  to  take 
^<  place  upon  failure  of  either  of  the  daughters  and  their  iflue 
*'  rifpiSiveiy^*'  were  emphatically  put  in,  in  anfwer  to  the  cafc$ 
of  Comber  verfus  HW,  and  IFilliams  verfus  Bro^vn^  cited  in  the 
argament  by  Serjeant  Hilli  and  in  order  to  fatisfy  his  doubts.     ^ 


Rex  verfus  Clarke.  Smrr/y, ' 

'THIS  was  a  convi£}ion  upon  Aat.  33  Hen.  8.  e.  p.  feS.  16.  One,  con« 
^    in  eflfea  as  follows:  ^S^^'ft 

"  Be  it  remembered,  that  on,  yv.  Samuel  Powey^znA  Stephen  bovfU,  upon 
*•  BuUing  of,  tSc.  came  before  me  JVilliam  CoJringtan,  one,  Wr.  jf^  /  "J^^ 
**  and  gave  me  to  underiland  and  be  informed^  that  Thomas  fi*"^-  '^\** 
^  Clarke  of,  tsfc.  labourer,  on  the  1 6th  of  Augufi  1 773,  did  ufe  ghie  aca 
«  add  play  at  a  certain  unlawful  game  with  hwols  and  pins^  called  ^^* 
^  henolrujbmgy  with"  divers  liege  fubje£ls  of  our  faidJord  the 
^  king,  and  did  then  and  there  obtain  and  receive  divers  fums 
^  of  money  of  the  fatd  fubjeAs  playing  at  the  faid  game,  ugainit 
**  the  form  of  the  ftatutes  in  that  cafe,  \^c.  and.  againft  the  peace^ 
^  ISe.  and  pray  that  the  faid  Thomas  Clarke  may  be  convidled  of 
«  the  faid  offence :  Whereupon  afterwards,  on  the  8th  of  Sep* 
^  iemter  1773,  the  faid  Thomas  Clarke  being  apprehended  and 
**  brought  before  me,  &r.  to  anfwer  to  the  faid  charge,  {5V» 
**  the  faid  Thomas  Clarke  is  afked  by  me,  if  he  can  fay  anything 
^  for  himfelf  why  he  the  faid  Thomas   Clarke  (houid  not  be 
"  convided  of  the  premifes  above  charged  upon  him,  ^c.  and 
•«  thereupon  the  faid  Thomas  Clarke,  of  his  own  accord,  fully 
««  acknowledges  the  premifes,  Wr.  to  be  true  as  charged,  and 
*'  docs  not  (hew  to  me  any  fufficicnt  caufe  why  he  fliould  not    , 
«  be  convifked  thereof.    Whereupon  all  and  fingular  the  prc- 
•*  mifes,£^^.  being  conlidercd,  and  diie  deliberation  being  there* 
**  unto  had,  I  do  adjudge  and  determine  that  the  faid  Thomas 
**  Clarke  is  guilty  of  the  premifes,  ^c.  and  that  the  (aid  Tbp* 
^*  mas  Clarke  is  dierefore  an  idle  and  diforderly  perfon^  and  is  alfo 
*  tliercfore  a  rogue  and  vagabond^  within  the  true  intent  and* 
'^  meaning  of  the  ftatutes  in  that  cafe  made  and  provided.   And 
"  t^e  iaid  Tbomas  Clarke  is  accordingly  by  me  convifted  of  the 

D'a  "  oflFence 
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'774*  '  ^^  offence  ciiarged  upon  him  in  and  by  the  faid  information^ 

■  ^*  and  of  being  ^wi  tJle  and  dijorderly  per/on^  and  a  rogui  and 

wfiiM      **  vagabond  inform  aforefaid :  and  I  do  hereby  adjudge  and  order 

C&Aiiks.    «  that  the  faid  Thomas  Clarke  be  therefore  ammttted  to  the 

«<  houfe  of  corre£lion,  there  to  remain  for  the  fpace  of  menwntb^ 

**  being  a  lefs  time  than  mitil  the  next  general  quarter  ftflton* 

<<  of  the  peace ;  or  imtil  the  faid  Thomas  Clarke  fhM  find  fuf-* 

'^  ficient  fofeties  to  be  bound  in  recognizance  to  appear  before 

^  the  next  quarter  fcffions,  and  for  his  good  behaviour  in  thr 

•«  mean  tirtic." 

Mr.  8el%sfyn  laft  term  took  exception  to  this  convidion^  becaufc 
St  was  not  alleged  in  the  information  chat  the  playing  at  bowls 
^  .  was  out  of  the  defendant's  oitm  orchard,  and  it  is  only  unlawful 
fuk  mod^:  And  the  court  up(m  this  exception  quaftied  the  con* 
vi^^ion.-^AfterwardSy  in  the  fame  term,  Lord  Mansfield  (aid,  a 
doubt  had  arifeUi  whether,  as  by  another  part  of  the  \  6ih/e ffion 
of  ftat.  33  Hen.  8.  it  is  made  unlawful  for  a  Idbmrer  to  play  at 
any  time  out  of  Cbri/lmas,  the  convi£lion  was  not  good ;  as  the 
defendant  was  dated  to  be  a  labourer,  and  xht playing  hid  on  the 
16th  uf  Augu/l.  But,  bis  lordihip  obferved,  the  punifliment 
;ippeared  to  be  under  the  vagrant  a&,  17  Geo,  2.  c.  5.  feB.  2. 
therefore  defired  \t  might  be  fpoken  to  again  upon  this  new^ 
point,  and  alfo  confidered,  whether  it  was  a  good  adjudication 
under  this  latter  ftatute.  ^ 

And  now  Mr.  Juftice  Afton  (Lord  Mansfield  ahfent)  delivered 
the  opinion  of  the  court. 

This  convidion  is  a  jumble  and  confufion  of  charges  and 
punifhments* ,    It  is  a  convidlion  for  playing  at  bowls,  and  the 
puniihment  infii£led  is  iipprifonment  as  being  an  idle  and  dif* 
orderly  perfon.     The  flat.  33  H.  8.  c.  9.  feB,  16.  lays  a  pe- 
nalty of  20J-.  on  every  labourer,  Is^c.  playing  at  bowls  out  of 
Pljjtfig  St     Chrlfimas*    The  punifliment  therefore  is  clearly  not  under  this 
rorionS!    ftatute.      The  flat.  17  Geo.  2.  c.  5.  fe^.  2.  defcribes  /wr  kinds 
tute  an  idle  of  idle  and  diforderly  perfons :  and  being  an  explanatory  zGt, 
6eTlj  iml    we  cannot  go  out  of  it.    Now  bowling  is  not  an  offence  within 
ibn  w;th:n    ^^y  of  thcfc  dcfcriptioni ;  confequently  the  defendant  is  not  pu* 
fionsoftiie  nilhable  as  an  idle  and  diforderly  perfon.  But  the  punifliment 

!!**•  '^       here  is  under  this  latter  flatute.    Therefore  we  are  all  dearly 
iff,  a.  C.5.  ,  tii*! 

of  Opinion  that  the  conviction  ought  to  be  quaibed. 


^ 
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NORRIS  V€f/MS  TVLER.  Ssmd^: 

HIS  was  an  a£tion  for  a  malicious  profecution  ia  fvetcje"  lnan«aiQ« 
log  a  bill  of  indi£lment  againft  the  plaintiflF  for  forging  ciout  pnfc- 
a  note  of  hancL     Four  witne&s  w^re  cabled  to  prove  that  the  ^^^^^' 
hand-writing  was  not  the  plaimifs,  and  the  judge  direAed  the  vour  of  the 
jurj  in  his  favour :  But  the  jury  found  a  verdi£^  for  the  defend*  ^^^^^ 
ant.     Upon  a  motion  for  a  rule  to  (hew  caufe  why  the  verdi£l  he  fct  afide, 
IhouU  not  be  let  afide,as  being  a  verdi&  againft  evidence,  and  why  UidmMse!. 
a  new  trial  (hould  not  be  granted,  the  court  faid  the  defendant  had 
been  foSciently  tried  once^  where  the  fuit  was  of  a  criminal 
natiiie. 

Motion  denied* 


Jokes  ver/ks  Randall  and  Another.  J5r*'t 

jfS&UMPSlT  upon  a  wager,  "  Whether  a  decree  of  the  Aaioiiaet 
-^  «  court  of  Chancery  would  .be  reverfed  on  appeal  to  the  ^^i^^ti«D 
«  Houfe  of  Lords.^  The  decree  was  reveiiedi  whereupon  the  "P^* 
fbinti£F  brought  this  aAion,  and  obtained  a  verdtA  for  fifty  <<  Whether 
guineac,  the  amount  of  the  wager  laid*  <|  oftiw** 

Mr.  Dunning  had  moved  in  anreft  of  judgment :  Firfiy  Becaufe  "  comt  of 
the  event  was  not  contingent,  but  certain  1  and  fecofdly^  becaufe  <<  would^ 
the  contra£l  was  illegal,  being  contra  hnat  mora*  <<re¥cricd 

Mr.  Wallacf  and  Mr.  MansfieU  now  (hewed  canfe  1  i.  This  <«  appeal 
was  a  fair  tranfadion  between  the  parties,  whoCs  knowledge,  or  ||  ^^^^  pf 
nther  ignorance,  reipe£ling  the  event,  left  it  equally  unceri^iin  ''  Lords;*" 
f n  whofe  favour  it  vsKould  foaliy  be  decided.    Therefore,  as  be-  ^jve^be 
tween  them,  it  was  certainly  contingent.   2.  It  is  not  within /^«i^o^ 
any  of  the  ftatutes  againft  gaming  \  and  therefope,  like  all  other  ^«^ 
bets  which  are  not  prohibited  by  poEtive  law,  recoverable  by 
a^on.     }.  With  refpe^  to  its  being  illegal,  there  is  no  cafe  ia 
pohit ;  and  therefore,  if  immoral,  it  muft  be  decided  to  be  b 
from  the  nature  of  the  contract  itfelf.     But  is  it  more  immoral 
than  a  wager  between  two  fons  upon  the  lives  of  their  refpec- 
tive  fathers,  whidi  was  the  cafe  of  the  Earl  of  March  v.  Pigti^ 
Trin.  11  G.  3.  S*  R.  and  adjudged  a  good,  and  valid  wager? 
There  is  bo  fraud ;  no  impofition  imputed  to  either  of  jthe  p.vties ; 
liofuggeftion  of  any  peifenal  influence  with  refpcQ  to  the  de- 

P  3  ci£on  |- 
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1774.     cifion  ;  nor  docs  k  in  itftlf  import  any  difreJpeB  to  the  judica* 
tuie  of  ^  the  Houfe  of  Lord^  but  was  meant  by  the  piamtifF 


wAi      merely  as  a  fort  of  infurance  upon  his  caufe ;  therefore  the;e 
Randal t»  ]$  qq  groiind  to  fay  that  this  contra^  is  in  its  nature  ah  illegar 
contraGp 

Mr.  Dunning^  in  fupport  of  the  rule,  began  by  dating,  that 
in/off  It  was  an  u/urious  bet  to  prevent  the  plaintliF  being  fent 
to  gaol ;  but  allowed  that  the  court  muft  decide  iipon  the  fif-^ 
tord  only. 

He  admitted  that  this  was  not  a  cafe  within  any  of  the  afis 
of  parliament  againft  gaming ;  nor  did  the  idea  of  perfonal  in* 
floencc  mfike  any  part  of  the  ground  of  his  ohjeQions :  at  the 
fame  time  he  infj-dedy  that  if  fuch  a  wager  had  been  laid  by  7^ 
member  of  the  Houfe  of  Lords,  it  would  not  have  li^cn  compe- 
tent to  him  to  recover  it.  What  was  law  therefore  to  one  per- 
fon,  was  law  to  every  other  perfon  of  whatever  denomination. 

But  he  faid,  the  queilions  upon  this  motion  are  two :  Fujt^ 
Whether  thi^  wager  is  fair  ?  Secondly  Whether  it  is  not  void, 
as  being  contrary  to  commofy  decency?  It  is  eflenti.rl  to  the  va- 
lidity of  a  wager  that  the  event  be  contingent  s  But  the  laws  of 
this  country  arc  clear,  evident,  and  certain :  AH  the  ju<lge3  Icnow* 
the  laws,  and,  toowing  them,  adminifte^  juftico  with  upright- 
nefs  and  integrity.  The  event  therefore  was  certain,  and  of 
courfe  the  wager  fuch,  as  in  its  nature  was  impofTiblo  ^  be 
loft.  a.  If  the  firft  ground  of  objcflibn  is  a  good  one,  it  ferves 
to  illuftrate  and  ftrengihen  the  fecond.  For  the  contraft  in 
that  cafe  muft  fuppofe,  Either  that  the  judges  are  fo  ignorant 
of  the  laws  as  not  to  know  them,  or,  knowing  them,  are  wicked 
cnough.to  decide  againft  their  knowledge.  A  proppfition  ther^- 
foi;^-  which  draws,  with  it  fo  odious  and^ifgraoeful  a  confequcnce, 
is  in  itfclf  fo  fliamcfuily  indecent  and  difrefpe£iful,  that  it  ought 
0Ot  to  be  countenanced  or  upheld. 

Lord  Mansfield. — This  cafe  muft  be  decided  upon  the  ftate  of 
it  as  it  appears  upon  the  declaration.  It  is  there  ftatcd  to  be 
«  wager  m^dc  by  the  defendant  who  was  the  party 'appealing  in 
«  caufe  depending  before  the  Houfe  of  Lords;  and  who,  in  cafe 
the  judgment  was  reverfed  in  his  favour,  was  to  pay  50/.  to  the 
plaintiff;  if  it.was  affirmed,  he  was  to  receive  50/.  He  wajf  wil- 
Ting  thciefore  to  receive  fomcthing  if  he  loft  by  the  decifion, 
*nd  to  pay  the  fame  fum  if  the  judgment  vi^erc  in  his 'favour  : 
The  chances  therefore  were  equal. 

The 
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The  queftion  upon  this  (late  of  it  i8>  Whether  this  contra£l     1 774. 
«8  agtinft  laii^y  and  void  upon  the  face  of  it  ? 


It  is  admitted  by  the  counfcl  for  the  defendant^  that  the      ^^^'J 
central  is  againft  «o  pofitxvc  h«r :  It  is  admitted  too,  that  there  Rawoali. 
is  no  cafe  to  be  found  which  fays  it  is  illegal:  But  it  is  argued,  Contraa$ 
and  rightly,  that  tiotwithftanding  it  is  not  prohibited  by  any  bhcd  by  /ir 
pofitiTC  law,  nor  adjudged  illej»»l  by  any  precedents,  yet  it  may  -([o^ad^jd'- 
be  decided  to  be  fo  upon  principles ;  and  the  &w  of  England  ^d  iiit^ii 
would  be  a  flrange  fcience  indeed  if  it  were  decided  upon  pre.  nu^new- 
cedents  only.     Precedents  ferve  to  illuftrate  principles,  and  to  ^^*^^^*  ^* 
give  them  a  fixed  certiinty.     But  the  law  of  England^  which  is  agamii/riii- 
cxclufivc  of  pofilive  law,  enaQed  by  ftatute,  depends  upon  prin-  ''^'"* 
ciples ;  and  thcfe  principles  run  through  all  the  cafes  according 
as  the  particular  circumflances  of  euch  have  been  found  to  fall 
within  the  one  or  other  of  them. 

The  queftion  then  is,  Wliether  this  wager  is  againft  prinJ^ 
fks?  If  it  be  contrary  to  any,  it  muft  be  contrary  either  to 
principles  of  morality  $  for  the  law  of  England  prohibits  every 
thing  which  is  contra  bonos  inures  \  or,  it  muft  be  againft  prin- 
ciples oi  found  policy  ;  for  many  contrails  which  aK  not  againft 
morality,  are  ftill  void  as  being  againft  the  maxims  of  found 
policy^ — With  refpeS  to  the  firft  ^ueftion,  Whether  it  is 
againft  morality  ?  -  This  contraA  is  equal  between  the  par- 
ties ;  they  have  each  of  them  equal  knowledge  or  equal  igno^ 
rancc":  and 'it  is  concerning  an  event  which,  reafoning  by 
the  rules  of  Predejlination^  is  to  be  fure  fo  far  certain,  that  it 
tfiuft  4)e  as  it  ftiould  aftewards  happen  to  be.  But  it  is  a  future 
event  equally  uncertain  to  the  parties,  whether  the  Houfe  of 
Lords  would  be  of  the  fame  or  of  a  different  opinioh  with  the 
Chancellor;  the  prcfumption,  if  any,  rather  againft  the perfon 
betting  in  oppofition  to  the  Chancellor's  judgment. 

No  doubt  there  may  be  a  wager  of  this  kind  under  fuch  cir- 
^umftances  as  would  render  it  immediately  immoral,  and 
change  it  into  a  criipe ;  and  of  thefc  there  are  fome  in  the 
books ;  as  in  evafions  of  fimony,  where  a  perfon  who  wanted 
to  be  made  a  Bifliop,  fonverfing  with  the  perfon  who  had  moft 
intereft  at  Court  upon  the  fubje£t  of  a  fee  that  was  then  vacant, 
(aid,  <<  I  will  bet  you  fo  much,  naming  a  confiderable  fum, 
^*  that  I  hai«  not  the  bi(hoprick."  This  was  a  mere  colour  to 
difguife  what  was  the  real  intention  of  the  party,  which 
was,  to  purcbafe  it.  The  contrad  in  that  cafe  was  clearly  and. 
inanifeftly  corrupt,  and  therefore  void.  So  if  the  prefent  wager  * 
iud  been  made  with  <>ne  of  the  Judges  or  with  one  0/  the  Lords,  it 

D  4  would 
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1774.     woulfl  have  been  a  bribe.    Or  if  it  had  been  as  Mr.  Dunuhg 

— •  ftatcd  It,  merely  a  colour  to  cover  ufury,  then,  notwitbftand-i 

vn^l  ing  the  difguife  of  the*  wager,  the  moment  the  truth  appeared 
I^AhDALL.  it  would  remain  to  be  governed  ,by  principles,  as  if  the  parties  , 
had  really  entered  into  fucb  a  corrupt  agreement.  Agaipj  \i 
it  had  been  a  wager  laid  with  either  the  attorney  or  counfel 
in  the  caufe,  it  would  have  been  an  obje£lion-  But  there  is  no 
h€t  of  that  fort  in  this  cafe  ;  which  is  a  tranfa£iion,>tbat,  as  far 
as  I  can  fee,  contains  nothing  either  immoral  or  contrary  to 
juftlce.  As  to  the  certainty  of  tlie  law  mentioned  by  Mr.  J)un* 
flings  it  would  be  very  hard  upon  the  profeffion,  if  the  law  yfz% 
fo  certaioj  that  every  body  knew  it :  thc^isfortune  is  that  it 
is  fo  uncertain,  that  it  cods  much  money  to  know  what  it  is^ 
even  in  the  lad  refort. 

The  fecond  queftion  is,  Whether  this  contra£^  is  againft  found 
policy  ?  And  fuppoflng  it  clear  of  all  the  circumftance^  before- 
mentioned,  fuch  as  its  being  upon  equal  termsij  without  h^^i^ 
and  wi^h  a  view  only  of  fecuring  fpmethin^  (o  the  appellant,  in 
cafe  the  decifion  went  againft  him,  I  profefs  that,  even  inde- 
pendent of  thofe  circumftances,  I  fee  no  objedion  to  it  in  found 
policy.  From  my  own  memory  of  this  caufe,  if  thcfe  ever  wa^ 
uncertainty  in  any  cafe  it  was  in  thi^. 

When  a  nice  qucftion  therefore. is  depending,  \%  may  be 
^  point  uppn  which  even  perfons  in  the  profeffion  may 
differ ;  and  if  either  they  or  any  two  other  perfons  bet  about 
the  deciGon,  provided  there  be  no  fraud  or  colouf  in  the  cafe, 
i  fee  no  reafon  why  they  (hould  ?iot  do  fo.  The  prefent  caf<; 
being  of  that  fort,  and  no;  being  prohibited  by  any  po(itive  law 
nor  contrary  to  any  principle  of  found  policy  or  niorality,  I  dp 
not  think  we  are  at  liberty  to  prevent  the  plainti^  from  bring-i* 
ing  his  aftipn  to  recover  the  monf  y  h^  has  won,  and  therefor^ 
\  am  of  opinion  that  the  rule  for  arrcfting  the  judgment  ought 
to  be  difchargcd.    The  three  other  Judges  concurred^ 

IIWI^III^      /., 

w^^.    .  Statham  verjus  Bell. 

Devifctoa   HT^^^^  ^^?  ^  ^^'^  °"^  ^^  Chanpery  upon  the  conftruftion 
/«ofwu:f.h  of  a  Willi  the  fubftance  of  the  fafts  ftated  was  as  foli 

fuppofedf.is  lows ;  **  That  -^     Statl^am  being  fcifcd  in  fee  of  the  mef* 

wife  to  be  ■  ....,•,., 

tnjtent  at  the  time  of  making  lus  will,  tvhcn  heJUuld  attMn  thereof  zi  jfcfrs^  but  if  a  ^^i^/rr,  thcQ 
^  one  mclety  of  his  eftate  to.  his  wl/i,  at)d  the  other  moiety  to  his  two  daughters  (there  being  one  alive 
at  that  time)  when  they  ihoutd  attain  their  ages  of  z  1,  with  furvhrorihip  a^  beti^vecn  the  daughters^ 
if  both  Hie  before  ai,  their  moiety  to  go^to the  wif<fc  and  her  heirl  forever;  if  ihe  died,  birfiMort  tgi 
go  to  them,  I'he  wife  proved  not  t6  have  Yxctn' enjient :  the  teftator  died,  and  fo  did  the  aangbt^ 
without  iflfue  and  Kff</rr  i^c.    The  wife  Ihall  take  the  w/ii/r  ^^f,         « 

«*  fuagef 
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^  fo^es  in  qiidlion»  made  his  will,  hj  which,  among  other     1774. 

^  thtngSt  he  there  fays  >— Whereas  my  wife  is  now  pregnant,  • ^^ 

<<  if  (be  bring  forth  a  fon,  I  will  that  he  (hall  inherit  my  eftate      v/r/b 

^  at  twenty-one  years  old ;  paying  4/.  a  year  to  my  wife  and      Bsi.^ 

^  30  /•  a  year  to  my  daoghter,  at  her  coming  to  the  age  of  twenty. 

^'  one  years,  and  loA  more  to  her  on  the  death  of  my  wife  x 

<*  but  iJF  it  be  a  daughter,  I  give  one  moiety  to  my  wife,  and 

^  the  other  to  my  two  daughters  to  be  divided  between  them» 

"  and  to  be  given  them  at  the  age  of  twenty-one  years,     tf 

f*  either  die  before  that  time,  the  furvivor  to  have  her  fifter's 

'<  (bare :  if  both  die  before  that  time,  I  give  both  their  (hares 

'*  to  my  wife  and  her  heirs  for  ever.    If  (he  die,  then  I  give  her 

<■  (hare  to  my  two  daughters.     The  tcftator  died  leaving  his 

^'  vridow.and  an  only  child,  a  daughter;  the  teftator'a  wife 

«<  was  not  enfient  at  the  time  of  making  the  will,  nor  at  the 

'<  time  of  the.teftator's  death.    The  daughter  died  under  age^ 

^  and  without  iflue.-^The  qi^eftion  (lated  for  the  opinion  of 

'<  the  court  was,  whether  the  wife  took  any,  and  what  eftate 

M  under  this  will,  no  child  being  bom  V* 

Mn  Kenyan  for  the  plaintiff. 

The  fingle  queftion  is,  whether  it  was  the  intention  of  the 
teibtor,  that  in  the  event  which  has  happened  the  v^ife  (hould 
take  the  whole  eftate  ?  He  inHfted  (he  (hould  not,  but  upon . 
the  precedent  condition  ezprefled  in  the  will,  viz,  the  birth  of 
a  fecond  daughter,  and  the  death  of  both  without  iflue,  which 
condition  was  not  performed,  and  therefore  (he  could  not  be 
entitled.  For  if  a  fon  had  been  born,  he  was  to  take  the  whole 
eftate,  fubjeA  to  the  incumbrances  charged  upon  it.  If  a 
daughter,  one  moiety  only  was  to  go  to  the  wife,  and  the  other 
moiety  to  the  two  daughters ;  and  if  both  daughters  died  without 
iflue,  then  the  wife  was  to  have  the  whole  ;  therefore  he  did  not 
intend  that  in  all  events  the  eftate  (hould  go  to  his  wife  ;  but  only 
upon  a  particular  contingency,  which  contingency  has  not  hap* 
pened.  Comberbach  437.  Eftcott  verfus  IVarry.'^S.  C.  2  Ej. 
Caf.Ahr.  361.  under  another  name.  <<  Devifc  of  a  term  to 
^  an  infant  in  ventre  fa  mcre^  if  it  (hould  be  a  fun ;  and  if  it 
f<  (hould  be  a  fon  and  die  under  age,  then  to  the  teftator*s  grand- 
?*  (on.  It  proved  a  daughter,  and  it  was  adjudged  upon  fpccial 
V  verd]£},  that  the  executrix,  and  not  the  grandfon,  (hould 
^  have  the  t^m  ;  becaufe  the  grandfon  was  not  to  take,  but  upon 
/'  a  precedent  contingency,  viz.  the  birth  of  a  fon,  which  did  not 
'      '       '  .«  hap- 
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1774.     **  happen.**    So  htre  the  precedent  condition,  viz.  the  hlstix 

r; '  of  a  daughter,  has  not  happened,  and  therefore  the  wife  is  not 

kft'fus      entitled. 

****•  Again  2  P.  Williams  3^.    Davis  v.  NortM.     «  Devife  to  B. 

*•  in  tail  general,  and  if  B,  die  without  iffhe  in  the  life-time 
<*  of  the  teftator's  wife,  then  the  wife  to  haVe  the  prcmiflfes  for 
'  «*  life,  Tcmaindef  to  C.  in  fee.  B.  dies  without  iflue,  but  the 
•*  teftator's  wife  dies  before  B.  Adjudged  by  Reynolds  Jufticc, 
*«  that  the  remainder  limited  to  C  is  a  contingent  remainder, 
*'  depending  upon  the  death  of  B.  without  iflue  in  the  life  of 
,  *'  the  teftator's  wifc^  and  as  that  contingency  nercr  happened, 
*'  the  remaitider  which  depended  thereon  could  never  arifc,*' 
So  here,  the  limitAtion  to  the  wife  depended  upon  the  birth  6f  a 
daughter,  and  the  death  of  fuch  dsughter  without  ifluei  but  that 
contingency  has  not  Tiappened,  and  therefore  the  wiie  cannot  be 
entitled.  /^ 

Both  the  above  cafes  are  exa6lly  'm  poiftt.  The  cafe,  of 
Joftes  verfus  fTe/fcomb  may  be  cited  againft  the  plaintiff;  but 
in  that  cafe  there  was  an  immediate "^fequeft  to  the  wife:  here 
there  were  contingencies  to  arife  £^1  j  neither  of  which  hare 
happened- 

Mr.  Davenport  for  the  defendant  cwtrct. 
Upon  the  natural  conftruftion  of  the  words  of  this  will,  k 
was  clearly  the  manifeft  intention  of  the  teftator  not  to  leflen  the 
benefit  of  tiie  wife  if  (he  (hould  prove  sot  to  have  been  enfient ; 
but  in  cafe  he  fhould  die  leaving  no  fon,  or  a  daughter  or 
4)aughters  who  (hould  iK>t  furvive  his  wifb,  or  leave  iflue,  then  that 
his  wife  (hould  take  the  whole  eftate.  If  fo,  in  tlve  event  whick 
has  happened,  (be  is  clearly  entitled  notwitliftanding  the  con* 
tingency,  upon  whi^h  the  fubfequent  limitation  was  to  arife^ 
has  not  taken  plkce.  There  are  many  cafes  where  words  full  as 
conditional  and  contingeitt  as  the  prefent  have  neverthelefs  beea 
conftrued  to  be  words  of  h'mitation.  So  was  Hol^ro/f^  cafe^ 
MoorCf  486,  7.  •«  Devife  10  the  u(e  of  the  .firft  fon  of  Sir  Johm 
<<  Holaroft  in  tail,  and  fo  to  the  fccond,  third,  and  fourth  fong 
<*  fucceflively*  And  if  it  fortune  the  faid  Jonrth  fon  to  die 
**  without  iffue,  remainder  over  to  Hamlet  Holcroft  with  di- 
•*  vers  limitations  over  f  Sir  John  Holcrpft  never  had  but  oni 
fori.  The  queftion  was,  whether  the  fubfequent  ufes"  could 
arife  ?  and  it  was  held  by  the  court  that  they  could,  for  the  words 
amount  to  no  more  than  a  limitation  of  the  eftate ;  and  are 
not  a^  condition   precedent   to  the  eftate  of  Hamlet,       Jones 

5  verfus 
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feiTos  Wtficomb.     Prec.  Chan.  316.     3  Lev.  115.    2  Str.  1092:      I774>- 
to  the  fame  point.  And  he  obfenred  there  wcfe  rcpf ated  inftances  •'       " '  '■ 
in  which  words  of  condition  have  been  conftrued  as  limitations      wrfita 
infiead  of  contingencies  ;•  the  lateft  in  point  of  time  is  Wiite     *««■'• 
Tcrfiis  Barter^  Rafter  term  1771 :  there  the  derife  waSj  to  fudi 
child  or  children  as  the  teftator's  wife  fliould  happen  to  be  en« 
fient  with  at  the  time  of  his  death :   The  teftator  had  only  one 
fen  at  the  time  of  maiing  his  will ;  two  were  bom  after  the 
will  was  made,  and  before  his  death :   but  his  wife  was  not 
Oifient  at  the  time  of  his  deceafe ;   yet'  the  court  held,  <<  it 
<*  was>  manifeftly  his  intention  to  comprehend  all  the  children 
^  which  fliottld  be  born  of  his  then  wife,  whether  before,  or 
♦«  after  his  dcccafc.*-^In  the  prefcnt  cafe,  the  intention  Is  ap- 
parent, that  if  a  fon  had  been  bom,  he  was  to  take  the  eftate, 
but  in  cafe  of  a  daughter  and  general  failure  of  iflue  before  21, 
the  wife  was  tcr  talc  the  whole.    In  either  event  therefore  the 
devife  in  the  prefect  cafe  would  take  place ;  as  an  executory 
devifc,  if  the  contingency  had  happened,  or  as  an  immediate 
Smitatioa  upon  the  contingency  which  has  failed. 

The  court  took  time  to  advi(e. 

Afterwards,  on  the  i6th  of  Maj^  Lord  Mansfield^  having 
firft  ftated  the  cafe  at  large,  delivered  the  unanimous  opinion  of     ' 
the  court  as  follows*: 

"  Our  opinion  is  in  thefe  words :  It  was  the  plain  intention 
*<  of  the  teftator,  that  in  cafe  no  fon  Ihould  be  bom,  and  he 
%*  Ihoold  have  no  daughters  who  ihould  live  to  the  age  of  twenty- 
^  one  years,  that  the  wife  (hould  have  the  whole  eftate :  and  in 
<«  the  event  which  has  happened  (he  is  fo  entitled.** 

His  Lordihip  added,  that  the  fadis  of  this  cafe  diiFered  from 
the  famous  cafe  of  J^nes  verfus  Weftcomb.  For  here  it  was 
clear,  that  if  the  teftator  had  died  during  the  pregnancy  of 
his  wife,  the  eftate  would  have  defccnded  to-  the  heir  at  law  in 
the  mean  fime* 


GooDTiTLE  ex  dim.  Hart  ver/us  Knot.  "^i^i^f 

J^ril  l6tb*' 

'T'HIS  was  an  cje£tment  brought  to  recover  certain  lauds  Devife  of 
*    ffl  -the   pariOi  of  AUerchurch  in    the  county  of  Lincoln^  C[ds^h!^d 

to  which  the  leflbr  of  the  plaintiflf  claimed  to  be  entitled  as  ofthetef* 

tator*«per« 

toBd  eAatc,  to  truAees s/r  tbifayment  of  Jehts^  Icj^aciety  and  funrral  expenres,  <'  All  the  nflf  n* 

**JdM£,  smd  remMimd€r  of  his  real  and  perfonai  eftate  to  his  wife,  her  heir&,  execotors  and  adnoinif- 

/#  Oators.**— "1*^^  perfonai  eftate  \%  fufficienr.     Tl^  iands  devijtd  in  aidt  pafs  to  the  wife  under 

^reiJu^ry  clauft.     So  if  the  perfonai  eA^ce  had  proved  deficient  in  fart  only,  the  wile  would 

krr  httix  ci«itic<i  t«  tU  remainder*  ; 

heir 
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I  'j'j^.     heir  at  hw  af  James  Humberton :  And  on  the  trial  a  verdifl 

•— "  was  found  for  the  plaintiff,  for  a  moiety  of  the  premi&s  in 

TiTtE      qucftion. 

gxdim.  Upon  a  motion  to  fet  afide  this  verdiA,  it  was  ordered  by 
wjut  confent  of  parties,  that  the  yerdi£):  fliould  be  fubje£l  to  the 
^^^''^     opinion  of  the  court  upon  the  following  cafe : 

<<,  The  teftator  Humberton  being  fcifed  in  fee  of  the  premifes 
^'  in  queftion,  and  of  other  lands,  partly  in  poflellion,  and 
*<  partly  in  reverfion,  after  the  death  of  his  wife ;  by  his  will, 
<<  after  feveral  precedent  devifes  and  bequefts,  gave  and  de« 
'<  viftid  as  follows:"  '*  In  cafe  thy  perfonal  eftate,  exclufive  of 
^<  fuch  part  thereof  as  I  have  before  given  and  bequeathed  to  my 
«*  wife,  {hall  not  be  fufficient  to  pay  all  my  debts,  legacies,  and 
'  '<  funeral  expehces;  I  hereby  give  to  Matthew  Kenrick  and 

<<  WtlUam  Reeve  and  their  heirs,  all  my  lands  and  eftates  at 
'*♦  Aldercburch  in  the  county  of  Linadnfinre^  upon  trust  to 
.  <'  fell  and  difpofe  of  the  fame  as  foon  as  conveniently  may  be 
<<  after  my  deceafe  \  and  the  money  arifing  from  fuch  fale,  I 
<*  will  and  dire£l  {hall  go,  and  be  applied  towards  making 
«  good  any  deficiency  as  {hall  happen  in  my  perfonal  eftate  ; 
^  and  if  after  fuch  {ale  the  money  arifing  thereby  (hall  in  any 
*^  refpefl  be  deficient,  I  do  then  fubjeft  and  make  liable  the 
<<  reverfion  of  my  lands  fettled  in  jointure  upon  my  wife  to  make 
<<  good  the  fame^  The  te(l4tor  concludes  thus :  And  la{Uy,  all 
*'  the  reji^  refidue^  and  remainder  of  my  real  and  perfonal  eftates 
^<  whatfoever  and  wherefoever,  I  give,  devife,  and  bequeath  to 
<*  my  faid  dear  and  loving  wfe^  her  heirs,  executors,  and  ad- 
**  miniftrators;  and  I  conflitute  her  my  fole /*/ri//i7x/' 

The  tefiator  died  foon  after,  without  altering  his  wiUj  leaving 
the  leflbr  of  the  plaintiff,  and  William  Blunt^  his  heirs  at  law.— « 
.  After  his  death  tlie  will  was  proved,  and  out  of  his  perfinal. 
eftate  all  his  debts  and  legacies  w^re  paid^  and  there  was  no  occa- 
fion  to  call  in  the  aiBftance  of  the  real  eftate.  The  queftion 
was,  "  Whether  th^  plaintiff  as  co-heir  was  entitled  to  recover 
««  the  lands  and'cftate  at -/fAferfAz/rrA/'"  ^ 

Mr.  Wilfon  for  the  plaintiff.  The  queftion  depends  upon» 
Whether  the  tcftator  intended  to  comprife  ^e  premifes  hi  quef- 
tion in  the  refiduary  daufe  ?  He  argued  that  the  teftator  did  not 
^  intend  to  comprife  them,  and  if  he  did  not,  then  the  widow  is 
not  entitled,  but  they  defcend  to  the  heir  at  law.  He  cited  Roe 
verfus  Flcod^  Fortcfate  284.  and  Wright  vcrfus  Hall^  there  pited^ 
andi  P.  Will.  2^2. 

Mr. 
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Mr.  Cuft  for  the  defendant.    Upon  the  whole  wi^l  there  is     I774« 
no  dtk  in  the  heir  at  law :  For  the  intention  of  the  tcftator  is  ■ 

dear,  that  his  heir  at  law  (hould  not  hare  the  cftate.     In  Roe  r.      ^''^^ 
flfodil  was  held|  that  the  eftate  did  not  pafs  under  the  re-     »<^. 
fiduary  daafe,hecaufe  it  was  a  la£ffd  devf/i  ;  and  the  court  faid»      !|^^ 
that  refidne  mud  be  expounded  to  mean  reft  and  refidue  of  the     >^"ot. 
teftator's  lands  undevifed  at  the  time  of  making  his  will,  not^  , 
at  the  time  of  his  death.    But  the  queftion  in  this  cafe  is,  whe« 
ther  lands  derifed  upon  a  contingency  which  never  happened, 
fhall  pa($  by  this  refidoary  claufe  ?    In  fupport  of  which,  he 
cited  Sprigg  v.  Sprigg^  2  Vern»  394.  derife  of  lands  to  execu- 
tors to  be  fold,  and  thereout  to  pay  500  /.  to  A.  if  he  return 
from  beyond  fea ;  the  refidue  to  B.     A.  diqd  before  the  teftator. 
Per  Lord  Keeper  :  The  devife  of  500  /.  to  A.  if  he  be  liringf 
and  Ihall  return  from  beyond  fea,  is  a  contingent  derife  and  oti     < 
a  condition  precedent,  which  not  happening,  is  as  if  never 
given.     Bethel  v.  Holmd^n  in  cane.  Mich.  1772.     Jcnes  v.  Weft-" 
combe  to  the  fame  point.    But,  he  relied  on  the  cafe  of  Cliffe 
V.  GiUottj,  2  Lord  Raym.  1324.  as  a  cafe  in  point.     There,  A» 
by  will  diredled  all  his  debts  and  funeral  expences  to  be  paid  as 
Iboti  as  conveniently  could  be  after  his  death,  and  gave  a  power 
to  his  wife  to  fell,  if  need  be,  his  lands,  ^c.  for  that  purpofe^  ' 

and  then  to  pay  his  legacies,  amongft  which  he  gave  one  of 
looo/.  to  his  wife,  and  the  refidue  of  his  eftate  after  debts  and 
legacies  paid  he  gave  to  his  wife.  Lord  Cowfer  was  clearly  o£ 
opinion  that  a  fee  palTed  by  the  devife  of  all  the  reft  and  refidue 
to  the  wife  after  payment,  (^c. 

Lord  Mansfield  after  ftating  the  cafe  faid,  I  think  this  an  ex- 
ceedingly plain  cafe.  There  are  two  lights  in  which  ft  may  be 
coniideTcd :  Fir/l,  Whether  in  the  event  which  has  happened 
there  is  any  devife  at  ^  all  of  the  premifes  in  queftion  ?  If  there 
is  not,  they  go  by  the  refiduary  claufe  to  the  widow  i  for  there 
are  other  eftates  devifed ;  fo  that  reft  and  refidue  is  applicable 
to  the  other  eftates  that  are  fo  devifed :  and  I  am  of  opinion 
that  t^ey  certainly  are  not  devifed  at  all;  for  the  teftator  fays^ 
<(  In  cafe  my  perfonal  eftate  (hall  not  be  fufficient,  then  I  devife 
**  iic"  He  dies  1  his  perfonal  eftate  is  more  than  fufficient } 
therefore  he  has  devifed  nothing.  * 

Bat  Secondljf  I  will  fuppofe  the  perfonal  eftate  had  been 
a  little  deficient^  and  that  there  had  been  occafion  to  make  ut^ 
of  this  devife  to  pay  part  oJF  the  debts,  and  that  in  confequence 
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of  \t  they  had  been  difcbarged.  In  the  cafe  I  have  put,  the  de^ 
irife  would  have  once  taken  ege£l^  and  there  would  have  been 
a  refttUing  truft  for  fomebody^  fubje£l  to  the  charge  fo  brought 
upon  it.  The  queftion  would  then  be»  whcdier  in  this  cafe 
the  heir  at  law  coufd  recover  ?  One  objedion  which  has  been 
taken  is  that  the  legal  eftatc  is  in  the  trujiees,  and  therefore  the 
heir  at  law  cannot  recover  in  this  ejeftment*  In  anfwer  to  that 
obje£lion  it  has  often  been  determined  that  an  eftate  in  truft 
merely  for  the  benefit  of  the  ceftuy  que  trujl^  (hall  not  be  fet  up 
againft  him  ;  any  thing  {hall  rather  be  pre^uned :  nor  (hall  a  man 
defend  himfdf  by  any  eftate  which  makes  part  of  the  title  of  the 
lefTor  of  the  plaintiff.  Noyr  if  the  truftees  had  paid  this  charge^ 
they  woul{}  then  have  become  truftees  for  the  perfons  entitled 
tb  xYitfurplus  after  fuch  payment.  Therefore  if  the  heir  at  law 
l^e  that  perfon,  the  objeAion  being  upon  a  ground  which  makes 
part  of  his  title,  it  (hall  not  be  fet  up  againft  him.  The  queftion 
therefore  turns  fingly  upon  thexonftruAion  of  the  will.  Let  us 
fee  then  what  the  devife  in  the  will  is?  It  is  a  truft  originally, 
and  in  fubftance  a  charge  on  land  i  which  land  ts  devifed  fubr 
je£);  to  raife  by  fale  or  mortgage  as  much  money  as  is  necefiary 
for  tlie  payment  of  debts,  legacies,  and  funeral  expenccs.  It  is 
therefore  in  fubftancf  aird  equity  a  devife  of  a  charge  upon  the 
eftate;  which  may  be  difcharged  by  payment  of  the  incum- 
brance upon  it :  or,  if  not  wanted,  will  reft  in  the  fame  ftate  as  if 
it  had  not  been  made  fubje£):  to  fuch  incumbrance.  This  brings 
it  very  near  the  cafe  of  Cliffe  v.  Cibbonsy  2  Lord  Raym.  1324-5. 
it  is  land  before  devifed  upon  which  a.perfonal  charge  is  let 
in  J  therefore  the  words,  *«  AU  the  reft  of  the  land,"  nccefla- 
rily  miki  it  come  within  the  reGduary  claufe.  If  it  had  been 
ibid,  after  payment  of  what  was  wanted,  the  reft  of  the 
money  arifing  from  fuch  fale  of  courfe  muft  go  to  the  perfon, 
to  whom  under,  the  reCduary  claufe  the  land  was  to  go, 
fubjed  to  fuch  payment  and  difcharge.  Therefore  in  either 
cafe  the  widow  is  entitled.  The  three  other  judges  concurred. 
Per  Cur.    Poftea  delivered  to  the  defendant. 
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McASE,  Executrix^  verfiCs  Mease.  - 

■T^HIS  wai«  an  aAion  of  debt  upon  bond  conditioned  for  J^^^f^^ 
pajtmetit  at  si  certain  day.     Piea,  that  it  was  given  as  an  Debt  upaa 
indesuiity  to  the  plaintijF's  teftator  againft  another  bond,  and  '  ^"^f 

'  conditioned 


damnified.    Demurrer.  for  payment 

Tfce  Qiicftion  waa»  Whether  the  agiecmcnt  ftated  in  the  plea  S^*^^*^^ 

C011M  be  given  in  evidence  againft  the  exprefs  condition  of  the  thai  it  was 
!_.   J.  a  ♦  8**vcn  w  an 

BOnff  r  indemnitf 

Mr.  WitfifL  for  the  plaintiff.    The  plea  is  clcarlybad,-  and  the  J^ffl'f  PJ^*"' 
agveement  cannot  be  given  in  evidence  \  it  being  fettled  that  no  tatoragainA 
parol  evidence  can  be  giveh  to  abate  or  extend  a  bond  or  deed,  bond  IbadL 
Lord  Bacon* s  Eltm.  Lanv^  Regula  23.  p.  82.    Cro.  Elix.  697. 
I  H,  7.  16.  8  Co.  155..   Fitxg.  73.    2  Wllf.  347.  Meres  v.  -4»- 
fill^  reported  fince  in  3  IVilf.  275. 

Mr.  Davenport  contra.     The   plea  is  founded  in  truth  and 

LiMrd  Mansfield  interrupted  him.  If  the  fa£t  is  true,  it  is  a 
proceeding  by  the  plaintiff  contrary  to  the  agreement,  and  the 
court  woold  Incline  to  get  at  it  in  another  form.  I  think,  there- 
fore it  would  be  better  to  make  a  motion  to  ftay  proceedinga 
»pon  affidavit,  and  let  it  ftand  over;  if  upon  motion  the  court 
ihould  be  againfl  the  defendant,  he  muft  pay  cofts,  and  judg- 
ment upon  the  demurrer  ihall  be  final.     The  pka  is  clearly  bad.. 

After  fome  afTertions  from  the  attorney  for  the  plaintiff,  Lord 
Mansfield  ivuiy  let  there  be  judgment  for  the  plaintiff. 


CojLTON  'uer/us  Smtth>  mdntfii^ 

'T^HIS  was  an  a£iion  for  a  toll  for  sT  wharf  in  Gainjlormigh  Prcfcriptio* 

-*    One  count  in  the  declaration  ft^ted^  that  the  plaintiff  was  f^  ^"^^^  ^ 

*  tne  manof 

lord  of  the  manor,  ^nd  that  he  and  all  thofe,  &&.  had  imme-  for  toil  o£ 
morially  ufcd  to  keep  and  repair  a  wharf  within  tKe  manor  j  jan^^d  * 
and,  in  confideration  thereof,  had  received  toll  of  all  goods  land-  ^^''^''  th« 
ed  within  the  manor ;  not  confining  it  to  the  wharf.     There  confidcra. 
was  another  count  claiming  a  toll  without  ftating  any  conCder-  ;»^v,w  a'* 
ation  at  all.     Verdift  for  the  plaintiff.  ^^7  ^ 

Serjeant  Hill  had  moved  in  arreft  of  jadgment,  becaufe  the  con-  manor,  not 
fideration  ftated  in  the  firft  count  wa^infufficient  in  law;  and  a  ^i^^^Li^ 

confidesation  itsood. 
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confideration  being  ezj^refledy  the  court  would  not  prefume  anf 
other  than- the  confideratioa  fo  fet  forth.' 

Mr.  Wallace  now  (hewed  caufe^  The  eafc  of  QriJ^  ir.  Bell^ 
kuoodj  3  Leo.  424.  is  precifely  this  cafe^  The  plaintiff's  anceftor 
there  claimed  the  very  toll  fti  queftton,  exadljr  tipon  the  fame 
ground  of  conCderatioHi  and  the  court  then  held  it  was  a  good 
one.  Only  two  cafes  have  occurred  Cnce.  Wilkes  r.  Kirbyf 
2  Lutw.  1519*  in  which  cafe  there  was  no  dccifion^  but  only  a 
quare  made  by  C.  J.  Treby :  adly,  7'rueman  v.  Walgbam^  2  Wi/f^ 
293.  which  was  clearly  a  cafe  of  toll  thorough  i  and  therefore 
diftinguifliable  from  the  prefent  toll,  which  being  claimed  upon 
all  goods  landed  within  the  manor,  in  conGderaiion  of  repairing 
a  public  wharf,  is  in  the  nature  of  a  toll  traverfe,  where  no 
confideration  in  fa£t  is  neceiTary. 

Serjeant  /////agreed,  that  the  cafe  in  2  Wilf.  293.  was  a  toll 
thorough,  where  a  confideration  was  neceflary  to  be  laid ;  and 
admitted  that  in  a  toll  traverfe,  as  here,  no  confidieration  was  ne-« 
ceffary,  becaufe  it  is  implied.  But  he  infifted  that  as  the  plaintiff 
had  thought  fit  to  lay  a  confideration  and  to  make  it  part  of  his 
prefcriptxon,  the  confideration,  as  laid,  ought  to  be  fufficient  in 
law :  but  this  was  not ;  for  no  confideration  is  binding  upon  « 
third  perfonunlefs  he  receive  the  benefit  of  it,  and  here  every 
body  vrho  pays  has  not  the  benefit  of  it.  As  to  the  cafe  in  3  Lev* 
424.  it  is  not  this  toll  \  and  that  cafe  is  no  where  reported^  or 
even  cited,  but  in  2  LeH).  96* 

Lord  C.  J.  Treby  in  Lutwytcbe  makes  a  qu£re  if  fuch  «  confi« 
d^ration  be  good. 

Lord  Mansfield*  In  this  cafe  every  body  that  pays  ha^  a 
benefit ;  for  if  they  go  to  the  wharf  they  have  the  benefit  of  it^ 
and  if  they  land  their  goods  elfewhere  within  the  manor,  they 
land  upon  the  plaintiff's  private  property.  The  quere  made  by 
Lord  Ch.  J.  Treby^  in  Lutwyche^  is  rather  againft  the  defendant 
here;  for  it  is,  f tf/fr^  if  /i^f  well  alleged^  and  the  plea  good? 
Which  {hews  he  inclined  to  think  it  was.  .  In  the  prefent  cafe 
the  landing  is  upon  the  plaintiff's  private  property,  and  in  3  Lev^ 
424.  the  court  held  the  confideration  good. 

The  three  other  judges  concurred*  Per  Cur.  Judgment  fot 
the  plaintiff. 
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■^ 


BuRTENSHAW  verfus  Gilbert.  ^''''•^» 

•X^HIS    was  an  aaion  of  trcfpafc:    Pica  ift.  Not  guUty :  One hann^ 
7d.    A   jullificttion  under   an  authority  from  Jofeph  Col*  wiUanda 
verhf  the  furviving  dcvifee  of  the  lands  in  queftion,  under  a  will  ^^J^*^^ 
made  by  Nicholas  Newenden  dated  jth  Augufi  17591  upon  the  liven  the 
talidity  of  which  will  iffue  was  taken.  ^^ur^  ** 

wardihe 
aaakrs  aaother  « ill,  by  whkh  he  revokes  aU  fbnncr  wUIs,  and  at  the  faoM  time  cMMeis  that  part  of 
xJbitJwwur  wtU  which  was  in  his  own  cuftody.  Be  fore  his  death  he  fends  for  an  attorney  to  make 
a  rAir^vnllybot  is  fenfelefs  before  he  arrives.  Afier  his  death»  xYxfirft  and  fecond  will  are  found 
ttggbtr  in  a  paper  h^ib  CMmetUed\  but  the  duflicate  of  the  firft  is  found  wKamceUed  amongft  bia 
odKT  deeds  and  papers.     The  ad  of  uuettliai  the  Itxter  wIU  docs  not  Jet  up  the  Ju^uttt  qI  tbs 

The  caufe  was  tried  at  the  lad  Lent  aflizes  for  StiJJext  when  a 
TcrdiA  was  given  for  the  plaintiff^  fubje£l  to  the  opinion  of  the 
court  upon  a  cafe  dated,  the  fubdance  of  which  was  as  follows : 

That  NUbolas  Ntwenden^  on  the  7th  of  April  1759*  duly  made 
and  executed  bis  lad  will  and  tedament,  and  at  the  fame  time  . 
eiecttted  a  duplicate.  At  the  time  of  making  his  will  of  1759^ 
he  told  one  of  the  witnefles  that  the  will  was  made  in  order  to 
make  his  wife  eafy.  Afterwards,  he  faid  it  was  not  a  will  to  his 
liking,  and  that  he  (hould  alter  it  if  he  lived.  Nicbola/s  wife  died 
foon  after:  That  the  tedator,  upon  the  7th  of  May  1761,  fetch- 
ed one  part  of  the  old  will  down  dairs  to  have  it  altered,  and 
then  duly  made  another  will  of  that  date  :  In  thisiwill  the  devifes 
were  different  from  thofe  in  the  will  of  1759  *.  That  Nicholas^ 
after  executing  this  lattef  will,  took  the  faid  one  part  of  the  old 
will  in  his  hands,  tore  off  his  name  and  feal,  and  dire£ted  Mr. 
Samp/ofif  the  perfon  who  had  made  the  new  will,  to  cut  off  the 
names  of  the  witnefles  to  the  old  one ;  which  he  did  in  the  tef- 
tator*s  prefence :  and  at  the  execution  of  this  fecond  will,  he  faid, 
he  made  it  in  order  to  give  Mary  Etigli/h,  a  devifee  in  the  fird,  a 
greater  portion ;  for  otherwife  Mrs.  Wejlon^  another  devifee  in 
the  fird,  would  have  more  than  her  (hare.  That  he  delivered 
this  latter  will  to  Mr.  Samp/on^  who  lived  at  about  twenty  miles 
didance,  defiring  him  to  carry  it  to  his  houfe  and  keep  it ; 
At  the  fame  time,  he  afligned  as  a  reafon  for  fuch  requed,  that 
if  his  heir   at  law  Ann  Kewenden,  or   his  daughter  Wefton^ 

f  N,  JV.  The  bcqueAs  tfaemfclves  made  no quedion  In  the  cafe;  the  only  material 
Smi0iUBce  was,  that  the  devifes  in  the  latter  willj  varivd  from  thoft.  in  the  former. 

VoIm  I#  £  ihottld 
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1774.     (hould  find  it^  they  might  dedroy  it.    Said  there  was  a  du« 
■  plicate  of  the  will  of  1759,  in  Mrs.  WeJton\  cuflody }  but  would 

iKAw««r/2ri  keep  /£//,  meaning  his  laft  will,  as  private  as  he  could.  Mrs- 
OiLazBT.  jfTeflon  lived  about  ten  miles  diftant  from  the^teftator,  but  was 
in  the  houfe  when  the  fearches  were  made  after  his  death. 
That  Anne  Newenden  lived  with  the  teftator,  and  was  about 
eighteen  years  old  when  he  died.  That  Mary  Englijb  died  ia 
the  life-time  of  the  teftator.  That,  fomettme  after  her  death, 
he  fent  to  Mr*  Samp/on  the  following  note — *<  Sir,  1  pray  you  to 
««  fend  me  the  will  which  you  have  of  mine.**— A  fccond  note  was 
fent  on  the  14th  oi  April  1762. — **  Pray  fend  me  the  will  by 
•*  the  newfman.*'— That,  -in  confequencc  of  this  note,  Sampfin 
fent  back  the  will  of  1761  to  the  teflator,  who,  before  his  deaths 
fent  to  Mr;  Wheeler  an  attorney,  to  come  and  make  another 
will ;  who  accordingly  came  in  about  an  hour^s  time ;  but  the 
teftator  had  then  loft  the  ufe  of  his  fenfes,  and  died  on  the  28th 
of  December  1762.  That  two  fearches  were  made  in  the  teftator'S 
cabinet  and  boxes  after  liis  death,  the  keys  of  which  were  in 
'Anne  NewenJen*s  poflcffion  ;  and^^;;^  part  of  the  will  of  1759, 
and  the  will  of  176 1,  were  found  together  in  a  paper,  both  can- 
celled. The  other  pzTt  pf  the  will  of  1759  was  found  uncan^^ 
celled  in  the  teftator*s  room,  among  ft  other  deeds  and  papers. 

The  queftion  for  the  opinion  of  the  court  upon  thefe  fad^a^ 
was,  **  Whether  the  teftator  died  inteftate  or  not;  that  is, 
••  Whether  the  will  of  1759  was  revoked  ?'* 

Tor  the  plaintifTy  ^ho  claimed  under  the  )ieir  at  law,  it  was 
infifted,  that  the  will  of  1759  was  abfolutely.  and  completely 
•  revoked  by  the  a£t  of  the  teftator  in  cancelling  that  part  of  it 
which  was  in  his  cuftody,  notwithddnding  the  duplicate  re- 
inained  whole  and  uncancelled :  And  fo  it  was  h^ld  in  Sir 
Edward  Seymour^s  csifc,  cited  by  Lord  Cowper^  in  Onions  verfus 
Tyretf  i  P.  Wms.;  346.  2  Fern,  743.  Secondly^  being  a  du^ 
plicate  only  of  a  will  already  cancelled^  it  cannot  be  fet  up  again, 
but  by  an  a8ual  repubiieation  :  For,  fincc  the  ftatute  of  fraudi^ 
there  can  be  no  fuch  thing  as  an  implied  republication.  2  £gu 
Caf.  Ab.  768-7.  marginal  notes:  Com.  Rep.  383-4.  cited  arg* 
in  Acberley  vcrfus  Vernon.  3  Bur.  1496.  i  Vez.  191.  i  Wilf.  310, 
In  the  prefcnt  cafe,  not  only  no  e^  of  repubUcacion  is  ftated^ 
but  no  appearance  of  any  intention  in  the  teftator  to  re*eftablilh  ^ 
)iis  firft  will,  can  be  colle£ted  from  the  fa£^s  found :  Oil  the 
contrary  it  is  manifcft,  that  he  was  uniformly  diflatisfied  with 
\Yit  difpoGtion  he  had  there  dfade^  from  the  time  he  csec^ed  it 

to  the  hour  of  his  death. 

For, 
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YoK  the  defendant  contra:  That  the  will  of  1759  wag  mi     itj^. 
revoked.    For  the  cafe  ftates  that  the  will  of  1759  was  a  yW. 


jyHag  wia  at  the  time  of  tlic  teftator's  death,  and  in  his  own  f.^J^i, 
pofleffion  at  that  time*  It  is  found  Hkewire,  that  the  will  of  Gilbkat. 
1761  was'  cancelled.  By  that  act  therefore,  the  will  of  1759 
M  again  fet  up,  not  with  (landing  the  claufe  in  the  will  of  (761^ 
revoking  all  lormer  wills.  This  doflrine  is  exprefsly  laid  dowa* 
tp  Glaxur  verfus  Glazier^  fince  reported  in  4  Bur.  25I4.<^ 
^  Teftator  made  two  wills ;  both  fonud  .to  have  been  in  his 
Cnftodjr  at  the  time  of  his  Jeath.  -  The  Jicond  was  catudUd^ 
ihtfir/ly  Mftcancelled. -^li  was  there  argued,  tha.cthe  aft  oi making 
the  kiier^  was  a  revocation  of  the  former^  and  the  ftcond  being 
taaceUed^  the  teftator  muft  be  held  to  have  died  inteftate.  But, 
fncur.  "Such  revocation  is  itfclf  revocable^  and  being  can^ 
<*  ceikdhj  the  teftator,  it  has  no  effcZlj  no  operation  at  all: 
•*  Thc^rji  will  therefore  ftands  good." 

With  regard  to  the  queftion,  whether  the  cancelling  of  one  part 
of  a  will  is  a  cancelling  of  the  dupHcate,  in  fome  cafes  it  may 
be  fo  held ;  as  where  the  duplicate  is  in  the  pofleflion  of  a  per- 
ion  whofe  iatereft  it  might  be  to  keep  it  from  the  teftator,  or  where 
Acre  is  an  aAual  withholding  it  from  him,  or  where  necefiary 
tmpeiliments  lie  in  his  way,  and  prevent  his  gaining  the  pof- 
feffion  of  it.— >But  in  the  prcfent  cafe^  it  is  exprefsly  ftated  that 
the  uncancelled  pa^t  was  found  among  the  teftator's  other  deeds ; 
He  had  therefore  full  power  to  deftroyor  preferve  it ;  and  halving 
A>ne  the  latter,  with  the  knowledge  of  the  fecond  being  cao* 
celled,  it  is  ftroog  evidence  that  he  meant  it  fliould  ftaud  as  hit 
hftwUk 

The  circumftance  of  the  (irft  will  being  cancelled,  makes  no 
iteration,  but  it  is  equally  revived  by  the  fecond  being  can- 
celled :  and  fo  it  was  held  in  Onions  verfus  Tyrer,  1  P.  Wmr.. 
345.  reported  likewife  in  2  Fern.  743.  and  Pre.  Chan.  459.-^ 
*  One  made  his  wilKr— Afterwards  he  made  a  fecond  will,  hf 
which  he  revoked  all  former  wills,  and  dire£led  the  firft  to  be 
tancelkd^  which  was  accordingly  done:  This  latter,  will  wag 
not  duly  attefted  to  pafs  real  eftates.  The  queftion  was,  «  whe* 
••  tber  under  thffe  circumftances  the  teftator  did  not  die  in^ 
««  reftate  ?"  But  the  court  held  that  the  fecond  will  not  being 
duly  arteiled,  was  a  nuHitj,  and  did  not  revoke  the  former^  ^ 
wKch  therefore  was  good.'  The  prcfent  however  is  a  n^uch 
fiiDi^ger  cafe ;  For  hearc  there  was  a  deUhireaf  t^mdling  of  th« 
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1 774.    fic^  viU  hj  the  tellator  himfelf :    Not  a  mere  legal  defeSt  in  the 
inftrument. 


til aw"!a*      Again,  it  is  clear  from  the  faCla  found  in  the  fpecial  verdi£l, 
CfLBXAT.  that  the  teftator  never  intended  to  Aicinte/late^  which  is  Materia/^ 
as  againft  the  claim  of  an  heir  at  law ;  and  fo  was  Lord  Cowper^s 
'  opinion  in  the  cafe  of  Onions  verfus  Tyrer^  i  P.  fTms,  345.  be* 

fore  cited  ^  where  he  fays,  <<  iho'  the  firft  will  was  ordered  bj 
the  teftator  to  be  cancelled,  and  the  faihe  was  in  h&  cancelled,  ~ 
]ret  all  this  being  upon  a  prefumption  that  the  latter  will  was 
good  and  duly  executed,  ii  is  properly  relievable  under  the  head 
of  accident*"     i  P.  Wms.  345.  ' 

It  was  fuggefted  that  the  parties  were  willing  to  have  a  fecond 
argument,  if  the  court  entertained  any  doubt. 
^  Lord  Mansfield,  I  believe  we  none  of  u^  have  the  lead  particle 
of  doubt  in  this  cafe.  I  fee  no  new  light  that  can  be  thrown  on 
the  fubje£);j  there  is  no  cdfe  in  point;  and  the  principles  of 
lawi^re  clear  enough.  Since  the  ftatute  of  frauds,  a  will  cannot 
be  revoked,  but  by  an  inftrument  executed  according  to  the 
folemnities  required  by  that  ftatute;  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  fame  by  the  teftator  himfelf,  or 
by  his  direftions. 
Thcfliere  Withrefpeft  to  the  revocation  of  a  will  by  the  aft  of  cancelling^ 
act  ot  ctfif.  Jt  J5  Jn  jtfjgif  2n  equivocal  aft  ;  and,  in  order  to  make  it  a  revo- 
iinor«v».  cation,  it  muft  be  ihewn  quo  ammo  it  was  cancelled.  For, 
'dfyMat^  unlefs  that  appears,  it  will  be  no  revocation.  As,  if  a  man 
n^MwH.  were  to  throw  the  ink  upon  his  will,  inftead  of  the  fand  ;  tho'  it 
might  be  a  complete  defacing  of  the  inftrument,  it  would  be  no 
cancelling ;  or  fuppofe  a  man,  having  two  wills  of  different 
dates  by  him,  ihould  direft  the  former  to  be  cancelled;  and 
through  miftake  the  perfon  (hould  cancel  the  latter :  fuch  an 
aft  would  be  no  revocation  of  the  laft  will :  or  fuppofe  a  man, 
having  a  will  conGfting  of  two  parts,  throws  one  unintentionally 
into  the  fire  where  it  is  burnt ;  it  would  be  no  revocation  of 
the  devifes  contained  in  fuch  part.  It  is  the  intention,  there- 
fore, that  muft  govern  in  fuch  cafes ;  and  that  w^as  the  ground 
of  the  determination  in  the  cafe  of  Onions  verfus  Tyrer^  2  Fern. 
743.  upon  the  mention  of  which,  in  the  argument,  I  thought 
that  fomething  remained,  which  was  not  ftated.  The  whole 
queftioo  there  turned  upon  the  a£i  of  tancellingy  being  under  a 
miftake.  Indeed  there  was  fome  doubt  upon  the  evidence,  whe- 
ther the  firft  will  waa  cancelled  at  all :  But  Lord  Cowper  there 
iays^  fuppofing  the  firft  will  had  been  cancelled,  the  teftator 

did 
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did  not  mean  to  do  fo  ;  Why  ?  becaufe  the  devlfes  in  the  fecond     1774. 
will  were  precifely  the  fame  as  thofe  in  the  firft,  and  to  the  fame 


perfoDb      He  did  it  therefore  upon  a  fuppofition,  that'  he  had  mAwvrrjw 
executed  the  latter  according  to  the  (latute  of  frauds;  not  with  O"-'**** 
a  defign  to  revoke  the  devifes  as  to  the  real  eftate.  .  It  is  clear, 
therefort,  that  the  ground  of  the  determination  in  that  cafe,  ' 
was,  its  being  a  cancelling  by  mtftake :  not  that  thefirft  will  was 
revived  for   want  of  the  latter  being  duly  fubfcribed  by  the 
witnefles.     The  books  make  Lord  Cowper  add  (which  would 
perhaps  be  difficult  to  maintain)  <<  that  even  though  the  law 
held  this  to  be  a  revocation^  yet,  under  the  head  of  aceidcnf^  a 
court  of  equity  would  relieve."'   To  be  fore,  in  order  to  explain 
any  fuch  a£l  of  cancelling,  tearing  or  defacing,  f^r.  as  I  have 
before  mentioned,  parol  evidence  muft  be  let  in. 

But  fee  how  ftrong  a  cafe  the  prcfent  is,  as  to  the  teftator*s  in^ 
tention  to  revoke.  At  the  very  time  of  making  his  firft  will,  be 
exprefles  his  diflatisfadion  at  it ;  and  adds,  that  he  meant  to  alter 
it  if  he  ihould  furvive  his  wife,  becaufe  Mrs.  Wefton  would 
take  more  under  it  than  he  intended  (he  Oiould  do.  He  perfiftt 
in  the  fame  intention  after  the  death  of  his  wife,  and  executes 
it  by  a  new  will  in  1761,  which  is  a  complete,  legal,  and  effec- 
tual will;  and  if  he  had  died  immediately  after,  wliether  he 
had  cancelled  the  former,  or  not,  it  would  have  been  revoked ; 
becaufe  at  the  end  of  the  fecond  will,  there  is  a  declaration  by 
which  he  revokes  all  former  wills.  Be  fides  this,  he  deliberately 
cancels  that  part  of  the  will  of  1759  which  he  had  in  hit 
own  pofleffion ;  and  by  the  evidence  it  is  clear,  that  he  had  not 
tfie  duplicate  in  his  poffcflion  at  that  time;  for  he  mentions 
that  it  was  in  the  hands  of  Mrs.  Wejlon  s  and  the  reafon  appears, 
why  he  could  not  well  get  at  ir,  from  the  circumftance  that  in* 
duced  him  to  give  Mr.  Samp/on  the  c;ire  of  the  fecond  will  t 
namely,  that  if  Ann  Newcnden  or  Mrs-  Wejlon  (hould  get  at  it 
they  might  deftroy  it. 

The  faAs  are  too  many  and  too  ftrong  to  admit  of  a  queftion, 
but  that,  at  the  time  of  making  the  fecond  will,  the  firft  was 
upon  every  principle  of  law  clearly  revoked,  and  can  never  be 
fet  up  again  but  by  a  new  will.  It  is  however  contended,  t|iat 
there  are  circumftances  which  are  equivalent  in  this  cafe  to  a 
Df  nr  will ;  and  they  are  thefe :  that  Mary  Englijb^  a  favourite  de* 
vjAc  ander  the  mil  of  1761,  died :  By  her  death  his  intentiont 
wiAcx  that  will  were  defeated ;  and  being  fo,  he  had  cancelled  it, 
farther^  that  he  had  it  in  view  to  make  a  new  wiU»  and  there'* 

E3  f(TO 
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1774.     fore,  there  is  the  flrongeft  evidence  of  his  intention  not  to  die 

•J inteftate;  but  he   is   fpeecWcfs  before   he   can  accompliOi  it*. 

uuAyfverjks  Beit  fo:  but  he  had  actually  caucelled  the  will  of  1759.    Why 

CxiaxftT.  ^jj^n  ig  jj^g  difpofition  in  that  ro  be-fct  up  in  preference  to  any 

otberi  or  pen  to  that  made  under  the  will  of  1 761  ?    It  does 

not  appear  when  he  cancelled  the  will  of  1761,  but  he  did  it  f6 

kifurely»  that  he  put  it  up  together  with  the  will  0^1759;  and 

the  reafon,  as  it  appears,  for  his  doing  fo,  was,  becaufe  he  meant 

to  make  another  will.     It  feems  however  upon  fearch  that  the 

<tfher  part  of  the  will  of  1759  had  come  from  Mrs.  Wejlons^  and 

%iras  found  amongft  the  tedator's  papers.  How  did  it  come  there  ? 

"With  what  view  ?     Upon  what  mcflagc  ?     Under  what  cir- 

cumftances  ?     Whether  the  teftator  fent  for  it,  or  not,  we  are 

all  in  the  dark.      The  jury  it  is  true  have  not  found  that  it  was 

put  there  after  his  death,  but  they  have  not  found  how  it  came 

there,  nor  was  any  thing  fuggefted  about  it  at  the  trial.     It 

^  being  therefore  in  the  pofleflion  of  the  teflator,  nobody  knows 

how  or  why,  there  is  no  colour  for  its  being  fet  up  after  the 

former  part  was  cancelled.     It  is  a  very  (Irong,  and  a  very  plain 

cafe. 

WhcrtAere      j^^n  Juftice.     If  the  duplicate  of  the  will  of   1759' had 

cateswfa     ftiH  remained   in  the  hands  of  the  perfon  to  whofe  cuftody 

ln*thc*cuf-    *^  ^**  originally  entrufted,  yet  the  cancelling  that  part  which 

tody  of  the  the  tedator  had  in  his  own  poflcffiou  would  have  been  a  fufficicnt 

o*thcrnot;*  Cancelling  of  fuch  duplicate. 

and  the  tef- 

Uior  cancels  that  which  is  in  Us  cudody,  it  is  an  effcAual  cancelling  of  both. 

Mr.  Juftice  Wiites^  and  Mr.  Juftice  AJbhurJi  concurred.    Per 
Cur.     Let  the  poftea  be  delivered  to  the  plaintiff. 


Tu^tf^  *        Hart  verjus  Aldridce, 

TrefMfs      TpHIS  came  before  the  court  on  a  cafe  rcfcnrcd  upon  the 
on  tne  cafe    *    following  queftion ;  Whether  under  the  circumftances  of 
rtwiifr tor    this  cafe  the  plaintiff  was  entitled  to  recover  I — It  was  an  ac- 
reducing  his  ^Jq^  of  trefpafs  on  the  cafe  for  enticing  away  feveral  of  the  plain- 
jutrH^wmn.  ^jy  ^y^^^^^j.  i^j^q  uf^d  ^q  work  for  him  in  the  capacity  of  jour- 
neymen ihocmakers.    The  jury  found  that  Martin  and  Ctayttn 
were  employed  as  journeytnen  (hoemakers  by  the  plaintiff,  but 
for-iio  determinate  time  but  only  by  the  piece,  aind  had  at  the 
fime  of  the  trefpafs  laid  each  of  them  a  pair  of  ftioes  unfinifh* 
ed ;  that  the  defendant  purfuaded  them  to  enter  into  his  ferviee 
ind  to  leave  tfaefe  ftoes  unfiniihcd^  Which  they  necordinglj  <lid» 

Mr. 
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Mr.  D^Tfl/,  for  the  plaintiff;  ftated  it  to  be  a  queftion  of  com^     1774. 
men  law,  and  that  the  only  ppint  for  the  opinion  of  the  court 


wasj  *<  Whether  a  journeyman  wa3  fuch  a  fcrvant  as  the  law  takes      W/m 

«  notice  of?*'   In  fupport  of  which  propofiiion  he  infilled  that  A'«^*''>««: 

a  journeyman  is  as  much  a  fenrant  as  any  other  perfon  who  works 

for  hire  or  wages ;  chat  neither  in  realbn  oor  at  common  law  if 

there  any  diftindion  between  a  fenrant  in  one  capacity  or  an* 

other,  and  that  the  injury  of  fedu£lion  is  in. all  cafes  the  fame» 

though  the  recompence  in  damages  may  be  diflerent.    To  ihev 

that  an.  action  lay  at  common  law  for  taking  a  fenrant  out  of 

his  mailer's  feivice,  he  cited  Broke  Abr.  tit,  ABion  fur  b  cafrf 

^.38*  II  Hen.  4.  23.//.  46.    In  Fitxberberty  i68*  D.  it  is  laid 

down,  that  <<  if  a  man  take  an  infant  or  other  out  of  another*! 

<<  fenrice,  he  (hall  bef  puniflied,  although  the  infant  or  other  werf 

<*  not  retained."  In  Brooh,  tit.  Lab.  ^.  21.  a  diflin£lion  is  takcii 

between  the  taking  a  fervant  out  of  his  mailer's  fervice,  and  the 

procuring  him  to  depart  or  retaining  him  after  a  voluntary  ict 

panurc,  being  apprifed  of  his  firft  retainer :    In  the  two  laft      '    , 

of  which  cafes,  an  adion  on  the  cafe  is  the  proper  remedy  i  ki 

the  former,  trtfpals,  at  common  law.     But  he  infifted  tlut  in  no 

cafe  had  there  ever  been  a  diflinSion'taken  with  refpe£l  to  tlitf 

tinu  for  which  a  fervant  might  be  hired  ^  nor  indeed  before  the 

ilskt.  5  E/iz.  c,  4.  was  any  precife  time  neceflary  \  the  objc£l  of 

vhichftatule  was  very  different  from  the  quedion  before  the  court» 

He  preflcd  the  argument  ab  inconvenienti^  dating  that  it  would  be 

of  great  detriment  to  the  rown,  where  the  whole  trade  was  in  a 

great  meafure  carried  on  by  this  fort  of  fervant.^That  the  ver* 

(ii£l  had  found  the  defendant  to  be  apprifed  of  the  retainer  of 

the  fcrvants,  it  being  in  proof  that  he  had  dcfired  them  to  leave 

their  work  then  in  hand  unfinithed. 

Mr.  Willes  contra.  The  fingle  queftion  is,  "Whether  the  en- 
ticing away  a  journeyman  (hoemaker,  who  is  hired  to  make  a  fin- 
gle pair  of  ihoes,  is  fuch  %\\  injury  to  his  maiter  as  that  an  a£lioa 
will  lie  for  it?  Now  the  jury  have  found  that  there  was  no 
hiring  for  any  determinate  time,  but  only  by  the  piece  :  If  fa^ 
they  could  not  be  the  plaintiff's  fervants  \  for  the  term  <  journey- 
man' does  not  import  that  they  belong  to  any  particular  maft^r. 

Lord  Mansfield  interrupted  him.     The  ,que(lion  is.  Whether 
Ciytng  that  fuch  a  one  is  a  man's  journeyman,  is  as  much  ^ 
to  fay^  that  he  is  fuch  a  man's  fervant ;  that  is^  whether  the 
jury  by  finding  him  to  he  the  plaintiff'*s  jpurnieyman  .dp  Q9|t    . 
IX  vi  termini  find  him  to  be  his  r^*  vant  I  ^  joumejfman  is  a  fisp- 

E4  vant 
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1774      Tant  by  the  day;  and' it  malccs  no  difference  whether  the  work  11 

•— ^ •  done  by  the  day  or  by  the  piece.     He  was  certainly  retained  to 

wyttj      finifli  the  work  he  had  undertakcnj  and  the  idcfcndant  knoviugly 
Aldkxpci.  enticed  him  to  leave  it  unfinifhed. 

What  is  the  gift  of  the  adion  ?  That  the  defendant  has  en- 
ticed a  man  away  who  ftood  in  the  relation  of  fervant  to  the 
plaintiff}  and  by  whom  he  was  to  be  benefited.  I  think  the 
point  turns  upon  the  jury  finding  that  the  perfons  enticed  away 
were  employed  by  the  plaintiff  as  tis  journeymen.  It  might 
perhaps  have  been  different  if  the  men  had  taktn  work  for  every 
body,  and  after  the  plaintiff  had  employed  them  the  defendant 
had  applied  to  them,  and  they  had  given  the  preference  to  him 
in  point  of  time.  For  if  a  man  lived  in  his  own  houfe  and 
took  in  work  for  different  people,  it  would  be  a  ftrong  ground 
to  fay  that  he  was  not  the  journeyman  of  any  particular  mafter : 
But  the  gift  of  the  prefent  a£lion  is^  that  they  were  attached  to 
this  particular  mafter. 

jffi$n  Juftice.  It  is,  clear  that  a  mafter  may  maintain  ay  ac- 
tion againft  any  one  for  taking  and  enticing  away  his  fervant 
upon  the  ground  of  the  intereft  which  he  has  in  hfs  fcrviqe  and 
labour.  And  even  fuppofing,  as  my  Lord  has  Rated,  that  the 
fervant  did  live  in  his  own  houfe,  if  he  were  employed  to  finifli 
a  certain  number  of  (hoes  for  a  particular  perfon  by  a  fixed 
time,  and  a  third  perfon  enticed  him  away,  I  think  an  ac* 
tion  would  lie.  If  not,  it  might  be  of  very  bad  confequence 
in  trade.  He  is  a  fervant  quoad  hoc^  and  though  the  fcducer 
,  and  enticer  is  much  the  worfe,  yet  the  law  inflifts  'a  penalty 

upon  workmen  leaving  their  work  undone. 

Mr.  Juftice  Willes  and  Mr.  Juftice  Ajljhurfl  concurred.     Per 
Cur.    Let  the  poftea  be  delivered  to  the  plaintiff. 


^^l^  HoivLET  and  another  vcrjus  Strickland. 

lanT^nU-  X^^  ^^'  *^  *^*^"  ^^  Covenant.  The  defendant  pleaded 
qnidUtcd  that  he  had  fuftaincd  greater  damages  by  reafon  of  the 

rifiHJ*^'  breaches  committed  on  the  part  of  the  plaintiff,  than  the  value  of 
the  breach  the  damages  fuftaincd  by  the  plaintiff  on  account  of  the  breaches 
vl^^Il^to"  alleged  in  the  declaration  :  all  the  breaches  affigncd  in  the  pica 
be^rfonn.  were  for  non-delivery  of  allum  in  due  time.  The  plaintiff  dc- 
Ijiaiiwiifp     murred,  and  for  fpccial  caufc  affigncd,  that  It  was  pot  compc- 

^S?d*by  ^^^  ^^  *^  defendant  to  plead  tbefc  damages  by  way  of  fct-off. 
w^yoffei.  My^ 


EASTER   TERM  14  Geohcb  m.   S.R. 

Mr.  Xlbamhre  for  the  plaintiffl  The  covenant  is  not  for  money^ 
therefore  the  damages  cannot  be  fet  ofi^  either  hjflaU  2  G.  2. 
r.  22.  or  8  G.  2.  r.  24.  For  they  are  not  debts,  nor  recorer- 
Bble  as  fuch.  A  tender  is  only  pleadable  to  an  a£Hon  of  coii» 
tra<9  for  money. 

In  no  part  of  the  plea  is  it  alleged,  that  thcfe  are  mutual 
debts.  But  farther  in  this  cafe^  the  damages  to  be  recovered 
upon  the  covenant,  are  totally  uncertain ;  the  meafure  of  them 
depending  upon  the  difcretlon  of  the  jury.  It  is  impoflible  there* 
fore  for  the  parties  to  affix  any  precife  balance ;  and  confequendy 
the  zSl  of  parliament  cannot  extend  to  them.  If  the  con- 
ilni&ion  which  is  contended  for  on  the  other  fide,  is  to  prevail, 
damages  upon  a  breach  of  marriage  contrad,  might  be  infifted 
upon  as  debts:  and  the  fame  reafoning  might  extend  to  the 
fetting  oiF  damages  in  an  a£iion  of  trover. 

Mn  Serjeant  Waller  for  the  defendant.  By  flat.  2  G.  2.  ^.  22, 
a  defendant  is  at  liberty  to  fet  oiF  any  demand  that  he  may  have 
againft  the  plaintiff ;  or  to  plead  it  in  bar  as  the  nature  of  the 
cafe  may  require,  and  by  (laL  8  G.  2.  c.  24.  this  power  is  ex* 
tended  to  debts  of  a  different  nature. 

The  prefent  a£lion  is  an  a£lion  for  damages,  and  the  fet-off  it 
of  the  fame  nature  as  the  demand  ;  viz.  unliquidated  damages: 
the  verdidl  therefore  will  decide  the  balance.  The  uncertainty 
of  the  damages  cannot  be  a  foundation  for  the  di(lin£iion  infifted 
on:  for  the  words  of  the  ftatute  are  general,  «  mutual  debts:"  and 
in  almoit  all  the  cafes  where  a  fet-ofF  is  allowed,  the  balance  is 
uncertain.  In  an  action  upon  a  quantum  meruit^  the  very  ex« 
predion  (hews,  that  the  damages  are  unliquidated  :  fo  in  an  a£lioa 
for  work  or  labour  done,  or  for  goods  fold  and  delivered,  the  ' 
damages  are  unliquidated.  No  inconvenience  can  arife  in  the* 
prefent  cafe,  becaufe  thefe  damages  arife  upon  the  fame  inllru* 
ment,  and  make  but  one  tranfaAidn :  the  jury  therefore  can 
decide  with  equal  eafe  upon  both. 

Lord  Mansfield.  I  take  this  plea  to  be  merely  for  the  purpofe 
of  delay.  The  ad  of  parliament,  and  the  reafon  of  the  things 
relate  to  mutual  debts  only.  Thefe  damages  are  no  debts.  An 
indebitatus  ajfumffit  could  not  be  brought  for  thetn. 

Mr.  Jullice  Ajbhurfi.  Debts  to  be  fet  off  mull  be  fuch  as  an 
pideUtatus  ajfumffit  will  lie  for.' 

Mr.  Juftice  J^m.  Clearly  an  unliquidated  demand  or  un- 
certain  damages  cannot  be  fet  off.   Mr.  Juftice  ^//«/ concurred. 

Judgifient  for  the  plaintiff. 


Vi 
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rbur/dfy,  Rex  ver/us  Sir  John  Carter. 

*  Iftfontia-      J  tPON  a  rule  to   flicw  raufc  why  an  informatioiii   in  the 
native  of  a  nature  of  a  quo  warranto,  ihould  not  be  directed  to  the 

rgrtnted"'  ^^^^^^^^^U  to  flicw  by  what  authority  he  claimed  to  be  a  burgcis 
where  the  of  the  borough  of  Portfmouthy  the  ground  of  the  application 
^ds  upon  ^^^»  (^^^  ^^  ^^  ^^^^  o^  l^is  being  defied  a  buvgefs  he  was  an 
s*j^"^*"  ®'  i^«/  of  the  age  of  nine  years  only ;  and  therefore  incapable  of 
/azp,inor-  fcrving  the  office :  and  the  cafe  of  Rex  vcrfus' fFiiUf  cafes  timp. 
b^iM&Mily  ^^^^  Mardwicke  8.  was  ched.  But  here  it  appeared  that  the 
determined,  defendant  was  not  fworn  in  nor  ever  zQitd  till  after  be  was 

tion  in  this   ^  ^^^*  ' 

^ttheVln  ^P®"  (hewing  caufc,  the  counfcl  againft  the  rule  went  very 
irfant  of  much  at  large  intc*  the  dofirine  of  an  infant's  capacity  to  take. 
Sd  V"Ci-  ^^^  ^^  ^^^  ^^^^^  ^^'^  clearly  of  opinion  that  they  ought  not  to 
paWe  of  decide  fo  material  a  queftion  in  this  fummary  mode,  I  (hall  poft« 
ted  a  bur-  po^^c  dating  the  arguments  on  this  head,  till  the  decifion  of  this 
V^^*'  queftion  upon  demurrer,  MkL  15  Geo*  3,  M/ra^  220-  when  they 

were  repeated. 

Secondly^  they  prefled  the  ground  of  long  acquiefcence  $  ftating 
that  the  defendant  was  defied  a  burgefs  in  1751,  fworn  a  bur- 
gefs  in  1763;  an  alderman  in  September  1763:  afterwards 
defied  mayor,  and  no  objefiioa.  made,  till  the  prefenl  time^ 
when  the  attempt  is  to  disfranchife  tim,  and  fixty  other  per- 
fons  claiming  under  his  defiion.  As  to  eleven  of  them  it  was 
contended  there  could  be  no  queftion  ;  bccaufe  the  mayor,  and 
all  the  aldermen  who  were  within  fummons  were  pvefcnt^ 
and  all  concurred  in  their  defiion.  Amongft  them  was  Mr. 
Barlow  the  late  mayor.  If  therefore  the  mayor  chofen  under 
Carter  was  not  legal  mayor,  Barlow,  agreeable  to  the  terms  of 
the  charter,  mud  be  confidcred  as  legal  mayor;  becaufe  the 
charter  direfis  that  the  mayor  muft  hold  over  until  another  be 
duly  chofen. 

Lord  idansfield  ilopped  the  counfel  on  the  other  fide,  as  being 
unneceflary  to  fay  any  thing. — The  only  queftion  now  before 
the  court  is,  whether  the  rule  (hall  he  made  abfolute,  that  is^ 
M^hether  the  caufe  (hall  go  to  trial. 

The  only  point  which  ft  ruck  me  as  material  to  be  confideFed^ 
was  the  fvcond  ground  of  objefiion  to  the  rule  \  namely,  the 
circumfl^aces  under  which  this  application  is  made  1  from  wbicli 


EASTE&  TERM  14  Caoagb  in.   J7.  R.  n 

it  appears,  that  if  theadmiflion  and  election  had  been  at  the     1774. 
faipe  timcj  the  defendant  woujd  have  been  in  pofleffion  above 


Rix 
twenty  years.     But  it  is  faid,  though    a  title  accrues  within      ^grfia 

twenty  years,  the  court,  under  ctrcumftances,  will  not  interpofe   CA«T»m. 

to  difturb  the  peace  of  the  corporation.    In  cafes  where  there 

has  been  a  long  acquiefcence,  and  where  the  objection,  if  it  pte- 

vailedy  might  go  to  diflblve  the  corporation,  the  court  might 

be  fo  difinclincd.     But  here  there  is  no  acquiefcence  for  any 

confiderable  period  of  time ;  and  it  is  admitted  •n  all  han<h 

that  it  will  not  endanger  the  diflblution  of  the  corporation. 

The  objedion  then  turns  fingly  upon  a  point  of  doubtful  law^ 
whether  an  infant  is  capable  of  being  cleded  a  burgcfs.  This 
may  be  a  very  confiderable  queftton,  and  a  great  deal  may  be  faid  ia 
&T011T  of  their  being  defied.  An  infant  is  capable  of  pnrchafesand 
privileges  that  arc  for  his  benefit,  and  amongft  other  privileges 
that  of  a  grant.  Suppofe  the  king  in  the  firft  charter  had  no- 
minated an  infant  one  of  the  burgeflcs :  Upon  a  qneftion  whe- 
ther the  nomination  was  void,  it  would  depend  upon  ctrcum- 
ftances ;  and  might  turn  upon  the  nature  of  the  zSts  requiCte 
to  be  donr^y  the  burgeflcs.  It  may  be  a  queftion  which  in  its 
confequences  may  more  or  Icfs  afFt£l  the  right  of  all  the  eor- 
porations  in  the  kingdom.  Therefore  all  thefe  grounds  operate 
coaclufiveiy  to  make  the  rule  abfoiute.  The  reafons  urged 
againft  it  are,  that  there  is  no  precedent  which  fupports  the 
application.  But  two  cafes  have  been  cited,  in  which  the  reafon 
Lord  Hardwidu  afligns  for  fending  the  very  queftion  now  under 
litigation  to  be  tried,  was,  that  it  had  never  been  fettled.  It 
does  act  appear  that  thofe  cafes  ever  were  finally  decided.  Th^re«  ' 
fore  the  court  in  this  cafe  adopt  the  reafon  whidh  weighed 
with  Lord  HarJmcke^  and  make  the  rule  abfolute,  that* the 
queftion  may  receive  a  full  and  final  determination.  As  to  the 
cle£lionx)f  the  eleven  being  good,  upon  the  ground  that  if  Carter 
was  not  mayor.  Barlow  was;  where  a  man  has  no  idea  that 
he  is  ailing  in  a  particular  capacity,  it  is  the  fame  thing  as  if 
he^iras  abfent :  no  authority  has  been  cited  to  ihew  that  fuchan 
deAion  would  be  good ;  and  we  cannot  in  this  fummary  way 
determine  that  it  is.  Therefore  it  is  aooft  dear  that  all  the  rulet 
mufi  be  made  abfolute. 

Tbe  three  other  Judges  concurred. 
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Sattrda^  Rex  ver/us  Abraham  Hall, 


Tfief^f  to  'T^HE  defendant  upon  a  motion  to  difcbargeiiiE 
SffSdere^  *^*"8  brought  up  by  hahtai  corpus^  and  i 


bim  oat  of  prifon^ 
the  warrant   of 
under  ftat.   commitment  returned,  it  recited,  that,  "  Whereas  ^he  defendant 
jK^.i'.imift  ^  ^^>  upon  the  complaint  of  JS^Wisr J  i!/^Afj^y  boatwright,  and 
w  S^^'hT**  **  'Upon  the  oath  of,  ^c.  convifted  before  me  John  Drage  Efq  ; 
convidion,  ^  ooe  of  his  majefty's  juftices  of  the  peace,  lie.  in  purfuance  of 
•r  it  U  bad.  <i  j^^  j^^  ^f  parliament  paffed  in  the  fixth  year  of  the  reign  of 
^  his  prefent  majefty,  for  cutting  down  and  carrying  away  one 
^  .aih  timber-tree,  that  was  growing  in  a  drove- way  belonging 
*'  to  an  enclofed  ground,  called  a  dolver,  at  Burnvell  aforefaid, 
^<  In  the  county  aforefaid,  the  property  of  Matthew  Deace  of 
'^  Burwell  aforefaid,  gent,   without  the   confent  of  the  faid 
^<  Matthew  Deace  the  owner  thereof.      And  this  being  for  the 
^  firft  •fFence,  the  faid  Abraham  Hall  was  ordered  by  me,  the 
"  faid  jttftice,  to  forfeit  and  pay  down  the  fum  of  fifteen  pounds^ 
^*  together  with  the  charges  previous  to  and  attending  fuch  con« 
<<  vi£lion :  which  he  refufed  to  pay.  Thefe  are,  therefore,  in  his 
^''majefty's  name,  to  require^you  the  faid  conftable,  to  convey 
*'  and  deliver  into  the  cuftody  of  the  faid  keeper  of  the  faid  com* 
^  snon  goal,  the  body  of  the  faid  Abraham  Hall:  and  you,  the 
<*  faid  keeper,  are  hereby  required  to  receive  the  faid  Abraham 
*<  Hall  into  your  cuftody  in  the  faid  goal,  and  him  there  fafely 
*<  to  keep  during. tho  time  of  nine  months,  or  until  the  faid  for* 
<<  fciture  or  fum  of  fifteen  pounds,  together  with  the  charges 
'*<  previous  to  and  attending  the  faid  conviAion,  ihall  be  paid* 
^  And  hereof  fail  not." 

Given  under  my  hand  and  feal,  (2fr.  John  Drage,  And  this 
ik  the  caufe  of  taking  and  detaining  the  faid  Abraham  Hatt^ 

Mr.  Bearcroft  objected  to  this  commitment  as  illegal.  For 
though  the  ftatute  is  in  the  alternative  <<  that  upon  non-payment 
<<  of  the  penalty  and  cofts,  the  offender  fliall  be  committed  to 
*<  gaol  for  any  time  not  exceeding  twelve  months,  nor  lefs  than 
M  fix,  9r  until  the  penalty  and  charges  (hall  be  paid,  yet  this 
<<  conviAion  docs  not  afcertain  any  fum  for  cods  or  charges  : 
^  the  time  of  imprifooment  therefore  ta  unccrtaini  which  is 
••  fatal.**^ 
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Lord  Mamfeid.    This  convi&ion  cannot  be  fupported.   The     2774. 
princip^  jiidgmeiit  is   a  penalty  in  a  certain  fum  of  moneff  ■■ 

and  imprifonment  is  a  coercion  of  the  payment :  but  while  the 
fum  remains  uncertain  th^  defendant  cannot  be  releafed*  There* 
fere,  let  the  convi£lion  be  quaflied,  and  the  defendant  dif« 
charged.    The  three  other  judges  concurred. 


LovAT  vtrfiu  Parsons  and  othersj  alTignees  of  Allen.   Sttntdg^^ 

TN  Trover  for  a  calk  of  indigo,  upon  a  rule  to  (hew  caufe 
why  a  new  trial  (hould  not  be  granted ;  the  fads,  as  they 
appeared  upon  the  report  of  Mr.  Juftice  AJbhurfi^  were  as  fol- 
low^: 

Tliat  one  Alten^  previous  to  his  becoming  infolvent,  had  ordered 
a  fmall  calk  of  indigo  of  the  plaintiff ;  who,  in  confequence  of 
fuch  order,  fent  him  a  calk  containing  about  2  not.  by  the  wag* 
gon.  AlUn^  upon  receiving  notice  from  the  plaintiff  of  the  in« 
digo  being  upon  the  road,  fent  a  letter,  complaining  that  the 
quantity  was  more  than  he  could  take.  The  anfwer  to  which 
was,  that  his  order  had  been  complied  with,  and  that  the  plain* 
tiff  never  fent  lefs,  and  would  expe£t  to  be  paid  for  it  within 
four  months.  Allen  ftill  objefled  to  the  quantity  of  the  indigo, 
and  aKo  to  the  time  of  credit  \  but  in  a  fubfequent  lettfer  aill 
objedions  were  removed,  by  the  offer  of  one  imith  to  take  all 
the  indigo  of  the  plaintiff  at  a  certain  price,  to  which  the  jplain* 
tiff  confcDtod.  Subfequent  to  this,  and  after  the  arrival  of  the 
indigo  in  the  waggon,  Allen  made  an  alTignment  of  all  his  efiefts 
for  the  benefit  of  his  creditors,  but  refufed  to  aflign  the  indigo, 
faying  it  would  injure  the  plaintiff.  The  queftion  was,  *<  Wfae* 
^'  ther  under  thefe  circumftances  the  indigo  was  the  property 
**  of  MUn  or  of  the  plaintiff?*'  The  jury  found  a  verdi^  for 
the  plaintiff,  damages  1 1 1  /. 

Serjeant  Davj^  in  fapport  of  the  rule,  infilled,  that  the  indigo 

having  been  fent  to  Allen^  in  purfuanCe  of  his  order  for  that  pur- 

po(e,  was  become  his  zSkvaX  property;  and  therefore,  upon 

his  infolvency,  ought,  as  well  as  his  other  effe£ls,  to  be  equally 

divided  amongft  his  creditors.  .  For,  though  a  feller  who  hus 

delivered  goods  to  a  carrier  by  order  of  the  vendee,  may  in  cafe 

•  of  an  infolvency  Hop  them  in  trartfiUi,  yet'  if  they  are  delivered 

to  the  vendee,  as  in  point  of  hdt  this  indigo  was,  the  property 

u  tSs&uzUj  altered.    If  Allen  had  not  become  infolvent,  he 

•     7  would 
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^774^    would  have  been  liable  to  the  plaintiflT  in  an  aAion  for  good^ 
(old  and  delivered*     If  fo,  he  is  a  debtor  for  them ;  and  thim 


^^^      being  an  affignment  for  the  benefit  of  all  his  creditorsi  he  would 
PAiiovf.   have  no  right  to  give  a  preference  to  the  perfon  felling  the  in^ 
digo ;  confequently  the  vendor  cannot  claim  fuch  preference* 

Lord  Mansfield  inquired,  whether  the  indigo,  after  arrival^ 
remained  in  the  hands  of  the  carrier  till  the  difpute  between 
the  plaintiflF  and  Mien  was  fettled  i  Upon  its  being  anfwered  in 
the  affirmative,  and  that  the  afljgnees,  the  <lay  after  the  affign- 
ment, had  ptevailed  on  the  carrier  to  deliver  the  goods  to  them  i 
Lord  Mansfield  faid,  I  think  it  was  a  great  indulgence  in  the 
judge  to  give  you  leave  to  move  for  a  new  trial'  without  cofts. 
This  is  a  difpute  about  a  parcel  of  indigo  j  and  Alltn^  the 
perfon  to  whom  it  was  originally  fent,  refufes  to  take  it,  becaufe 
the  quantity  is  too  great :  he  next  obje£l8  to  the  fliortnefs  of  the 
(Credit  given;  and  finds  fault  both  with  the  quality  and  the  price. 
But  at  laft  he  fends  word  to  the  vendor,  that  he  has  met  with  9 
perfon  who  will  purchafe  the  indigo  of  the  plaintiff  in  his 
ftead,  at  a  certain  price ;  to  which  price  the  vendor  in/anfwer 
agrees.  Subfequent  to  this,  the  defendants  apply  to  Allen  for 
an  affignment  of  his  effeds  for  the  benefit  of  all  his  creditors  \ 
.  and  being  apprifed  of  the  difpute  relative  to  the  indrgo,  requeft 
him  to  affign  that  amongft  his  other  effefls.  This  Allen  pofi-» 
tively  refufes  to  do,  fayiag,  he  would  fooner  rob  on  the  high* 
way>  for  that  he  had  nevet  accepted  it.  After  this  declarationj^ 
the  affignees,  with  full  notice  that  it  was  not  AlMh  property^ 
bribe  the  carrier  to  deliver  the  indigo  to  them,  and  now  infift 
they  are  entitled  to  it,  as  claiming  under  AlUn^  though  he  haa 
renounced  all  claim  or  right  to  .it  whatfoever.  I  really  never  faw 
d'  cafe  fo  void  of  pretence  or  law ;  and  am  extremely  forry 
that  leave  was  given  to  make  the  motion  without  coAs^-^ThQ 
three  9ther  judges  concurred.— >Rule  difcharged. 


Coftom  iU  iN  Replevin,  the  defendant  avowed  the  taking  under  an  an* 

fct  forth,  *  cient  cuftom,  that  time  out  of  mind,  the  Lord  of  the  manor, 

ftating'the  upon  the  death  and  alienation  of  every  tenant,  was  entitled  to  the 

particular  fccond  bcft  beaft }  if  but  one,  then  to  that  one  beaft  j  and  if  no 

to  it«  bcaft^  then  to  a  compenlation  in  lieu  thereof. 

Upon 
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Upon  the  evidence,  the  cuftom  appeared,  by  a  decree  rfAe    17741 
Duchy  of  LancaftiTf  to  be,  that  time  out  of  mind  the  Lord  of  ■ 
the  manor,  upon  the  death  of  erer y  tenant  dying  feized,  and  up-  ®^-L'" 
on  the  alienation  of  all  and  every  parcel  of  the  faid  lands,  bfc.   Blai»»« 
bad  been  ufed  to  have,  and  of  riglic  ought  to  have,  the  fecond 
beft  beaft,  only  one  and  no  more  ( if  but  one  beaft,  then  that  one  1 
if  no  beaft,  then  (bmnch  money  a$  the  chief  rent  amounted  to  i 
with  an  excepiitn  of  mefne  fcignoritfs,  burgage  tennrea,  and  alieii^i 
ationt  to  the  ufe  of  the  alienees  and  their  heirs.    Verdifl  for  t^e 


FOAO. 


Upon  a  rule  to  (hew  caufe,  why  a  new  trial  {honM  not  be 
granted,  it  was  objected,  that  the  cuftom,  as  fet  forth  in  the 
conufance,  was  different  from  the  cuftom  proved ;  no  exception 
being  ftated :  and  if  there  had,  it  might  have  appeared  tlfttt  this 
was  a  cafe  within  it. 

Lord  Mansfitld.  I  am  fatisfied  diat,  in  point  of  form,  the 
cuftom  is  not  fet  out  as  proved  \  for  there  is  nothing  in  the  plea, 
irfiich  goea  to  fliew  that  burgage  tenutes  and  mefne  feigoorieg 
are  excluded,  therefore  the  objeftion  muft  prevail.  But  tbeic 
is  nothing  open  the  merits. 

Per  Cyr»  Let  there  be  a  new  trial,  with  liberty  to  the  die* 
lendant  to  move  to  amend  his  plea. 


Blatch  ver/us  Archer.  smm  ^. 

T IPON  fliewlng  caufe,  why  a  new  trial  fliould  not  be  granted,  j^  ^^  ^ 

m  this  cafe,  Mr.  Juftice  Wilhi  read  his  report  as  follows :  «"  i^^ 
— — «'  This  was  an  adion   of  debt   againft   the    (heriff  of  Jfi^/,tiM 
««  Efftic^  for  an  efcape  of  one  Moody.    The  declaration  ftated  a  j^^*^ 
«  judgment  of  this  court  in  debt,  an  arreft,  and  a  fbbfequent  ep  imwami 
«  efcape.     At  the  trial,  a  queft^n  arofe,  whether  tlie  arreft  was  2|^.*^ 
**  legal  ?     It  was  objefted,  Firft,  that  there  was  no  proof  of  a  iuAcirat 
"  CO.  fa.  being  Jflivered  to  the  ftieriff.     But  I  held,  the  retwra  fu  ^^  /^ 
•'  of  nwf  ^  inventus  indorfed  upon  the  writ  fufficient  in  this  *****!?^** 
*'  a£^ion.    Secondly,  That  the  arreft,  if  any,  was  by  the  foit  of 
^  the  bailiff,  and  not  by  the  bailiff  fahnfelf,  who  was  at  the 
^  diftance  of  thirty  rods,  and  not  inj/gbt,  therefore  n*  legmi  ar* 
<<  reft.    But  I  left  it  to  the  jury  to  fay,  wfaedier  old  Fe9tio% 
^  the  officer,  waa  not  quodam  modo  prefent  at  the  time  of  ftvt  «(r* 
^  reft;  the  jury  found  that  he  wasj  and  gave  m  verdi^  forthe 
^  plalotiff.'*— Upon  the  motion  and  now,  a  tlnrd  ground  •fob' 
jc^lioa  wai  laadci  namely,  tiiat  no  ttmrrant  waa  ptoduced? 

but 
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1774.    bu^  ^*  Jttftice  jyi//ei  fatd,  he  did  not  recoiled thatobje£bioii 

— —  being  mentioned  at  the  trial.. 

w>  "       Serjeant  Kempf  and  Mr.  Lucof  (hewed  caufe.    Firft,  The 

AtoHKft.  ^cftion,  whether  old  Fentm  the  officer  wa9  or  was  not  prefent 

at  the  time  of  the  arreft)  was  a  iz(k  proper  to  be  left  to  the  jurjr* 

For  it  is  nowhere  laid  down  that  the  a£kual  taking  mud  be  by 

the  bailiff  himfeif;  it  is  fufficient  if  it  b^  by  the  affiftant,  and  the 

bailiff  be  near  at  hand.     In  6  Mod.  an.  which  is  the  only  cafe 

fipon  the  fubjeftf  there  was  no  determination.    Secondly,  It  is 

notneceffary  in  an  a£lion  againft  the  iheriff  to  prove  that  the 

ca.  fm.  MTas  delivejred  to  him. 

Mr.  Morgan  fald,  his  objection  was  that  the  warrant  was  not 
produced. 

Anfwer,  The  warrant  is  In  the  hunds  of  the  officer,  and  there* 
fore  it  is  not  in  the  power  of  the  plaintiff  to  produce  it :'  nor  is  it 
neceffary  in  this  a£tion  where  the  (heriff  is  charged  civilly 
Otherwife,  in  an  a£lion  of  falfe  imprifonment ;  for  there  a  clear 
wd  regular  authority  mud  be  (hewn  in  every  particular,  or  he 
is  not  chargeable  f  but  here  his  own  irregularity  ought  not 
to  be  an  ezcufe  for  his  negled.  Befides,  the  (heriff's  agent,  one 
nomlinfin^  who  was  called  and  could  have  proved  it,  immedi- 
'  ately,  upon  hearing  his  name,  ran  out  of  court  to  avoid  his  being 
examined. 

Mr.  Wallace^  Mr.  Cox^  and  Mr.  Morgan  in  fupport  of  the 
rule. 

The  fad  to  be  proved  in  this  cafe  is,  that  the  party  was 
legally  arrcftcd :  To  eftablifti  which  it  muft  be  (hewn,  either 
that  the  arreft  was  by  the  (heriff  himfelf,  or  by  virtue  of  a 
warrant  in  the  hands  of  an  officer,  duly  (igned  and  fealed  by  the 
Iheriff :  for,  an  arreft  under  a  verbal  authority  would  be  illegal  \ 
and  the  party  arrefted  would  be  entitled  to  his  difcharge.  It  would 
be  ftrange  in  fuch  cafe  to  charge  the  (heriff  as  for  an  efcape  under 
a  legal  arreft.  It  was  neceffary  therefore  to  (hew  that  Feuton 
the  officer  had  an  authority ;  with  regard  to  which  there  is  no 
evidence ;  for  the  writ  and  the  return  only  (hew  that  the  (he- 
riff had  a  writ :  and  it  was  in  their  power  to  have  proved  it ; 
for  they  might  have  fubpoenaed  Fenion^  and  given  him  notice  \o 
produce  the  warrant.  But  fecondly,  fuppofe  the  warrant  had 
been  proved,  this  is  no  legal  arreft.  For  the  warrant  was  given 
to  the  officer  \  and  the  arreft  was  by  his  fon,  at  the  diftance  of 
thirty  rods,  which  are  two  hundred  yards,  not  even  in  (ight  oJF 
the  fatherj  much  lefs  in  hisprcfence  which  is  neceffary. 

Mr* 
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Mr.  Morgan  objeded  ftrongly  that  the  warrant  *  was  demanded      1774. 
bjr  Moody  the  perfon  arrefted,  and  not  (hewn  j  therefore  the  arrcft    - 
was  had  \  and  cited  6  Co*  54.     The  countefs  of  RutlamPs  cafe.       ^^JJ^ 

Lord  AlamfieU.     This  is  rather  a  hard  adion ;  and  certainly^    A«ch»»; 
in  a  cafe  attended  with  'hardthipi  juricrs  have  a  leaning  as  far 
as  juitice  will  permit  them,  and  fo  has  the  court.     But  (llll  I 
am  not  fatisfied  to  fay,  that  the  ?erdid  in  this  cafe  is  wrong. 

Several  objections  have  been  made;   ift.  That  the  arreft  was  Anarrtil 
not  by  the  flieriff's  officer  himfelf,  for  that  the  father  was  the  ^^^^t^f^ 
oCcer,  and  the  fon  the  hand  that  arreftcd.  That  the  officer  muft  ?L"^**f  **" 
be  the  autbority  to  arreft,  is  certain  :  but  be  need'  not  be  the  hand  need  not  be 
that  arrefts,  nor  in  the  prefcnce  of.the  perfon  arrefied,'nor  aftually  J||^^^^^a, 
in  fight,  nor  is  any  eza£t  diftance  prefcribed.     As  to  the  bailiff  nor  in  the 
being  the  authority  in  this  cafe,  it  is  in  proof  that  old  Fenton  ^'/niuiily 
came  fo  In^aUjtone  to  arreft  Moody^  and  went  out  of  the  public  in  dgbt,  nor 
houfe  for  that  purpofe.    It  is  true  one  of  the  witneflcs  fpeaks  to  precife  dif- 
his  being  at  the  diftance  of  thirty  rods  5  but  he  docs  not  fpcak  JJ?*^*^'^L 
at  the  time  of  the  arreft ;  nor  is  it  eafy.to  fpeak  with  cerftiinty,  arrcacd. 
as  to  diftance  at  a  particular  time.      But  it  is  faid,  that  young 
Fenton  the  fon,  who  could  have  cleared  up  the  doubt,  ought 
to  have  been  fubpcenaed  by  the  plaintiff.  It  is  certainly  a  maxim 
that  all  CTidence  is  to  be  weighed  according  to  the  proof  which   ^ 
it  was  in  the  power  of  one  fide  to  have  produced,  and  in  the 
power  of  the  other  to  have  contradi£led.     But  I  think  it  would 
have  been  very  improper  to  have  called  the  fon ;  for  in  fa£t  it  is  an 
a£lion  againft  his  father  the  bailiff,  though  nominally  againft  the 
flieriff.     Upon  the  whole  therefore  I  am  of  opinion,  that  the 
hBt  was  fairly  and  properly  left  to  the  jury ;  it  was  their  province 
to  judge,  whether  the  officer  was  on  that  hufmefs  \  and  if  he  was 
immediately  following  the  fon,  it  is  fufficient     It  would  have. 
been  a  diflerent  cafe  if  he  had  been  upon  ftme  other  errand, 
or  had  ftaid  at  home,  and  fent  a  third  perfon  to  make  the  arreft. 

As  to  the  other  objections,  it  is  clear,  that  old  Fenton  was 
the  officer  who  was  toaneft :  and  being  fo,  his  name,  according 
to  the  ufual  pra£lice,  is  indorfed  on  the  writ.  Lajlly^  the  re- 
tain of  non  eft  inventus  on  the  back  of  the  writ  is  fufficient 
cvUence  againft  the  ftieriff  of  the  delivery  of  the  ea^/a.  for  it  is 
an  adcnowledgment  of  it  under  his  own  hand.  Therefore  I  am 
of  opinion  there  is  not  fufficient  ground  for  granting  a  new  trial. 


•  The  evidence  wat»  thaf  young  Tmtw  faid  at  the  time  of  the  arreft,  that  he.  had 
iynnhofity  In  l^  pockety  and  that  it  was  at  the  fuit  of  Mr.  BUtih*  tbo  name  o£ 
Sid /mmv  wBi  iniDiied  vp«n  the  writ. 
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1774.        '^■^^'^  Jullicc.    It  13  not  neccffary  that  the  bailiff  fliould  be 
",1 aQually  in  fight,'  but  he  muft  be  fo  near,  as  to  be  near  at  hancf, 

't^Ar^"   "and  aEting  in  the  arrcft ;  and  the  jury  in  this  cafe  hare  foond 

Archxi.   that  he  was. 

With  rcfpeft  to  the  delivery  of  the  ca./a.  it  is  evident  it  mtift 
have  been  delivered  from  the  return  of  fwn  ejl  inventus  indorfed 
upon  the  back  of  it.    But  it  is  furtl>cr  objcfled,  that  there  (bould 

'  have  been  a  mandate  to  the  officer,  who  was  to  take  the  body. 

Here  Fenton  was  the  perfon  appointed ;  and  his  name  appears 
upon  the  back  of  the  writ,  which  it  feems  is  the  ufual  ceremon^f 
of  authorizing  the  bailiff  to  arreft.  But  a  material  fa£l  in  this 
part  of  the  cafe  is,  that  the  flieriff's  agent,  one  Thomlinfon^ 
whofe  bufhiefs  it  was  to  make  out  the  warrants,  art d  who  could 
have  proved  the  faft,  upon  being  caHed,  ran  out  of  court  to 
avoid  being  examined.  '  Therefore  I  am  of  opinion,  upon  all 
the  obje£tions,  that  the  rule  ought  to  be  difcharged. 

Aphurfi  Juftice.  I  am  of  the  fame  opinion.  The  jury  have 
found  that  the  officer  was  fo  near  as  to  be  afting  in  the  arreft  ; 
which  is  fufficient :  ihe  need  not  be  aftually  in  fight.  2dly.  It 
may  be  very  difficult  for  a  plaintiff  to  be  able  to  prove  the  ex- 
iftence  of  a  warranty  which  is  in  the  cuftody  of  the  officer,  and 
neceffary  to  be  fo,  as  his  own  juftification.  Therefore  very  flignt 
evidence  is  fufficient  to  (hew  that  there  was  a  warrant,  and 
here  the  bailiff's  name  is  indorfed  on  the  writ;  which  is  the 
ufual  method. 

Per  cur :  Let  the  rule  be  difcharged. 


ruefd^,  WhStbread  ver/us  Brooksbank* 

Miy  loth. 

The  price    TPHIS  was  an  aftionon  the  cafe,  for  money  had  and  received 
HL}^?'''^  by  the  defendant,  an  officer- of  the  excife,  to  tKe  ufe  of 

trie  fort  15  -  t    •       •  if         rrrt  •  r 

the  rule  of    the  plaintiff*    The  jury  found  a  fpecial  verdidi  in  fubftance  as 

^^Z^    follows: 
upon  the 

exportation  of  ftrong  beer,  and  not  the  average  pricfc  of  barley  ihroughout  the  kingdcm* 

«  That  the  plaintiff,  after  the  24th  of  January  1 76 1 ,  brewed  from 

.malted  corn,  and  duly  exported  from  the  port  of  London,  6229 

*  barrels  of  beer  as  merchandize  at  different  times  from,  the  6th 

-of  >«M 77*,  te-rhe-  r5th  of  September  vjn,  -when  bariey^was 

^        at  and  under  tlie  price  of  24/.  per  quarter  at  the  (aid  font  of 

Lomlotki  and  above  the  Cud  price  of  14  /.  per  quarter,  aecordiag 

to  the  average  price  of  corn  throughout  dte  kingdom  at  lan^  «8 

"  •  ^  pUbfifhcd 
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puUifhed  in  the  Gazette,  tceording  to  ftat  10  G^»  3.  c.  39.  for  re* 
gjflrini  tie  prices  of  corn  in  the  fcveral  counties  of  Great  Britain ; 
upon  which  6229  barrels  of  bser,  the  duties  were  charged  and 
paid:  and  the  faid  plaintiff  claimed  to  be  allowed,  by  theeom- 
miffidners  of  excife,  and  the  faid  Stamp  Brcoi/hank,  their  proper 
o^er  in  this  behalf,  the  bounty  of  one  (hilling  a  barrel,  amount- 
ing to  3 1  i/.  9  /.  9^.  by  virtue  of  the  ftat.  x  Geo.  3.  r.  7./  6.  which 
dtreds  fueh  bounty  to  be  allowed  on  beer  exported,  when  barlejr 
is  at  or  under  the  price  of  24  /.  per  quarter,  and  which  bounty, 
the  faid  commiffioners  and  the  faid  Stamp  Broak/hanfs  had  re- 
fufed  to  allow :  and  that  it  was  the  u/age  of  the  commiflioners 
of  ezcife  to  allow  fucb  bounty  on  beer  exported  from  the  port  of 
London  J  when  the  price  of  barley  was  24/.  per  quarter,  or 
under,  at  the  port  of  London!*    The  queftion  upon  this  fpecial 
verdidl  was  \  *<  Whether  the  bounty  was  to  be  reg^ulated  accord- 
ing to  the  average  price  of  barley  throughout  the  kingdom,  or 
according  to  the  price  at  the  port  of  London^  from  whence  the 
beer  was  exported  ?" 

Mr.  Davenport  for  the  plaintiff.    The  firft  a£l  of  parliament 

relative  to  the  fubje£t-matter  in  difpute  is  i  W.  and  M.  c.  I2« 

which  gaye^  a  bounty  on  the  exportation  of  corn.    The  z6t  on 

which  the  prefent  queftion  immediately  arifes,  is  i  Geo.  3.  c.  7. 

feB.  6.  which,  reciting  the  ftat.  x  W.  and  M.  c.  X2.  and  the 

bounty  there  given  on  com,  grants  a  bounty  on  the  exportation 

of  beer  made  from  malted  corn,  as  a  further  encouragement  to 

agriculture.      The  ftat.   X3  Geo.   3.   c.  43.  which  is  the  laft 

a£t  upon  the  fubjcdi,  repeals  all  the  former  bounties,  and  grants 

others  in  lieu  thereof,  to  be  paid  and  allonved  by  the  fame  rules 

and  regulations  as  the  former  bounties  were  paid  and  allowed, 

&V«    By  comparifon  of  all  thefe  ads,  it  appears,  that  the  rule 

•of  the  bounty  muft  be  taken  from  the  price  of  barley  at  the 

port  or  place  of  exportation.     For  though  the  ftat.  1  Geo.  3.  c.  7. 

is  filent  on  that  head,  yet  it  certainly  had  a  reference  to  the  ftat. 

•t  W.  and  M.  c.  12. 'and  it  is  found  by  the  fpecial  verdi£l,  that 

die  ufage  always  has  been  to  allow^  the  bounty  according  to 

vdie  price  at  the  port  of  London.    The  queftion  then  is,  whether 

the  regifier  zfk  ftat.   10  Geo.  3.   c.  39.  has  made  any  alter'- 

atioo,  or  varied  the  rule  in  any  refpe£t  ?  and  it  clearly  has 

i»ot,  for  it   fixes  no  bounty,    it  regu|ates  no    price,  it  b^ 

no  reference  at  ail  to  the  fubjed-matter.    Further  it  appears 

boKL  a.  comparifon  of  the  two  zGt^  that  the  regifter  %&  hjid 
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1774.    quite  a  different  objefi  in  view,  nan^ely,  to  enable  the  legSfr 

*_  lature  to  fix  feme  permanent  rule  and  price  for  the  general  ex* 

BR  IAD     porta tion  and  importation  of  corn,  c^r.  and  this  is  the  naore  ap« 

W*"      parent  from  the  ftatute  made  the  ntxt  fcffions  1 1  G.  1.  r.  x.  to 

3AIVX.     prohibit  the  exportation.    Then'  followed  the  ftat.  13  Geo.  3* 

c*  43.  whi<;h,  after  reciting  and  taking  into  confideration  all  the  old 

rulesy  ena^s,  that  whenever  the  different  forts  of  grainj  i^c.  there 

fpecified  ihall  bear  fuch  a  price  at  the  port  or  place,  t^c,  all 

duties  upon  importation  ar^  to  ceafe,  and  a  lefs  duty  (hall  be 

paid  ;  and  when  they  bear  fuch  a  price  the  particular  bounties 

upon  exportation  there  mentioned  are  to  commence  $   nvhick 

bounties  are  to  .be  paid  and  allonved  by  the  fame  rules  and  regulations 

as  the  /or'mer  bounties  on  corn  or  grain^  and  in  as  full  and  ample 

a  manner  as  if  the  claufes  in  fuch  former  afts  were  repeated^  From 

thefe  feveral  ads  it  appears,  that  as  the  prices  of  grain  have  racied' 

in  different  parts  of  the  kingdom,  the  rule  which  the  legiflature 

has  purfued,  in  refpc£l  of  the  price,  has  been  in  fome  meafare 

regulated  by  the  relative  fcarcity  of  the  commodity  itfelf  at  each 

particular  port.    But  as  there  has  been-  no  difierepce  in  the  rule 

refpe£ling  the  bounty  from  the  ift  W*  and  M.  r.  la.  to  the  ift 

Ceo.  3.  €•  7.  and  the  Hat.  13  Geo.  3.  r.  43.  certainly  making  none» 

'  the  plaintiff'  in  this  cafe  is  clearly  entitled  to  it. 

Mr,  Serjeant  Walker  for  the  defendant.    The  bounty  muft  be 
taken  from  the  national  average  price  throughout  the  kingdom. 
Before  the  flat.  10  Geo.  3.  ^.  39.  no  doubt  the  rule  of  the  bounty 
"was  according  to  the  price  of  each  refpedive  place  of  exporUtion  ; 
but  the  legiflature  faw  the  inconvenience  of  regulating  the 
bounty  by  the  price  at  a  particular  port,  when  the  general 
price  throughout  the  kingdom  might  be  different.    And  there- 
fore provided  by  this  acl:,  that  an  average  price  fliould  be  aC* 
certained  :    And  wifely  •,    otherwife  the  moft  alarming  confe- 
quenc^s  might  enfue.    The  nation  at  large  might  be  in  want 
of  corn,  when,  at  a  particular  port,  the  price  either  by  defign  or 
accident  had  been  raifed ;  and  the  general  fcarcity  would  be  in* 
tnreafcd  at  the  additional  expence  of  a  bounty  to  the  very  perfoa 
increafing  it,  namely,  the  exporter.  The  medium  price  of  all  the 
markets  in  England  ought  to  be  the  price,  and  is  the  right  one. 

Lord  Mansfield.  My  principal  doubt  is,  how  this  came  to  be 
made  a  queftion  \  becaufe  I  do  not  fee  the  ground  upon  whick 
the  excifc  have  varied  the  former  ufage.  The  aft  of  W.  and  AT. 
"refers  tothe.price  at  the  port,  and  the  ufage  under  it  has  Jieea 
"nniformly  fo.   Then  follows  thcilat.  i  Geo.  3,  c.  7.  which  gives  a 

bQuntj 
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booiity  upon  the  ezporution  of  beer,  to  be  governed  by  the     1774- 
pricc  of  barlej  5  and  the  jury  find,  that  the  rule,  by  which  the     ^^^^^ 
cxdfehis  goTeroed  itfelf  in  the  allowance  of  this  bounty,  has     briao 
bccD,  by  the  price  of  bariey  at  the  fort    This  rule  has  continued    g]^^,. 
to  the  10  Gio*  3*  c.  39.  which  was  made  for  quite  a  difierent  pur-     bawk* 
pole,  whether  politically  or  not  is  a  great  doubt :  but  the  view  was 
to  guide  the  judgment  of  the  legiflature  in  afcertaining  the  quan- 
tity of  com  and  grain,  exported  and  imported^  in  order  to  fix 
a  rule  by  which  the  price  of  corn  might  be  known  in  all  parts, 
and  confeqnently  to  render  it  capable  of  having  an  average  price 
fixed :  but  it  does  not  refer  or  apply  to  any  of  the  former  ads, 
or  make  mention  of  them.     Laftlj^  the  ftat.  1 3  Geo.  3.  c.  43.  was 
cnaded,  which  regulates  the  bounty  according  to  the  price  at  the    • 
pott,  bat  does  not  fay  a  word  about  an  average  price.  What  then 
is  the  ground  on  which  a  new  conftrufiion  is  to  be  made  ?  I 
profefs  I  cannot  fee :  it  was  very  eafy  for  parliament  to  have 
fiiidj  If  they  had  thought  fit,  or  had  judged  it  wife  fo  to  do» 
that  the  bounty  (hould  be  regulated  according  to  the  averaged 
price  of  corn,  iic*    I  reatiy^can  fee  no  ground  upon  which  the 
oommiffioners  of  excife  proceed. 

The  court  upon  the  argument  had  obferved,  that  the  verdi£b  An  aAion 
could  not  ftand,  becaufe  an  adion  for  money  had  and  received  ^"^^ 
will  not  lie  againft  an  excife  officer  for  an  over-payment,  and  «ioc«  not  lie 
that  the  word   "/ra«g"  beer  ought  to  have  been  infected:  rS^r^- 
for  the  ftat.  i  Geo.  3.  relates  to  ^^Jirtm^^  beer  only.    But  thcfe  •^-toreeo- 
objeclions  were  very  candidly  waived  by  Mr.  .Serjeant  Walter,  ft^nunt. 
Lord  Mansfield  now  ordered  it  to  be  ftated,  that  the  defendant 
by  confent  waived  the  irregularity  in  the  finding,  and  the 
omiffion  of  the  word  ^*firon^*  beer ;  for  his  Lordlhip  added^ 
it  might  be  of  great  iaconvenienoe,  if  this'  cafe  (hould  here->   • 
after  be  made   a  precedent,   that  an  zQuon  for  money  had 
and  received,  will  lie  agatoft  an  officer  of  "vevcniie  for  an  over* . 
payment. 
The  i£ft  of  the  judges  concurred. 

Po/ieM  delivered  to  the  plaintiSw 
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Sam  day.  Sutler  ver/us  Cooke. 

Anuncer-   'HpHIS  was  an  zdioti  Oil  the  cafe  for  goods  fold  and  deU* 

lifnkrapt  vcrcd.     Noft  affumpJiU  and  vcrdift  for  the  plaintiff. 

may  he  a 

wimrr»  to  decreafc  but  not  to  Increarc  tlie  fund. 

Upop  flicwing  caufe  why  a  new  trial  (hould  not  be  granted^ 
the  qucftlon  was.  Whether  one  Baler  who  had  been  twice  a 
bankrupt,  but  had  not  obtained  his  certificatei  could  be  ad« 
mitted  as  an  evidence  to  prove  that  the  goods  in  queftion  were 
delivered  to  the  defendant  on  the  credit  and  for  the  ufe  of  him 
the  bankrupt,  and  not  on  the  defendant's  own  account.  At  tliC 
trial  he  was  rejeded  as  being  an  interefted  witnefs. 

Mr.  Cox  and  Mr.  Inrtjs  againft  the  new  trial  objeded,  that 
Cooke  being  a  creditor  to  a  very  conGderable  amount,  the  bank- 
rupt was  intereded  in  leflening  his  debt  as. an  inducement  to 
Coole  to  Cgn  his  certificate,   and  therefore  his  evidence  was 
.  clearly  inadmiflible. 

Mr.  LucM  in  fupport  of  the  rule.  This  is  a  fecond  com- 
tnilBon,  under  which  the  inclination  of  the  creditors  to  fign  or 
not  to  fign  the  certificate  is  of  no  avail :  for  by  flat.  5  Geo,  3. 
r.  30.  no  man  can  obtain  his  certificate  under  a  fecond  com- 
miOion,  unlefs  he  pays  15/.  in  the  pound. 

Mr.  Butler^  on  the  fame  ^de,  cited  the  cafe  of  Langden  and 
others  aifignees  of  Walker  verfus  Walker^  Mich*  13  Geo.  j[.  B.  R. 
afi  in  point.  <'  That  was  an  aftion  for  money  due  to  the  bankrupt 
<<  from  the  defendant,  and  was  tried  at  the  fittings  after  Trinity 
•«  term  13  Geo*  3.  before  Lord  Mansfield  \  upon  the  bankrupt 
<<  being  called,  as  a  witnefs  on  the  part  of  the  defendant,  an 
<<  objedion  was  taken  to  his  competency,  befiaufe  he  had  not 
<^  obtained  his  certificate.  But  Lord  ilf/iiij;^^/^  over-ruled  the 
<<  objeQiom  Afterwards,  on  a  rule  to  (hew  caufe  why  a  new. 
*<  trial  (hould  not  be  granted,  upon  the  ground  of  his  being  an 
•*  incompetent  witnefs,  per  Lord  Mansfield  and  the  court,  it  is 
<'  a  fettled  rule,  that  a  bankrupt  may  be  a  witnefs  to  diminijb  the 
<*  fu(id,  though  he  has  not  obtained  his  certificate ;  becaufe,  in 
<«  fo  doing,  he  fpeaks  moft  manifeftly  again  ft  himfelf:  for  he 
<<  may  not  only  defeat  his  title  to  the  benefit  which  the  law 
<c  ^ovs  him  if  the  fond  is  of  a  certain  amount^  ^  but  he  ha- 
zards 


EASTER    TERM  14  Georgs  ni.    S.IL  71 

«  zardt  the  dirpkafure  of  all  his  other  creditors.    But  he  is  not     1774* 
•«  a  good  witnds,  for  the  purpofe  of  enlarging  the  fund,  unlefs  ^^ 

*<  he  gires  a  releafe  and  has  got  his  certificate."  t^e^ui 

Lard  Munsjield.  This  is  a  very  clear  cafe.  The  circumftance  ^<*^*'' 
of  tfais  being  a  fecond  infplvency,  makes  no  difference  with  re* 
iped  tothe  principle.  A. bankrupt  wbp  has  not  obtained  hii 
certificate,  may  bea  witnefs  agaiaft  himfclf,  but  not  for  himfelf ; 
that  is,  he  may  be  a  witnefs  to  decreafe  the  fund,  but  not  to  in- 
creafe  it :  And  m  this  cafe,  his  evidence  clearly  goes  to  decreafe 
it.  Therefore  he  is  a  competent  witnefs.  The  confequence  is,, 
that  the  rule  fDr  a  new  trial  mud  be  made  abfolute. 

The  three  other  judges  concurred. 


Orton  et  al^  aflignces,  verfus  Vincent  et  aL,  bail    Wedn^^^ 
of  Bedford.  ^'^"***' 

Ik^R.  Bttllir  had  moved  to  ftay  the  proceedings  in  this  calc  upon  ^wTiere  tht 

the  af&gnment  gf  the  bail-bond,  upon  payment  of  cods  and  ptaintiflT 
the  fum  fworn  to  \  the  defendant  in  the  original  aflton  being  dead,  ^d  judg. 
Mr.  Mans/kidy  who  (hewed  caufe,^  faid,  this  was  not  the  pra^ice  "^^^^  u^ 
where  die  batUbond  is  afligned,  though  it  might  be  allowable  upon  origina)  de- 
potting  in  bail  above  :  but  after  aflignment,  the  bail  can  only  re-  ^f  J^i^^  * 
deem  chemfelves  by  payment  of  the  debt  and  cods.  It  was  fo  few  are  liable 
tied  in  Savage  v.  Wejl^  9  Geo.  3.  Mr.  Wallace  there  (hewed  caufe,  wlioledcbs 
why,  upon  payment  of  eleven  guineas  (the  fum  fworn  to)  and  and  «>«•.• 
cods,  all  proceedings  on  the  batl*bond  (hould  not  be  daid ;  and 
why  an  e^oneretur  (hould  not  be  entered  on  the  batUpiece.    The 
court  di('cbargcd  the  rule,  and  held,  that  the  plaintiff  in  the  ae« 
tion  was  entitled  to  recover  not  only  the  fum  fworn  to,  with 
cods,  but  the  whole  debt  due. 

Mr.  Buller  in  fupport  of  the  rule.  The  didinftion  is,  where 
the  plaintiff  could  not  have  had  judgment  in  ^he  original  a£lion : 
there,  it  is  clear,  that  the  proceedings  may  be  daid  upon  payment 
olcofis  only.  I  Barnes  48.  63.  2  Barnes  qi).  Thofe  cafes  are 
m  conformity  to  the  general  rule  of  the  court,  never  to  make  a 
bail-bond  dand  as  a  fecurity,  where  the  plaintiff  can  be  put  in  as 
good  a  condition  as  if  he  had  never  been  delayed.  Here*  the  decla- 
ration was  delivered  on  the  8th  of  February  lad,  and  the  defendant 
died  in  the  vacation.  Therefore,  as  the  plaintiff  could  notliave 
bad  a  verdi^l,  nor,  of  conrfe,  judgment  under  the  dat.  17  Car.  % 
€*  8.  he  could  have  reaped  no   bc;Qefit  from  the  fuit»     He 

F  4  hoped 
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J  7  74-    hop^^  therefore  the  court  would,  under  thcfc  circumftancet, 
ftay  the  proceedings  upon  payment  of  tofts  only ;  without  the 


^/J'^r     addition  of  the  fum'fworn  to»  as  prayed  by  the  rule. 
ViNcxKT.      But  it  appeared,  by  Mr.  'Man^elffs  affidavit,  that  the  plaintiff 
might  have  proceeded  to  trial  in  the  original'  a£lion,  at  the  fit- 
tings after  laft  Hilary  term ;  and  as  the  defendant  did  not  die  till 
after  that  time,  the  plaintiff  might  of  couife  have  entered  up  judg- 
ment in  the  beginning  of  this  term,  under  the  ftat.  x  7  Car.  i.  r.  8« 
Per^  Curiam.    The  praftice  is  fettled,  that  where  the  plain- 
tiff might  have  had  judgment  againft  the  original  defendanti  the 
'  bail  below  are  liable  for  the  whole  debt  and  cofts :  and  in  this 
cafe  it  is  clear  he  might  have  had  judgment  againft  the  original 
defendant.    Therefore  let  the  rule  be  dUcharged, 


s^mday,  Gribble  vcr/us  Abbot« 

\/\  ^'  C$v)per  had  moved  to  ftay  the  proceedings  in  an  a£lioti 
upon  the  judgment,  pending  a  writ  of  error,     Mr,  Butter 
on  ihewing  caufe,  produced  an  affidavit,  in  which  it  was  fworn, 
that  the  defendant  himfelf  had  acknowledged  that  the  writ  of  er- 
ror, which  had  been  depending  two  years,  was  merely  for  delay. 
The  court  ordered,  that  upon  the  defendant's  confefling  judg^ 
ment  in  this  a£iion,  and  undertaking  to  bring  no  writ  of  error 
.    thereupon,  execution  (lioiild  be  ftaid  till  the  determination  of 
the  writ  of  error  depending,     Mr.  Juftice  AJlm  faid,  the  court 
had  made  a  like  rule  a  few  terms  ago.— It  was  then  objeded^ 
that  the  defendant  might  ftill  bring  his  bill  in  equity.     But  the 
court  faid,  they  could  not  make  him  undertake  to  waive  his  right 
in  that  cefpefl* 


hUj\v^*    .         Blandbord  //  aU  executors,  verfus  Foot. 
AdefencU    qpHIS   was  a  rulc   to   (hew  caufe  why  the  writ  of  capias 
bccnfupcr-  ad  fqUsfacicndum^  lUued  m  this  caufe,  {hould  not  be  fet 

Slnt'of  ^  pGde  for  irregularity,  and  why  the  defendant  fhould  not  be  dif- 
beiog  '  charged  out  of  the  cuftody  of  the  ftieriff  of  MiddUftx  as  to  this 
S^Sion"    iiflion.— The  defendant  had  been  fupcrfcdcd  for  want  of  being 

within  two  charged  in  execution  within  two  terms  after  iudijment.  Eicht 
term*  after  ^     -  ,  -    ,  ..,,..«.  • 

judgment,    years  after,  th«  executors  of  the  ongmal  plaintiff  brought  aa 


cannot  be 


tield  to  J^adal  hdl  \n  in  »aioii  brought  upon  txt^fwjMtr  judgment  %  but  he  iQijr  be  (hargtd  M 
0ifefuriefif  aftcf  Jo^flKitf  pbtaincd  in  thtfennd  aiiion. 

a£tioQ 
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aAion  of  debt  on  the  fonner  judgment;  and  having  obtained     1774. 

judgment  in  this  fecond  a£iion|   caufed  the  defendant  to  be    '" 

taken  oo  the  ca.  fa.  mentioned  in  the  rule;  whereupon  Mr.      poio* 

BaUmm  moTed  as  above.  ^*^f^ 

Foot. 

And  now^  on  the  part  of  the  defendant,  he  inGfted  upon  it  as 
an  unirerfal  rule,  that  where  a  defendant  has  been  once  dif- 
charged  oat  of  cuftody,  at  the  fiiit  of  a  plaintiff,  he  can  never 
be  taken  in  cuftody  again  at  the  fuit  of  the  fame  plaintiff. 

Bfr.  BulUr  contri.  The  rule  does  not  extend  fo  far  as  Mr« 
BaUmn  has  laid  it  down  ;  it  goes  no  further  than  that  the  de* 
fendant  fliall  not  be  held  to  bail  in  the  fecond  afiion.  But  he 
anaj  be  taken  in  ixecutlon  after  judgment  obtained  in  fuch 
fecond  aAion :  becaufe  the  debt  &  not  the  fame  as  that  for 
which  the  original  aQion  was  brought,  but  is  increafed  by 
the  cods,  and  in  the  prefent  cafe  by  intereft.  He  cited  Paul* 
tar  v.  Salmon^  HiL  13  Geo.  2.  Bamei  383.  where  the  defend- 
ant having  been  fuperfeded  after  judgment  for  want  of  being 
charged  in  execution,  and  being  taken  in  execution  upon  a* 
judgment  obtained  in  an  a£tion  on  the  firft  judgment,  applied  to 
be  difcharged.  The  C.  B,  took  time  to  confider  of  it.  The 
next  term  the  defendant  obtained  a  rule  to  be  carried  to  the  next 
affixes,  to  be  difcharged  on  the  Lords'  zGt :  But  this  laft  rule 
was  difcharged  by  the  court,  and  nothing  further  was  done  on 
the  preceding  rule.  Therefore  he  infifted,  it  was  a  fufficient 
authority  to  (hew  that  a  defendant  may  be  taken  in  execution  in 
a  fecond  aflion. 

Mr.  Juftice  Afion.  (Lord  Mcmsjield  abfent.)  A  defendant 
cannot  be  taken  *in  cuftody  again  upon  the  fame  judgment  after 
being  fuperfeded ;  nor  can  he  be  held  to  bail  in  a  fecond  a£lion  | 
but  in  a  new  afiion,  I  incline  to  think  he  may  be  charged  in 
execntion.  In  Bonnevell  vetlus  Owlettf  Mich.  19  Geo.  2.  R.  Bm 
Wright  Juftice  thought  he  could  not,  but  Denifon  Juftice 
dkmbted  whether  the  court  could  prevent  it ;  becaufe  the  fecond 
judgment  was  for  cofts  alfo.    That  cafe  was  adjoumec(. 

Curia  advifare  vuJt* 

The  next  day,  Mr*  Juftice  Afion^  (Lord  ^4inj;^<A/ abfent,) 
delivered  the  opinion  of  himfcif  and  the  other  two  paifia^ 
judges. 

We  \i2yt  looked  into  the  authorities,  and  are  of  opinion  that 

h  ilus  atfe  the  mle  muft  be  difcharged.     In  the  cafe  of  IFrigbi 

gilmm&^tOT  rcttuM  Kerfwill,  Barnes  376*    Mkb.  10  Geo^  2* 

C.B: 


Foot. 
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1774*     ^*  '^'  ^  di'tinftioQ  was  taken  betwceo  ^fuf^fedeas  upon  j»^^ 
■  procefs,  and  a  fuperfedeas  after  judgment  obtained ;    in  which 

^V^^y  cafe  it  was  decided,  «  that, as  the  defendant  had  thac  been  dif- 
'vtrjiu  "  charged  \i^  fuperfedeas  before  judgment,  he  was  not  finallj 
•«  difcharged,  and  th^srefore  liable  after  judgment  to  be  taken  ia 
"  execution  ;  though  where  a  defendant  is  fupnrfeded  after  judg- 
•^  raent,  for  want  of  being  taken  in  execution  within  two  terms 
•*  after  judgment  obtained,  his  perfon  cannot  afterwards  be  taken 
••  in  execution."  Here  that  cafe  flopped  :  but  the  proceedings 
were  all  in  the  fnme  a£lion,  not  in  a  new  one,  upon  a  former 
judgment.  Then  in  the  cafe  of  Poulter  verfus  Salmon :  HiL 
13  Geo., 2.  C-  B.  Barnes  383.  which  was  pjrecifeljr  the  fame 
as  this  cafe,  there  was  no  decifion ;  becaufe  a  fubfequent  ap* 
plication  was  made  by  the  defendant,  pending  the  cdnfiderationof 
the  court  upon  the  JuperfedeaSy  to  bring  him  up  to  the  next  aflizes 
to  be  difcharged  upon  the  Lords'  aft ;  and  he  had  a  rule  accor- 
dingly ;  but  this  laft  rule  was  afterwards  difcharged,  as  being 
inconfident  with  the  application  for  a  fuperfedeas,^  Upon  look- 
ing into  the  rule  of  C.  B^  HiL  8  Geo,  2.  we  think  its  fole  objefk 
was  to  prevent  the  defendant  from  being  held  to  bail  in  a  new 
aftion  :  for  it  provides  only,  that  if  after  z  fuperfedeas  an  aftion  of 
debt  be  brought  upon  the  judgment,  a  common  appearance  (haU 
^be  accepted  for  the  defendant  in  fuch  aftion :  but  it  is  totally 
fiknt  as  to  execution,  or  the  proceedings  thereupon.  In  the  cafe 
of  Bonnevell  wcrtus  OivUtty  Mich.  19  Geo.  2.  B,  R.  which  I 
thought  had  received  no  decifion,  I  find,  by  the  afTidance  of 
Sir  James  Burrow^  who  was  fo  dijigent  as  to  remain  in  court 
till  9  o'clock  at  night  on  the  lall  day  of  the  term,  that  it  was 
decided,  and  the  rule  difcharged.  His  note  is  as  follows  : 
November  7th,  Mich.  1 9  Geo.  2.  The  .Icfcndant,  who  in  a  former 
aftion  againft  him  had  not  been  charged  in  execution  in  due 
time,  had  a  new  aftion  *  brought  againft  him  on  the  former 
judgment  for  debt  and  cofts.  Upon  a  rule  to  fhcw  caufc  w!»y  he 
thould  not  be  difcharged,  the  queflion  was.  Whether  his 
perfon  could  be  now  taken  in  execution  upon  this  fecond 
aflion  ?—!»<'/  Chief  Juftice,  Denifon  and  Fofter  thought  the 
court  could  not  deprive  the  plaintiflF  of  the  benefit  which  the  law 
entitled  him  to.  But  Wright  thought  this  would  be  an  eficiE^ual 
'method  for  the  plaintiff  to  evade  the  benefit  intended  for  de- 
feiida«i9  (who  were  infolvent)  by  the  Lords'  a£l.  AH/ornatur* 
Before  I  proceed  to  the  fubfequent  determination  of  this  cafe^ 
I  muft  obfenrcj  that  as  to  evading  the  Lords'  aA^  In  2  &ir.  943. 

Maud 


fllOT. 
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Matfd  rtxt^s  B^anthvaite^  the  court  would  not  allow  of  fuch     1774' 
cfa&on.     In  that  cafe,  the  defendant  being  in   cuftod^,   the  ^^ 

plaintiff  obtained  judgment  j  and  tnftead  of  charging  the  defend*  ^'',1^^ 
ant  in  cufiodj  (whereby  he  would  be  entitled  to  his  difcharge  ^'ri^ 
on  the  Lords'  z&)  the  plaintiff  brought  an  a&ioa  of  debt  qpoa 
the  judgment^  and  charged  him  in  cnftodf.  But  on  applicatioa 
to  the  court,  when  he  had  Iain  two  terms  after  the  judgment, 
the  court  difcharged  him  on  common  bail :  faying,  **  it  was  a 
**  trick  to  deprive  the  defei^dant  of  the  benefit  of  a  merciful 
«  law/*  So  that  the  party  (hall  not  deprive  a  defendant  fron» 
receiving  this  benefit  by  a  trick.*— To  return  to  the  cafe  of 
AflMTw// vcrfus  OwUtty  thus  much  having  paffed  as  before  ftated 
on  the  7th  of  November :  afterwards,  on  the  lad  day  of  the 
term.  Sir  J^  Strang^  of  counfel  for  the  defendant  owned* 
that  the  defendant  had  n,ever  been  charged  in  execution  upon 
Aejtrfi  judgment,  though  he  had  lain  long  enough  to  have  been 
ehtfged  if  the  plaintiff  had  thought  fie  to  have  done  fo»  Where* 
upon  the  court  were  clearly  of  opinion  that  he  might  now  oe 
taken  ia  execution,  having  never  been  charged  in  execution  before 'f 
and  accordingly  difcharged  the  rule. 

This  cafe  is  precifely  in  point ;  and  to  be  fure  the  realbn  of 
the  thing  is  exceedingly  ftrong ;  namely,  that  the  defendant 
«fcvr  has  been  charged  in  execution.  The  benefit  of  common 
bail  may  be  reafisnable  before  judgment ;  but  that  is  no  reafon 
why  after  judgment  he  Ihould  not  be  charged  in  execution. 
Therefore  upon  the  authority  of  Bonnevell  verfui  Otvlettf  and 
the  reafon  of  the  things  my  brethren  and  I  are  of  opinion,  that 
the  rule  ihould  be  difcharged.  ,  . 


Rex  verfus  Binsted  and  others,  burgefles  of  Portf-      Seturj^^ 

moutn. 

TJPON   (hewing  caufe  why  an  information   in  the  nature  xi^^jjf^^ 

of  a  ^uo  warranto^  (hould  not  be  granted  againft  the  de*  tion  of  the 

fendants,  to  (hew,  by  what  authority  they  claimed  to  be  burgcf.  granting  an 

fcs  of  the  borough  of  Port/mouth ;  the  Objeflioni  were :  Fir/t^  ;«'«■«"»«»«» 

That  there  was  not  a  fuflficient  majority  to  t\t€t.     Secondly^  No  tureof  a* 

fommons.    Thirdly^  The  day  on  which  they  were  eleAed  was  ^^' 

z  day  appointed  by  the  charter  itfelf  for  other  bufinefs,  and  /j  yean,  is 

nOtforckaion.  ed^y'c^^ 

Exception  cumfttncct. 
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1774.         Elception  was  taken  by  Mf.  Suf/er,  who  (hewed  caufe^  that 

^  J.  '         the  Town  clerk,  upon  whofc  affidavit  alone  the  information  had 

mtrfas      been  prayed,  was  as  fully  -apprifed  of  all  the  objeAions  dated  m 

Bjiiatxp.  ^jjg  affidavj^^  ^^  ^h^  cfeftion  of  the  defendants  fevcn  years  before 

as  at  the  time  of  the  prefent  application :  and  therefore,  being 

the  only  profecutor,  the  information  ought  not  to  be  granted  at 

his  inftance :  and  cited  the  cafe  of  Rex  v»  Radnor,  1  Bur.  781. 

To  this  it  was  anfwered  by  Mr.  Bearcrofi  znd  Serjeant  Giyfm 
in  fupport  of  the  rule,  that  there  is  no  general  rule  for  the  court 
to  refufe  an  information,  becaufe  the  profecutor  was  prefent  at 
the  proceeding  complained  of,  and  did  not  immediately  apply* 
That  in  this  cafe  the  Town  clerk  was  not  the  profecutor,  but 
ft  witnefs  only,  from  his  office  capable  of  giving  the  belt  evt* 
dence  relative  to  the  right  mode  of  election  t  but  at  the 
fame  time  merely  minifterial ;  without  power  to  advife  or  re- 
monftrjite  againft  any  illegality  in  the  proceedings  of  the  corpo* 
ration.  He  only  informs  the  court  of  the  h&,  and  fwears  to 
the  cuftom. 

Lord  Mansfield.  The  court  has  very  rightly  eftabliflied  it  as 
a  general  rule,  that  after  twenty  years  undifturbed  and  peaceable 
pofieffion,  they  will  not  grant  an  information  under  the  dif- 
cretionary  power  given  them,  by  the  ftat.  9  Ann.  c.  ao«  This 
rule  does  not  interfere  with  the  right  of  the  crown  to  profecute 
by  the  Attorney  General,  who  may  file  his  information  ex  ^pcio  : 
but  it  was  adopted  by  the  court  upon  principles  of  public  con* 
venience,  and  by  analogy  to  many  other  cafes.  The  licnita* 
tion  has  by  fome  gentlemen  been  tbought  too  long :  and  feve- 
ral  applications  have  been  made  to  parliament  to  narrow  it ;  but 
the  Icgiflaturc  hitherto  has  not  thought  proper  to  interfere. 
I'he  occafion  which  gave  rife  to  it  was  the  profecution  againft 
tPurj(^6i.  the  borough  of  Winchclfeny  *  Mich,  7  Geo,  3.  in  which  the  court 
was  fo  flnick  with  the  attempt  to  impeacha  pofleffion  of  thirty 
years,  that  they  thought  it  neceflary  to  fix  fome  certain  point  of 
limitation,  beyond  which  they  would  not  go  back  to  difturb 
a  franchlfe  fo  long  acquiefced  in ;  and  accordingly  the  rule 
above  was  eilabliflied.  But  the  court  declared  at  the  fame  time, 
that  though  twenty  years  poileflion  (hould  be  a  bar  without 
any  other  circumdances,  yet  they  did  not  mean  to  be  underftood, 
that  under  cWcumJianc^s  they  would  not  refufe  an  information 
4  /.'vr.acij.  even  tDtthin  that  period  :  and  accordingly  in  one  •  of  the  IVin^ 
*' '  -•  chlfea  caufes,  a  folemn  judgment  was  given  againft  the  appliqatioii 

under  the  particular  circumdances  of  that  cafe.     But  no  rule  has 
been  laitj  down  as  dcdfi'-cc  rcfpcdling  an  information  ivltkin  that 

time 
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time :  bat  it  depends  upon  %  varietf  of  circumftances.    If  the     1774. 
party  applybg.  has  been  gnilty  of  any  miquitous  praflice,  the  - 
couit  w3I  not  admit  his  complaint  as  a  fufficient  ground  for      ^j^ 
grandag  an  information.     And  in  Rex  v.  Lewis,  i  Bur.  780.   Bimstia. 
there  was  imprc^r  bebaYiour  in  the  perfon  applying.    Soj  if 
the  defence  depends  upon  a  matter  of  h€t,  which  may  be  loft 
or  made  difficult  of  proof  by  length  of  time^  though  within 
twenty  years  ;  and  the  party  applying  lies  by,  till  this  CTidence 
of  defence  may  be  loft,  as  in  the  cafe  of  reGdence.    Another  fet 
of  drcumftances  weigh  very  much  ^  namely,  where  many  deri- 
vative rights,  and  many  corporate  tl&s  may  be  overhaled  fo  as 
to  endanger  the  diflblution  of  the  corporation.    «» 

Let  us  then  confider  the  circumftances  of  the  prefent  cafe* 
It  appears  here  that  fome  champion  on  the  other  fide  has  firft 
thrown  the  gauntlet^  and  difturbed  the  peace  of  the  corporation  i 
and  that  all  would  have  been  quiet  if  the  other  fide  had  not  been 
the  aggreflbrs.  This  is  a  fort  of  defence  rather  than  an  attack. 
There  is  no  lying  in  wait  by  the  perfon  on  whofe  affidavit  the 
information  is  prayed ;  no  difficulty  of  proof  with  refpedl  to  any 
matter  of  fa£i.  On  the  contrary  one  of  the  matters  in  queftion 
is  a  general  cuftom  which  can  be  eafily  proved  the  one  way  or  the 
other.  The  poflcffion  is  but  a  pofleffion  of  feven  years,  from  • 
which  no  great  diftrefs  is  likely  to  arife^  and  with  refpe£i  to  the 
condnft  of  the  perfon  upon  whofe  affidavit  the  application  is 
founded,  the  office  of  town-clerk,  which  he  holds,  does  not 
oblige  him  to  be  acquainted  with  the  regularity  of  the  proceed* 
ings,  or  to  impeach  for  want  of  it.  But  the  material  circum<« 
{lance  is,  that  he  is  not  the  profecutor,  but  a  witnefs  only  i  and 
it  is  not  fo  much  an  attack  as  a  defence* 

The  other  judges  concurred.  ' 

Rules  made  abfolute,  fourteen  in  all. 
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Jif«r^.  i{£|^  verjus  Inhabitanta  of  Bodenham. 

A  Certkrari  ^HIS  wasan  indi£lmcnt  upon  the  flat.  13  Geo.  3.  c.  78.  for 

on  Sit'  i"  *  nuifancc  in  the  highway.    The  profecutor  had  taken  out 

Cto.'^.c.jS.  a  Certiorari  which  the  defendants  had  moved  to  fuperfcde,  and 

iati've  to       HOW  upon  (hewing  caufe  why  a  procedendo  fliould  not  ifTuej  Mr. 

MonT-    ^^l^^^  infilled,  that  feft,  24  of  the  ftat-  which  provides,  *'  that 

irerfe  of  die  *'  no  indi£tment  or  prefentment  (hall  be  removed  by  Certiorari 

orji^^^t  '*  ^^^  ^^^^  indiftmcnt  be  traverfed,  and  judgment  thereupon 

thereupon.    «  given,*'  does  not  extend  to  the  crown,  but  only  to  a  Certio^ 

rari  at  the  inftance  of  a  defendant.     That  the  above  claufe  is 

copied  from  the  very  fame  claufe  in  the  flat.  22  Car,  2.  r.  12* 

fe^*  4.  and  cited  the  cafe  of  Rex  verfus  Farewell,  2  Str.  1209. 

where  the  court  held,  that  the  claufe,  in  the  laft  mentioned  fta- 

tute,  related  only  to  a  Certiorari  moved  for  at  the  inftance  of 

defendattts  and  not  to  a  Certiorari  pro  Rege. 

Mr.  Bearcroft  contra  for  the  defendants  admitted,  that  the 
King  has  a  right  to  try  his  own  caufe  in  whatever  court  he 
pleafes :  but  here  a  private  perfon  is  the  real  profecutor,  and 
therefore  not  entitled  to  the  fame  privilege. 

But  per  cur :  In  cafes  of  this  fort  there  is  no  diftinAion  ;  and 
the  words  •*  till  fuch  indidlment  be  traverfed,  (stc^  fliew  very 
plainly  that  this  claufe  was  not  intended  to  take  away  a  Certiorari 
at  the  faiftance  of  the  crown :  for  the  King  does  not  traverfe. 
It  was  calculated  only  to  prevent  defendants  bringing  a  Crr/x« 
rari  for  delay.    Therefore  let  the  rule  be  made  abfolutc. 
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»774- 
Rex  ver/iis  Gardner.  ■ 

Samt  4af* 

T^HIS  was  a  rule  to  fliew  caufc,  why  an  order  of  feilions  a  corpora- 

made  for  amemiing   a    rate  or    afieifment  made  for  the  o|^"an^/fn 

TtUef  of  die   poor  of  the  pariOi  of  &.  Botdph  in  the  town  of  ^^^  ^^^  <heir 

CamkrUgf  (hould  not  be  quaOied  for  the  infufiiciency  thereof.       are'wUhin' 

thenicanmg 
«f  ftat.  43  R!h^  c.  2-  inhabitants  or  occupiers  of  fuch  lands,  2nd,  in  refpefi  thereof,  liable  in  tlKir 
etefartte  caj^adfy  to  be  rated  to  tlte  poor. 

The  fubftance   of   the  cafe    ftated  was  as  follows :    That 
Pbilip  Gardner^  bttrfar  of  Caiharvje  Hall^    Camhrldgey  appealed 
from  a  poor  rate»  whereby  he  was  charged  the  fum  of  2  /•  1 5  /• 
for  55/-  per  annum.    That  about  the  years   1754  and   1755* 
the  mafter  and  fellows  of  the  faad  college  purchafed  live  houfes 
in  the  parilh  of  St.  Botolph  of  the  annual  rent  of  55A;  and 
being  fo  feifed  thereof,  pulled  them   down  and  converted  the 
ground  upon   which  they  formerly  ftoodi  in  the    firft  place, 
towards  ercfting  twelve  apartments  for  ihe  reception  of  Gx  fel- 
lows and   Hx  fcholars,   upon  the  foundatioh  of  Mr.  Ramfien  z 
that  this  building  adjoined  the  old  college  ;  but  had  never  been 
inhabited  :  that  another  part  was  taken  into  the  mailer's  garden : 
that  about  140  feet  in  length  of  the  college  walls,  together  with 
the  gates^  flood  upon  another  part  which  was  taken  into  the 
college  court,  and  inclofed  by  the  walls :  a  part,  between  the 
college  walls  on. the  oiitGde  and  the  (Ireet,  was  appropriated 
towards  making  an  area,  a'tad  planted  with  trees  for  ornament : 
And  on  the  rcfidue  were  ere£led  two  houfes  adjoining  to  each 
other,   one   inhabited   by  the   college   butler  and  his  family, 
the  other  by  th^  college    porter,  both  without  the   college; 
the  former  having  no  communication  with  it,  but  through  the 
.  latter  there  was  an  entrance  for  the  fociety  to  come  into  the  col- 
lege after  the  gates  were  (hut^    That  both  the  butler  and  the 
porter  had  the  entire  ufe  of  their  refpedive  houfes  without 
the  college  intermeddling -therewith,   and  took  in  lodgers  and 
l)oarder8»     That  after  the  houfes  were  pulled  down,  the  rates 
and  taxes  of  the  parilh  ceafed,  and  from  1761   to   1769.no  «- 

rates  or  taxes  were  paid  by  the  mafter  and  fellows }  that  the 
parilh  then  afl^fled  the  college  to  the  land-tax  at  the  rate  of  55  /. 
a-year  rent  for  the  ptemifcs.  That  the  mafter,  \Sc.  paid  the 
fame  from  th»t  time  that  at  the  fame  time  the  parifli  rated 
them  for  the  prcmifes  to  the  poor  rate  for  55/.  in  the  fame 
inaiiner  as  in  the  rate  is  fet  forth.    That  the  faid  Gardner 

noir 
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1774.     now  isj  and  at  the  tin\e  of  making  the  rates  was^  borfar  of  the 

-  .    faid  college.    This  court  therefore  is  of  opinion,  that  the  faid 

tftrfui      rate  or  afleflment  as  to  all  perfons  named  therein  (except  the 

Cabi^neb.  faid  PA£A>GStfrrfwr  for  the  matter  and  fellows)  Oiould  be  con- 

firmed^  and  as  to  the  afleflment  on  Gardner  that  the  famefhould 

be  amendid  by  ftriking  out  the  faid  charge  on  him,  and  rating 

the  majier  and  fellows  for  the  faid  premifes,  except  fuch  part 

as  is  taken  in  for  the  new  buildings  for  fix  fellowS|  and  fix 

fcholars  in  the  proportion  following. 

The  reverend  Dr.  Prefeot  mafter  of  the  faid  college  1 

for  part  of  his  garden^  -  .  J         ^ 

The  matter  and  fellows  for  the  houfe  erected  for  the  1 

butler,  .  .  ^-  -  j  4    o 

Ditto  for  ditto  for  the  porter,  *  -  30 

Ditto  for  ditto  for  the  reft  of  .the  premifes  added  ^ 
to  the  college  court,  and  for  part  of  an  area  to  >  43  15 
the  college,  -  -  •  j 

Mr.  Mansfield  (hewed  caufe.    The  queftion  is.  Whether  the 
matter  and  fellows  of  Catharine  Hall  are  liable  to  be  rated  to 
the  poor  for  this  area,  which  formerly  had  houfes  built  upon 
it  ?  Two  obje&ions  are  made,  Firjt^  that  by  law  no  corporate 
body  is  rateable  to  the  poor.    This  objeAion  is  founded  upon 
what  fell  from  Mr.  Juttice  Tales  in  the  cafe  of  Rex  Tcrfus  In- 
'  habitants  of  St.  Bartholomew  the  Lefs^  Trinity  term  9  Geo,  3, 
B*  R.    But  fuch  opinion  is  not  fupported  by  any  cafe  or  rea* 
fon ;  on  die  contrary,  it  has  been  decided,  that  corporations^ 
having  lands;  may  be  rated,  and  have  been  confidered  as  mi- 
habitants  in  refpeft  of  fuch  lands.     2  In/l.  703.     Lord  Cote 
in  his  expoficion  of  the  ftat.  2a  Hen,  8.  ^.'5.  for  the  repair  of 
bridges,  commenting  upon  the  word  inhabitants,  with  refpeA 
to  what  perfons  are  included  under  that  defcription,  fays,  *<  tvetf 
**  corporation  and  body  politic  having  lands,  (^c>   quse  frefriis 
manibus  poffident  st  habent^   are  inhabitants^  within  the  purview 
of  this  ttatute.    If  they  are  inhabitants  as  to  the  repair  of  bridges 
within  the  purview  of  the  ftat.  22  Hen.  8.  they  are  equally  fo  as 
to  rates  made  under  the  ftat.  43  EHt^.  for  the  relief  of  the  poor« 
In  Thursfield  vcrfus  Jones,  Sir  Thomas  Jones,  187.  the  court 
held,  that  the  matter  and  wardens  of  the  company  of  wax«« 
chandlers  were  chargeable  to  the  repairs  of  the  church  in  xtfytCt 
of  their  corporate  lands.    It  is  clear  from  thefe  two  cafesj  that 
4        '  cor- 


TRINITY  TERM  14  GBOEGtin.   B.A.  tt 

totporuSons  having  lands  in  their  occttpatbn,  fpzf  be  charged      t794« 
to  the  repair  of  btidges,  and  to  church  rates. 


With  refpea  to  the  opinion  of  Mr.  Juftice  TTaUs  in  km  ^^ 
Vcrfus  Si.  BartMMuvf  the  JLffSf  the  court  did  not  detertnioe  CAa»aia». 
that  cafe  upon  the  ground  of  the  governors)  (sTc.  not  being  hite* 
abk  as  a  corporation  %  but  becaufe  there  ^as  no  perfon  belong* 
iag  to  the  hofpitali  who  totlld  properly  be  called  an  inhabitaht 
or  occupier*  Here  the  niafter  and  fellows  occupy  the  area  in 
queftiou)  and  have  the  benefit  o^  it }  atid  the  remedy  of  diftrc^ 
is  open  if  they  refufe  payment. 

Tht/xoftd  ground  of  obje£lion  is,  tKat  thefe  ar^at  aire  in  tuck 
a  ftate  as  to  yield  no  profit.  But  in  point  of  h6t  they  do  yield 
profit  I  for  they  reader  the  fitttation  more  healthy,  and  therefore 
in  more  requeft.  But  the  yielding  or  not  yielding  profit  is  not 
the  confideration  that  renders  them  rateable,  but  the  circum* 
ftance  of  occupation* — ^He  admitted  that  the  rate  upon  the  but- 
lei^s  ihoufe,  and  upon  the  potter^s  lodge,  ought  to  have  been 
made  upon  them  perfonally,  and  not  upon  the  college* 

Mr.  Dunning  and  Mr.  Pemberion  contra. 

Corporadons  are  not  rateable,  becaufe  the  teitiedy  of  im« 
prtibnikienty  upon  failure  of  diftrefs,  is  iihpoilible  i  and  the  re- 
medy of  didrefs  alone  inadequate*  As  to'  chUrch  rates^  they 
differ  from  the  prefent  cafe,  for  \i^e  are  now  upon  the  poGtive 
Words  of  an  zGt  of  parliament ;  and  according  to  Stin.  27.  in 
the  cafe  of  TbunfM  verfus  JweSy  the  qucftioh,  whether  a  cor- 
porate body  was  rateable  to  the  church  tate  or  not,  was  not 
before  the  court.  Corporations  were  not  in  the  contempladon  of 
the  legiflature  under  the  flat.  43  Elh.  e.  2.  The  word  inbaUtaniSf 
in  that  ftatute,  means  inhabitants  that  can  be  committid  upon 
failure  of  a  difirefs.  It  is  not  material  what  other  defcription  of 
inhabitakits  may  be  found  in  Lord  Ccke  or  elfewhere :  they  do  not 
apply  to  this  cafe.  The  word  inhabitants,  in  this  a£l  of  par<* 
Ibment,  was  only  introduced  to  make  pcrfonal  property  liable 
which  did  not  lie  in  occupation.  It  is  true,  poRtive  provifions 
may  make  corporations  liable :  and  perhaps  without  fuch  po- 
fiuve  provifion,  fome  corporations  mayyi/i^/f^/z^have  fubmttted 
to  be  rated  to  the  poor.  But  neither  of  thefe  apply  to  the  pre- 
fent cafe» 

The  cafe  of  Su  Lui/s  hofpital  (hews,  that  nothing  can  be 
rated  which  does  not  yield  a  profit.  The  adv^intages  gained  by 
this  area  are  juft  like  thofe  which  were  gained  to  St.  Bartho^ 
kmni/s  hofpital  by  their  ai^ea*    But  with  regard  to  the  profit 

Vouh  G  accruing 
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•f  y  J4.     iiccriiii/g  from  it,  the  fabjea-mattef  excludes  the  poffibility  irf 
"■'.>,.    '■  rating  it :  fof  nothing  is  mote  apparent  than  that  where  pro- 
*9$i     P^^y  IS  the  fubjeft  of  a  rate,  the  value  of  ft  muft  be  certain, 
caadmib.  lecaufe  the  meafurc  of  the  profit  is  the  mcafure  of  the  rate. 
Biit  here  nothing  id  or  can  be  received,  and  therefore  there  can 
l5e  nothmg  to  pay. 
'     '    tord  jlfanjj^eld  afted  if  any  inquiry  had  been  made  into  the 
Ju£k  of  corporate  bodies  being  rated,  fuch  as  the  Soutb-fea  houfe, 
'  injia  houfe,  i^c.    Mr.  Mansfield  mentioned  the  Barbers'  Com* 
i>any  being  rated  for  their  hall.     Mr.  Wieeler,  the  corporation 
of  Coventry :  and  Mr.  Lt4cas  added  that  many  of  the  Companies 
[of  the  city  of  London  were  rated,  tind  the  only  queilion  had 
i)een  whether  over-rated  or  hot. 
Lord  Mansfield. 

This  18  a  queftion  of  a  great  deal  of  eonfequcnce. — ^And  the 
ufage  under  the  (latute  43\E//z.  c.  2.  is  very  material:  for  great 
care  muR  6e  taken  to  get  at  certainty  in  detei'minations,  and 
to*  avoid  overturning  fettled  pra£lice.     It  was  that  conGderation 
which  made  me  aik  how  the  fa£t  was,  with  regard  to  corpora- 
tions.    For  if  corporations  have  been  ufually  rated  all  over  the 
Lingdptn  for  above  a  century,  there  will  be  little  inconvenience 
in  adopting  th^t  ufage.     If  on  the  contrary  they  have  not,  it 
^  will  I>e  a  (Irong  argument  in  fupport  of.  the  obje^ion,  that  thej 
are  npt  rateable. 
•xBitrr,         I^  ^he  cafe,  of  St.LuUs*  hofpital,  I  recollefl  that  I  put  it 
1064*        •  ypoo  this  queftion;  **  Was  there  any  body  there  who  could  be 
\*f  TZtcd  zs  occupier  P*^    In  that  cafe  the  difficulty  arofe  from  a 
.  fi^attiyr  of  fubftance,  not  form :  for  they  could  find  nobody  to  rate. 
There  were  three  forts  of  perfons  only  who  could  be  charged 
, as  occupiers:    ift.  The  fervants  of  the  hofpital:    sdly.  The 
poorjnadmen  who  were  the  obje£ts  of  the  charity:  and  3dly. 
^_The  Truftees.    With  regard  to  the  firfl,  a  clear  diftindion  was 
•  taken  between  them  and  the  officers  of  other  charitable  foun- 
.  dations,  fuch  as  Chelfea  hofpital,  who  have  been  held  rateable, 
not  as  fervants  of  thofe  charities,  nor  as  inhabitants  of  the  ordi- 
.  nary,  Ipdgiiigs;  but  as  having  feparate  apartments,  which  were 
eonfidered  in  the  light  of  dwelling-houfes.     2.  As  to  the  poor 
madmen  there  could  be  no  doubt  of  their  not  being  rateable. 
.  3.  The  next  were  the  truftees;  but  it  being  ftated  in  the  cafe  that 
.  they  were  mere  nominal  truftees  for  the  poor  obje£ls  of  the  cKa* 
;  rity,  they  were  held  upon  that  ground  not  to  be  rateable.    tXpbn 
•.**..  looking 
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looking  mto  the  note  of  that  cafe»  I  find  I  obferved,  that  if  there     1774. 
were  a  fourth  defcription  of  perfons  w^o  might  properly  be         ■  '     ■ 
charged  as  occupiers,  they  would  not  be  included  in  or  aSe£ted      ^^^j^ 
by  the  jacigaient  which  the  court  was  about  to  give.  Oa»i*ni«. 

Then  came  the  cafe  of  St.  Bartholomew  *,  and  the  grounds  •  4  Surr. 
npon  which  that  cafe  was  determined  coincide  exa£l1y  with  the  **35« 
xeafoning  in  the  cafe  of  St.  Lute.  In  the  cafe  of  St.  Bartholo^ 
mew  it  was  ftatedj  that  Henry  the  8th  in  the  38th  year  of  his 
reign  granted  all  the  faid  hofpital  to  the  corporation  of  London^ 
and  directed  that  it  ihould  be  for  the  ufe  of  the  poorl  That  af- 
ter the  fire  of  London,  feveral  houfes  were  made  in  the  hofpital 
for  the  benefit  of  the  citizens  of  London,  who  were  then  firfl: 
charged  to  the  poor  rates,  as  occupiers  of  thofe  houfes.  That 
in  the  year  1730,  fome  of  the  ancient  buildings  together  with 
fome  of  thefe  houfes  were  pulled  down :  that  fince  that  time 
four  large  piles  of  building  had  been  ere£led,  amongft  the  reft 
•ne  containing  a  hall  for  the  governors  to  meet  in,  i^c^  That 
in  1758  the  officers  of  the  hofpital  were  firfl;  rated  to  the  poor, 
owing  to  the  opinion  given  in  the  cafe  of  Chelfea  hofpital.  In 
1766,  the  quadrangle  of  the  hofpital  being  completed,  the  gover- 
nors pulled  down  eighteen  houfes  to  make  an  area  for  the  benefit 
of  the  patients;  for  which  area  the  governors  were  rated.  And 
the  queftion  was,  «*  Whether  the  governors  were  or  were  not 
*'  rateable  for  this  quadrangle  and  area  ?"  From  thefe  fa£ls  it 
appeared  that  in  its  origin  it  was  for  the  benefit  of  the  poor» 
and  though  after  the  fire  of  London,  houfes  were  built  upon  the 
ground  for  the  ufe  of  private  individuals,  who  as  occupiers  of 
thofe  houfes  were. rateable  and  rated;  yet  being  returned  to  its 
original  ufe,  the  ufe  of  the  poor,  and  appropriated  as  a  means 
of  preferving  their  health,  without  any  profit  to  the  corpora- 
tion, the  court  held  that  thp  governors,  who  were  merely truftees 
for  the  poor,  ought  not  to  be  rated  for  it.  Therefore  I  am  fa- 
tisfied  with  my  own  opinion  in  faying,  that  the  grounds  and  rea- 
,  foning  in  the  two  cafes  of  St.  Bartholomew  and  St.  Luke  are  alike. 
The  prinQiple  is  this,  that  by  the  ftat.  43  El'ix.  u  2.  no  man  can 
be  rat  *d  except  as  an  occupier  or  inhabitant.  Mr.  Juftice  ITates  in- 
decflftarted  a  doubt,  whether  a  corporation  could  be  rated  as  in- 
habitants or  occupiers,  and  did  fay,  I  believe,  what  has  been 
meigipned^  9aniely,^that  a  corporation  cannot  be  ^n  inhabitant 
.  OCocc^pieN  This  would  have  been  a  great  authority.  If  the 
.  9piniot^had.becn  given  With  cOnCderation;  butit  wasimme4iate, 
Jntbout;  t^c  f O;  |^flc£l  pn  it.     But ^that  poiqt  was  npt  cfTcntial 
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1774.    ^^  ^^  decifiotiy  and  all  tlie  couct  agreed  in  the  determination  of 
m~    ■    1*  the  cafe  upon  the  other  ground.  / 

^*  In  this  cafe,  the  qucftion  is,  whether  a  corporation  feized  in 

Caesmkr.  fee  for  their  own  profit,  is  rateable  or  not ;  which  is  a  very 
different  queftion,  and  depends  upon  this  point;  whether  in 
law  a  corporation  may  not  be  confidered  as  occupiers  or  inhabrt* 
ants  ?  By  the  ftatute  of  43  £/iz.  r.  a.  all  lands  and  all  real  property 
are  rateable  to  the  poor,  and  muft  have,  except  in  the  cafes  juft 
mentioned,  occupiers  and  inhabitants  in  conCderation  of  tax  •* 
therefore  if  a  man  has  no  tenant,  if  he  is  feifed  of  lands,  &r.  in 
fee,  he  is  faid  to  occupy  them  himfelf  or  by  his  bailiff,  CsTr. 

Moft  of  the  old  colleges  are  extraparochial,  and  upon  that 
ground  they  are  not  rateable.  But  except  upon  that  foundation 
there  has  been  no  inftance  cited  that  a  corporation  is  exempted 
from  this  tax ;  and '  I  can  find  no  authority  in  point  of  law 
^  which  {ays  they  cannot  be  rated.  But  there  are  fome,  that  go 
very  far  to  prove  the  contrary.  T!ht ^£rft  I  (hall  mention, 
though  not  the  moft  ancient,  is  the  Ironmongers*  company  verfus 
Naylor,  reported  in  2  Mod.  185.  Sir  Thomas  Jones  85.  i  Fentr. 
3x1.  and  3  Keble  719.  which  was  a  diftrefs  for  hearth-money  : 
there  was  no  doubt  or  queftion  in  that  cafe  whether  as  a  cor- 
poration they  were  rateable  or  not;  but  whether  they  could 
properly  be  faid  to  be  the  occupiers;  the  houfes  for  which 
the  tax  was  levied  never  having  been  finiflied.  The  court  held 
they  were.  The  authorities  frpm  2  Injl.  703 •  and  i  Jones  187. 
(hew,  that  corporations  are  rateable  both  as  inhabitants  and  as 
occupiers :  and  if  liable  in  refpe£l  of  the  repairs  of  bridges  and 
churches,  they  are  equally  fo  within  the  purview  of  die  ftat. 
43  Eiiz.  c.  a. 

The  next  objc£lion  made  to  this  order  is,  that  thefe  areas 
yield  no  profit,  and  therefore  ought  not  to  be  rated.  Tb« 
anfwer  to  that  is,  that  the  value  is  in  the  judgment  of  the 
afleffbrs.  If  land  undergoes  any  alteration,  the  affeffbrs  muft 
take  all  the  circumftances  into  their  confideration  when  they 
are  abouMo  fix  the  valuer  It  would  be  an  abfurd  rule  to  fay, 
that  lands  not  coveted  with  houfes,  (hould  pay  the  fame  as  they 
did  when  houfes  were  ftaAding  upon  them.  The  rates  miift  be 
according  to  the  value  of  the  thing  to  be  rated  i  and  the  duties 
increafe  according  to  the  increafe  of  agriculture  or  improvement- 
But  it  feems  a  very  extraordinary  thing  for  the  college  to  fup* 
pole  that  they  are  to  take  in  all  thefe  lands  and  pay  nothing  for 
thcin.    I  do  not  iay  what  value  is  to  be  fet  upon  them^  nor 

5  wiU 
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irill  thU  dcunmnation  give  a  fanSion  to  the  particttlar  value     1774* 
fixed  by  the  prefent  rate :  but  they  muft  be  of  feme  value  i  and  ■ 
wbatfoever  the  fuantum  may  be,  I  am  of  opinion  that  the  col*      v^, 
lege  in  its  corporate  capacity  is  rateable  in  refpc£l  of  it.  CAwmit. 

Mr.  Juftice  Afion.  I  concur.  The  premtfies  in  queftion  muft 
be  of  fome  value :  and  a«  to  the  quantum  it  is  the  province  of 
the  wcrfecrs  to  decide,  not  the  court.— «I  have  no  idea  but  that 
a  cmrperatian  may  be  cccupiers :  as  fuch,  they  may  have  ihfpec- 
tioa  of  the  rates ;  and  upon  an  application  to  the  court  for  that ' 
purpofe,  it  would  be  no  anfiver  to  fay,  they  are  an  invifible  body; . 
for  they  may  infped  them  by  their  fervants  and  the  court  would 
pnniA  a  refufal  by  attachment.— As  to  the  nmedy  of  levying 
a  duty  upon  a  corporation  ;  the  books  all  agree  that  it  can  be 
levied,  though  they  diflper  in  the  mode.  Sheppard  in  his  trea« 
tife  upon  corporations  fays,  <*  If  a  fum  of  money  be  to  be  levied 
«*  upon  a  corporation,  it  may  be  levied  upon  the  mayor  or  chief  '*•  • 

"  matglftrate,  or  upon  any  perfon  being  a  member  of  the  corpo- 
«*  ration-**  The  words  are  taken  from  SiyUs  367.  and  are  what 
was  faid  by  RM  C  J.  in  the  cafe  o(  the  town  of  Colcbefier.-^ 
But  1  Fentr.  351.  in  the  cafe  of  the  City  of  London  concerning 
the  duty  of  water-bailage  is  diflFerent,  and  is  thus :  <<  Note»  It 
^  was  faid,  that  for  a  duty  or  charge  upon  a  corporation,  every 
**  particular  member  thereof  is  npt  liable ;  but  procefs  ought  to 
*<  go  in  their  public  capacity/'  And  this  is  the  right  law. 
In  Thursfield  verfus  Jones^  Skin.  27.  the  corporation  were  cited  , 

Kof  by  their  ^n^  names,  but  in  their  politic  capacity  :  and  the 
court  faid,  <*  if  the  company  had  neither  land  or  goods  there 
^  was  no  way  to  make  them  appear :  but  if  they  ftood  out, 
^  then  they  muft  lie  by  the  heels  in  their  natural  capacity/' 
Therefore  the  idea  that  a  corporation  is  not  liable  to  be  rated,  or 
amenable  by  procefs  in  refpe£t  of  a  rate  is  not  well  founded. 

By  a  late  a£l  17  Geo,  2.  c.  38.  the  remedy  of  diftrtfs  is  ex* 
tended  beyond  the  particular  parifli,  into  other  precin£ls,  and 
even  into  other  countie^.  So  that  their  property  is  anfwerable 
though  they  cannot  perfonally  be  puniflied. 

Therefore  I  am  clearly  of  opinion  that  as  a  corporation  they 
are  liable  to  be  rated,  and  that  the  order  of  feiBons  is  good : 
ihongh,  in  refpe A  of  the  quantum,  an  appeal  is  dill  open  if  the 
college  think  themfelves  aggrieved*  Mr.  Juftice  Wi//e/  and  Mr. 
Juftice  AJhhurft  concurred* 

The  court  ordered  that  the  order  of  feflions  be  quafiied  io 
far  as  the  fame  relates  to  the  porter  and  butler  therein  mention- 

C  3  .  cd. 
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.1774.    ti\*vtr\d  that  the  reft  and  refidue  of  the  matters  therein  contained 
■  be  affirmed. 


ff^l  The  Mayor  of  Lynk  ver/us  TgRNER. 

^'^^\  irRROR  from   a  judgment  of  the  court  of  common  pleat 

corporation  m  an  action  upon  the  cafe  againlt  the  corporation  of  Lynn 

fSw^Tt'"  ^S*^  for  J  not  repairing  and  deanfing  a  certain  creek  or  fleet 

creek  \fxxo  Called  Dowjhill fleet  into  which  the  tide  of  the  fea  was  accuftom-* 

tide^ef  the  ^^'  ^^  ^^^  ^"^  reflow  as  from  time  immemorial  they  bad  been 

feajbntfed  ufed^  whcrcby  the  fea  was  prevented  from  flowing  therein,  fo 

tbuc  n<^  that  the  faid  creek  was  rendered  unnavigable,  and  the  plaintiflF 

faying  it  obliged  to  Carry  his  corn  round  about.     The  declaration  con* 

was  4  Btfvi-  o  1  t  A 

gahleriver)^  fiftcd  of  nine  counts :  the  fecond  count  ftated  no  f pedal  damage-^ 

mC^oru!/'  but  only  charged  generally,  that  the  plaintiff  had  loft  the  ufe  of 

they  had      ^^j  navigation.    Judgment  by  nihil  dicit  and  damages  ,upon  a 

,  been  ufedf  .       * .         . 

the  laion    writ  of  inquiry. 

I'es,  ti»y 

no  fpc'CJal  damage  he  ftated.    And  faying  ♦'  esfrm  time  immemorial  tbef  bad  been  •Jed'*  is  well 

enough,  without  alleging  that  they  were  boundj  &c,  rutytme  teuur^^  or  other  fpecial  caufe. 

Mr.  Baldwin  for  the  plaintiff  in  error.  If  any  one  count  is 
bad|  the  judgment  may  be  fet  afide*  Upon  the  face  of  this  re« 
cord  it  appears  that  the  locus  in  quo  is  a  navigable  river,  where 
the  tide  flows  and  reflowsi  and  the  fecond  count  is  general  with^ 
put  any  fpecial  damage  being  ftated^  If  fo,  the  injury  complain*- 
ed  of  is  not  the  fubjedl  of  an  adion  but  of  an  indi£lment.  For 
wherever  a  river  flows  and  rcflows  it  is  in  the  nature  of  a  <high« 
way,  and  i$  common  to  all.  Davh  56.  Sid.  149.  i  Mod*  105. 
rSalk.  357r  and  where  an  injury  is  received  by  a  nuifance  or 
obftrudlion  in  a  highway,  it  is  incumbent  on  the  party  to  (hew 
a  particular  damage :  ocherwife  an  aflion  dors  not  lie*  |  Infi^ 
56.     Carth.  191.     Cro.  Eiiz.  664.*    5  Co^  73, 

Lord  Mansfield.  Ex  faflo  oritur  Jus.  How  does  it  appear 
that  this  is  a  navigable  river  i  The  flowing  and  reflpwing  of 
the  tide  dpes  not  make  it  fo  *»  for  there  are  many  places  into 
which  the  tide  flows  that  are  not  navigable  rivers  1  and  tho 
place  in  queftion  may  be  a  creek  in  their  own  private  eftate. 

Mr.  Baldwin.  Then  it  was  incumbent  oh  the  plaintifl^  to 
lhe\v  a  l)[>ccial  rcafon  or  tenure  why  the  corporation  ought  to 
repair,  for  they  are  not  bound  of  ^omqion  right.  2  Lotd  Raynu 
f  089.     1  Salt.  360,  S,  pi 
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I«ord  MamfeU.    It  b  here  alleged  thax  the  corgpi^i^on  ^ffe.    17*^. 
from  time  immemorial  been  ufed  to  ^repair.    It  (late^  tb^i^prej 


that  they  are  boand  by  prefcription,  and  it  migjlit  be  t^e  TCiy ,    l y n n^"  '^ 
I  terms  of  their  creation  or  chai 
other  judges  concurred. 
Let  the  judgment  be  affirmed* 


condition  and  terms  of  their  creation  or  charter.  n.^*^ 

The  three  other  judges  concurred.  '  ^ 


Harwood  verjus  GoodrighTj  LelTee  of  RoIlfi.     '  r-^/siy, 

TERROR   from  the  Common  PUoi    upon    a  judgment   uirAfubfe- 

eje&ment  of  a  fet  of  chambers   in  Lincoln' s^Inn*     Tho«<l^*"^twiq» 
eaufe  was  tried  before  Sir  William  dt  Gny^  Lord  Chief  Jufticd  be  found 
of  the  court  of  Common  Pleas,  zt  the  fiftiqgs  after  Trriii/jpJterm  %^S!!i" 
1773 ;  when  the  Jury  found  a  fpectal  verdid^  ftating  in  &x\m  difpofitkm 
ftance  as  follows:  .„  r^'/^Si 

particulars  of  that  dlfi«iieDce  bc4a)kiiown9  h  no  rivoopti^of  .Ipch  fbrmer  wilL 
*  That  Join  Lacy  of  Lincoln  s-Irm  Eft};  on  the  l(kb  4»y  q£'4N^ 
^^489  being  feifed  in  fee  of  the  chambers^and  p|P0niifll;$  jjjH  tini   .. 
declaration  of  ejeAment  mentioned^  and  poficAdof  ^xoafidcTn 
able  perfonal  eiiate,  and  alfo  entitled  to  the  ii|tqri;ft-of  ip^ppf  A 
bj  virtue  of  the  marriage  fettlementof  -his  father  p£;.lht  i^if^ 
April  1688,  and  a  private  z&  of  pSurUamenti  (b^  whkjb  (tte.i^d 
foffi  of  iO|OOo/.  was  directed  to  be  rgifed  and  laid  out -in  t^ 
purchafe  of  landsn  and  which  was  raifed  apcprdiogly^  but  i^ver 
ixiTcfted  in  land,)  made  his  will  in  writing  duly  attefted  to  pa&* 
lealeftates}  and  did  thereby  devife  as  foUo^si  that  is  to,  fayi 
*^  I  John  Lacy,  of  Lincoln* s^Inn  in  the  county  of  Miiidlefeif,  dc^   " 
''  Buke  this  my  laft  will  and  teftamenf  with  my  own  hand^  as 
**  follows ;  I  give,  devife,  and  bequeath,  ^1  my  re^  ^nd  per«v 
«  fbnal  eflatei  of  what  nature  or  kind  foeve%.  or  wher^o^eri^ 
^  be,  unto  my  dear  and  wetUbeloTed  friend  JM(rs.  JPrance/  Har^ 
^  vfood  now  of  Maiden  Lane  in  the  pariQi  of  Covft^  Garden^ 
**  Weftminfier^  aqd  her  heirs,  executors,  adminiftr;<tors,  and  a& 
^  figos  for  ever ;  defiring  her  to  pay  certain  legacies :  and  I  do 
*'  hereby  conftitute  and  appoint -the  i9SAyix%^Trances.Harviooi 
*<  to  be  the  fole  executrix  of  this  my  lait  will  and  teftament^.  > 
**  reroking  all  others^  by  me  heretofore  made/*    That  in  the 
fiunmer  of  the  year  1756,  the  faid  John  Lacy  of  Lincoln* s-inm^ 
being  in  like  manner  feifed  as  befove  mentioned,  didaake  and 
doly  publiih  another  will  and-teftament  in  writings  in  the  pre* 

G  4  "        fence 


88  tRINITY  TERM  14  Georce  UI.   B.R. 

1 7  74*     fence  of  three  fubfcribing  witnefles,  who  duly  attefted  the  fame. 

^ That  the  difp^tion  made  by  the  faxd  John  Lacy^  by  the  faid 

vrr/«i  will  of  the  year  17569  was  different  from  the  Sfpofition  in  the 
99^^^  ,  fnid  will  of  1 748 ;  but  in  what  particulars  is  unknown  /^  the 
Jaid jurors  i  but  the  faid  jurors  fay,  that  they  do  not  find  that  the 
faid  teftator  cancelled  hi8  faid  will  of  the  year  1756,  or  that  the 
faid  defendant  deftroyed  the  fame;  but  what  is  become  of  the 
faid  will,  the  jurors  aforefaid  are  altogether  ignorant.  Tha( 
the  faid  tefta^tor  John  Lacy  £fq-,  died  in  June  1767  fcifed  in  fee 
pf  the  faid  premife$  in  the  faid  declaration  mentioncd|  without 
iflue,'  and  was  never  married.  And  that  the  faid  Elfzaheth^ 
the  wife  of  the  laid  WUliwn  lUlfe^  the  leflbr  of  the  plaintiflT, 
is  the  neioe  and  heirefs  at  law  of  the  faid  ti^ftator  John 
Laej. 

The  queftion  was.  Whether  the  devife  in  the  will  of  1748 
to  the  defendant  was  revoked  by  the  will  found  to  be  execute4 
|ai7Stf? 

J)e  Qrey  Chief  Juftice,  Goidd  and  Nares  Juftiees  gave  judg-v 
pent  in  the  Common  Pleas  for  the  lefibrs  of  the  plaintiflTagalnft 
flie  opinion  of  Mr.  Juftice  BlackJIonis  upon  which  judgmes^ 
this  writ  of  error  was  brought. 

Mr.  DavenfoH  for  the  plaintiff  in  error.  This  cafe  mi^ft  be 
decided  vpen  two  or  three  leading  principles. 

Ftrfit  Tht^t  as  there  is  a  clear  indifputable  title  in  Mrs.  J?arn 
ifUQod  under  the  will  of  1748,  the  leffor  of  the  plaintiff  in  t]c{k^ 
inent  mult  ibew  a  fubfequen^  title  ec^ually  clear  and  indifv 
putable. 

Secondly^  A  fubftrquent  fubfVantive  independent  will  of  lands 
h  not  in  ttfelf  a  revocation  of  a  former  will,  nor  will  operate  39 
fiich,  unleft  it  contain  exprefs  words  of  revocation,  or  a  devife 
of  the  fame  lands  repugnant  to  and  inconfiftent  with  fuch 
ft)rmer  difpofition,  Cro,  jB/.  721.  Cro.  Jac,  ^4.  and  the  cafe 
of  Hitchen  verfus  Baffifty  reported  in  i  Show,  537.  Hardr,  374, 
S  &eJk.  592*  Camberb.  90.  and  209.  3  Mod,  203.  &ho%u.  Part. 
Caf.  146.  where  this  point  wa^  a^  |a(t  finally  fettled  and  acU 
fudged. 

But  ihirJSy^  fuppofe  a  fuhfequent  independent  will  of  lands 
ipottld  revoke  a  former,  yet  it  muft  appear  what  the  contents  of 
fueh  latter  will  a)Pe«  For  the  mere  finding  another  wi^  dpesnot 
tK  vi  termm  find  a  repugnant  or  different  difpofition:  and 
twenty  devtfes  of  the  ^c  IsMKtfi  ipay  ft^nd  %9gt\htr^  unlefs 
fhey  are  incpnfif^eat 
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Lord  Mansfield  alked  the  counfel,   if  they  had  conGdered      X774« 
whether  in  point  of  law  the  court  could  grant  a  venire  facias  di  * 

novo  after  a  'writ  of  error  brought :  and  inftanced  two  cafes,   ^*!^^^ 
HafweH  verftts  Cballice^  and  Rex   verfus   Kynajton  where  the      Goon. 
Hoofe  of  Lords  had  done  fo:  adding,  that  the  Honfe  of  Lords     *'^"^* 
csonld  not,  as  a  court  of  error,  have  fuch  jurifdi£lioo,  unkfs 
the  court  of  King^s  Bench  had  the  fame. 

Mr.  Serjeant  Hill  contra.  The  notion  and  dodrine  of  wills,  ^^ 
arifcs  from  the  civil  law,  and  is  borrowed  from  it :  The  notion  jut  iodu 
refpcdmg  exprefs revocations  was  eftabliihed  hj  the  flat. 3%  H.  8« 
^.  !•  before  which  ftaute  there  could  be  no  will  of  lands  except 
bjcuAom.  But  prefumptivc  revocations  exifted  before  that  z€t* 
The  notion  that  a  fubfequent  will  is  a  revocation  of  a  formert 
is  founded  on  the  nature  of  the  inftrumcnt  itfelf  ^  becaufe  if 
it  were  the  intention  of  a  teftator  that  his  firft  will  (hould  ftand 
at  the  time  of  making  a  iecond,  the  latter  would  be  a  codiciU 
uid  not  a  will*  Therefore,  wherever  there  are  two  independent 
wills,  the  latter  is  a  revocation  of  the  former.  Svnnbume  15. 
Mo  man  can  die  with  two  teftaments,  becaufe  the  latter  doea 
always  infringe  the  former,  523.  5.  P.  Perkins^  feS.  478.  Sbepm 
TmtAJlone  410.  Hardr.  376.  per  Hale  C.  B.  Apply  this  doc- 
trine to  the  prcfent  cafe.  It  is  found  that  the  will  of  1756 
was  duly  attefted  to  pafs  real  eftates,  and  that  the  teftator,  who 
was  eminent  in  the  law,  had  no  real  eftate  but  the  chambers  in 
Lincoln*!  Inn.  This  is  ftrong  evidence  of  a  change  of  intention 
ia  the  teftator,  and  confequently  fufficient  to  prove,  that  the 
new  difpoficion  was  diflFerent  from  the  former ;  otherwife  it  was 
nugatory  to  make  itr  At  leaft  the  execution  of  the  fecond  will 
renders  it  Tery  doubtful,  whether  Mrs.  Harwood  is  entitled  to 
any  thing ;  and  it  is  a  fettled  rule,  that  where  it  is  uncertain  who 
is  to  take,  the  heir  at  law  (hall  be  entitled.  The  cafe  of  Hitcbins 
verfus  Bajfeti  is  in  favour  of  the  defendant  in  error :  for  the 
grounds  upon  which  the  court  decided  that  cafe  were,  that  there 
was  no  proof  pf  any  change  of  intention  whatfocver  in  the  de« 
vifor,  or  that  the  fecond  will  in  any  way  related  to  or  affe£led 
his  lands.  But  in  the  prefent  cafe,  it  is  fuf&ciently  found  by 
the  medi  of  devifing,  that  the  fecond  will  did  relate  to  lands,  and 
to  the  very  eftate  in  quciftion }  becaufe  he  had  no  other  real 
eftate;  and  it  is  exprefsly  found  that  the  difpolition  of  1756  is 
diftrent  from  the  difpofition  in  1748.  Therefore,  under  all 
the  cu'cumftances,  this  finding  amouou  to  an  exprefs  revocation 

l^ord 
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1 774.         I^td  Mansfield.    Let  it  ftand  for  a  fecond  argument :  but 

• •  I  will  juft  ftate  the  iLort  compafs  in  which  the  quedion  lies.  ■ 

^^^^!!^  Though,  as  to  perfonal  eftate,  the  law  of  EftglanJhsiS  adopted 
Go«i>'  the  rules  of  the  Roman  teftament,  yet  a  devife  of  knds  in  Eng'^ 
land  is  confidcred  in  a  different  light  from  a  Roman  will*  For 
a  will  in  the  civil  law  was  an  inftitution  of  the  heir.  But  a 
devife  in  England,  is  an  appointment  of  particular  lands  to  a 
particular  devifee ;  and  is  confidcred  in  the  nature  of  a  convey- 
anee  by  way  of  appointment;  and  upon. that  principle  it  ia^ 
that  no  man  can  devife  lands  which  he  has  not  at  the  date  of 
fuch  conveyance.  It  does  not  turn  upon  the  conftru&ion  of  the 
ftat.  32  Hi  8.  r.  1.  which  fays,  that  <^  any  peribn  having  lands,  {5V. 
«  may  <lfcvife.'"  For  the  fame  rule  held-  before  the  ftajtutCj 
where  lands  were  devifable  by  cuftom. 

It  is  upon  the  fame  principle)  but  carried  too  far  by  fubtlety^. 
that  there  hare  been  revocations  determined  contrary  to  the  in- 
tent of  the  teftator ;  as  where  he  has  afterwards  made  a  fc6BP* 
mcnt  or  the  like ;  becanfe  that  has  been'  conftmed  a  new  ^p^ 
pointment.  Such  is  the  difiexcnce  between  the  Roman  will  and 
a  flevife  of  lands  in  England. 

But  it  -rony  be  faid,  that  if  there  is  a  complete  fecond  will, 
h  cannot  do  otherwife  than  revoke  a  former:  for  if  it  is  only  a 
Tariation  or  fubtraSfion  from  a  former  will,  it  is  in  the  nature  of 
a  codicil.  Now  with  regard  to  land,  a  fubfequent  devife  o£ 
land  mud  be  inconfiftent  with  a  former  devife  .of  the  fame 
land,  or  the  firft  will  ftand  as  a  good-  fubfifting  devife ;  for  if 
the  teftator  gives  it  to  jt.  and  does  no  other  z€t  which  will 
traf)sfer  it  to  a  third  perfon,  the  original  devife  to  A.  remains 
good.  There  muft  therefore  be  an  inconfiftent  difpofitioii  in  the 
whole  or  in  part;  if  there  be  an  inconfiftency  in  part,  it  is 
a  revocation  as  to  that  part  only.  As  where  a  teftator  devifcs 
an'abfolute  eftate  in  fee  to  ji.  and  afterwards,  by  a  fubfequent 
devife^  gives  him  only  an  eftate-tail  in  the  fame  land;  it  is  fi 
revocation  to  the  extent  of  the  difference  between  an  eftate^tail 
and  an  eftate  in  fee* 

In  the  prefent  cafe,  the  queftion  arifes  upon  certain  fads  found 
by  the  fpecial  verdift ;  but  the  argument  has  gone  upon  pie* 
fumption  only:  and  much  has  been  faid  vt^hich  would  have 
been  very-fit  for  the  jury  to  have  confidcred.  The  opinion  of 
the  court  muft  be  guided  by  conclufions  drawn  from  the  fads 
ftated,  which  are ;  That  the  defendant  had  a  title  by  defcent  e 
but  A  will  is  found  which  defeats  that  title.    It  is  not  found 

that 


IIGHTr 
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that  this  will  was  revoked.     But  the  jury  find  that  the  tcftafcr     1774* 
made  a  fecond  iPilL    It  is  ftateid  that  the  difpofition  made  by  '^ 

this  fecond  will  is  inconjiftent  with  the  devifes  contained  in  the  twi^* 
ftrmer  ?  No  5  but  they  find  it  to  be  diferent:  and  if  the  Yerdia  G<>o»- 
bad  refted  there,  there  might  have  been  a  ground  of  argument  to 
fayi  that  different  was  a  general  finding  applicable  to  the  whole 
will,  and  therefore  it  mud  mean  totally  different.  But  the  jury  go 
cm  to  fay,  that  they  do  not  know  wherein  the  difference  confijts.  If 
the  jury  cannot  find  it»  the  court  in  fuch  cafe  cannot  prefame 
the  difference.  The  jury  might  have  had  evidence  to  prove  an 
inconfillent  difpofition  or  circumfiances  to  lay  a  fahr  foundation 
for  prefnming  it  to  be  fo,  as  fpoliation  or  the  Hke  :  but  no  fach 
circumftance  appears  \  they  merely  find  a  fecond  will,  and  as  to' 
what  alteration  it  made  in  the  former,  they  fay  they  are  totally 
ignorant.  How  then  can  the  court  fay  it  ?  For  the  court  cannot 
prefume  any  thing.  The  mere  circumftance  of  making  a  fecond 
will  is  not  in  itfelf  a  revocation  of  a  former:  for  the  teftator 
snay  cancel  fuch  latter  will,  and  it  has  been  fettled  that  if  a* 
man  by  a  (econd  will  even  revoke  a  former,  yet  if  he  keep  the 
firft  will  undeftroyed,  and  afterwards  deftroy  the  fecdnd,  the 
ftrft  will  is  revived.  In  this  cafe  the  jury  do  not  fay  a  fyltable 
as  to  the  fecond  will  being  in  efft  at  the  time  of  the  teftator's 
4eath.  The  ftiattef  feems  to  me  to  lie  liete.  It  muft  be  Ihewn 
that  upon  thin  fpecial  verdifk  the  jury  have  found  the  feccmd 
will  to  be  in  fome  particular  repugnant  to  or  inconfiftent  with' 
the  firft :  whereas  the  only  reafon  that  has  been  affigned  for 
feppofittg  it  to  have  been  different'  from  the  firft,  is  that  tho 
teftator  made  another  will. 

Afterwards  in  Mich.  Term  it  was  argued  by  Mr.  Wallace  for 
the  plaintiff,  and  Mr.  Lee  for  the  defendant,  when  Lord  Manc^^ 
fields  after  ftating  the  cafe,  delivered  the  opinion  of  the  court 
as  follows: 

Each  party  infifts  that  upon  this  fpecial  verdi£l  there  is  a  title 
found  in  their  favour:  the  plaintiff  (now  defendant  in  error)  ' 
fays  there  is  a  clear  title  for  him,  as  heir  at  law;  the  de- 
Icndant,  that  there  is  a  clear  title  for  her,  as  devifee:  and 
iieither  party  has  contended,  that  there  is  any.  fuch  defed  or 
repugnancy  in  this  verdi^i,  as  to  render  it  uncertain  for '^e 
^urt  to  proceed  upon  it,  and  I  think  rightly:  for  there  is  a 
title  found  for  one  of  the  other.  Nor  has  either  fide  moved  for 
n  vemre facias  de  now;  if  they  had|  this  court  a«  ;i  Court  of  error 
^uld  bive  granted  it* 

la 
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verj'ui 

GOOD- 
JL|««IT» 


Ifafobfe- 
quent  will, 
jcirher  vir- 
tually or 
exprefsly 
rrvokJDg  a 
/ormcr  will, 
be  deflroy* 
cd,  th& 
/oi'm«r,  if 
fuhfiftiny, 
is  revive^. 


III  confidering  this  fpecial  Terdi£t,  the  duty  of  the  court  is  to 
draw  a  conclufion  of  law,  from  the  fads  found  by  the  jury  j  for 
the  court  cannot  prefume  any  h€t  from  the  evidence  dated. 
Prefumption  indeed  is  one  ground  of  evidence  \  but  the  court 
cannot  prefume  any  fzSt.  In  cafe  the  defendant  had  been 
proved  to  have  deftroyed  this  laft  will,  it  would  have  been  a  good 
ground  for  the  jury  10  find  that  this  was  a  revocation.  But  the 
jury  on.  the  prefumption  muft  have  found  the  fa£l:«  So  with 
regard  to  all  the  other  circumftances ;  fuch  as  the  prefuming  it 
to  be  in  her  hands,  and  that  there  were  three  attefting  witnefTcs 
to  the  will :  thefe  would  have  been  proper  for  the  jury  to  have 
confidered  ^  but  we  are  confined  to  the  fads  found  by  them : 
which  are  as  ioUow : 

They  have  found  the  defendant  to  be  heir  at  law  of  Jfihn 
Lacy:  as  fuch, he  would  have  a  clear  title  if  there  were  no 
other  claimant  by  fcttlement  or  will.  The  title  of  an  heir  at 
law  is  not  to  be  defeated  by  conjedure,  ambiguity,  or  uncer* 
tainty  %  and  even  where  there  is  proof  of.  a  will  having  exifted^ 
which  however  does  not  appear,  the  court  cannot  go  into  con«- 
jedure  what  it  is  probable  the  teftator  may  have  done  by  that 
wiill ;  but  it  mud  be  ihewn  to  contain  an  adual  exprefs  devife 
which  difinherica  the  heir  at  law.  But  in  the  prcfent  cafe,  the 
jury  have  found  a  clear  title  againft  the  heir  at  law :  for  they  have 
found  a  good  fubfifting  will,  properly  attc fted,  and  an  exprefs 
devife  to  the  plaintiff  in  error,  concerning  the  conftrudion  of 
which  there  is  no  doubt.  For  even  in  the  cafe  of  an  adual  de«< 
vife,  a  proper  meaning,  as  I  have  before  dated,  mud  be  found 
to  difinherit  the  heir  at  law.  Here  a  clear  devife  is  given  againit 
him :  therefore  he  mud  get  rid  of  this  title  and  prove  his  owa 
by  other  fads  to  be  found  in  this.verdid  }  which  if  it  were  the; 
truth  of  the  cafe  he  might  do,  either  by  (hewing  that  the  will 
under  which  the  devifee  claims  is  revoked,  or  that  the  tedatQir 
had  no  power  td  devife.  In  this  cafe  there  is  no  difpute  as 
to  the  tedator's  power  to  devife :  therefore  a  revocation  mu(t 
be  (hewn,  and  the  mode  of  doing  that  is  by  another  will« 
But  that  is  not  all}  for  he  mud  (hew  in  fad,  that  it  was  re^ 
yoiid  by  another  will  which  fub^f  J  at  the  death  of  the  tedator  | 
becaufe  if  a  tedator  makes  one  will  and  does  not  dedroy  it, 
though  he  makes  another  at  any  time  virtually  or  exprefsly  re- 
voking the  former ;  if  he  afterwards  dedroy  the  revoCatioUj  the 
^rd  will  id  dill  in  force  aod  good. 


But 
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But  wliat  is  there  in  this  cafe  to  fliew,  that  the  will  of  1756     1774* 
ever  revoked  the  deYife  of  the  chambers  in  queftion?     The 


plaintiff  in  the  original  caufe  refts  it  on  two  grounds :  Firft,  *^fi^^ 
that  there  is  a  contrary  deTiTe,  if  it  can  be  made  out}  the  clear  o^^n- 
anfwer  is,  if  there  is  a  contrary  devife,  it  is  againft  the  heir. 
But  it  is  contended,  that,  becaufe  the  jury  fay  there  was  a  dif- 
ferent difpoCtion,  the  court  is  to  prefume  that  there  was  a  dif- 
ferent di^Gtion  of  the  fubjed-matter  in  queftion.  Properly 
fpeakingy  amiber  will  cannot  exift  without  there  being  a  differ^ 
cnoe :  becaufe^  if  it  be  exaAly  the  fame,  it  is  no  more  than  a 
duplicate  or  a  republication  of  the  firft  will :  the  jury  therefore 
finding  it  to  be  another  will,  ex  vi  tfrmim  fay,  it  was  difiercnt. 

It  is  neceflary  in  a  perfonal  tcftament  to  make  an  executor^ 
but  not  (b  to  a  derife  of  lands,  which  muft  be  revoked  ezpreis- 
ly  by  a  fubCequent  will.  The  jury  here  have  not  found  any  re- 
Tocation  of  the  former  will :  nor  is  there  any  in  point  of  law  ; 
for  the  mere  drcumftance  of  making  another  will  is  not  virtual^ 
ly  a  rerocation  of  a  will  ofland.  I  can  fee  no  difierence  be- 
tween the  cafe  of  RiUigrnv^^  wilt  and  this.  For  in  that  cafe» 
the  joryt  by  faying  there  was  a&W  Ujlamentum^  certainly  found ' 
a  difference :  here  they  fay  it  was  different,  but  add,  that  they 
do  not  know  in  what  the  difference  confifts :  this  fpecial  ver* 
dift  therefore  does  not  find  a  revocation. 

The  fixond  ground  which  the  defendant  refts  upon  is  this ;  that 
it  is  uncertain  whether  the  will  be  revoked  or  not ;  and  where 
the  heir  at  law  claims,  his  title  fliall  never  be  taken  away  by  , 
an  nncertainty.  But  this  is  all  a  fallacy ;  for  here  the  devifee  does 
not  fet  op  an  uncertainty ;  (he  (hews  a  clear  title  under  the  will 
of  1748.  On  the  contrary  it  is  the  heir  at  law  who  fets  up  an 
nncertainty  againft  her.  Upon  the  whole,  I  think  the  jury  have 
not  ezprefsly  found  that  the  devife  of  the  chambers  in  the  will 
of  1 748  was  revoked  by  th^  will  in  x  75 A.    Therefore^ 

Let  the  judgment  be  rererfed. 

Afterwards,  upon  an  appeal  to  the  Houfe  of  Lords,  the  judg« 
ment  of  the  court  of  Kini^s  Bench  was  affirmed :  the  barons  of 
the  Ezjcheqner  attended  (except  Mr.  baron  Pirrat)  and  were 
all  of  opinion  with  the  Judges  of  the  Xiff^s  SenciJ  Pa/ik* 
^5  Gm.  3. 
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1774.  St  John  wr/tu  fiifliop  of  Wintoh. 

SamedMy,  TERROR  fiom  thc  Common  Pleas  upon  a  judgment  iii 
fod  ©rJ!^  ^«^r/  /a/>^Ji/  of  thc  advowfon  of  thc  church  of  Mottisfcmt 
fyitcm  of  alias  Moifon  Eaji  Dean^  and  Lockerly  in  thc  county  of  South' 
th*a)*umy  ompton^  claimed  by  the  plaintiff  in  error,  under  a  grant  made  to 
oiH.'VM.  him  in  fee,  2d  December  1766,  by  Lady -Srw^A/tf«  Z)r/wfx  wi- 
ticlesw£6/^  dow  of  Sir  Brian  BrQughion  Delves  deceafed  }  who  claimed  fuch 
'^Thcf^*  advowfon  as  devi/ee  under  the  will  of  her  late  hujhand  Sir  Brian- 
cutcry'inpart  The  caufc  was  tricd  at  the  ^ffizes  holden  for  the  county  of  South* 
(bcing^an**  flw//^«  on  the  26th  of  July  1773,  when  thc  jury  found  si 
iu/vowfin)     fpecial  verdift  in  fubftancc  as  follows: 

^^u/by  "  That  on  thc  13th  of  June  1763,  Sir  Brian  contra£led  by 
zrec^nt con-  if  articlcs  of  agreement  with  Sir  Thomas  Gatehoufey  for  the  pur- 
4evif«  to  "  chafe  of  the  manor  of  Upper  Clat/ord  in  thc  county  of  Hants,  in 
foUo^lV  **  confideration  of  lOyOOo  /;  the  purchafc  money  to  be  paid,  and 
«« All  the  «  the  conveyance  completed,,  on  or  before  thc  25th  of  March 
««mcmi-'  ''  1764.  That,  on  thc  30th  pf  OSiober  1763,  Sir  Brian  further 
««agei,«/-  <c  cohtr^fted  by  articles  with  thc  honourable  Thomas  Pitt,  for 
«  and  here-  **  the  purchafc  of  the  manor  of  jlbbots  Antt,  and  alfo  the  ad- 
"  ments  in  **  vowfon  of  the  parifli  church  of  Abbots  Ann  in  the  county  of 
"thccoun-  ^<  Southafnpton,  in  conCderation  of  24,000/;  'jocxoL  being 
"for^the  ^*  P^^^  ***  party  znA  the  remaining  17,000/.  to  be  paid  at  ttc 
«|/ir«Atf/f  u  time  of  completing  the  pqrchafe  and  executing  thc  couvcy- 
«« I  have  •'  ance ;  which  was  to  be  on  or  before  thc  25th  of  March  1764. 
r,^"jj^  "  —That  on  thc  loth  of  February,  1764,  Sir  Brian  purchafed 
"  add  «<  of  Thomas  Fuller  and.  others,  and  took  a  conveyance  to  himfclf 
«  of  In  lieu  "  i"  fc^  of  ^^9  advowfon  *  of  Mottisfont  in  the  county  of  Hants, 
« thereof,  «<  in  coofideration  of  2,500/.  the  money  being  paid  down  and 
«« ncy  arT    "  ^hc  dfecd  executed  on  that  fame  day." 

«  Si?  file  '^^^^  ^^*"g  ^^  '''l^^^  ^"  ^^^  ^^  *^  ^^'^^  advowfon  of  JI/(?////. 
«« of  my  j^«/,  and  being  entitled  in  equity  to  thic  feveral  eftates  con- 
«  ta»  In  ^"^^^  ^^^  ^y  ^^^^  f*><J  article,  which  then  remained'  to  be  car- 
«« thccoun-  ricd  into  Execution,  and  being  feifed  in  fee  of  divers  manors  and 
"wUhdircc  eftates  in  the  county  of  Stafford,  and  of  certain  copyhold  eftatea 
twnsfor  of  inheritance  in  Suffolk,  znd  of  a  fmall  freehold  cftatejn  the 
tliccon.  *  county" of  W(?)>,  and  feifed  for  his. life  (under  his,  mvriagc^Cct- 
Thfadvo^.^^^'^-^"^)  of  divcrs  manors  and  cttates  in  thc  county  of  -Chefter, 
fon,  the  with  remainder  to  his'firft  and  other  foris  fucceffiyely  ,in .  tail 
wiiichwas  "^alc,  (fubjcA  to  her  jointure  of  zooo/.  a  year,  and  to  one 
completely  other  jointurc  of  1000  A  a  year  to  his  mother,)  with  revcr- 
bcforethe    fioo  to  himfelf  in  fee;   and  being  likewife  feifed  ia   fee  of 

making  of 

the  will,  •  The  advowfon  in  queftioo. 

ihallpaft.  '         ^  • 

9  area! 
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m  teal  eftate  in  the  county  of  Lincobff  wiiidi  he  had  contrad-     1774. 
ed  to  fell  by  ankles  to  George  Fojler  Tuffnell  Rfq.  in  confidera- 


ti<m  of  27,000/.  which  wag  to  be  paid  on  completing  the    **ii^*  • 
-parchafe;  Did,  on  the  21ft  May  17641  duly  make  and  publiAi    BUhopof 
his  laft  will  s|nd  tcftament;  wherein,  after  beqneathing  his  dweB-      **'^* 
ing-hoofe  in  town,  together  with  his  jewels,  plate,  houfehold 
furniture,  tic^  to  his  wife  Lady  Mary  Broughten  Delves^  her 
beirs^  executors  and  adminiftrators  refpedirely,  to  and  for  her 
and  their  own  proper  ule  and  benefit ;  he  proceeds  thus : 

**  Alfo  I  give,  devi/e,  and  bequeath  to  my  faid  wife  and  her  heirs,  ChufeiipcMi 
to  and  for  her  and  their  own  proper  ufe  and  benefit,  all  the  "^^^^^ 
mafwtf,  meffimges,  ADVOvr sons,  farms,  lands,  tenements,  biredlta-^  *rirci. 
metHs^  and  real  eftate  v)batfoever,  JitwAe  and  ieif^g  in  the  eounty  cf 

HaMTS,      for    the    PVRCHASS    whereof    I     HAV^    ALREADY 

COKTRACTED  AND  AGREED,  with  all  and  every  the  apptsrtenances, 
and  all  my  right,  title,  and  interefi,  in  and  to  the  fame;  or  in 
LIEU  THEREOF  the  fuhole  money  ari/ing  by  thejale  of  all  my  real 
eflates  in  the  county  tf  Lincoln,  and  SVCH  FURTHER  suit  AND 
SUMS  of  mtmey  as  together  with  the  m^ney  ari/ing  from  fuchjhle 
Jball  befufficunt  to  enable  my  faid  w^e  or  her  heirs  to  COMPLETE 
ihefeveral  coNTrtlACTS  /  have  made  as  aforefaidj  for  the  purch^e 
of  the  SAID  ESTATE  AND  PREMISES  in  the  county  of  Hants  i  in 
tru/l  neverthelefs  to  complete  the  faid  PURCHASES,  and  to  pro-* 
cure  and  take  convetances  of  the  fame  eflates,  in  the  eotsnty  of 
Hants,  to  her  and,  their  own  proper  ufe  and  benefit/*  He  alfo 
gave  to  truftees  and  their  heirs,  all  and  fingular  his  manors, 
mefiiiages,  advowfonsy  farms,  lands,  tenements,  tithes,  heredi- 
taments and  real  eftates  whatfoeyer,  fituate,  arifing,  and  being 
in  the  counties  otStaffofd  znd  Chefler,  or  either  of  them,  to  the 
ufe  of  his  brother  Thomas  Delves  for  life,  with  remainder  to  his 
ifiiie  in  ^x\€t  fettlement,  with  divers  remainders  over.  And 
then,  after  certain  pecuniaty  legacies,  the  teftator  gave  all  the 
rcfidue  of  his  perfonal  eftate  to  his  brother  the  faid  Thomas  Delves. 
**  That  the  faid  articles  of  1 3/^  Jvn^,  and  30/*  ofOSfober  1 763, 
wdre  in  force  at  the  time  of  making,  his  faid  will ;  and  that  fince 
his  death,  the  refpedive  premifes  had  been  conveyed  to  Lady 

'  Broughton  Delves.  That  at  the  time  of  making  his  faid  will, 
Sir  Brian  was  feifed  of  no  other  advowfon  in  the  county  of  'iouth' 
ampton,  except  the  advowfon  of  Motthfont,  comprifcd  in  the  con- 
veyance of  the  xcthof  February  1764  \  nor  had  he  ^ontraSedlox 

'  tfaepu^chaie  of  any  manor,  meffiiage,  advowfen,  &c.  in  the 'county 

of 
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1 774-     t>i  Southampton^  which  tified  in  ^M/rtf^»  othet  than  thofe  metl' 
tibned  in  the  anicles  of  x'j^xkiJumzxiA  the  3othof  O^dj^  ^l6\\ 


w^T  Nor  was  he  feifed  of  or  entitled  unto  any  aivowfon  or  advowfans 
V/^IJ!!  in  the  countUi  of  Stafford  or  Chejter.  That,  on  the  ift  of  A- 
bruary  1 7669  the  UiA  Sir  Brian  died  without  revoking  or  al- 
tering his  faid  will,  and  without  iflue  s  leaving  Thomas  Delvir 
his  only  brother  and  heir  at  law,  now  Sir  Thomas  Brougbton. 
That  the  faid  Sir  Thomas  Broughtony  on  the  6th  June  1772^  con- 
veyed the  advowfon  of  Alottis/ont  to  Robert  if i// clerk  and  bit 
heirs  for  the  fum  of  3,825/. 

The  queftion  arifing  upon  this  yerdlft  waa,  «•  Whether  the 
**  /aid  advonvfin  of  the  church  of  Motttsfont  pOffid  to  Lady 
*•  Broughton  Delves  the  teftator^s  tuidow,  by  virtue  of  that  elaufe 
'<  in  his  willy  whereby  the  teftator  gave  and  devifed  to  bit 
<<  faid  wife  all  manors,  mefluages,  advow/ons,  &c.  in  the  county 
««  of  Hants  for  the  purchafe  whereof  he  had  contraQed  and 
<<  agreed:  for  if  not,  then  the  faid  advowfon,  being  undifpofcd 
^  of  by  the  faid  will,  defcended  to  the  faid  Sir  Thomas  Brwgbton 
<*  as  heir  at  law  to  the  faid  teftator  ?"^The  court  of  CammM 
Pleas  were  of  opinion,  that  the  advowfon  of  Mottisfoni  did  mi 
pafs  by  this  elaufe  to  Lady  Broughton  Delves  §  ami  gave  judg- 
ment for  the  now  defendant  in  error,  upon  which  judgment 
this  \trtit  of  error  was  brought.  This  cafe  was  argued  twice  ; 
firft  in  Eafler  term  1774,  by  Serjeant  Walker  for  the  plamtiff, 
and  Serjeant  Glynn  for  the  defendant,  and  now  in  this  term,  by 
Mr.  Mansfield  for  the  plaintiff,  and  Mr.  Dunning  for  the  de- 
fendant. 

For  the  plaintiff  it  was  contended,  that  this  was  an  rx- 
prefs  devife  to  Lady  Broughton  of  the  advowfon  of  Mottisfont^ 
it  being  fituate  in  the  county  of  Hants^  and  not  only  contraEled 
far  but  aBually  conveyed  to  the  teftator  before  the  making  of  hi* 
wilh  that  a  contrary  conftrudlion  would  render  the  word  ^^  ad-' 
•*  vowfon/*  in  the  plural  number  of  no  effeBs  the  teftator  not  hav- 
ing contraBed  for  any  other  advowfon  in  Hampfliire  except  the 
advowfon  in  queftion,  and  thzt  of  Abbots  ^nn ;  and,  therefore,  that 
the  rule  of  law,  which  in  the  ezpofition  of  all  inftruments,  and 
more  efpecially  of  wills,  prefers  fuch  a  conftrudion  as  will 
give  effe£t  to  every  expreffion  in  them,  ought  to  prevail  in  this 
cafe.^To  this  point  was  cited  the  cafe  of  Mtrril  verlhs  27/- 
ehols.  2  Bulfir.  176.  where  "a  teftator,  havrog  two  feveral 
<<  mmeties  of  lands  by  feveral  purchafos  ia  Kent  and  m  Effex^ 

•^  devifed 
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*'  devtfed  as  follows:    >#frJ  a/  to  mj  moieties^  I  devife  all  my     1774. 
•*  imieiies  in  Kent  unto  A**  and  made  no  mention  of  the  moiety  ■ 

in  EfiMx  but  the  court  held  that  both  paffed^  for  the  words  ^vi^"** 
being  <«  -rf//  A//  moieties.**  the  intention  of  the  teftator  could  not  BiOiop  pf 
otherwife  be  fatisfied.    So  in  the  cafe  of  Thorpe  verfus  Thompfon^ 

2  Leon^  120.  Ander.  i88.  S.  C.  where  A.  purchafed  land  of 
J9.  but  before  any  conveyance  executed  B.  fold  the  land  to  C  and 
then  A.  conveyed  to  C»  who  being  thus  feifed  devifed  it  thus : 
"  I  bequeath  to  R.  my  fon,  all  my  land  which  I  purchafed  ol  A" 
whereas  in  (Iriflners  of  law  he  purchafed  them  of  ^.  by  virtue 
of  the  conveyance  made  to  him  by  A,  But  the  court  held  the 
devife  good,  it  being  a  fuf&cient  defcription  of  what  land  the  tef-~ 
tator  meant.  They  cited  likewife  the  cafes  of  Chefier  verfus  Chefter, 

3  P.  Wms.  '56.  Goodright  on  the  demife  of  Paul  v.  Paul,  2  Bur* 
1089.  ^^^  ^y^'^  37^*  ^^^  agreeable  to  the  dofirine  laid  down 
by  thefe  authorities,  infifted,  that,  in  the  prefent  cafe,  the 
words  **  contrasted  and  agreed  for^*  ought  not  to  be  conftnied 
refiriBive  of  the  general  expreffion  "  All  my  manors^  lands,  mef 
fuages  and  iDVowsoNs/'  fo  as  to  exclude  the  advov)fon  aBually 
purchafed;  becaufe,  in  ftrifbnefs  of  language,  no  eftate  can  be 
faid  to  \)e  purchafed  without  htmg  Jirfi  contrasted  and  agreed  for. 
But  further,  the  teftator's  intention  to  devife  the  advowfon  in 
queiKon,  which  ought  to  be  the  rule  of  conftrudion  in  this 
cafe,  was  manifeft,  from  his  ufing  tlie  word  **  advowfons^'  in  the 
plural  mimber }  and  again  from  the  exprcflion  •«  alreadf*  which 
was  a  (trong  proof  that  he  meant  to  include  all  the  real  property 
in  Hamp/bire  of  which  he  was  then  the  OMmer,  That  in  the 
coRunon  acceptation  and  nieaning  of  the  words  <*  contraBei 
«  and  agreed  Jor^  there  was  no  diftindion  between  them  and  a 
purchafe^  and  that  in  equity  fuch  a  contraQ  would  be  a  very 
good  purchafe. 

On  the  part  of  the  defendant  it  was  infilled,  that  an  heir  at 
law  ought  not  to  be  difinherit/cd  by  any  other  than  a  neajfary 
implication  :  that  in  the  prefcnt  cafe,  the  words  **for  the  purchafe 
**  Kvhereof  I  have  already  contracted  and  agreed**  could  not  by 
any  neceffary  inference  be  extended  to  relate  to'  a  purchafe  aBually 
completes  nor  indeed  by  any  pofiible  conftruflion  whatfoever, 
unlefs  a  contrad  executory  means  the  fame  as  a  contraS  aAually 
executed.  That  fuch  an  interpretation  would  go  the  length  of 
making  them  include  any  purchafe  however  dijlant,  as  well  as 
one  of  a  more  recent  date  :  in  which  cafe  no  line  can  be  drawn 
between  a  fpace  of  three  months,  and  one  of  three*fcore  years. 

Vol.  I.  H  Fot 
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1774*     ^^'  ^^  ^S^'^^  ^^  contraEl  being  a  deftgnatio  rei  muft  ceafe  to  b^ 

aj^plicable  to  an  eftate  on  the  inftant  of  the  purchafe  being  com* 

verfus  pleleJ,  ^r  muft  continue  applicable  to  it  for  ^ttfr.— That  if  no 
Bifliop  of  Qihej.  circumftance  however  was  fufficient  to  explain  the  teftator's 
meaning*  the  words  immediately  following  the  words  ^*  agreed 
•*  for^'  were  of  themfelvcs  deci(i?e :  namely,  «*  or  in  lUu  thereof 
•*  the  Hvboh  money  ar'tfingfrom  the/ale,  is^c.  as  together,  He*  Jball 
•«  be  fufficient  to  enable  my  faid  wife ,  isfc.  to  complete  ihefeveral 
"  controls  as  aforefaid."  The  cftates  therefore  meant  to  be  devifed 
by  the  teft^tor  as  included  under  the  above  defcription,  muft  of 
neceffity  be  fuch  onJy^  the  contrasts  for  the  purchafe  of  iviicb 
werejlillfubftfiingi  and  which  might  or  might  not  for  ever  re- 
main incomplete  at  the  option  of  the  teftator's  wife  and  her 
heirs ;  the  money  given  in  lieu  thereof  amounting  in  the  one 
cafe  to  a  full  fatisfaAion,  and  in  the  other  to  the  ezprefs  fum 
rcquifite  to  complete  fuch  contracts .  Again  the  fubfequent 
direflion  to  Lady  Broughton^  to  procure  and  take  proper  con- 
veyances of  thefe  eftates,  excludes  all  poQibility  of  fuppoGng 
that  the  teilator  had  in  contemplation  at  the  time  of  this  devife» 
a  reference  to  an  eftate,  concerning  which  no  control  was 
fubftfting,  for  completing  the  purchafe  of  which'  no  money  wets 
due,  of  which  no  conveyance  remained  to  be  procured  or  taien^ 
but  which  had  before  the  making  of  his  w^ill  been  completed,  pur^ 
chafed  by,  and  conveyed  to  the  teftator.^p-That  no  deduQinn  to  be 
drawn  from  the  teftator's  uGng  the  word  *^  advowfon/\in  the 
plural  number  could  avail  the  plaintiff  in  this  cafe  4  becaufe  the 
fame  expreffion  is  ufed  by  him  in  the  devife  of  his  Stajird/hire 
and  Chejbire  eftates.  where  it  appears  that  he  had  no  advowfon 
at  all.  On  the  contrary,  it  was  plain  from  this  circumftance, 
that  the  teftator  n>eant  to  ufe  it  merely  in  a  general  and  com* 
prehenfive,  not  in  any  particular  fenfe. — That  even  the  common 
prefumption  that  a  teftator  does'  not  intend  to  lUe  intefiate  as  to 
any  part  of  his  eftates  could  not  obtain  here,  as  he  had  adually 
dotie  fo  in  refpe£b  of  his  eftates  in  Suffolk  and  Salop  s  that  there 
was  as  little  ground  therefore  for  fupplyiog  a  difpofition  of  the 
advowfon  of  Mottisfont  about  which  the  will  was  likewife  per* 
fe£lly  filent,  as  there  would  be  of  them  :  that  in  either  cafe  it 
could  be  founded  in  cohje£iure  only;  which  by  no  rule  of  law 
is  fufficient  to  difinherit  an  heir  at  law. 

Lord  Mansfield.    If  this  queftion  had  come  before  the  court 
precifely  under  the  fame  circun^nces  as  it  xlid  in  the  cafe  of  St. 
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John  rertas  Srringion*,  the  opinion  given  then,  would  hare     ztja. 
no- influence  upon  the  opinion  that  is  no^  to  be  given.     Qn  ■ 

the  contrary,   the  judgment   which  has  fince  been    delivered  ^!;A"'* 

bjr  the  court  of  Common  Pieds  would  confiderably  fliake  that  K(hop  of 

decifion-  .  Wintok. 

An  heir  at  ilaw  cannot  be  difinherited  by  conjefture^  It  can 
©nly  be  done  by  exprefs  words,  br  by  an  implication  which  ma- 
nifeftljr  indicates  the  clear  intent  of  the  teftator,  upon  a  fair  con- 
ftrudion  of  the  whole  contents  of  the  will,  to  give  the  eftate 

from  him. 

* 

I  have  flrugglcd  as  much  as  I  could  to  agree  with  the  judgment 
of  the  court  of  C.  B.  in  this  cafe ;  and  I  tliought  yeftcrday  I 
had  perfuaded  myfclf  to  do  fo:  but  upon  reading  the  whole  of 
the  will  attentively,  and  fiiftling  the  circumftance  of  the  money 
fuppofed  in  the  argument  to  be  given  by  way  of  equivalent,  to 
be  founded  on  a  miftake,  I  cannot  fatkfy  myfclf  to  rejeft  the 
words  of  the  teftator  in  this  cafe.  He  has  made  ufe  of  the  word 
"  advowfons,"  and  the  whole  difpute  is,  whether  the  word 
"  advowfons"  (hall  be  underftood  to  mean  advoufonsf  fo  as  to 
convey  an  idea,  that  the  teftator  underftood  the  real  force  of  the 
exprelEon  at  the  time  ;  or  whether  it  is  to  be  rejeded,  as  being 
raerely  inferted  by  him  among  other  general  words,  without  any 

particular  meaning  or  intention  annexed  to  it If  it  is  to  be 

underftood  as  applied  to  thefe  /wo,  there  is  no  doubt  but  it  will 
include  the  recent  purchafe,  and  in  that  cafe  there  is  an  end  of  ' 
the  quefiioD.  To  be  fure,  there  might  be  ca(es,  where  from  the 
fubjea-matter,  it  ought  to  be  rejefled;  but  the  prcfent  is  a 
cafe  under  very  particular  circumftances.  It  Is  manifeft  from 
the  faas  ftated  in  the  fpecial  verdift,  that  the  tcftator's  objea 
Was  to  buy  cftatcs  In  Ham^'tre\  and  to  enable  him  in  part  to 
do  fo,  he  intended  to  fell  his  eftates  in  Liticolnjhire :  and  all 
this  was  upon  one  plan,  which  he  was  carrying  into  execution^ 
and  wiflied  to  complete  in  as  little  an  interval  as  circumftances 
would  admit  of.  The  dates  of  the  feveral  tranfa£lvons  arc  very 
material. 


•  St,  Jcbn  vcrfus  Errirgtcn,  Hilary  term  13  Geo,  3.  Vt^a^iin  aO'ton  of  covenant  for 
a  dcffd  of  X\i\tln  the  convcyaticc  of  the  id  of  Dectmher  1766  (the  living  being  then 
fiitt) :  UHi  on  a  cafe  referved  iii  B.  IZ.  the  court  were  of  opinion  that  thr  ^a^:wJon 
fajedhyihe  vnlJ,  and  therefore  tlie  ti'.le  was  good.  But  the  devife  refpoQing  the 
ChefHre  aod  Staffer JJbire  eiUtes,  and  the  fa^  of  the  tetlator  having  no  advotvjtm  la 
either  of  thofe  counties,  tlwugh  he  there  likewife  ufcs  the  word  "  ad'oowjorn*^ 
aoioneft  other  gentenl  words,  int^e  so  part  of  the  cafe  then  before  the  court. 

H^  Oa 


WlMTOH. 
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tfl^.        Oo'thc  13th  of  Jtttt^  I7<^3f  he  contra&s  for  lands  in  Hamp^ 
■  Jbin  to  the  amount  of  10,000.  /;  the  money  to  be  paud  and  the 

*  w^"**    cftatcs  eonveyed  on  or  before  the  a5th  of  Mareb  1764. 

BiOiop  of  On  the  30th  of  Oaober  1763,  he  articles  for  other  eftates  ia 
Hamfjbire^  including  an  advowfin  :  ht  pays  7,000/.  in  part,  and 
the  refidue  of  the  purchafe  money  being  a  fum  of  17,000/.  was 
to  be  paid  and  the  conveyance  executed  on  the  a5th  of  March 
1764.  In  the  intermediate  time,  that  is,  00  the  loth  of  Fe- 
bruary 1764,  he  purcbafes  the  advoufon  in  que/Hon^  and  has 
an  immediate  conveyance  made  to  him  upon  payment  of  the 
purchafe  money. 

So  that  there  are  three  fpecics  of  eftates  which  he  had  to  dif- 
pofe  of.  OiUi  by  articles  that  refted  wholly  executory  \  another 
by  articles  not  wholly  executory^  nearly  a  third  part  of  the  pur- 
chafe money  having  been  paid :  and  a  third  that  had  been  carried 
into  execution  by  a  very  recent  conveyance.  On  the  24th  of 
May  following,  Sir  Brian  makes  his  will.  Whoever  drew 
this  willmuft  have  been  privy  to  thcfe  recent  contrails :  one 
Was  totally  executoty,  one  executory  in  part,  and  the  third  a 
complete  contraA.  He  thought  to  hiclude  the  whdle  under  one 
defcription :  therefore,  to  (hew  fuch  general  intention  of  the 
teftator,  he  fays  "  for  the  purchafe  whereof  I  have  alrbady 
**  contraBed  and  agreed^^  not,  "  for  the  purchafe  whereof  I  have 
<*  ONLY  contracted  and  agreed."  He  did  not  intend  any  future 
purchafe  (hould  pafs ;  but  only  thcfe  he  had  recently  entered 
into.  If  he  had  faid  ^^only  contraftcd  and  agreed,''  the  purchafe 
of  Mr«  Pitt^  of  which  great  part  of  the  purchafe  money  had  been 
advanced,  would  not  have  pafled;  becanfe  that  contra£k  and 
agreement  was  more  than  made,  it  was  partly  carried  into  exe- 
cution. He  puts  in  the  word  *'  advowfons'\  Shall  the  meaning 
of  this  word  be  excluded  becaufe  he  has  ufed  the  expreflion 
<«  for  the  purchafe  whereof  I  have  already  contraQed  and 
«'  agreed  ?**  Has  he  in  fa£^  lefs  agreed  for  a  recent  purchafe,  be- 
caufe he  has  a£lually  completed  it  ?  In  point  of  intention  I  think 
it  is  impoffible  to  c6nccive  that  he  meant  to  except  the  parti- 
cular advowfon  in  queftion.  An  argument  was  greatly  relied 
on  that  would  have  been  very  ftrong  indeed,  if  it  had  been  well 
founded ;  which  is  TBlis,  that  he  could  mean  only  to  include 
the  executory  contrails,  becaufe  he  has  given  in  lieu  thereof  the 
fnoney  to  arife  from  the  falc  of  the  Lincoln/hire  eftates.  Now 
every  equivalent  muft  be  fuppofcd  to  be  co-extenfivc  with  the 
thing  for  which  it  is  intended  as  an  equivalent.    It  has  been 

faid 
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fald  tlut  27,000  /.  the  money  arifing  from  the  Tale  of  the  Lin*     1774. 
•  eotnjlnre  eftates  would  juft  amount  to  the  purchafe  money  of  "t    j      " 
the  eftates  under  contrad  executory  in  Hamlin.    But  on  look-      ««r>x 
ijiginto  the  will,  the  faft  does  not  warrant  the  aflertion;  for  ^^^^^^^ 
though  the  words  are  '<  in  lieu  thertof**  which  implies  an  alter- 
native^  yet  he  could  not  mean  to  fubftitute  the  one  for  the 
other;  b^caufe  7,000/.  had  been  paid  in  part  of  one  of  the 
eftates;  and  27,000/.  was  the  fum  that  remained  to  be  paid 
in  order  to  complete  the  fereral  purchafes.    The  fum  of  27,000  L 
therefore  is  in  fa£l  7,000  /•  fliort  of  the  real  value  and  purchafe 
money  of  the  eftates  under  contraA ;  confequently  it  could  not 
be  intended  as  an  equivalent  for  them,  but  only  as  a  fund  to 
complete  the  purchafe. 

The  whole  queftion  depends  upon  this  fingle  point,  whe- 
ther  there  are  words  in  the  will  fufficient  to  pafs  the  advowfon 
in  queftion.  If  there  are  not,  the  heir  cannot  be  difinherited. 
But  here  the  word  <<  advowfon/*  is  ufed ;  and,  in  order  to  de- 
cide for  the  heir,  we  muft  entirely  rejeA  it.  I  do  not  think 
we  are  at  liberty  to  do  fo :  becaufe  I  think  the  teftator  meant 
the  word  **  advowfini^  fliould  haveits  full  force  and  cfied :  and  no 
argument  arifes  from  his  having  inferted  the  fame  word  in  the 
devife  of  his.  other  eftates,  where  in  point  of  fa£l  there  were  no 
advowfons :  becaufe  his  objeA  was  to  difpofe  of  all  he  was  pof- 
feffed  of.  Therefore  I  am  of  opinion  that  by  the  word  <<  ad^ 
vowfans^  hih  the  advowfons  pafs* 

AJlon^  Juftice.  The  great  ftrefs  of  argument  in  C  B*  was 
upon  the  words  <*  in  lieu  thereof,  ^cJ*  making  an  alternative 
devife.  I  think  it  clearly  otherwife ;  and  that  it  was  intended 
only  as  a  fund  to  completcf  the  purchafes  which  the  teftator  h^ 
agreed  for  with  Sir  T.  Gateltoufe  and  Mr.  Pitti  and  had  no  re- 
lation to  the  advowfon  already  purchafed.  Therefore  I  concur 
in  opinion  with  his  lordfliip,  that  by  the  clear  intention  of  the 
teftator,  and  upon  the  plain  and  manifeft  meaning  of  the  words, 
both  the  advowfons  do  pafs. 

Mr.  Juftice  IVilles.     I  am  of  the  fame  opinion. 

Mr.  Jttftice'.^i&iii^.     I  am  of  the  fame  opinion. 
Prr  Cur. 

Let  the  judgment  be  reverfed. 

Upon  a  writ  of  error  in  the  Houfe  of  Lords  the  judgment  of 
the  court  of  King^s  Bench  was  affirmed. 


H3 
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,^_ 1.  The  M^yor  of  KiNGSTQN  upon  Hull  v^^A^  Horner, 

jiuieZih!  TJPON  a  rule  to  (hew  caufc  why  a  new  trial  (hould  not  be 
A  grant  or  granted  upon  the  ground  of  a  mifdiredion  to  the  jury, 

the'trJtT^  the  cafe  appeared,  upon  the  report  of  Mr.  Juftice  GotiU  who 
vfhich         tried  the  caufe,  to  be  as  follows.     The  declaration  confided  of 
byinatterof  ^^  counts,  dating^  that  the  plaintiffs  on  the  5th  of  June  1772, 
rf«r</,may,  and  long  hefor<  zTid  evfrjtfict,  had  received,  and  were  lawfully 
cumiUn-'     entitled,  and  dill  of  right  ought  to  receivq,  amongd  other  tolls 
"**J^^/"'''  and  duties,  a  reafonable  toll  or  duty  called  water-bailiffs  dues  for 
ti.ojgh        certain  goods,  fpecified  in  the  particular  counts,  imported  into  the 
'^l^Jm!'   P^'^  ^^  Kitigjion  upon  Hulli  that  the  defendants  having  imported^ 
morj — In     y^,  and  being  liable,  Wr.  promifed,  £^r.    Upon  the  general  iffuc 
prefump-     pleaded,  the  plaintiffs  at  the  trial  produced  id.  an  entry  from 
f  °"  d  ?      ^^^"  corporation  books  intitled  as  follows;  "  A  particular  note  ef 
a  pofTcmon  **  all  fuch  duties, ^r.  as  by  the  water-bailiffs  are  to  be  receivcd,for 
and  id- ^^'^  "  ^^^  ^^^  ®^  ^^  mayor  and  burgeffes  of  Kington  upon  Hull\  accor- 
judged        <f  ding  to  the  order  prefcribed  and  fet  down  in  the  year  X44i> 
a^fuffidcnt*  **  J^^  Bedford  th^n  being  mayor ;  and  continued  and  put  in  ufc 
ground.       cc  ixQOi  that  time  to  this  prefeot  day  id  April  1575."     In  this 
lid  were  included  the  duties  in  quedion.    idly,  An  order  of  the 
corporation  of  the  13  Eliz.  requiring  the  water-bailiff,  every 
eight  or  fourteen  days  to  give  an  account  of  all  monies  received 
by  him  for  the  ufe  of  the  town,  to  the  chamberlain ;  with  a 
dire£%ion  to  the  latter,  to  keep  thefe  accounts  feparate  from  his 
other  receipts :  then  followed  a  particular  account  of  thefe  mo- 
nies fo  received  from  1545  to  1646  :  other'en tries,  from  1648  to 
1678,  of  perfons  who  had  rented  the  office  of  water-bailiff;  an 
account  of  the  dues  for  three  years  in  1726 ;  and  concluded,  by 
the  parol  tedimony  of  feveral  witneffes  who  had  paid  the  duties 
in  quedion  from  the  year  1734,  together  with  an  edimate  of  re- 
pairs done  by  the  corporation  valued  at  15,000/.— On  behalf  of 
the  defendant  contray  it  was  obferved,  that  the  earlied  book  of  the 
corporation  was  16  Ed.  3.  and  the  date  of  their  original  charter 
of  incorporation  27  Ed.  r.  a  full  century  fubfequent  to  the  time  of 
legal  memory.  That  their  title,  if  any,  to  the  duties  in  quedion 
could  be  fupported  only  by  prefcription  or  charter :     That  the 
fird  certainly  did  not  exid,  they  being  a  corporation  within  time 
of  legal  memory :  and  in  refpe^  of  the  fecond  it  was  clear  upon 
the  facQ  of  a  charter  granted  anno  5  Ric.  2.  that  the  king  at  that 
time  only  ereAed  or  authorized  the  corporation  to  ereft  the  port  \ 
but  granted  no  duties.    The  words  of  this  charter  5  Ric*  2.  were 
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as   follows:  ConceJjSfniu  quantum   in  nobis  eft^  Sec.  quod  habeant      j^^. 

pfrtumftdftus  eandem  vi/Iam  dudum  vocat.  Sayercreeh  jam  Hul/j  in  

ferpefuum  annexum  villa,  ita  quod  poflint  adificare  domos  haias  et  The  Mayor 
d»  '  »L  J  t    '  t  a    ^  of  Hull 

Jfaietbas,  ad  emendaitonem^    defenjionem   it  falvationem  vilU  pra-^       verfiu^ 

£aa.  To  this  it  was  anfwcred,  that  an  ufagc  of  three  hundred  "°"'*»«- 
years  was  a  fufficient  ground  to  prefume  a  grant  of  the  duties 
in  confideration  of  repairs,  which  it  was  in  proof  the  corpora- 
tion had  conftantly  done  from  the  year  1441  to  the  time  of 
bringing  the  adion.  Mr.  Juftice  Gould  in  his  dircdion  to  the 
jury  faid  he  thought,  and  therefore  left  it  to  them  to  fay,  Whe- 
thcr  the  words  portum  dudum  vocat.  Sayercreeh  jam  Hull 
did  not  imply  that  the  port  fo  called  was  an  exijling  port  before 
and  at  the  time  of  the  charter  5  Ric.  2.  rather  than  a  creation 
of  the  port :  and  alfo.  Whether  they  would  not  confider  the  ufage 
from  the  year  144 1  to  the  time  of  the  aSion  brought,  a  fuf- 
ficient ground  to  prefume  a  grant  of  the  duties  between  the 
5  Ric.  2.  {anno  1382)  and  the  year  1441.  The  jury  accordingly 
found  a  vcrdi£l  for  the  plaintiff. 

Mr.  Wallace  and  Mn  Davenport  (hewed  caufe.  There  are  two 
qucftioDS.  ift.  Whether  a  grant  can  be  prefumed  at  all? 
2d.  Whether  under  the  circumftances  of  this  cafe  a  grant  ought 
to  be  prefumed? — ift.  Circumftances  within  time  of  memory 
may  be  a  foundation  to  prefume  a  grant.  In  the  cafe  of  Powell  •  CvaM 
▼.  Milbanke^  a  grant  from  th«  crown  was  prefumed  j  though  \Tit^Z'' 
within  tijne  of  memory.  '  tings  after 

In  2  &bov9.  47.  Rex.  v.  Carpenter,  evidence  of  conftant  pay-  term  1V72'. 
mcnt  and  an  antient  table  of  duties  was  held  fufficient  cround'to  ThcpJain. 
preiume  a  grant  of  watcr-baihff  dues  (as  m  this  cafe)  on  coals  for  money 
to  the  city  of  London,  though  the  ufe  of  them  was  within  the  ^cWeT*  On 
time  of  legal  prefcription.— In  Warren  ex  dim.  Webby.  Grenville  non^jj^um^fn  ' 
2  &r.  11 29.  an  Hem  in  an  attorney's  bill  to  make  a  tenant  to  the  ^^!^^lt^^  \ 
prMpc  was  held  fufficient  evidence  of  the  deed  in  fupport  of  a  evidence,     1 

^      ,  ^^  that  the 

diapel  of  Cbtfitr  U  Street^  in  the  county  of  Durbantt  wa«  in  tlic  crown  from  the  diflblution  to  the 
time  of  Jac,  i.  who  by  letters  parent  under  the  fcal  o(  Env^lanti^  bearing  date  the  a6th  of  July 
161S,  ^rantcH  to  Sir  James  Oucb.erhny  and  Rtrbafd  Cumarcl,  their  heirs  and  aflic^ns.  All  that  the 
tieanry,  prebend,  reftory  and  vicarage  of  ths  colkgiatc  church  ot  CUftcr  le  Scnct]  in  the  biihopric 
of  Durham,  with  the  following  exccptirn  **  Exceptis  tamen  fcmper  et  extra  banc  prefentem 
*'  conceffioneoi  ooftrtm  nobis  hri^dihus  ct  fticcenbribusnoAris  omnino  rejervatis  omnibus  et  fin- 
'*  pills  advocatiottii>us  donationibus  Ubtris  difpoOcionibus  ft  jur.  pcifonal.  om.  et  iingul.  eccIeH* 
**  ai^icar.  vicar,  capell  et  al.  beneficior.  ecclcfiafticor  quciuiTicunrjq;  prajmiff.  fupcrius  per  prc- 
^  feoUs  praeconceO*.  aut  alicui  inde  parti  vd  parcellx  quoquo  modo  fpc^tant.  pertinent,  incident, 
"appenden.  vel.  iocnmben.** 

In  i6ig,aMtto  5  Car.  i.  the  premifes  came  by  mefne  conveyances  to  the  ffedxtKrth  family,  who 
afterwards  pranced  to  $jriLi//>^  Milhanke — That  in  1694  Mr.  Hc/iwortb  prcfentcd  Mr.  Conjers  to 
the  curacy  of  Cbefter  U  Street,  and  that  in  1735  ^^'  -^^wZ-*  was  prcfented  by  a  defcendant  of  the 
Bedioortb  familyy  and  continued  in  pofleiTion  till  1769,  when  Sir  Raipb  Milbanke  prefenred  the  de- 
fendant.    Upon  thcfe  fads,  one  point  infilled  on  by  the  plaintiff  was,  that  the  exception  in  the 
*5nnt  left  the  tide  to  this  curacy  in  the  Crown.     Rut  Lord  MamfieU  left  it  to  the  jury  to  fay. 
Whether  from  the  two  adverfe  nominations,  and  polfefTion  under  them,  by  the  Hfdwartb  family, 
they  would  not  prefume  a^ant  from  the  crown  of  the  right  Of  prcf&ntation  to  the  curacy.    The 
jui^  pftfuoicd  a  fpokX,  and  iound  a  yerdia  accordingly. 

H  4  recovery 
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1774.     recovery  of  forty  years  (landing.  But  x  2  Hip,  4.  Criatis  v.  Smki, 
and  12  Rep.  5.  Bedle  v.  BedrJ^nd  ^bers  are  ia  point.    There- 


of Hvll  fore  ancient pojffffian  is  clearly  a  fufllcient  foundation  to  prefume 
Hoail*'*,  *  g^*o^  f'^oi  ^c  crown  within  time  of  legal  memory. 

ad.  Whether  in  this  cafe,  a  grant  ought  to  be  prefumed  f 
If  ancient  pofleflion  is  a  fufficient  ground,  the  corporation  have 
nnqueftionably  beep  in  pofleflion  of  thefe- duties  300  years  and 
upwards }  name^y^  from  the  year  I44l«  The  water-bailiff's  tabic 
is  of  that  date,. and  that  alone  clearly  could  not  be  the  origin 
of  the  plaim.  It  is  further  in  evidence,  that  the  corporation 
have  conftantly  repaired  the  pert  at  an  iipmenfe  expence,  which 
is  a  (Irong  ground  to  prefume  a  legal  title.  Therefore,  if  a  grant 
Is  prefumable,  it  ought  to  be  prefumed  in  this  cafe, 

3d]y.  The  charter  5  Bjch.  %.  is  a  grant  of  an  antient  port 
then  exifting  and  not  the  creation  of  a  new  port :  The  words  are 
Sorium  DUPUM  vocat.  Sayercreek  JAU  HuU\  which  (hews  that 
it  had  before  been  knqwn  by  the  name  of  Sayercreek^  and  was 
liot  then  for  the  firft  time  erefted  and  made  a  port.  If  fo,  the 
grant  incidentally  carries  the  duties  along  with  it,  and  the  conGv 
fieration  of  the  repairs  is  a  good  and  valid  confideration. 

Mr.  Dunning  J  Mr.  Lee,  Mr,  Wilfon,  and  Mr.  Norton  in-  fup- 
port  of  the  rule. 

I  ft.  The  queftion  is  not.  Whether  in  any  cafe  a  grant  is  not 
prefumeab^e;  becaufe  every  prefcription  carries  in  itfelf  pre- 
fuhnption  of  a  grant ;  and  in  this  cafe,  if  the  date  of  the  charter 
had  been  antecedent  to  the  time  of  legal  tnemory,  the  jury  might 
very  rightly  have  prefumed  a  grant  of  the  duties.  But  the 
queftion  is.  Whether  an  ufage  which  muft  have  had  its  com-r 
mencement  within  time  of  legal  memory*  is  alpne  fufficient  to 
be  left  to  the  jury  of  a  grant  from  the  crown,  which  ought  to  be 
by  matter  of  record  ?  The  law  fays,  that  fuch  evidence  of  an 
ufage  as  will  fupport  a  prefcription,  is  a  fuiGcient  title  i  that 
is,  a  fufficient  ground  to  prefume  a  grant.  If  any  ufage  lefs 
than  that  were  fufficient,  prefcription  would  be  ufelefs.  There- 
fore it  is  not  competent  to  the  jury  to  prefume  a  grant,  where 
the  ufage  does  not  refer  back  to  the  time  of  legal  prefcription. 
The  cafe  in  12  Cq.  4.  Crimes  vcrfus  Smithy  is  not  incon&ftent  with 
$his  pofition:  and  in  JBed/e  yerfus  Beard  and  others,  12  &.  5, 
there  is  nothing  which  confines  the  grant  of  the  advowfon  to 
a  lefs  recent  date  than  the  grant  of  the  manor.  But  9  ftrong 
argument  to  flicw  the  improbability  of  any  fuch  grant  having 
been  in  this  pafc,  arifes  from  the  abundant  caution  in  this  cor- 
poration to  prefcrve  all  their  moft  antient  deeds  and  records, 

3  For 
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For  there  ;gre  no  lefs  than  three  duorters  of  confirmation  in  the     1774. 
reigns  of  Hot.  4.  Hen.  5.  and  Hen.  6.  immediately  fixcGeeding' 


that  of  Rif.  2.  befides  many  others  from  temp.  Hen.  8.  to  that  of  ^^hvS!^ 
Jac.  2.  all  which  it  was  totally  urnieceflary  to  have  preferred;      W» 
and  yet  che  efiential  original  charter  is  to  be  prefumed  to  be  loft  ia 
a  cafe  where  the  corporation  itfelf  never  had  an  idea,  much  lefs 
any  eridence  of  its  having  even  exifted.    Under  thefe  circum- 
ftances  the  non«produ£tion  of  it  ought  not  to  be  fupplied. 

Secpii  Point.  The  charter  5  Ric.  2.  was  not  a  grant  of  a 
port  then  exifting  \  on  the  contrary,  there  was  no  port  in  the 
crown  at  all  at  that  time.  If  there  had  been,  no  doubt  but  the 
grant  of  it  would  incidentally  have  carried  the  duties  with  it. 
Bat  the  words  of  this  charter  are  clearly  words  of  qualification  ; 
and  at  furtheft  grant  onJy  a  liberty  to  the  corporation  to  ere& 
a  port,  viz.  '<  Concejfimus  quantum  in  nobis  eji  quod  iffi  et  tutredts 
tnAeant  pmrtum  inperpeiuum  annexum  viJU,  ita  quodpfffint  dedificart 
deaaSi  kmas  et  Jiaietbaii'*  &c.  If  the  king  had  at  that  time  a  port 
and  the  duties  incident,  the  qualifying  claufe  quantum  in  neUs  efl 
would  have  no  meaning.  Habeant  portum  is  not  the  phrafe  to 
exprels  an  eziftent  port,  ncjr  would  the  fubfequent  wordi  m 
that  cafe  have  been  neccflary,  but  might  have  been  all  fupplied 
by  the  fingle  expreffion,  concejjimus  portum.  Further  the  fub- 
fequent words  prove  it  was  a  thing  in  fieri  \  for  there  muft  have 
been  quays  and  wharfs,  if  the  port  was  then  in  being,  and  it 
muft  have  been  annexed  to  the  town  at  that  time.  It  is  clearly 
therefore  a  grant  of  fomething  that  was  to  be  in  future,  not  oJF 
a  port  actually  ere&ed  at  that  time.  The  non-<exiftence  of  the 
port  is  further  apparent  from  the  filence  of  all  the  charters  an^ 
tecedent  to  the  time  of  5  Ric.  2.  amongft  which  are  three  that 
grant  temporary  tolls.  28  Ed.i.  i  Ed.  3.  5  Ed.:2*  ^^^  in  the 
charter  of  Ric.  3.  and  fubfequent  grants,  the  mention  of  the 
port  occurs  frequently.  Therefore  on  both  grounds  there  ought 
to  be  a  new  trial. 

Mr.  Lee,  on  the  fame  fide  contended,  that  this  ckim  could  not 
have  a  legal  commencement  if  the  port  was  a  newly  created  port 
by  charter  5  Ric.  2.  bccaufe  the  duties  in  fuch  cafe  could  not 
be  in  the  crown  but  by  zEt  of  parliaments  and  cited  2  Fez* 
till.  Faugb.  159.  Si^bard  itxlv^g  Go/mJd  zud  l%Co.  34. 

Lord  Mansfield*    The  ground  upon  which  an  application  for        ' 

a  new  trial  has  been  piade  In  this  cafe  is,  that  there  was  no 

rridence  of  title  in  the  plaipti&  to  the  port  duties  claimed  by 

ihc  aAion  which  ought  to  have  been  left  to  the  confideration  ol 

fhe  jury  \  ^iid  if  np  title  ws^  made  out  which  ip  point  of  law  it 

waa 


io6  TRINITY   TERM  14  George  III.    B.  H. 

1774.     fit  for  them  to  cxcrcifc  their  judgment  upon,  there  ought  to  be  a 
■  new  trial. 

of  HuL^'     -There  are  two  grounds  upon  which  it  is  contended  that  there 
verfus      ^js  fufficicnt  evidcncc  of  title  in  the  plaintiff  to  be  left  to  the  jury. 

Firft.  That  there  was  an  antient  port  of  HuH  in  the  king 
before  the  5th  of  liic.  2*  with  duties  annexed  to  it,  particularly 
^  thofe  in  queftion  ;  which  duties  belonged  to  the  king  in  right 
of  the  port.  If  fuch  a  port  and  duties  did  exift  in  the  king» 
at  is  not  difputed,  nor  can  a  doubt  be  made,  but  that  he  might 
grant  them  to  a  fubjefk :  and  that  they  were  granted  is  con- 
^  tended,  from  the  general  words  of  the  charter  confirmed  by 
ufage.  If  this  ground  can  be  fupported,  there  is  an  end  of 
the  motion  for  a  new  trial ;  becaufe  the  jury  have  had  that  left 
to  them,  which  otight  to  have  been  left  to  them. 

But  Secondly ^  if  that  be  not  fo,  and  if  it  is  clear  from  the  words 
of  the  charter  5  Ric.  2.  that  no  port  exifted  before,  but  that 
the  charter  itfelf  ereBed  the  port  only^  without  any  duties  ;  then 
it  is  contended,  that  between  the  5  Ric,  2.  and  the  year  i44i> 
there  might  be  fome  charter  from  the  king,  creating  and  giving 
thefe  duties  to  the  corporation,  upon  a  ground  which  would 
fupport  them  in  point  of  law^  namely,  upon  the  confideration 
of  repairs,  and  the  general  advantage  to  be  derived  by  the  pub- 
lic, from  its  being  properly  kept  up.  This  was  the  only  point 
made  at  the  trial,  and  the  queftion  that  arifes  upon  it>  is.  Whe- 
ther upon  the  evidence,  it  was  properly  left  to  the  jury  to  pre-* 
fume  fuch  grant  between  1382  and  1441  } 

I  lay  out  of  the  cafe  that  which  might  have  been  a  foundation 
for  a  new  trial ;  I  mean  the  idea  of  new  light  to  be  got  from 
the  entries  in  the  corporation  books,  becaufe  there  has  been  an 
infpeftion,  and  therefore  no  furprife :  and  as  to  fpoliation,  the 
court  cannot,  upon  a  bare  allegation,  after  infpedlion  had,  go 
upon  a  furmife  of  that  kind,  efpecially  as  Crice  the  trial  no  appli- 
cation has  been  made  to  fee  them. 

With  regard  to  the  firft  point,  that  is,  the  conftrudlxon  of 
the  chatter  of  Ric.  2.  the  cafe  ftands.  thus:  It  is  proved  by 
ftrong  evidence,  that  from  the  year  1441,  down  to  the  rife  of 
this  queftion,  which  comprehends  a  period  of  near  350  years, 
thefe  duties  have  been  exaded  and  fubmittcd  to  without  fuit  or 
litigation.  It  likewife  appears  from  a  charter  of  the  13  Car.  2. 
which  is  above  a  century  ago,  that  the  corporation  at  that 
time  made  an  application  to  the  king,  apprehending  they  had 
a  title  to  thefe  duties  by  virtue  of  a  right  immemorial,  and  the 
,       king  upon  their  rcprefcntation  confirms  tlicm  thus ;  «  Whereas 

«f  w« 
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<'  we  are  crediUy  informed,  that  within  the  faid  town,  fs^c.  there     1 774, 

"  18  an  immemorial  cuftom  that  every  merchant  or  other  com-  ^ 

*'  ing  into  the  water  with  ihips  and  goods,  ^c,  and  unlading    of  Huio.  * 

"  the  fame  within  the  port  of  the  faid  town,  has  been  accuf-   hoiJ^V. 

•*  tomed  to  pay  certain  fees,  Vc.  for  the  fame,  we  will  that 

*'  the  faid  cuftom  (hall  continue,  and  that  the  faid  mayor  and 

**  burgefles  ihall  enjoy  the  like  fees,  l^c.  as  of  time  immemo- 

*'  rial  for  the  fupport  of  the  great  burthens  andexpences  of  the 

^'  iaid  mayor  and  burgefles  in  and  about  the  reparation,  prefer- 

''  ration  and  defence  of  the  faid  port/'    There  is  a  like  charter 

of  confirmation,  anno  4  Jac.  2. 

But  it  is  faid  thcfe  charters  relate  to  port  duties  of  time  imme^ 
morialy  and  the  corporation  then  built  their  right  to  them  upon 
immemorial  ufiige ;  which  cannot  be ;  becaufe  both  the  corpo- 
ration itfclf,  and  the  grant  of  the  port  by  charter  5  Ric.  2.  are 
within  time  of  memory.  But  if  at  the  time  of  the  grant,  the 
duties  had  exifted  immemorially  in  the  king,  the  fource  of  their 
claim  is  a  prefcriptive  right,  and  their  title  a  derivative  title  to 
that  which  was  in  the  crown  from  time  immemorial,  though 
they  themfelves  are  a  corporation  within  memory. 

Then  as  to  the  conftrudlion  of  the  charter  5  Ric.  2.  fo  far 
from  thinking  it  clear,  that  the  charter  meant  to  create  the  port ; 
if  I  was  to  determine  that  queftion,  I  (hould  bold  that  the  port 
ixified  before.  The  grant  is,  that  they  fliall  have  ^*  portum 
f*  fuhtus  eandem  villam^  dudum  vocat.  Sayercreeh  jam  Huli*^  In 
the  firft  place  then  confider,  what  is  a  port  ?  It  is  the  water : 
the  terms  are  fynonymous ;  for  the  limits  of  the  water  make 
the  port.  Secondly f  What  is  that  which  is  defcribed  as  having 
been  once  called  Sayercreeh  ?  Upon  the  plain  conftru£lion  of 
the  words,  it  mud  be  the  port  and  not  the  town :  for  fo  early 
as  the  charter  27  Ed.  i.  the  town  is  defcribed  by  the  name  of 
Kingejlon  fuprd  Hully  meaning  the  river  Hull\  it  is  therefore 
apparent  from  this  charter,  that  the  name  of  the  port  had  before 
that  time  been  changed  from  Sayercreeh  to  Hu!l\  and  if  never 
granted  out  of  the  hands  of  the  crown  till  5  Ric.  2.  it  clearly 
muft  have  remained  in  him  at  that  time.  He  grants  that  the 
port  (hall  be  for  ever  annexed  to  the  town  \  which  in  my  opinion 
ftrcngthens  the  con(lru£tion  of  its  being  ^n  ancient  port  *,  by  af- 
fording an  inference,  that  before  that  time  the  corporation  had 
only  the  benefit  of  it,  whereas  in  future  they  were  to  be  the  own- 
ers and  proprietors.  But  there  are  dill  other  words  that  fupport 
(his  conftrudtion  *,  namely,  that  they  (hould  have  the  port  *'  luith- 

««  out 
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1774.      "  otit  th  hOirpq/itWi   of  the  Inngs  iffictrs  or  minifiers^     Th» 
-^  was  a  Tcry  material  and  neceflary  privilege,  if  the  port  had  ex- 


«fH0LL  iftcd  before,  and  the  king's  officers  had  been  accuftomcd  to 
^^/"^  colleft  the  duties  for  the  crown.  But  if  it  were  a  new  erefled 
port,  the  grant  might  have  been  confidered  as  an  abfolute 
exclufife  granjt.  But  admitting  it  to  be  doubtful^  whether  it  was 
^  an  ancient  or  a  new  ereSted  port,  the  queftion  is  a  queftion  of  fa£l  % 
and,  therefore,  mcft  proper  to  b^  left  to  the  decifion  of  a  jury  ; 
who  upon  the  evidence  which  in  this  cafe  was  the  ftrongeft 
poffible,  namely,  enjoyment  Jfor  350  years,  have  found  in  favour 
of  the  claim. 

Before  I  proceed  to  the  next  ground,  I  Ihould  obferve  that  a 
queftion  was  made,  whether  the  grant  could  have  a  legal  com- 
mencement ?  that  is,  fuppofing  the  charter  5  Ric.  2.  to  have 
created  the  port,  and  the  duties  to  have  been  inctdentallj  granted 
in  confideration  of  the  repairs,  whether  fuch  grant  would  fupport 
the  claim  ?  if  the  cafe  turned  upon  that  queftion  only,  I  fhould 
take  time  to  confider  of  it,  and  to  look  into  the  cafes  cited  by 
Mr.  Lee.  But  it  feems  to  be  taken  for  granted  in  the  cafe  of 
the  Mayor  of  Exeter  vcrfns  Trinletf  Trin.  32  V  33  Geo.  2.  C.B. 
and  afterwards  in  the.  cafe  of  the  Mayor  of  Tamumth  verfus 
Eaton^  Trin.  3  Geo.  3.  B.R.  that  ports  are  like  markets  with 
which  the  crown  is  entrufted,  and  that  the  king  may  grant 
the  duties  to  a  fubje£t  in  confideration  of  repairing  the  port* 

The  next  ground  is,  the  prefumption  of  a  charter  between 
5  Rich.  2.  1382.  and  the  year  1441. 

Now  with  regard  to  admitting  evidence  to  fatisfy  a  jury  that 
a  charter  did  exift  within  time  of  memory  which  is  not  produced 
by  record,  my  opinion  is  this  \  namely,  that  all  evidence  is  ac- 
cording  to  the  fuhjeB^matter  to  which  it  is  applied.  There  is  a 
great  difference  between  length  of  time  which  operates  as  a  bar 
to  a  clsum,  and  that  which  is  only  ufcd  by  way  of  evidence.  A 
jury  is  concluded  by  length  of  time  that  operates  as  a  bar :  as, 
where  the  ftatute  of  limitations  is  pleaded*  in  bar  to  a  debt ; 
though  the  jury  is  fatisfied  that  the  debt  is  due  and  unpaid,  it  is 
ftill  a  bar:  So  in  the  cafe  pf  prefcription,  if  it  be  time  out  of 
mind,  a  jury  is  bound  to  conclude  the  right  from  that  pre- 
fcription, if  there  could  be  a  legal  commencement  of  the  right. 
But  any  written  evidence  ihewing  that  there  was  a  time  when 
the  prefcription  did  not  eiift,  is  an  anfwer  to  a  claim  founded 
on  prefcription.    But  length  of  time  ufcd  merely  by  way  of 

evidence. 
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eridence,  maf  be  left  to  the  confideration  of  the  jury  to  be     1 774. 
credited  or  notf  and  to  draw  their  inference  one  way  or  the  other,  " '  '  ■ 
according  to  circomftances.    For  inftancci  there  is  no  ftatute  of  of  Hut i 
limitations  that  bars  an  aAion  npon  a  bond;  but  there  is  a  time  „^^'^ 
when  a  jury  may  prefume  the  debt  to  be  dtfchai^ed :  as  where 
DO  intereft  appears  to  hare  been  paid  for  fixteen  years.     But  if 
a  witne(s  is  produced  to  proTe  the  contraryi  as  by  (hewing  the 
party  not  to-  have  been  in  circamfts^nces  to  pay,  or  a  recent  ac- 
knowledgment of  the  debt,  the  jury  muft  fay  the  contrary.     If  a 
fisandation  can  be  laid  that  a  record  or  a  deed  exifted,  and  was 
afterwards  loft,  it  may  be  fupplied  by  the  next  bed  evidence  to 
be  had,  or  if  it  cannot  be  fliewnthat  it  ever  exifted,  yet  enjoy- 
ment under  a  title  which  can  only  be  by  record,  is  ftrong  evi« 
deuce  to  be  left  to  a  jury  that  it  did  once  exift.    I  do  not  know 
an  inftance  in  which  proof  may  not  be  fupplied.     Thcfe  are 
general  rules^  and  it  would  be  mifchievous,  it  it  were  to  be 
hid  down,  that  there  can  be  no  prefumption  fince  the  time  of 
iicbard  L  to  confirm  a  title  by  charter* 

In  Lord  Purbeck*%  cafe,  the  letters  patent  which  were  the  * 
only  proper  evidence  of  his  title  could  not  be  found  ;  and  there 
was  no  proof  of  the  record  having  been  loft :  but  he  had  fat  in 
pailiament,  had  levied  a  fine  of  his  honours  to  Ring  Charles 
the  Second,  and  I  think  enjoyed  it  to  the  time  of  his  death* 
All  the  other  izfk%  were  fubfequent  to  the  creation,  yet  the 
Houfe  of  Lords  were  of  opinion  in  favour  of  the  claim,  and 
prcfamed  that  the  letters*patent  hnd  exifted.  Indeed,  before 
the  deciGon,  the  (nil  of  the  letters-patcnc  was  faid  to  be  found 
at  the  Privy  Seal  office ;  but  ftill  that  was  only  prefumptive 
cridence ;  for  the  king  might  mave  recalled  it  before  it  pailed 
the  great  fcal. 

But  the  cafe  of  Bedk  vcrfus  Beardy  la  Co.  5.  determined  by 
Lord  Chancellor  Elhfmere  with  the  affiftance  of  the  judges  upon 
deliberation^  is  a  cafe  in  point,  and  of  very  ^reat  authority :  and 
itii  not  liable  to  the  diftin£bion  which  Mr.  Dunning  endeavoured 
to  make,  becaufe  there  was  no  poffibility  of  its  being  a  grant 
wkhin  memory.  The  cafe  ftates,  that  in  31  Ed.  i.  the  king 
being  fdfed  of  the  manor  of  Kimh/tonf  to  which  the  advowfon 
o{  KimMfan  was  appendant,  by  letters-patent,  granted  the 
manor  with  the  appurtenances  to  ff.  de  Bohun^  Earl  of  Hereford 
in  tail  general.  Humphrey  de  Bohun  the  iffue  in  tail  in  40  Ed.  3. 
granted  the  advowfon  to  the  Prior  of  Stoneley  and  his  fucccflbrs, 
kj  which  it  became  impropriate.    The  points  were  two,  Whc-  / 

thcr 
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^779*     ^^^^  ^^^  grant  of  the  manor  ^^  cum  pertinentii/*  pafled  the  ad- 
■  vowfon  ?  and  adjudged  that  it  could  not :   Secondly^  Whether 

The  R/fAvor  j       o  ^ 

of  Hull  ^^^  grant  bjr  tenant  in  tail  was  not  void  ?  But  upon  this  fecond 
^«^A'  point,  it  was  rerolved  by  Lord  ElUfmere  and  the  principal  judges, 
that  notwithftanding  the  advowfon  did  not  pafs  by  the  grant  of 
the  king  under  the  words  **  eum  p4rtinentns"  and  fo  the  iflue 
in  tail  had  nothing  in  it  at  the  time  of  this  grant  to  the  Prior ; 
yet  it  (hall  now  (4  Jac.  i.)  be  intended  in  rerpe£k  of  the  ancient 
and  continual  pofleffion,  that  there  was  a  lawful  grant  «of  the 
king  to  the  faid  Humphrey^  fo  that  he  might  lawfully  grant  to 
the  faid  priory.  For  alljball  be  prefumed  to  have  been  folemnly 
done^  rather  than  that  ancient  grants  (hould  be  called  in  queftion, 
Which  were  necejfary  to  the  perfeBion  of  the  thing,  though  the 
grant  cannot  now  be  (hewn.  And  it  was  further  obferved  in  that 
cafe,  that  ancient  pofieflion  would  injure  inftead  of  (Irengtbening 
a  title,  if  after  a  fucceflion  of  ages  and  the  deceafe  of  parties, 
objedions  (hould  prevail  which  might  have  been  anfwered  in  the 
life-time  of  the  parties,  and  if  well  founded,  would  moft  pro* 
bably  have  been  fooner  made. 

I  remember,  in  general,  though  I  cannot  recolle^^  the  par« 
ticulars  of  it,  a  cafe  in  the  Duchy^Court  between  the  King  and 
Mr.  Brown  of  Sndbrook.  It  was  before  the  late  nullum  tempus 
bill.  The  evidence  in  fupport  of  the  title  was,  a  pofle(Bon  and 
enjoyment  of  190  years ;  and  I  held  that  though  fuch  poflel&on 
and  enjoyment  could  not  conclude  as  a  pofitive  bar,  becaufe 
there  was  no  ftatute  of  limitation  againft  the  crown,  yet  it  might 
operate  as  evidence  againd  the  crown  of  right  in  the  defendant, 
if  the  claim  could  have  a  legal  commencement ;  though  fuch 
commencement  could  not  be  (hewn.  In  queftions  of  this  kind^ 
pofTelBon  goes  a  great  way :  but  there  is  no  po(itive  rule  which 
fays,  that  1 50  years  po(re{Son,  or  any  other  length  of  time  within 
'  memory  is  a  fuiHcient  ground  to  prefumea  charter.  In  the  cafe 
ofafuppofed  bye-law,  ufage  is  allowed  to  fupport  it,  without 
any  proof  of  the  cxiftence  of  fuch  a  bye-law,  or  of  the  lofs  of  it. 
But  the  principle  is  a  right  one,  namely,  in  favour  of  rights 
which  parties  have  long  been  in  the  peaceable  and  quiet  poflei&on 
of.  I  have  myfelf  taken  it  to  be  eftabn(hed  in  point  of  law, 
that  though  the  record  be  not  produced,  nor  any  proof  adduced 
of  its  being  lo(V,  yet  under  circumftances  it  may  be  left  to  the 
confideration  of  a  jury,  or  of  a  court  of  equity,  if  the  ca(c  comes 
properly  before  them,  whether  there  is  not  a  fufficient  ground  to 
prcfume  a  charter  ?  Therefore,  in  the  prcfcnt  calc,  taking  it  for 

granted 
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granted  that  fuch  chatter  would  have  given  the  plaintiff  a  title,      1779- 
I  think  it  was  properly  left  to  the  jury,  Whether  they  would  pre* 


fame  fuch  grant?  I  am  of  opinion  that  the  direction  was  proper    of  Hull 

on  both  poinu :  but  I  ground  myfelf  chiefly  upon  the  fiift  i    ^^^^ 

that  is,  that  it  was  rightly  left  to  the  jury  to  fay,  Whether  there  was 

or  was  not  an  ancient  port  before  and  at  the  time  of  the  charter 

5  Ric.  i.i  Indeed,  I  fliould  be  loth  to  fend  the  caufe  to  a  new 

trial,  after  an  ufage  of  350  years,  even  if  the  iz€t  were  much 

more  doubtful.     If,  upon  fearch  of  the  corporation-books,  any 

nev  diCcovery  (hall  be  made  that  can  throw  light  upon  the  fub- 

jcd,  this  vtrdiA  will  be  of  no  prejudice  in  a  new  a£lion.     Mr. 

Jidbce  Afiotf^  Mr.  Juftice  Wilks^  and  Mr.  Juftice  Ajbburfi  were 

of  the  fame  (pinion.     Per  Cur*   Let  the  rule  for  a  new  trial  be 

diicharged. 


RExveffus  Inhabitants  of  Hartford.  5^r<^, 

rRROR  frona  a  judgment  of  the  quarter-feflions  upon  a 
prcfentment  by  a  juftice  of  peace,  that  from  time  whereof 
^c,  there  was,  and  yet  t$j  a  common  highway  leading  from 
the  town  of  Wttton  in  the  county  of  Huntingdon^  to  the  village 
ortowik  o( .Hartford,  in  the  faid  county,  for  all  his  majefty's 
liege  fubje£ls  to  pafs  and  repafs  on  foot  over  a  certain  drain  or 
ditch  between  the  ancient  inclofures  within  thtparijb  of  li^itton  and 
the  tovsn  of  Hartford;  but  the  fame  is  broken  and  in  fuch  decay 
that  the  faid  fubjeds  cannot  pafs,  is^c.  and  (hat  the  inhabitants 
of  the  town  of  Hartford  ought  to  repair,  tt*^. 

Mr.  Davenport  for  the  plaintiff  in  error  objcftcd,  thar  the 
defcription  of  this  road  is  too  uncertain }  but  particularly  it  is 
not  laid  to  be  in  the  parifli  of  Hartford  or  in  any  other  parifli, 
kutewr  a  ditch  between  inclofures  within  the  parifli  of  JFitton 
Md  the  town  of  Hartford. 

Lord  Mamfeld.  It  muft  be  alleged  to  lie  in  the  pari(h, 
otherwifc  the  parifli  is  not  bound  to  repair^  and,  therefore,  this 
prcfentment  is  clearly  bad.     Per  Cur. 

Let  the  judgment  be  revcrfcd. 


Batlis 


uz 
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J  tar  i3Ch* 

'  jBuginont 
Qponawrit 
of  inquiry 
ietafidcy 
^    becaufe  tho 
jury  wtre 
returned  by 
Che  attorney 
lor  the 
fbintiC 


Baylis  verfus  Lucas* 

r  j  PON  a  rule  to  (hew  cauf<f  why  the  writ  of  inquiry  ex- 
ecuted in  this  cafe  fliould  not  be  fet  afide,  ezceptiod 
was  taken  that  the  jury  were  returned  by  the  attorney^ fov  the 
plaintiflF. 

Mr.  Juftice  A/hn, — ^The  rule  muft  be  made  abfolute.  Upon 
a  motion  for  a  new  trial  in  a  caufe  from  the  Oxford  circuit  in 
the  year  1756^  it  was  obje£led,  that  Penojer  Watkins  who  was 
under-flieriff  was  attorney  for  the  plaintiff,  and  that  three  of  the 
jury  were  his  own  relations.  The  court  faid,  that  etery  trial 
ought  to  be  fair  and  indifferent :  and,  therefore,  ordered  the  rule 
for  a  new  trial  to  be  made  abfolute. 

Mr.  Juftice  AJhhurJi.  If  the  under-flieriff  is  attorney  in  the 
caufe  and  returns  the  jury,  no  doubt  it  is  a  good  caufe  of  chal- 
lenge.    Ftr.  Cur. 

Let  the  rule  be  made  abfoIttte# 


rule 


TJPON  a 

new  trial  In 


&Mf/tfy. 

One/r//x 
goods  at 
three 

months  en- 
dit ;  but  fti- 
pulatesy  in 
ctfe  the  mo- 
ney is  un- 
paid, that 
the  vendee 
ihall  aUow 
bim  a  baif* 
fenny  an 
ounce  ftr 
month,  till 
the  debt  is 
difcharged. 
This  allow- 
ance was 
according 'O 
an  ufage  in 
that  parti- 
cular branch 
of  tradei 
but  above 
the  legal 
rate  of  in- 
tercft.   Tlie 

contra^  being  a  hon^ifidt  s  ^le  is  riQt  vsvaxovs. 
cover  a  loan  and  e^adt  the  ftatute. 


Floyer  verfus  Edwards. 


to  (hew  caufe  why  there  (hould  not  be  a 
this  cafe.  Lord  Mansfield  read  his  report  as 
follows :— This  was  an  a£lion  brought  againft  the  defendant  for 
goods  fold  and  delivered,  at  three  months  credit,  with  an  agree- 
ment, at  the  time  of  the  fale,  that  in  cafe  the  money  was  not 
paid  at  the  end  of  three  months,  then  the  defendant  Ihould 
pay  to  the  plaintiff  an  half-penny  an  ounce  per  month  for  Jo 
long  a  time  as  the  money  (hould  remain  unpaid.  At  the  trial 
it  was  proved  that  this  allowance  of  an  halfpenny  an  ounce  per 
month  as  before  ftated,  was  the  general  ufage  and  pra£lice  of  the 
trade,  with  on6  or  two  exceptions  only ;  but  upon  calculation  it 
appeared  to  exceed  the  legal  rate  of  intereft.  Upon  this,  an 
objection  was  made  to  the  plaintiff*s  right  to  recover,  upon  the 
ground  of  its  being  an  ufurious  contra£l,  and  meant  only  as  a  co- 
lour to  avoid  the  ftatute*  But,  his  Lord(hip  faid,  I  thought  there 
feemed  to  be  weight  in  the  ufage  of  the  trade,  and  in  the  cir- 
cumftsnce  of  it's  being  in  the  defendant's  power  to  have  avoided 

Othcrwife,  if  it  had  been  merely  c^nuthlt^  to 

the 
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the  additional  payment  of  an  halfpenny  an  o^ncc  per  month  by      1774. 
difcharging  the  principal  fam  at  the  time  it  becaoie  due :  and 


FLOTtK 


the  jury  accordingly  found  for  the  plaimiff,  as  I  wiOied^  d»at      ^y/ 
the  contract  was  not  ufuriouf .  E^waa^i* 

Mr.  Dunning  moved  for  this  rule  upon  two  grounds.  -Fij^, 
That  though  a  loan  is  nccefTary  to  conditute  an  ufurtous  con« 
tra£ly  yet  in  a  tranfaflion  like  the  prefent,  the  inftant  the  limited 
credit  is  exptredi  from  that  moment,  if  the  money  remains  un« 
paid,  the  condition  of  the  parties  is  changed  ;  for  the  buyer  be- 
comes a  borrower  and  the  feller  a  lender.  Secondly^  That  it  is 
not  ne^efi*ary  to  the  creation  of  a  loan,  that  money  fhould  be 
paid  on  the  one  hand,  and  received  on  the  other ;  for<the  circum- 
fiance  of  a  man's  money  remaining  in  another's  hands,  in  con- 
fcquence  of  an  agreement  made  for  that  purpofe,  will  equally 
conftitute  a  loan.  That  no  tradefman  can  recover  intereft  upon 
non-payment  at  the  day  appointed,  unlefs  there  be  a  fpectal 
agreement  for  the  purpofe;  and  notwichf^anding  fuch  fpccial 
agreement,  if  it  be  ufurious,  as  in  the  prefent  cafe,  it  is  as  no 
agreement  at  all. 

Lord  Mansfield  upon  the  motion  faid,  he  thought  the  fecond  , 

ground  was  the  bed  to  reft  the  queftion  upon:  for  it  either  was, 
or  was  not,  a  contraA  within  the  mifchief  provided  againft  by 
the  ftatute.  If  the  former,  it  was  clearly  an  agreement  for 
ufury  at  the  time  of  the  fale ;  and  therefore,  like  all  oth^r  agree- 
ments whereupon  or  whereby  more  than  legal  intered  is  re- 
fetved,  void :  and  the  plaintiff  of  courfe  not  entitled  to  recover. 
But  where  a  party  takes  more  than  legal  intereft,  without  any 
agreement  at  the  time  of  the  contra£k,  there  he  is  liable  only 
to  the  penalty  for  the  excefs,  and  the  contrail  remains  good. 

Mr«  Wallace  and  Mr«  Bearcroji  ihewed  caufe.  This  is  no 
loan  of  money,  but  a  communication  for  a  bond  fde  fale  of 
goods  \  and  the  circuroftance  of  its  being  in  the  option  of  the 
party  to  pay  the  money  v^ithout  an  increafe  of  the  price,  removes 
every  idea  of  its  being  ufurious :  for  to  make  a  contract  ufurious 
there  muft  be  a  forbearance  referved  in  the  contra^  itfelf,  and  fo 
are  the  very  words  of  the  ftatute  12  Ann.Jl,  a.  c.  i6.  <<  no  one 
*'  (hall  take  direflly  or  indire£lly  for  loan  of  money,  ^Cy  above 
*'  five  pounds  for  the  forbearance  of  100/  per  annum  J*  Bur* 
tnf%  cafe  5  Rep*  69.  Mich.  33  fa*  34  EHz.  Roberts  verfus  Tre* 
aaine^  Cr$.  Jac*  509.  Hawk,  P.  C.  2/\$.feB.  3.  i^Z.feB.  19. 

Mr.  Dunning  and  Mr.  BuUer  contra*  The  queftijn  is,  whe- 
ther it  is  lawful  for  a  tradefman  felling  gopd^,  to  ftipulate  that  . 

Vol.  I.  I  if 
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1774.  if  the  price  is  not  paid  at  a  certain  time,  a  greater  fum  than 
■■",'■  legal  intercfi  (hall  be  paid  for  the  forbearance  of  it :  and  it  is  a 
!^wr/"  qucftion  of  infinite  magnitude  in  rcfpeft  of  trade  in  general. 
Edwards.  ^his  is  not  like  the  cafes  cited,  where  a  grofs  fum  is  ftipa- 
latcd  mmme  posna :  but  it  is  the  cafe  of  accumulating  intercft, 
incurring  proportion  ably  with  the  delay.  In  all  thofe  cafes  the 
lender  may  demand  his  money  as  foon  as  it  is  become  due.  But 
It  is  a  faa  and  an  ingredient  of  this  bargain,  that  both  parties 
looked  to  a  day  beyond  the  day  of  payment.  For  the  plaintiff 
was  not  likely  to  call  for  his  money  when  he  could  make  8  per 
cent,  and  the  defendant  upon  fuch  an  agreement  was  not  likely 
to  have  money  to  pay  at  the  day  of  drift  payment :  therefore  it 
is  no  anfwer  to  fay,  that  he  might  hate  paid  at  the  day :  for 
the  probability,  not  to  fay  the  poffibility,  of  the  cafe,  was  againft 
his  being  able  to  do  fo  :  and  the  wifdom  of  the  laws  againft  ufury 
confifts  in  the  proteftion  they  (hew  to  indigent  men.  As  to 
the  fuppofed  cuftom  of  the  trade,  the  evidence  is  not  fufficient 
to  create  a  cuftom,  for  the  traders  arc  in  number  but  five,  and 
their  prafticc  not  uniform ;  but  if  fuch  ufage  did  obtain  in  the 
trade,  it  is  neverthelefs  void  by  the  ftatute,  if  ufurious  in  itfclf. 

Lord  Mansfield.  The  ftatute  12  Queen  Ann.  fiat.  2.  c.  id- 
prohibits  any  body  from  taking  any  how  on  the  loan  of  money 
above  5  per  cent  for  the  forbearance  of  payment ;  and  all  con- 
trafts  for  any  loan  of  money,  goods,  merchandize,  bfc.  bear- 
ing intereft  above  5  per  cent,  with  an  agreement  for  principal 
and  intereft,  are  null  and  void;  but  with  regard  to  principal 
and  intereft,  in  cafe  the  agreement  originally  for  the  payment  of 
principal  be  legal,  and  the  intereft  does  not  exceed  the  legal  rate  j 
but  afterwards  upon  payment  being  forborn,  illegal  intereft  is 
demanded,  there  the  agreement  by  retrofpeft  is  not  void,  but 
^     the  parties  are  liable  to  the  penalty  of  treble  value. 

This  is  a  cafe  on  the  original  contraft,  by  which  the  payment 
ef  the  principal  is  ftipulated ;  and  therefore,  if  it  is  within  the 
ftatute  of  ufury  at  all,  the  contrail  itfclf  is  void.  It  depends 
principally  upon  the  contraft  being  a  loan:  and  the  ftatute 
nfes  the  words  ^*  dircftly  or  indircdly." — Therefore  in  all  qucf- 
tions  in  whatever  refpeft  repugnant  to  the  ftatute,  we  muft  get 
at  the  nature  and  fubftance  of  the  tranfadlion:  the  view  of  the 
parties  muft  be  afcertained,  to  fatisfy  the  court  that  there  is  a 
loan  and  borrowing ;  and  that  the  fubftance  was  to  borrow  on 
the  one  part  and  to  lend  on  the  other :  and  where  the  real  truth 
b  a  loan  of  money,  the  wit  of  min  catinot  find  a  ihift  to  take  it 


TRINITY  TERM  14  George  III.    B.  R.  115 

Q^t  o{  the  ftatute.    If  the  fubftance  is  a  loan  of  money»  nothing     1 774. 
vUl  ptote£l  the  taking  more  than  5  per  cent. ;  and  though  the 


ftatute  mentions  only  *<  for  loan  of  moneys^  wares,  merchant      v<r/y'^ 
"  dizes,  or  other  commodities ;"  yet  any  other  contrivance,  E»wa»»i« 
if  the  fubftance  of  it  be  a  loan,  will  come  linder  the  word 
*«  indircaiy.*' 

Let  us  examine  then  what  the  prefent  contraQ  is*  It  is  faid  the 
plaintiff  is  a  lender :  let  us  fee  where  there  is  the  colour  of  a  loan 
in  this  cafe*  The  plaintiff  is  a  refiner,  and  deals  in  gold  and 
filrcr  wire ;  fo  is  the  defendant :  and,  in  the  ordinary  courfe  of 
dealing,  the  one  buys  and  the  other  fells  a  quantity  of  this 
commodity  on  the  terms  and  conditions  before  dated*  There 
is  no  pretence  of  any  negotiation  for  a  loan^  nor  that  one 
word  paflcd  about  borrowing  money  \  nor  any  evidence  of  an 
agreement  to  forbear  paying  the  principal  fum,  contrary  to  the 
true  intent  and  meaning  of  the  ftatute.  What  are  the  terms 
of  the  contrail  ?  are  they  any  newfangled  terms  ?  fo  far  others 
wife,  that  the  agreement  barely  cannot  be  called  an  univerfal 
pradice ;  yet  it  is  the  general  pra£tice  of  the  trade.  It  is  true 
the  ufe  of  this  practice  will  avail  nothing,  if  meant  as  an  evafioa 
of  the  ftatute }  for  ufage  certainly  will  not  prote£l  ufury« 
Bat  it  goes  a  great  way  to  explain  a  tranfa£iion ;  and  in  this 
cafe  is  ftrong  evidence  to  (hew  that  there  was  no  intention  to 
cover  a  loan  of  money.  Upon  a  nice  calculation  it  will  be 
found  that  the  praAice  of  the  Bank  in  difcounting  bills  exceeds 
the  rate  of  5  per  ant  \  for  they  take  intereft  upon  the  whole 
fum  for  the  whole  time  the  bills  run,  but  pay  only  part  of  the 
money,  v/2.  by  deducing  the  intereft  iirft ;  yet  this  is  not  ufury« 
Here  it  appears  that  the  whole  agreement  was  made  out  firft^ 
the  price  of  the  goods  fixed,  and  a  limited  credit  given  |  but 
the  party  confiders  further,  that  perhaps  punflual  payment 
might  not  be  made ;  and  provides  that  in  that  cafe  the  buyer 
(hall  pay  him  fo  much  more.  This  is  no  agreement  for  for^ 
bearance  beyond  the  three  months  \  the  plaintiff  might  have 
brought  his  adion  inftantly ;  and  therefore,  if  not  paid,  was  at 
liberty  to  fay,  that  the  buyer  fliould  pay  him  a  greater  price. 
The  authorities  go  ftill  further  $  and  fay,  that  wherever  it  is 
in  the  power  of  a  known  borrower  of  money  to  pay  the  prin« 
cipal  within  a  limited  time  without  inte?eft;  upon  non-pay* 
menr,  the  refenration  of  a  larger  fum  than  the  ftatute  allows,  is 
00  ufory :  becaufe  ufury  is  an  agreement  originally  to  pay 
the  principal  with  intereft  above  the  rate  of  5  per  cent.  Hawk* 
P.  C,  c*  8a.  fe^*  19.    I  fee  no  manner  of  difficulty  to  arifc 

I  a  from 
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1774-     ^^^^  '^'     I'l^y  ^^^  foundation  of  the  >vhol«  upon  a  man's 

— — —  gotng  toborroMr  urtdcf  colour  of  buying  :  there  the  contract  is 

verfas      ufurious;  but  where  it  is  a  boni  Jide  fale,  as  in  this  cafe,  it 

£ftwAii>s.  certainly  is  not,     I  have  never  had  the  lead  doubt,  either  at 

the  trial  or  (ince }  ixnd  am  of  opinion  as  I  was  at  that  time,  that 

the  jury  did  right  in  finding  that  the  contra£l  was  not  ufurious. 

The  three  other  judges  concurred.     Per  Cur. 

Let  the  rule  for  a  new  trial  be  difchargcd. 
N.  B.  After  the  determination  of  this  cafe.  Alderman  Plumhe^ 
who  was  head  of  the  Goldfmiths*  Company,  brought  an  a^iion 
againft  Carter^  one  of  the  gold  refiners,^r  wofteyhad  and  received^ 
ID  recover  the  furplus  arifing  fiom  this  allowance  of  an  half- 
penny an  ounce  ^r  month  above  the  principal  and  legal  intereft. 
The  aftion  was  tried  at  the  Sittings  in  London  after  Trinity  term 
\  775,  before  Lord  Mansfield.  The  defendant  had  paid  into  court, 
tlie  principal  and  intereft  at  5  per  cent,  and  offered  to  pay  cofts 
to  the  time  of  the  a£lion  brought.  Th-;refore  the  finglc  queftion 
was,  Whether  the  plaintifp  could  recover  this  furplus?  Lord 
Mansfic!dv9Z%  clearly  of  opinion  that  though  the  tranfaftion  itfclf 
did  not  amount  to  ufury,  yet  it  was  taking  a  hard  and  unconfcio- 
nable  advantage ;  en  I  therefore  (hould  not  be  aflifted  in  an  a£tion 
for  money  had  and  received,  which  is  an  equitable  adion,  and 
founded  in  confcience  under  the  particular  circumftances  of  each 
cafe.  The  jury  found  their  verdid  accordingly,  and  the  plain- 
tiff acquicfced  witliout  moving  for  a  new  trial. 


Samed^  Melsome  verfus  Gakdszk. 

One  who  i«  'THE  queftion  in  this  cafe  was,  whether  the  plaintiff,  who 
it  the^fok  ^»^*  arretted  the  defendant  in  the  Mar/hal/ea  Court,  and 

oftheplain-  tad  him  in  cuftody  there,  could,  by  a  writ  of  habeas  corpus  ad 
Ma^ij'ea  refpofidendum^  remove  the  body  of  the  defendant  into  this 
Ccuft,  can-    ^^^^^  ^q  anfwer  to  a  new  ad  ton  here  for  the  fame  debt.     Mr. 

not  be  rc-  /it  •  it  •■ 

moved  by      Cowper  had    moved  to  qua(h  the   writ.      Mr.   Dunning  now 

tdTefPT  ft>ewed  caufes  and  cited  2  Lilly  Prac.  Regifter,  fol.  2.  "  none 

dendum  to     ii  ought  to  take  out  a  habeas  corpus  for  a  prifoner,   without  his 

the7>Ut!r-     **  confent,  unlefs  it  be  to  turn  him  over  to  the  Kin^s  Bench 

tiff  tor  tht    ««  Qj  ^Q  charge  him  with  an  aftion  in  court*"    Vin.abr.tit. 

jame  debt  in  '^  .      .  " 

ancwac-     Habeas  corpus^  f 01.  x}fi'  "  Where  a  perl  on  is  m  cuftody  in  an 

uoainB.R.  ^,  inferior  jurifdidion,  the  plaintiff  may  bring  his  habeas  corpiu 

*f  returnable  in  this  court;    and    then   the  defendant  cannot 

«  nonfuit  the  plaintiff,  or  be  bailed  but  only  by  the  court  of 

«'  R.  b:' 

Mr, 
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Mr.  Covfper  nntra^      A  kabeaj  corpus  docs  not  He  in  this      1774. 

cafe-    If  it  did,  the  original  writs  and  bilk  of  MiddUfex  in  this  ^ 

court  <^aald  be  of  little  ufe.     This  is  not  the  proper  writ  to      ^^ 
remove  a  caufc ;  but  a  artkrari  s  Suppofe  the  defendant  does  C**»»**- 
sot  put  in  bail^  the  plaintiff  can  only  have  a  procedendo  to  re- 
move his  own  caufe  back  again.     The  authorities  cited  do  not 
apply :  they  only  (hew,  that  the  plaintiff  m^y  have  that  kind 
of  writ ;  but  not  to  remove  that  particular  fuit. 

Lord  Mansfield.    There  does  not  appear  to  be  -any  inftance 
of  iti  and  there  feem  to  me  to  be  ftrong  reafons  againft  it. 

It  was  referred  to  the  mafter  to  inquire  into  the  pradice  of 
this  and  other  courts. 

Afterwards,  in  Michaelmas  term,  the  mafter  reported,  that  SttwrJjn^ 
there  was  no  inftance  of  it  io  Ms  court :  That  in  the  court  of  ^'••'  '^ 
Common  Pleas  fomc  few  fuch  writs  bad  ifiued  i  but  he  underftood 
from  Mr.  FotbergUl  the  oldeft  fecondary  there,  they  had  not 
been  litigated ;  and  ought  not,  in  his  opinion,  to  have  iffued. 
That  in  London^  it  is  the  prafiice  for  the  plaintiff  to  be  at  1i« 
berty  to  remove  the  caufe  to  the  mayor's  court,  from  the  ftieriff's 
court;  but  that  the  cuftodj  was  not  changed \  the  plaint  only 
being  removed  by  the /rvj/z/r.  He,  added,  that  the  defendant 
might  in  the  court  below,  by  a  fummons,  oblige  the  plaintiff 
below  to  proceed,  or  be  non-proffed  with  cofts ;  but  if  he  w^s 
removed  into  the  cuftody  of  the  marlhal  he  wouUl  have  no 
method  to  compel  the  plaintiff  to  proceed  here,  or  to  obtain  his 
cofts  below.  Whereupon  the  court  ordered  the  rule  for  qualbing 
the  writ  to  be  made  abfolute.    *  « 


Harman   and    others    affignecs   of   Fordyce   ver/us    ^^^^ 

'  FiSHAR.  V   7*«»H«h. 

^HIS  was  an  zStion  of  trover^  brought  by  the  aflignees  A  trader,  in 
*  of  Fordyce  againft  the  defendant,  to  recover  two  pro-  %i^^J^T 
miflbry  notes.     At  the  trial  a  verdict  was  found  for  the  plain-  wfi»nck>fes 

.«^t.«>  «  ..  ^i  li-...         certain  biUi 

tiffs,  fubject  to  the  opinion  of  the  court  upon  the  following  to  F.  a  par. 

r  titular  cnr- 

^*^^*  diior,  IB 

That  the  defendant  Fi/bar  was  a  creditor  of  the  partncrfhip  diichargcef 
of  Fordyce  and  Co*  and  on  various  occadons  had  done  th^m  faying,  he 
many  afts  of  friendfliip ;  and  being  already  a  creditor  for  i  ,'300  /.  ^**  ****  ^^ 

flicw  him  that  prelerence  which  he  conceives  is  hit  due.  This  is  doncMrithout  the  privit>  of  F. 
and  foUowed  by  an  a£l  of  bankruptcy  (xrfore  the  notes  could  pofllhiy  be  delivered,  ftr.  Cur.  Th« 
^ttttial metvve  bcin^  to  give  avaijiKCNcx  and  Uw #0  itfeli  intmfittt,  is  clearly  ««m/,  though  ia 
fffour  of  a  voy  fnciimiotts  creditor, 

1 3  upon 
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I774t      upon  the  (Jth  of  Jun^  I77^>  P«d  into  the  (hop  of  Forjyce  and 

• •  Co.  a$  bankers,  the  further  fum  of  7000  A  and  had  it  written  in 

verfui  his  book  accordipg  to  (he  ufual  courfe;  which  fum  he  had  borr 
^'*9A<«  rowed  for  the  parpofe  of  accommodating  the  (hop  during  the 
holidays ;  and  at  the  timfs  thfs  money  was  paid  jn,  he  ordered 
the  perfon  who  paid  it  to  tell  them  hp  fhould  not  draw  the 
snoney  out  before  the  JFriday  following,  which  they  were  told 
accoriingly. 

On  the  9th  of  ^unf,  Fordyce  fet  up  all  night  fettling  his 
books  and  affairs  in  contentpiation  of  abfcottdtng\  and  being 
poflefled  in  his  own  feparace  right  of  the  two  notes  defcribed  in 
f he  declaration,  about  five  o'clock  in  the  morning  he  inclofed 
them  in  a  letter  to  Mr.  Fijbar  as  follows :  to  Mr,  Fijbar.^^ 
^  "  Mr.  Fordycf  conceiving  that  the  money  lodged  by  Mr.  Fijbar 
f  <  with  his  houfe  on  Saturday  lafti.  was  a  fum,  about  which 
f<  perhaps  eyen  fome  pains  have  been  taken  to  place  it  there, 
f*  he  has  the  honour  to  Jbew  him  that  preference  which  he  con-; 
f*  ceives  19  certainly  his  due." 

5,500/.  CoU'ms  and  Co,  3d  July, 
11,702/.  18/.  4  J,  r.  JVm.  Jolly  J  20th  June.' 

That  Fordyce  delivered  the  letter  and  note§  to  Mr.  Harrifon 
his  clerk,  with  dire£lioqs  to  carry  them  to  Mr.  Fijbafs  office, 
and  give  them  to  him.*~About  fix  o'clock  the  fame  morning 
Fordyce  abfponded  and  went  to  France. — At  half  an  hour  after 
eleven  o'clock  the  fame  morning,  a  commiffion  of  bankruptcy 
duly  iffucd  againft  him. — Harrifon  about  ten  o'clock  the  fame 
clay  called  ^t  the  defendant's  office :  not  finding  him  at  home 
]ie  f ettjrqed  again  about  twelve ;  but  it  being  hqliday  time  thp 
pfiice  ^as  (hut  up.— -That,  on  Thurfday  the  iith,  Hanifon  de- 
livered the  letter  with  the  notes  to  Mr,  James  one  of  the'  part- 
|l9r^  of  FordyQCy  who  fcnt  for  the  defendant ;  when  Mr.  James^ 
in  the  prefenpe  of  the  defendant  and  Mr.  Bellamy^  opened  the 
(aid  letter  and  delivered  ic  with  the  notes  to  the  defendant  \  who 
j)9ving  F^^d  the  fame  to  the  company  prcfent,  took  them  away 
yfi\\\  filp ;  that  they  remain  in  his  pofTeffion,  and  that  he  re-; 
fijfed  to  deliver  them  up.  That  Fordyce  was  indebted  to  the 
pgrrncrfhig  iri  a  larger  f^im  than  the  amount  of  th^  notes  ii^ 
oifedion.  , 

Tfhe  queftion  for  the  opinion  of  the  court  upon  this  ftate  of 
|hp  g^5  was ;  "  Whether  the  olaintiffs  arc  entitled  to  recover 
ff  |n  fhis  aaipp  ?"^ 
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This  cafe  was  twice  argued:  firft,  in  Rafter  term  *  by  Mr,      1774. 
BuUir  for  the  plaintiffs  and  Mr.  Alleyne  for  the  defendant ;  and 


now  in  this  term  by  Mr.  Lee  for  the  plaintiffs,  and  Mr.  Dun^      verfas  • 
nifig  for  the  defendant.  *  Fi»«a«. 

On  the  part  of  the  plaintiffs  it  was  infiftcd,  that  under  the  -4*^*5^ 
ctrcumftances  of  this  cafe  it  was  not  competent  to  Mr.  Fordyce 
to  give  this  preference  to  the  defendant.  For,  however,  fair  the 
tranfa£lion  anight  be  as  between  the  parties ;  yet  a  trader,  in 
contemplation  of  an  a6l  of  bankruptcy,  cannot  give  a  preference 
to  any  particular  perfon :  becaufe,  it  is  a  fraud  upon  the  reft 
of  the  creditors,  and  againft  the  general  fpirit  of  the  bankrupt 
laws.  This  principle  is  fully  fettled  and  edablifiied  in  the  cafe 
of  Worfelej  v.  DemattoSf  I  Bur.  474.  ft  ftq.  where  the  court 
held,  that  an  aflignment  of  all  the  bankrupt's  effe£ls,  tho'  a 
fair  tranfa£lion  betwicen  the  parties,  and  for  a  good  and  valuable 
GonCderation,  was  neverthelefs  fraudulent  in  refpect  of  the  other 
creditoits  :  the  obje£t  aimed  at,  being  to  give  a  preference  which 
was  unlawful. 

The  cafe  of  Small  v.  Oudley^  cited  in  the  cafe  juft  mentioned, 
may  be  thought  to  be  an  authority  i\ic  other  way :  but  there 
no  fraud  was  meant  againft  the  creditors :  on  the  contrary,  the 
coan  faid  the  whde  tranfaftion  was  beneficial  to  them ;  and 
the  only  perfon  defrauded  was  Small.  Befides,  the  only  point 
decided  in  that  caOe  was,  that  a  deed  cannot  be  fraudulent  in 
equity  which  would  not  amount  to  an  a£t  of  bankruptey 
at  law. 

But  the  prefent  cafe  is  clearly  diftinguifliablc  from  Small  y, 
Oudiey :  For  iiere  the  defendant  knew  the  (hop  to  be  in  a  def- 
ponding  date  when  he  advanced  the  money :  the  repayment  was 
voluntary,  without  the  knowledge  of  the  defendant,  in  the  very 
moment  of  abfolute  bankruptcy,  and  with  a  profeffed  view  of  giv« 
ing  an  undue  preference.  An  additional  circumftance  is,  that  the 
notes  were  not  delivered  till  after  a  clear  a£l  of  bankruptcy  was 
aClually  committed  :  For  want,  theVefore,  of  the  defendant's  af* 
jtnty  the  tranfaclion  was  not  complete,  which  alone  is  fuflS- 
cicnt  to  render  the  payment  void.  There  are  two  cafes  la 
which  this  objedion  made  a  principal  ground  in  the  determina- 
tion the  court  gave.  Hague  v.  Rollefton^  HiL  8  Geo.  3.  (fince 
reported  in  4  Bur.  2174  )  and  Alderfon  v.  Temple^  fince  reported 
likewife  4  Bur.  2238  Pafch.  8  Qeo.  3.  But  the  reafoning  and 
principles  laid  down  in  the  latter  cafe  upon  the  queftion  of 

1 4  preference 
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^774«     preference  arc  decifive  of  the  prcfent,    MrSSui/er  ftatcd  the  opi- 

Dion  of  the  court  at  large,  quod  vide,     4  Bur.  2229' 

^  v'i^w*'        This  doftrine  is  confirmed  and  ftrcngthcncd  bya  cafe  of  very 
FttvAft.    late  date.    Untou  v.  Bari/ett,  Hil.  10  Geo.  3.  C.  B.  MSS. 

The  cafe  was  thus:  The  plaintiff's  brother  carried  on  his 
trade  in  two  fcparate  (hops^  an  upper  and  an  under  one :  being 
indebted  to  his  brother,  upon  the  3d  oiAuguJtht  affigned  over  to 
him  fuch  of  his  goods  as  were  in  his  upper  {hop,  being  one 
third  part  only  of 'his  (lock  in  trade:  and  this  he  did  for  the 
purpofe  of  giving  his  brother  a  preference :  the  queilion  was, 
*  Whether  this  affignmcnt  was  an  aft  of  bankruptcy  ?  Percuriam^ 

««  This  is  a  very  plain  cafe  :  the  deed  and  the  tranfaffion  may 
<«  have  been  very  fair  as  between  the  parties ;  but  in  all  thefc 
^<  cafes  the  obje£l  to  be  attended  to  is,  quo  animo  the  tranfac* 
<<  tion  is  done.  Now  the  (ingle  queftion  is,  Whether  a  man 
<<  (hall  be  allowed  to  commit  a  fraud  upon  the  whole  fyflem  of 
**  the  laws  concerning  bankrupts,  by  giving  a  preference  to  one 
««  creditor  in  prejudice  to  the  reft  ?  clearly  he  (hall  not :  and 
<*  here  it  being  by  deed,  it  is  in  itfelf  an  a£t  of  bankruptcy. 
««  The  great  criterion  is,  Whether  the  z6t  be  done  in  contempla- 
**  tionof  becoming  a  bankrupt." 

This  is  a  deci(]on  exprefsly  upon  the  point  of  preference  in 
contemplation  of  bankruptcy  i  and  no  inconvenience  can  arife 
from  fixing  that  as  the  moment  when  the  curtain  (hould  drop. 
Here  it  is  exprefsly  found  that  the  notes  were  fent  in^  contem« 
plation  of  committing  an  aft  of  bankruptcy,  and  proft(redly  with 
9  view  to  give  the  defendant  a  preference.  The  aft,  therefore, 
is  void,  and  the  plaintiffs  well  entitled  to  recover^ 

Mr.  Dunning  and  Mr.  Alleynf  for  the  defendant. 

Two  qucllions  arife  in  this  cafe,  Firft^  Whether  it  is  com- 
petent in  Jaw  for  a  trader,  in  contemplation  of  an  aft  of  bank- 
ruptcy, \o  give  a  preference  under  any  circumf^anccs  ? 

Sicondlyt  If  there  be  any  cafe  in  which  that  preference  m?y 
be  given,  Whether  this  is  one  of  thofc  cafes  ? 

Wirh  Tcfpeft  to  the  firft.  It  has  been  fettled  th;^t  a  trader  at 
th§  CYC  pf  a  bankruptcy  may  do  every  thing  that  he  might  have 
done  at  any  period  antecedent  to  that  time :  but  it  has  never 
been  e(tabli(hcd  that  a  cradcr  (hall  ;it  no  time  give  si  preference 
tp  a  kongfi^e  creditor,  On  the  contrary,  the  cafe  of  SmaU  v. 
QudUy  2  P.  Wn^s.  427.  is  ^n  authority  exprefsly  the  other  way. 
The  ciccuipftances  were  very  like  the  pTcfentt  On  the  2 1  ft  of  Se^ 
Umber  1720,  Small  to  accoi^pdate  bi^  frkpds  D.  and  7.  Nor-, 
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Mtrt  tnnsfcTTcd  500/.  South-fea  (lock  to  them  upon  condition     1774, 

it  (hould  be  returned  in  ten  days.     Upon  the  Ipih  they  made  an  ■■ 

aflignment  of  part  of  their  effe£ls  to  Stnaii  as  a  fecurity  for  trans-       wfi^* 

fcrring  500  /.  South-fea  ftock,  reciting  the  truth  of  the  cafe  and    f  "«-**• 

the  next  day  abfcondcd.— Sir  Jefeph  Jehyl  was  clearly  of  opinion 

that  this  affignment  was  good :  "  that  there  may  be  a  juft  rea- 

*'  fon  for  a  (inking  trader  to  give  a  preference  to  one  credi:or 

**  before  aaother;  to  one  that  has  been  a  faithful  frieftd,  and  for 

"  a  juft  debt  lent  to  him  in  extremity ;  when  the  reft  of  his 

**  debts  might  be  due  from  him  as  a  dealer  in  trade,  whereia 

"  his  creditors  may  have  been  gainers  :  whereas  the  other  may 

^'  not  only  be  a  juft  debt,  but  all  that  fuch  creditor  has  in  the 

**  world  to  fubHft  upon :  in  this  cafe,  and  fo  circumftanced,  the   s 

"  trader  honeftly  may,  nay  ought  to  give  a  preference."  He  fays 

further,  *'  the  time  of  the  affignment  is  not  material,  provided 

*•  it  be  btrfore  the  bankruptcy:  but  the  juftnefs  of  the  debt  is 

*•  very  material  \  aad  the  circumftance  of  ihc   non-privity  of 

"  the  creditor  to  the  affignment  was  very  much  in  his  favour.** 

It  is  plain,  therefore,  from  this  cafe-,  that  Antecedent  to  an 
aft  of  bankruptcy  actually  committed,  there  may  exift  a  cafe  in 
which  by  law  it  is  permitted  to  a  trader  to  give  a  preference. 
The  obfervation  made  by  Lord  Mansfield  upon  this  cafe  of 
^mall  V.  Oudley  in  the  decifion  of  WorfeUy  v.  De  Mattos  tends 
to  explain  that  the  ground  of  the  opinion  was  right.  For,  his 
Lordfliip  faid,  "  this  cafe  was  very  particular :  the  fraud  was 
"  upon  Smally  and  not  upon  the  creditors  :  His  ftock  was  to  be 
"  replaced  in  a  week  or  ten  days  at  furtheft :  1,800/.  of  Small's 
**  money  went  to  the  creditors,  and  this  fecurity  amounted  but 
"  to  300  /•  So  that  the  whole  tranfaction  was  beneficial  to  the 
"  creditors."  Now  every  fyllable  and  every  circumftance  upon 
vhich  Sir  Jofeph  Jekyl  founded  his  opinion  in  that  cafe,  is  not 
only  applicable  to,  but  adually  to  be  found  in  the  prefent. 

The  cafe  (if  Linton  v.  BartUtt  is  inapplicable  to  this  cafe : 
for  the  ground  of  that  decifion  was  that  the  aflignment  was  an 
aft  of  bankruptcy  itfelf,  and,  being  of  all  the  goods  in  that  flisp, 
was  within  the  fame  mifchief  as  if  it  had  been  an  aflignment  of 
the  goods  in  botb>  It  has  been  infifted  that  no  inconvenience 
can  arife  if  the  line  were  to  be  drawn  at  the  beginning  of  an  in- 
folvency.  That  is  not  fo ;  for  then  all  the  creditors  fubfequent 
to  the  time  when  the  court  determines  that  the  line  of  diftri- 
button  (hould  be  drawn,  muft  be  involved  in  the  wreck.  The 
PDoremplation  of  becoming  bankrupt^  is  cyially  difficult  to  af- 

certain : 
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1774.     certain:  bat  neither  the  point  ofinfolvcncy  nor  the  rcfolution 

—  to  become  bankrupt  is  the  period  of  bankruptcy ;  nor  can  the 

w^T**    contcnaplation  of  bankruptcy  be  the  true  line  to  be  drawn  ;  for 

Ii&»A.B»     each  is  fo  indefinite  and  uncertain,  thikt  the  rule  in  cither  cafe 

would  tend  to  cndlcfe  litigation.    It  were  to  be  wiflicd,  therefore, 

that  the  court  would  fettle  the  rule  of  preference  according  to 

4he  honefty  or  difcdncfty  of  the  tranfaSion* 

In  Alderfon  v.  Temple^  Mr.  Juftice  Taies  faid,  there  is  do  doubt 
but  that  an  aft  of  this  fort  may  be  done  on  the  eve  of  a  bank- 
ruptcy under  fair  and  honed  circumftances ;  and  that  in  &mall 
T»  Oudlcy  the  juftice  of  the  cafe  required  it.  With  refped  to 
die  a£b  being  incomplete  for  want  of  the  defendant's  aiTcnt, 
\a  Atkins  v.  Sarwick^  l  5/r.  165.  the  aflent  was  fubfequent  to 
the  a£l  of  bankruptCT :  and  the  only  gueftion  was,  Whether  a 
fubfequent  diflent  was  necefiary  to  devcft  the  property. — The 
court,  held,  that  delivery  vefts  property  unlefs  devcfted  by  a  fab- 
fequent  difii^nt :  and  if  founded  upon  good  confideration  is  not 
CQiuiterniand)ibIe.  Here  the  delivery  was  unqueftionably  upon 
good  conBderation  J  and,  there/ore,  as  to  the  point  of  non-privity 
and  afient,  the  authority  is  decifive. 

The  fecond  queftion  is,  Whether  this  is  a  cafe  in  which  a  pre- 
ference may  be  given  ?  And  this,  we  have  ieen,  depends  upon 
the  honefty  of  the  tranfadion. 

Nowy  the  purpofe  for  which  Mr.  Fj/iar  advanced  this  money 
was  meritorious  and  friendly  in  the  higheft  degree :  tlie  ufe  to 
which  Mr.  Fordyce  applied  it,  namely,  to  lelTen  the  partnerfliip 
dcbty  was  juft  and  honeft:  but  his  diftrefles  were  fgch  as 
defeated  the  object,  and,  therefore,  what  could  be  more  fair, 
what  more  rcafonable^  what  more  diftant  from  fraud  than  to  re- 
turn it.  When  returned,  the  creditors  were  precifely  in  the  fame 
fituation  as  they  would  ^have  been  in,  if .  it  had  never  been  ad- 
vanced :  and  no  doubt  in  itfelf  the  loan  of  ,the  money  was  as 
friendly  and  in  its  confequences  might  have  been  as  beneficial  to 
them  as  it  was  intended  to  be  to  Mr.  Fordyce. 

Lord  Mamsfibld,  after  ft:ating  the  cafe  delivered  his  opinion 
as  follows: 

The  defendant  Mr.  Ft/bar  is  certainly  a  very  jncritorious  cre- 
ditor of  Mr.  Fordyce ;  and  in  this  laft  tranfaQion  did  him  a  very 
great  aft  of  friendlhip.  I  have,  therefore,  been  v^ry  forry,  as  far 
as  one  can  be.fald  to  be  forry  in  the  adminiftration  of  juftice,  that 
I  could  not  fee  in. this  cafe  any  circumftances  which  could  give 
rife. to  a. queftion :  for  they  ^re  fo  very  particular  as  not  to  lay 
:  thCileaft  foundation  for  one.  rp« 
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The  queftioii  b,  «*  Whether  the  plaintiffs  are  entitled  to  rcco-  Legaifrf 
**  vcr  in  this  adiioo  ?"  which  depends  on  this :  Whether  tlic  f'''""  » 
proper^  of  the  two  notes  was  duly  and  regularly  transferred  property  it 
before  the  aft  of  bankruptcy?  I  fay  duly  and  regularly,  becaufe  "^^JJ^  ''' 

that  excludes  fraud,  transferredi 

There  has  been  much  argument  upon  a  general  queftion^ 
^*  Whether  a  trader  in  contemplation  of  an  zGt  of  bankruptcy 
^*  can  give  a  preference  to  a  bond  fide  creditor  ?"  Perhaps  the 
ftating  it  as  a  general  quellion  involves  a  great  impropriety :  be- 
caufe^ no  trader  can  do  an  a£l  of  fraud,  contrary  to  the  fpirit  of 
the  bankrupt  laws,  and  to  the  injury  of  his  creditors*  He  (;annot 
affign  his  effefls  to  all  his  other  creditors  in  excluGon  of  one 
whom  he  thinks  diOioneft  or  unjuft :  nor  even  to  be  equally  di^ 
fided  amongft  all  his  creditors  \  becaufe  he  cannot  take  his  eftate 
out  of  that  management  which  the  law  puts  it  into.  If  any  aA 
of  this  fort  is  done  by  deed,  it  is  not  only  void,  but  in  itfelf  an 
a&  of  bankruptcy  from  the  date  of  the  deed.  If  without  deed^ 
it  is  void  in  refped  of  thofe  whom  it  prejudices. 

But  all  que(Gons  of  preference  turn  upon  the  a£lion  being  ^^  ^^ 
complete  before  aq  a£l  of  bankruptcy  committed :  for  then  the  ^^^'^ff^r  it- 
property  is  transferred:  otherwife,  an  acl  of  bankruptcy  inter-  ^^/ an  aft 
venbg  vcfts  the  property  in  the  hands  and  difpofal  of  the  law.     ^^J'"^' 

In  the  cafe  of  Worfeky  v.  De  Mattot^  whatever  the  court 
might  think  of  the  cafe  of  Small  v.  Oudle^^  there  was  no  inten- 
tion to  lay  it  down  that  the  determination  of  that  cafe  was 
wrong  at  that  time.     But  no  cafe  ever  came  before  us  where  wc 
ivere  warranted  to  fay,  that  no  cafe  can  exift  of  a  legal  preference-   . 
For  if  a  man  were  to  make  a  payment  but  the  evening  before  ^^  ^^^  ^ 
he  becomes  bankrupt,  independent  of  the  a£l  of  parliament  and  payment  u 
in  a  courfe  of  dealing  and  trade,  it  would  be  good  :  or  fuppofe  [H^^r,  io* 
legal  diligence  ufcd  by  a  creditor,  and  an  execution  or  ca.  fa.  is  ^^^  ^^"^^ 
in  the  ;houfe,  and  under  terror  of  that  he  makes  an  aiTignment  ^ting^  or 
and  deiivcry  of  his  effeas,  it  would  be  valid ;   the  objcft  \^^r^^ 
act  being  to  give  a  preference,  but  to  deliver  himfelf.— In  Cock  though  but 
?.  Goodfellonu  the  a£t  done  was  fair :  it  was  dqne  feveral  months  befrnTe*' 
previous  to  the  a&  of  bankruptcy,  and  was  no  more  than  what  ^^"^     ' 
the  coifTt  of  Chancery  would  have  compelled  the  party  to  do. 
Where  an  z£k  is  done  that  is  right  to  be  done,  and  the  Gngle 
inotiyeis  not  to  give  an  unjij^ft  preference,  the  creditor  will  have 
a  preference. 

In  Small  v.  Oudley  upon  a  Stipulation  to  replace  fo  much  dock 
f^  dof  agreed  upoa  was^^^  Uic  eftate  bad  had  the  beoefit  of 

t|i5 
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1774.      the  folemn  agreement,  and  the  bankrupts  gave  a  fccurity  for 
■  part  of  the  debt  only :  a  di(lin£lion  was  Irkcwife  taken  becanftf 

.g,„j^^  the  fccurity  was  upon  their  efFc£ls  in  a  feparatc  trade.  That  was 
^  a  very  favourable  cafe :  but  1  think  it  extremely  (hakcn  by  the 
cafe  of  Linton  v.  Bartlett  in  the  Common  Fleas ^  which  goes  fur- 
ther than  any  other:  For  that  cafe  has  ctetermined  that  though 
the  aft  be  complete,  yet  if  the  mere  and  fole  motive  of  the.  trader 
was  to  give  a  preference,  it  (hall  be  void ;  and  if  by  deed,  is  in 
itfelf  an  a£l  of  bankruptcy.  In  that  cafe  the  money  was  act- 
vsnced  by  the  brother  from  motrvcs  of  friendfliip  and  without 
intereft.  Poflcflion  of  the  goods  was  delivered  inftantly  upon 
the  affignment  being  made ;  and  a  clear  a£J  of  ownerftiip  cxcr- 
cifcd  by  the  brother,  by  his  expofing  them  to  fale,  and  carrying 
on  the  trade :  nor  had  he  the  leafl  knowledge  or  fufpicion  of 
the  infolvcncy.  But  the  material  circumftanccs  which  made  that 
a  fraudulent  aft,  are  thefe:  The  brother  did  not  arreft,  or 
threaten,  or  even  call  upon  the  bankrupt  for  the  money :  But  the 
bankrupt  of  his  own  voluntary  ^Qi  gave  him  the  afljgnmenc. 
With  what  intent  ?  Why,  to  give  him  a  preference.  The  goods 
afligned  were  not  more  than  one-third  of  hts  eflfefts.  Upon  what 
then  was  the  opinion  of  the  court  founded  \  Not  upon  one-third 
being  the  fame  as  an  affignment  of  all  his  cfFefts ;  but  upon 
the  trader's  giving  a  preference ;  and  upon  his  fole  motive  being 
to  do  fo.  If  he  can  give  it  to  one,  he  can  give  it  to  another^ 
which  would  e(tabli(h  this  principle,  that  a  bankrupt  may  ap- 
portion his  eftate  amongft  his  different  creditors  as  he  thinks 
proper.  That  cafe  goes  further  than  any  former  decifion.  It 
had  before  been  held  in  Worfeley  v.  DeMattos  that  an  aflign- 
ment  of  all  was  a  clear  aft  of  bankruptcy,  and  an  exception  of 
fart^  if  colourable  or  fraudulent,  will  not  take  it  out  of  the  ge- 
nera|  rule. 

But  the  prefent  cafe^aflbrds  no  circumftances  that  can  give 
rife  to  a  queftion.  A  trader  at  five  o'clock  in  the  morning,  juft 
going  to  commit  an  aft  of  bankruptcy,  orders  his  fervant  to  take 
certain  bills  to  a  creditor  in  difcharge  of  a  debt :  purfuant  to 
no  contraB :  in  performance  of  no  obligation  ;  in  no  courfe  of 
dealing  )  without  the  privity  of  the  creditor,  or  call  on  his  part 
for  the  money,  and  without  a  poffibiJity  of  the  notes  being  deli- 
vered  before  an  aft  of  bankruptcy  was  committed.  This  is  an 
order  how  his  effefts  (hall  be  apportioned  after  his  bankruptcy 
He  delivers  the  latter  to  his  own  fervant,  and  might  have  coun* 
tcrmande4  it  s  here  it  falls  in  with  the  cafe  Qf  Temple  v«  AUtr^ 
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yin,  and  Hague  ▼.  Rollffton :  The  afit  wss  not  complete ;  and      1 774. 
thcrefoTC  the  acl  of  bankruptcy  revoked  it.     Suppofc  the  drawers   - 
liad  been  infolvent,  was  Mr.  Fi/iar  bound  to  take  the  notes  in       ^erjkt 
fatisfadion  of  his  debt  ?     Uefides,  the  amount  of  the  notes  ex*     ^»ha». 
ceeded  the  debt  by  feveral  hundred  pounds.     But  what  is  the 
Dature  of  the  tranfaQton  upon  the  face  of  the  letter  ?    It  is  in 
terms  a  declaration  that  he  means  to  give  a  prefirence.     This  the 
law  does  not  allow :  and  if  it  had  been  by  deed  it  would  itfelf 
have  been  an  a£l  of  bankruptcy.     But  it  is  much  ftronger  where 
the  trader  mentions  that  to  be  his  foU  motive ;  and  where  the 
^&  cannot  be  completed  till  after  an  ad  of  bankruptcy  a£tually 
committed. 
The  three  other  judges  were  of  the  fame  opinion. 
Lord  Mansfield  added^  that  if  a  preference  were  only  confe- 
^aential,  the  cafe  might  be  different :  as  if  a  payment  were  made 
or  an  ad  done  in  purfuance  of  a  prior  agreement.     His  Lord* 
Ihip  further  obferved  that  with  refpefil  to  the  cafe  of  Athyns  v. 
Eartuicif  I  Strange  165.  the  judgment  feemed  to  be  right,  but 
the  reafons  wrong.     The  true  ground  was,  that  the  trader  very 
honeftly  refufedXQ  actept  the  goods,  and  rciurmd  them. 


Hughes  verjus  Richmak.  Zamdat. 

I N  covenant  the  plaintiff  declared  as  affignec  of  one  Clarle,  ^^^  ^ 

for  that  the  defendant,  under  an  indenture  of  leafe  from  the  nant  "f» 
faid  Clarke,  had  covenanted,  i>/rr  ^/w,  *«  that  he  the  {M  Join  u^^'J^ 
"  Richman  would  permit   and  fufFer  the  faid  Joftah  Clar  e,  his  "  '^'  '-"^ 
'<  Leirs,  nominees,  and  aliigns,  or  his  or  their  next  tenant  or  *'i"^toj^ 
**  tenants,  to  enter  into  and  upon  all  or  any  part  of  the  demifcd  **  ^''^'^ 
"  premifes,  which  in  the  laft  year  of  the  faid  demife  (hould  be  **fendanr7 
"  fown  with  barley  or  oats,  and  then  and  there  ta  fow  along  with  b/^^'cm" 
"  the  barley  and  oats  of  the  faid  John^  fo  much  clover  and  assiche* 
*^  grafs  feeds  in  fuch  manner  as  the  fiid  Clarhe,  his  heirs,  Wr«  the'defend- 
"  (hould  think  fit/'    The  breach  afliened  was,  "  that  the  dc-  »2«  ^^"^^^ 
"  fendant  in  the  laft  year  of  the  term,  did  fiw  twenty  acres  givhgih^ 
"  with  barley^  and  twenty  acres  with  oats,  without  giving  notice  ^^^^^ 
"  to  the  plaintiff;  by  which   he  was  prevented  from  fowing  Plia,  that 
•«  the  clover  and  grafs  feeds."    The  defendant  pleaded,  "  that  ant  did  wt 
'*  he  did  not  prevent  the  plaintiff  from  fowing  as  much  clover  ^^"'^'^^^ 
<*  and^rafs  feeds  as  he  thought  fit  and  convenient.''  TheplaimiflF  murrerad* 
demurred,  and  alEgncd  for  fpccial  caufes  of  demurrer,  ift.  That  g^J^d'pica, 

defendant 
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xniA*    ^^  defendant  by  hils  plea  had  put  in  iflue  a  matter  of  inference  from 
the  fa^  before  alleged.     2dly,   That  he  bad  offered  to  put    in 


^w^i^    ifluc  a  matter  not  properly  iffuable.     3dly.  He  had  not  by  His 
RxcHMAN,  plea  denied,  confeffed,  or  avoided  the  fubftantial  matter. 

Mr.  Baldwin  for  the  plaintiff.    Covenants  depend  fo  mucb 
upon  the  nature  of  the  particular  contract  that  there  is  no  cafe 
in  point ;  but  I  contend  that  the  defendant  ought  to  have  given 
notice  to  the  plaintiff  before  he  fowed  the  land  with  barley  and 
oats,  in  order  that  he  might  fow  grafs  feed  at  the  fame  time  agree"" 
ably  to  the  terms  of  the  covenant :  for  it  is  a  general  rule,  that^ 
wherever  the  matter  lies  more  in  the  conufance  of  one  party  than 
of  another,  fuch  party  ought  to  give  the  other  notice,     ffcr— 
dres  42.  Here  the  plaintiff  could  not  be  apprifed  of  the  intention 
of  the  defendant  to  fow,  or  even  of  the  fa£t  of  his  having  fown 
barley  and  oats,  without  previous  notice }  and  therefore  it  was 
incumbent  upon  him   to  give  fuch  notice. 

Mr.  Buller  'for  the  defendant.  The  plea  is  good  in  fubftancc 
and  in  form.  For  id.  In  a  declaration  in  covenant,  the 
breach  may  be  afligned  as  generally  as  the  covenant,  even  though 
it  amount  to  a  negative  pregnant,  €ro,  Jac.  170-304.  3  Mod* 
69.  2dly.  The  defendant  need  not  be  more  particular  in  his 
plea,  than  the  plaintiff  in  his  declaration,  and  he  may  tltCt 
to  purfue  either  the  words  of  the  breach  aiEgned,  or  the  wordg  • 
of  the  covenant  itfelf.  If  he  anfwer  the  former, -it  is  fuf- 
ficicnt,  becaufe  then  there  can  be  no  caufe  of  aQ:ion ;  if  the 
latter,  it  is  an  anfwer  to  all  the  charge  alleged.  Here  the 
covenant  is,  "  to  permit  and  fuffer,''  and  the  breach  affigned 
is,  "  that  the  defendant  prevented  by  not  giving  notice.'*  The 
plea  is,  <<  that  he  did  not  prevent  the  plaintiff  from  fowing 
«<  the  grafs  feed.*'  The  qucftion  is.  Whether  notice  is  ne-  - 
ccffary  ?  I  contend  it  was  not ;  for  it  is  not  a  general  rule  that 
where  things  lie  more  in  the  knowledge  of  one  party  than  of 
the  other,  that  that  pcrfon  is  bound  to  give  notice.  On  the 
contrary,  if  there  had  been  an  cxprefs  covenant  in  this  cafe,  on 
the  part  of  the  plaintiff  to  fow  clover,  £tfr.  when  the  defendant 
fowed  barley,  (sTc.  it  would  have  been  incumbent  on  the  plain- 
tiff to  have  taken  notice  at  his  peril,  when  the  defendant  fowed 
barley.  If  he  is  not  bound,  therefore,  to  give  notice*  where  the 
omitting  to  do  fo  would  create  a  breach  in  the  plaintiff,  much 
lefs  is  he  obliged  where  it  is  to  excufe  a  breach  on  his  own 
part.  Cro.  Jac.  102.  Bul/lrode  2S4'S*  Jenkins  337.  Cro.  Jac. 
475.   I  RM.  Abr.  464. 

Again, 
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Ag^n>  ^^^  covenant  is  merely  negative  and  pai&ve  ;  and  there- ,    1 774^ 

fore  to  conftitute  a  breach   fomc  aft  muft  be  done  :  a  non-fea-  " • 

zancc  only  is  not  fufficient.  i.  Ro/I.  Mr.  425.^/.  45.  i  Ro/L  430,  ^l^r/m* 
pL  1 5.  3  L€w.  38.  Lafilj^  If  a  breach  at  all,  it  is  a  con-  Ric«*iA»* 
ftrndive  breach  :  for  admitting  it  to  have  been  in  the  intention 
of  the  parties  that  notice  (hould  be  given,  yet  no  notice  if 
e-sprefled  in  terms  ^hich  it  ought  to  have  been«  It  is  there- 
fore ea/us  omiffiis  in  the  covenant,  which  the  court  will  not 
f  apply.     Sty.  12. 

Lord  Mansfield.  Stript  of  the  authorities  that  have  been  cited, 
this  is  a  very  plain  cafe.  The  covenant  makes  no  mention  at 
all  about  any  notice  to  be  given.  The  breach  affigned  is, 
the  not  permitting  the  plaintiff  to  (bw  grafs  feed.  The  (ingle 
queftioa  is,  whether  the  defendant  did  or  did  not  prevent 
him  ?  If  he  had  refufed  to  give  notice,  or  had  given  a  wrong 
notice,  it  might  have  been  a  breach :  but  here  it  appears  that 
he  has  done  nothing  to  prevent  him  or  the  contrary.    Therefore 

there  can  be  no  breach. 
,    WUUi  Juftice    concurred.      AJbhurft  Juftice — The  plaintiff 
is  the  party   for  whofe  benefit   the  covenant   was  intended; 
dierefore  he  ought  to  have  ufed  due  diligence.     Per  Curiam^ 

Judgment  for  the  defendant. 


Marder  ver/us  Cox.  mdnefA«^, 

Jme  i5tb. 

DT  an  order  of  iVj/f  Prius   referring  this  cafe  to  arbitration,  Cofii  rffidt 

it  was  ordered,  "  that   all  matters  in  difference  between  J|[f*refiw  ^ 
"  the  parties,  together  with  the  cofts  of  this  a£^ion  and  refer-  ««««»•« 
•*  cncc,  be  referred  to  the  award  of,  £5V."    The  arbitrator  as  y\je's.  r. 
to  the  cofts  awarded  as  follows :    «*  That  the  defendant  Ihall  ^^'^l^^ 
^'  pay  to  the  plaintiff  his  full  cofts  and  charges  of  this  a£lion  t^nn  in 
**  fuch  cofts   to  be  taxed  as  between  attorney  and  client  by  the  clfc  of" 
«  proptr  officer,  tfTr."  ^^''^'-  v. 

Mr.  Dunning  moved  to  fet  aCde  this  award,  becaufe  the  ar-  £/71/ioll 
bltratof  had  exceeded  his  power  in  dire£ling  the  cofts  to  be  ^'^'  553- 
paid  as  between  attorney  and  client :  for  the  intent  of  the  re- 
ference was  merely  to  put  the  party  who  fliould  be  thought 
tight,  in  the  fame  Gtuation  as  if  he  had  had  a  verdidl  ;  in  which 
cafe  he  could  only  have  received  cofts  taxed  in  the  ordinaty 
coarfc1)etwecn  party  and  party. 

Upon 
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1774*         Upon  fliewing  caufe,  the  court  be]d  the  award  wrong  upon 
t)iis  6bje£tton  ;  for  the  words  of  the  reference  clearJy  meant  coils 


veffus  in  a  technical  fenfe,  which  are  /ega/  cofis :  but  as  to  cofii  they* 

^®**  held  it  good;  and  therefore  ordered,   *  that  fo'muct  of  the 

•In  Barker  award  as  direSed  the  mader  to  tax  the  cofts  as  between  attorney 

there  was  and  cHent,  (hould  be  fet  afide,  and  the  red  (hould  (land* 

ttic  like 

rule  :   But  the  motion  in  that  cafe  was  only  to  fct  afide/o  wauh  of  the  award  as  diredcd  th«  i 

to  be  paid  as  between  attorney  and  client. 


Sam  409.  Anonymous. 

T  t  P  O  N  a  rule  to  (hew  caufe  why  the  proceedings  in  this 
eje£lment  (hould  not  be  (laid  till  a  fufficient  plaintiff  wss 
founds  the  leflbr  of  the  plaintiff  being  an  infant ;  Mr.  Morgan 
fhewed  for  caufe,  that  no  application  had  been  made  to  know 
if  there  was  a  real  and  fubdantial  plaintiff ;  and  it  being  dated 
by  affidavit  that  the  guardian  had  undertaken  to  pay  the  cods,  if 
the  fuit  flioold  be  determined  againft  the  infant^  the  court  dif- 
charged  the  rule  with  cods. 


TA^^&y,  Anonymous. 

Jmn'c  i6lbfc 

T  T  P  O  N  a  rule  to  fliew  caufe  why  upon  filing  common  bail 
Inanadion   \J  ^        ^,        rt,,  -tr  %-      «•  mtx. 

«pon  the  a  fuperfedeas  fliould   not  luue  as  to  this  action  to  dilcharge 

AooTltor  ^^^  defendant  out  of  gaol ;  Mr.  Cowper  flicwed  for  caufe  that 
mhcveJoL  though  the  debt  was  originally  under  lo/-  yet  after  judgment 
4ant  (hall  obtained,  and  cofls  taxed,  the  whole  fum  amounted  to  17  /  ;  and 
■oc be  held  ^^^  ypQ„  ^  ^^\^  q{  execution  being  fued  out,  the  defendant,  in 
Ar/,  iiThc  confideration  that  the  plaintiff  would  day  the  execution  at  that 
^^w^'  **"*^>  undertook  and  promifed  to  pay  the  debt  and  cods.  That 
tiiac  feveral  applications  had  been  (ince  made  to  the  defendant  for 
payment  without  effe£l,  and,  therefore,  he  was  now  held  to 
bail  upon  his  new  ajfumpftt  for  the  1 7  /. 

WilUs  Judice  mentioned  the  cafe  of  Palmer  ▼.  Nedbam 
3  Burr,  1389.  where  the  plaintiff,  whofe  original  demand  was 
only  3/.  13  J"*  6d.  having  obtained  judgment,  brought  an 
afiion  of  debt  thereupon  for  the  debt  and  cods,  amounting  in 
|he  whole  to  above  10  /.  and  held  the  defendant  to  fpecial  bail. 
But  upon  (hewing  caufe  why  common  bail  (hould  not  be  accepted^ 
and  ihe  bail-piece  difcharged,  the  court  ordered  it*sccordingly. 

10  "^  Lord 


If^au 
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Lord  Mansfield.    This  is  a  new  fpecies  of  afiion,  and  an  at-      i  j-^^. 

tempt  to  turn  a  judgment  debt  into  a  debt  upon  fimple  contradl.   •— ; — - 

If  the  undertaking  had  been  by  a  third  perfon  in  confequence  of  thcS^^^t 

the  forbearance,  it  would  have  becli  a  good  ground  of  aflumbfii  50  P«y  » 

againtt  fuch  third  perlon.  But  here  the  promtfe  is  by  the  defend-  debt  obtain. 

ant  himfelf  to  pay  a  debt  to  which  he  was  before  liable  upon  ^^*8**nft 

■    '  ^  ^         nin»  in  con* 

record :  for  by  the  judgment  he  is  liable  to  the  cods  as  well  as  fideration 

to  the  debt*   And,  therefore,  I  am  of  opinion  that  fuch  proroife  is  p^fn^^i^ 

no  ground  upon  which  to  raife  an  affumpjlt.  wculd  iiay 

AJbhurfi  Juftice.      I  am  of  the  fame  opinion.     This  promife  thereon  \ 

is  no  waiver  or  cxtinguifhment  of  the  judgment  debt;  but  it  nosround 
ill!  .  ,•  I      1      J  toraifean 

iUIi  remains  a  lien  upon  the  land.  •Jfumpp. 

Rule  made  abfolute.      ^^^^T^^^ 

It  th'^  pro- 
mife be  by  IT 
_  third  ptr- 

^""■^■"  foo. 


Doe  on  the  dcmifc  of  Rogers  verfus  Mears*  Jndgif^ 

IN  eje£lment  brought  to  recover  two  re£lories,  upon  a  cafe  Afequef- 
referved   for  the  opinion  of  the  court,  the  fa£ls  were  as  upon  a/, 
follow.     ««That  upon  the  9th  of  May^  1766^  the   redor,  in  {'^fi^^^jjj; 
*'  purfuance  of  an  agreement,  and  in  confideracion  of  360  /.  de-  cuie,  is  no 
••  mifcd  the  refkories  in  queftion  to  the  leflbr  of  the  plaintiff  the  non^re- 
**  for  99  years,   if  the  redlor  fliOuId  fo  long  live,  for  the  purpofe  fid«^ceof 
"  of  fecuring  to  the  Icffor  of  the  plaintiff  an  annuity  of  60/.  bentTa^nTa 
*<  ftr  annum,  with  a  power  of  entry,  and  likcwife  a  power  of  ^*|^j[J*^* ' 
"  diftrefs  and   fequeftratioii    if  the  annuity  were  in    arrear.  him,  is%Q 
"  That  the  annuity  was  in  arrear,  that  the  reftor  abfconded  in  ,*^"i*.®^ 
"  December  1770,  and  had  not  been  rcfident  fincc.**    No  witnefs  fence,  void 
was  called  on  the  part  of  the  defendant,  but  it  was  admitted   ,3 *£/,«*!.! 
that  he  was  jn  poffei&on  under  a  fequeftration.     A  verdi£l  was  «o./a.  u 
found  for  the  plaintiff,  fubje£l  to  the  opinion  of  the  court  upon 
the  following   queftion  \  <*  Whether   the  deed  and   the   leafe 
**  under  which  the  plaintiff  made  his  title  Mras  void  by  the  ftatute 
««  13  jB/.f.20?"  I 

Mr.  WhUcburch  for  the  plaintiff.  The  objeft  of  the  ftat. 
13  £/iz.  c.  20.  was  to  prevent, the  corrupt  transfer  of  eccle- 
fiaftical  benefices  only:  and  being  a  penal  ftatute  ought  to  be 
conftrned  ftri£lly.  But  here  no  proof  is  ftated  of  any  corrupt 
*  agreement,  therefore  it  is  not  within  the  penalty  of  the  ftatute. 
— adly.  The  abfconding  in  this  cafe  is  not  an  abfence  within  the  ' 
purview  of  the  ftatute,  which  dearly  meant  z  voluntary  and  wilful 
Vol.  I.  K 


t3<5  TRINITY  TERM  14  GfeORcs  HI.  B.  R. 

.  1 774*     non«-refidence»  not  a  compulfory  abfence  as  in  thU  cafe,  in  confe- 

*■    ■      ■  qucnce  of  the  defendant's  fequeftration.    The  worda  of  the  ftat^ 

^^g      21  H.  B.  c.  i^./eS.  26.  againft  non-refidence  and  the  cafes  de« 

MiAxs.    cidcd  upon  it  fupport  this  eonftruQion,  **  every  fpiritual  perfon 

*«  (sTc.  who  (hall  wil/ul/y  abfcnt  himfclf/*  McQte  448. 6  Rep.  a  i .  *. 

VLx.  Murphy  fox  the  plaintiff  cited  Bunb.  210,  an. 

Lord  Mansfibld.    This  is  a  very  clear  cafe.    A  feqaeftration 

under  z  fieri  facias  \s  no  impediment  or  prevention  to  the  ferv- 

ing  a  cure ;  and  therefore  the  non-reCdence  is  a  clear  avoidance 

of  thelcafe.     PercurmtH.    Let  a  nonfuit  be  entered  and  the 

poftea  be  delivered  to  the  defendant. 


■<fc  I 


SmuJ^.  Heylyn  ver/us  Heylyn. 

^dJ^hu"^  ^HIS  was  a  cafe  from  Chancery  for  the  opinion  of  this  courts 
wiu,  and  in  fubftance  as  follows  i 

ul^^hL  That  John  Heylyn  being  fcifcd  in  fee  of  certain/wiWi/  lands 
vid  c9fyboU  called  Hancbet' Hall,  part  thereof  fituate  in  the  county  of  JB^*; 
numlgr  of  2nd  Other  part  thereof  in  the  county  of  Cambridge,  and  being  like* 
ir/«,^  after-  ^jf^  feifed  of  certain  other  lands  called  Higgons,  pSLTtljJreebcUznd 
chafes  other  partly  copyhold  in  the  county  of  Epx,  duly  made  and  publiQi* 
UmU  which  ^^  ^*®  ^^^  ^*'^  bearing  date  the  13/*^  March  1732,  and  there- 
he  furren-  by  devifed  ALL  his  meffuages,  lands,  tenements  and  beredita- 
( rotb^ujex  mentSy  as  well  freehold  as  copyholdi  fituatei  lying  and  being  in 


ii 


cLAK^  the  counties  of  Suffolk,  Effexy  and  Cambridge,  or  either  of  them^ 
'<  le declared  to  Sufantiah  Helen  his  wife  for  life  ;  and  after  her  deceafe  to  a 
«  %'ujl^  number  of  ufes  :  and  devifed  All  the  reft  and  rcfiduc  of  his  real 
«  wiliand  and  perfonal  eftatc  to  his  wife,  her  heirs>  executors  and  admi«» 
"  «1*!"  fttators,  and  appointed  her  his  fole  executrix. 
Thi«a-  That  the  teftator  at  the  time  of  making  his  will  was  mortgagee 

a  repuknca^  out  of  poffcffion  of  thrcc  fifth  parts  of  certain  copyhold  pre* 
the  jffw/*  "^f^s  holden  of  the  manor  of  Heddingham  Upland  in  the  county 
furthajed  of  EJJex,  which  he  afterwards  purchafed  and  was  admitted  to 
/wfmaU  ^"  the20th  olOBober  1735,  and  in  tie  fame  year  purchafed 
pats  to  tJK  one  other  fifth  part  of  the  fame  premifes  ;  all  of  which  he  fur* 
at  the  tefta.  rendered  thus  :  *'  To  the  ufes,  intents  and  purpofes>  declared 
how  Unll  "  ^^  *°  ^  declared  in  and  by  his  Jaft  will  and  teftament.? 
devifed  by  In  the  year  1 7369  the  teftator  direded  a  50/.  legacy  to  be  ftruck 
out  of  his  will,  and  fubfcribed  the  following  memorandum  in 
the  prefcnce  of  two  witnefles :  September  ^if^  ^736-  "  The  50  A 
«  legacy  to  the  j^oor  of  the  parifli  of  Wrexham,  fcratched  out  as 
<<  above,  was  doue  in  hia  prefcnce  and  by  his  immediate  orders  he 
6  having 


his  will. 
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"  haibg  paid  irhimfclf-"    That  in  the  year  1737,  the  teftator     1774. 
Jdm  Hejijn  died  feifed  of  the  faid  lands  called  Hancbet-^Hall  and  n 

Higgsnsj  and  alfo  of  the  four  fifth  parts  of  the  faid  copyhold  lands    Hetlyw 
hoJden  of  the   manor  of  Heidingbam  Upland  in  the  county  of  luxuxn^ 
EJfex^  without  revoking  or  altering  his  faid  will,  or  making  any 
codicil  thereto,   except  the  codicil  or  teftamentary  declaration 
abore-mentioned. 

The  queflion  ftated  for  the  opinion  of  the  court  was,  '<  Whe-* 
^  thcr  the  copyhold  lands  to  which  the  teftator  John  Heyljn  was 
**  admiucd  the  %ot\i  ol  OBoher  1735,  and  furrendered  to  thcf 
"  ufcof  his  will,  or  any  part  thereof,  were  fubjcft  to  any  of  the 
"  afesmealioned  in  his  will  dated  the  13th  day  ol  March  1732^ 
*'  and  which  of  them  ?" 

Mr.  Mansfield  (ox  the  plaintiff.  The  copyhold  lands  did  not 
paff  by  this  will,  i  ft.  Becaufe  no  after  purchafed  lands  can  pafs 
by  a  will  already  made,  however  general  or  eztenfive  the  words 
of  fuch  will  may  be.  i  Saik.  237,  Den  on  the  demife  of  Harris  v» 
Cutler,  Tr.  10  Geo.  2'  -B.iJ.  idly.  They  clearly  cannot  pafs 
by  the  eipreflions  ufed  in  this  will  and  furrender  ^  becaufe  the 
fonender  is  merely  in  the  common  form^  to  the  ufes  declared 
or  to  be  declared,  t^c.  But  no  ufes  were  declared  of  thefe  lands  , 
at  the  time  of  their  being  purchafed,  nor  is  there  any  thing  in 
die  furrender  which  diftinguifhes  to  which  of  the  ufes  in  the 
will  they  fliould  operate  \  confequently  they  defcend  to  the 
i^cir  at  law  as  being  undifpofed  of. 

Mr.  Dunning  contra.  The  copyhold  lands  in  queftion  did 
pafs  by  this  will-  The  terms  of  this  furrender  are  framed  fo  as 
to  relate  either  to  a  will  in  being,  or  to  any  future  will  the  tefta^ 
tor  might  be  fuppofed  to  make.  But  the  rule  as  laid  down 
rcfpefting  after*purchafed  lands  is  not  univerfally  true }  for  i£ 
a  man  purchafe  freehold  or  copyhold  lands,  and  by  any  difpo* 
iition  be  may  chufe  to  make  X)f  them.recognizes  an  intention 
cxprefled  in  a  former  inftrument,  fuch  recognition  will  guide 
die  difpofal  of  them.  The  cafe  of  Harris  v.  Cutler  is  in  fa*-  ^ 
four  of  the  defendants. ,  For  there  Lord  Mansfield  faid,  that 
a  furrender  of  lands  after-pur  chafed  might  be  fo  penned  at 
to  refer  to  a  difpofition  already  made  :  and  the  ground  of  the 
dcdfion  was,  that  the  words  of  furrender  were  to  fuch  ufes  as  l»  S« 
Audi  declare,  C^r.  Here  the  furrender  is  fo  penned  as  to  relate 
to  the  will  of  1732^  for  it  is  to  the  ufes  dechred,  ^c.  But  if 
it  were  doubtful,  die  circumftance  of  erafing  the  legacy  of  50 /• 
which  was  fubfequent  to  the  furrender,  th  itfelf  amounts .  to  a 
KpubBcation  of  the  will :  for  it  is  ftrong  evidence  to  ihew  that 

K^  he 
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1774-     ^^  rocant  the  reft  of  his  will  (hould  remain  good,  and  the  flightcft 
»■  ■  proof  is  fufficicnt  to  make  a  republication ^  tkrhich  is  al^rays  fa- 

^^^fl''  vourcd  in  law.  i  Fern.  330.  i  RolL  Abr.  617. 
HtYLYN.  Lord  Mansfield.  1  never  had  the  lead  particle  of  doubt  in 
this  cafe :  the  dating  the  nature.of  a  republication  will  go  a  great 
way  in  the  conftruftion  of  this  furrender.  When  a  man  repub^ 
liflies  his  will,  the  cffcft  is,  that  the  terms  and  words  of  the  will 
(hould  be  conftrued  to  fpeak  with  regard  to  the  property  he  is 
J  feifed  of  at  the  date  of  the  republication,  ;^ju{l  the  fame  as  if 
he  had  had  fuch  additional  property  at  the  time  of  making  his 
will.  Therefore,  if  one  devifes  lands  by  the  name  of  B.  C.  and 
,  X).  and  purchafes  new  lands  and  republifhes  his  will ;  the  re- 
publication does  not  concern  fuch  new  lands,  becaufe  the  will 
fpeaks  only  of  the  particular  lands  B.  C.  and  D.  But  if  the  tef- 
tator  in  his  will  fays,  I  give  ali  my  real  edate,  a  republication 
will  afTeA  fuch  newly  purchafed  lands,  becaufe  it  is  then  the 
fame  as  if  the  tedator  had  made  a  new  will.  Apply  this  rule  to 
the  cafe  of  a  furrender,  and  I  am  of  opinion  that  the  furrenderor 
may  exprefs  himfelf  fo  as  to  make  it  relate  to  a  will  a£tually 
made  ;  and  that  the  copyhold  lands  fo  furrendered  will  pafs 
by  it.  Suppofe  a  tedator  feifed  of  copyhold  lands  makes  his 
will  without  a  furrender;  if  he  afterwards  furrender  them  to 
the  ufe  of  his  will,  fuch  furrender  will  clearly  make  his  will 
good,  and  is  effeflual  to  pafsthem :  becaufe  it  only  obviates  the 
mode  and  form  of  conveyance. 

What  has  the  tedator  done  here?  having  made  his  will 
and  declared  his  lands  to  ufes,  he  furrenders  his  newly  purchafed 
copyhold  lands,  to  the  ufes,  intents  and  purpofes,  declared  or  to 
be  declared  in  his  will ;  it  is  precifely  the  fame  thing  as  if  he 
had  faid,  and  whereas  I  have  made  a  will  fo  and  fo,  and  devifed  all 
my  lands  to  /.  S.  to  fuch  and  fuch  ufes,  I  mean  thefe  newly  par- 
chafed  lands  (hould  pafs  to  the  fame  ufes.  I  cannot  poflibly 
make  a  doubt  as  to  the  condruflion :  and  there  was  no*occa- 
fion  to  drike  out  the  legacy  of  50  /.  uhlcfs  he  intended  that  par- 
ticular part  of  his  will  diould  be  cancelled,  and  the  red  dand. 

Lord  Mansfield  added, — I  (hould  have  obferved  upon  the 
inaccuracy  of  reporters,  who  arc  very  apt  to  fay  that  a  thing  is 
fo  and  fo  in  £jw//y.  .Now  there  is  no  republication  in  equity 
that  is  not  fo  in  law.  But  the  expre(rion  i/i  equity  is  very 
likelf  to  miilead  dudents,  and  make  them  imagine  there  is  a  dif* 
tinfllpn.  •* 

The  court  certified  their  opinion  to  the  court  of  Chancery* 
as  follows : 

9  Having 
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Having  heard  coanfel  on  both  fides  and  confidered  this  cafe^     X774* 
wc  are  of  opinion  that  the  furrender  of  John  Hiylyn  the  grand- 
£athn,  bearing  date  20th  OSober  1735,  doeSi  by  exprefs  reference      vn/M 
to  the  ufes  declared  by  his  will,  adopc  and  apply  the  words  of  H»»tYif« 
the  will  to  thefe  copyhold  lands,  as  if  the  teftator  had  been  feifed 
thereof  at  the  time  of  making  the  faid  will }  and,  therefore,  they 
are  fubje6l  to  the  fame  ufes  to  which  all  the  teftator's  copyhold 
lands  in  the  county  of  EJfsK  are  devifed  by  his  will. 


RiDouT  and  Another,  AITignccs,  ver/us  Brouoh, 

iN  ajfum^t  the  declaration  confided  of  five  counts,     ill.  For  TheSta* 

money  had  and  received  by  the  defendant  fince  the  bank-i  off"«CTd* 
ruptcy  to  the  ufe  of  the  aflignees.     The  2d,  3d,  and  4th  were  toaffignces 
for  money  paid,  Isfe.  money  lent,  £5V.  and  work  and  labour  done  commiffigo. 
by  the  bankrupt  before  the  bankruptcy  and  ajfumffit  to  the  qffigneesn  ^  ^nk** 
5th.  An  account  dated  with  the  plaintiffs  of  money  due  to  them  ^^^* 
as  afftgneei. 

The  defendant  pleaded,  id,  Non  affismpfit,  on  which  iflue 
was  joined.  2d,  A  plea  of  fet-off  of  869  /.  to  the  wboU  deda^* 
ration,  for  a  judgment  obtained  againd  the  bankrupt  for  money 
lent  and  advanced,  money  had  and  received,  before  the  bank* 
ruptcy.  3d,  Another  plea  of  fet-*off  for  money  lent  and  advanc** 
cd,  money  laid  out  and  expended,  and  goods  fold  and  delivered 
to  the  plaintiffs  a/  off  gnees^  fince  the  bankruptcy,  ^nd  an  account 
ftated  with  them.  To  the  2d  and  3d  plea  the  plaintiffs  demurred^ 
/2nd  the  defendant  joined  in  demurrer. 

Mr.  Cowper  (who  argued  from  Mr.  Buller^s  notes  in  his  ab- 
ience)  in  fupport  of  the  demurrer,  id.  Both  picas  are  bad^ 
adly.  The  datutcsof  fet  off  do  not  extend  in  any  cafe  to  affigneea 
of  a  bankrupt. 

I  ft  Point.  Each  plea  goes  to  the  whole  declaration,  and  if 
bad  as  to  any  one  count,  they  are  bad  for  the  whole,  i  Saunders^ 
28.  LfOrd  Manchefter  v.  Fale.  i  Lev.  48.  IVebb  v.  Martin.  In 
this  lad  cafe,  in  offumpfit  on  feveral  promifes,  it  was  held  by  thQ 
coun  on  demurrer,  that  if  the  defendant  plead  the  datute  of  li- 
mitation generally  to  the  whole  declaration,  and  the  plea  is  ill  as 
to  one  count,  it  is  ill  for  the  whole.  So- if  an  executor  plead  feve* 
lal  judgments,  and  the  plea  is  bad  as  to  one  judgment,  it  is  bad  in 
refpe£l  of  all.  2  Saund.  50.  Here  the  fird  count  is  for  money  had 
aod  tCQtit^iJncethc  bankruptcy  to  the  yfe  of  the  a(&gneest  Nei-r 

K  3  '  .  ther 
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1774.     ^^^T  of  the  pleas  is  good  as  to  this  coant.    For  if  the  defcjidani 
(hould  be  admitted  to  fet  off  a  debt  due  before  the  bankruptcy 


w"    againft  money  which  he  received ^//r^  there  would  be  an  end  of 

BiovGv.    the  bankrupt  laws.    Bccaufc  then  every  man  who  was  the  cre*- 

ditor  of  a  bankrupt^  would  by  indemnities  or  fome  other  tricky 

after  ah  a£):  of  bankruptcy  committed,  get  money  into  his  hands, 

and  by  that  means  pay  himfelf  in  preference  to  other  creditors. 

The  other  counts  in  the  declaration  are  for  money  due  to, 
the  bankrupt^  before  the  bankruptcy.  The  laft  plea  is  wholly 
for  money  du^  to  the  dejendant^  Jince  the  bankruptcy  from  the 
0^^;i/^/,  therefore,  that  the  plea  is  for  a  demand  oniiifFerent  per- 
fon^  from  him^  to  whom  the  money  was  due,  which  is  the 
ground  of  a£lion ;  for  the  demand  fet  off  in  this  plea  never  Was 
a  debt  from  the  bankrupt^  nor  could  an  a£lion  have  been  brought 
againft  the  bankrupt  for  it ;  therefore  the  debts  are  not  mutual. 
i\ll  the  debts  in  the  declaration  but  the  firft  were  due  to  the 
bankrupt,  none  in  this  plea  were  due  from  him. 

But  further,  the  fubjed  matter  of  the  laft  plea  is  fuch,  as 
cannot  exift  in  point  of  law;  for  it  fappofes  debts  to  have -been 
ContraAed  by  the  afiignees  in  their  political  chara£ler,  as  .fuch  \ 
namely,  for  goods  fold  and  delivered,  money  lent,  ^c.  iic.  to 
tfaem  as  affignees.  Taking  it  as  a  debt  due  from  them  in  theiir 
private  capacities,  there  cannot  be  the  leaft  colour  for  the  fet-«ff, 
for  that  would  be  fetting  off  the  debt  of  A.  againft  the  debt 
of  B.:  and  in  their  political  capacities  they  have  not  the  power 
dr  ability  of  contraAing  fuch  debts  to  charge  the  bankrupt's  ef« 
tate.  Therefore,  on  thefe  fpecial  grounds,  applicable  to  this 
particular  point,  both  pleas  are  bad. 

2d  Point.  Both  pleas  are  likewife  bad  on  the  general  prin- 
dple  of  law,  that  the  ftatutes  of  fet-off  do  not  extend  in  any 
cafe  to  aflignees  of  bankrupts,  and,  therefore,  are  not  tenable 
cither  on  the  ftat.  a  Geo.  1.  c>  22.  or  on  the  ftat.  5  Geo.  2.  c.  30* 

]nrft.  Under  the  ftat.  2  Geo.  2.  no  debt  can  be  fet  off  againft  an« 
ether  which  is  not  mutual ;  and  thefe  debts  never  were  mutual:  for 
part  of  the  plaintiff's  demand  is  for  a  debt  accruing  fince  the 
bankruptcy,  for  which  the  bankrupt  never  could  have  had  an 
adion,  and  the  firft  plea  is  for  a  demand  due  from  the  bankruptf 
The  other  part  of  the  plaintiff's  demand  is  for  money  due  to 
the  bankrupt,  Ifhe  laft  plea  is  for  a  demand  due  froin  the  af« 
fignees  fioce  the  bankruptcy  ^and,  therefore,  if  an  adion  had  beeQ 
brought  by  the  bankrupt  for  that  part  of  the  plaintiff's  demSind^ 
the  fubjcd  matter  of  this  bft  plea  nefor  could  have  been  fet 

up 
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up  as  a  defence  againft  it,  for  at  that  time  this  debt  did  not  exift.     1  ^^^. 
Therefore  thefe  debts  are  not  mutual.  ■ 

Secondlj,  Wherever  there  arc  mutual  debts  there  muft  be  ^!J^l^ 
mutual  remedies }  but  m  cafe  of  affignees  there  are  not  mutual  Btovoa. 
remedies^  for  no  a£lion  will  lie  againft  them.  So  determined  in 
Ryal  and  Larldn^  I  Wtl/^  155.  This  cafe,  according  to  another 
note,  was  confidered  both  on  the  ftatute  of  fet-oflF  and  on  the 
ftat.  5  Gm.  2.  and  it  was  ezprefsly  holden  not  to  be  within  the 
ftatute  of  fet-off,  bccaufe  the  defendant  could  not  have  an  adion 
againft  the  affignees.  , 

Laftljr,  This  fet-oflFcannot  be  fupported  under  the  ftat.  5  Gio.  2, 
far  that  ftatute  exprefsly  requires  "  that  it  Ihall  be  made  appear  to 
**  the  commiflioners,  ifc.  and  on  it's  being  fo  made  appear  they 
**  or  the  affignees  may  ftate  the  account/'  (Jc.  But  to  take  ad- 
▼a&tage  of  this  ftatute  the  party  muft  conform  to  the  prpTifioni 
of  it }  that  iS|  he  muft  applf  to  the  commiffioners»  and  if  they  a6l 
improperly,  he  muft  appeal  to  the  greatfeal.  Befides  in  this  cafe 
even  the  commiffioners  could  not  allow  the  fet-off,  for  under 
this  zSL  there  can  be  no  fet-off  but  where  the  debts  are  due  be- 
foie  the  bankruptcy.  But  here  part  of  the  plaintiff's  demand 
accrued  fince  the  bankruptcy,  and  all  the  demand  comprifed  in 
the  laft  plea  like  wife  arofe  fince  the  bankruptcy.  Therefore,  whe. 
ther  confidered  as  a  general  queftion  of  law  on  the  ftat.  2  Geo.  a. 
or  on  the  ftat.  5  Geo.  2.  or  on  the  particular  circumftances  of  this 
cafe,  and  the  impropriety  of  each  plea  with  refpcA  to  the  different 
parts  of  the  declaration,  thefe  pleas  cannot  be  fupported. 

Mr.  Wltbersj  contrji^  for  the  defendant,  as  to  the  fecond  point, 
cited  2  Vern.  117.  Chapman  v.  Drrij^,  ^and  2  Keljnge  24.  pL  19. 
Ex  parte  Riley, 

The  Court  were  clearly  of  opinion  with  him  on  this  pointy 
diat  the  defendant  might  fet  off  a  debt  due  to  him  from  the 
bankrupt ;  for  the  affignees  are  the  hanhrupt :  and  feemed  to 
impeach  the  decifion  in  i  WHf.  155.  <<^hat  the  ftatutcsof  fet*off 
*<  do  not  extend  to  affignees  under  a  commiffion  of  bankruptcy,^ 
as  againft  the  general  priiKiples  of  law,  juftice,  and  good  fenfe. 
But  they  were  equally  clear  on  the  firft  point,  that  the  laft 
plea  was  bad,  and  the  fecond  badly  pleaded,  being  to  the 
whole  declaration.  But  they  gave  the  defendant  leaVe  to  ameftd 
his  plea,  upon  payment  of  cofts  and  other  tmns* 


K  4  Res 
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Samedof.  Rex   VetfuS   StOKES. 

toSy  !!J)on '  TPHE  defendant  had  been  convi£lcd  of  an  aflault,  and  fen* 

an  attach-  tenced  to  four  months  imprifonment  which  were  expired : 

mcnr  for        ,        ,  .         .   .  o     i  i  r 

pon  pay.      but  hc  was  continued  m  cuitody  on  an  attachment  for  non- 

co5rs'under    P^X^^nt  of  cofts  taxcd,  purfuant  to  a  recognisance  entered  into 

liar.  f&6    by  him  on  his  removal  of  the  indi£lment  from  the  qUarter* 
fy.  &  Af.     -'  ^ 

€.  II. fia.  I.  ftOions. 

^ul^^^'       ^^*  ^'^^^^  ^^^  moved  for  his  being  difchargcd  under  the  ft»e, 

under  the      32  Geo,  7,  c.  1%.  feEl.  1 3.  commonly  called  the  lords'  a£l«     Mr. 

fiCc^.%.     Cdtt^/r  now  (hewed  for  caufe  that  this  ft atutc  docs  not  relate 

't'a\  ^°  ZQ^^  accrued  in  criminal  cafes.     Mr.  Lucas  in  fupport  of  the 

rule  inHfted  that  the  defendant  was  in  execution,  and  therefore 

within  the  ftat.  32  Geo,  '2.  r.  28.  yr^.  13.  the  words  of  which 

are,  that  *^  if  any  perfon,  b^c.  (hall  be  charged  in  execution  for 

"  any  fum  or  fums  not  exceeding  in  the  whole  100/.  Sr'c."  The 

Court  inclined  to  think  this  cafe  was  not  within  the  adl,  and 

the  defendant  was  remanded. — ^But  the  next  day  Mr.  Juftice 

jifton  afked  Mr.  Lucas^  if  he  knew  of  any  cafe  where  a  perfon 

had  been  difchargcd  out  of  cuftody  on  the  lords'  ^€t,  upon  an 

attachment  iti  a  civil  fuit ;  and  mentioned  the  cafe  of  Rex  v. 

Stokes^  Mich*  23  Geo*  2.  B.  R,  which  was  an  application  by  the 

defendant,  who  was  in  cuftody  upon  an  attachment  for  a  refcous 

upon  an  execution,  to  be  difchargcd  under  the  a£t  of  indemnity 

20  Geo.  2.  c.  52.   Upon  (hewing  caufe  it  was  objefled  that  the 

ftatuce  \\\Je6l,  26.  contained  an  exception  as  to  all  perfons  guilty 

of  contempts.     But  Lee  Chief  Juftice  there  faid,  "  it  was  not 

<<  a'contempt  within  the  provifion  of  that  fe£tion,  the  contempts 

"  there  excepted  being  confined  to  cafes  where  the  rights  of  the 

•*  fubject  only  are  concerned,  and,  therefore,  the  court  held 

««  that  the  defendant  was  entitled  to  his  difcharge.^' — The  con* 

tempts  fo  excepted  by  that  a6l  are  ir;  cafes  of  profecutions  ia 

the  name  of  the  crown,  at  the  charge  of  a  private  party,  and 

the  words  of  exception  are,  "  unlefs  the  defendant  in  fuch  pro. 

«•.  fecution  (hall  pay  to  fuch  private  profecutor,  his  executor  or 

•<  adminiftrator»  fvich  cofts  as  the  court  where,  Wr.  (hall  award 

«<  to  be  paid."    Now  the  words  of  the  ftat.   5  W  6  JVm.  W 

Mory^  f.  1 1.  /  3.  are  in  fubftance  the  fame  as  thofe  of  the  ftat. 

20  Geo.  2.  c.  5a.  ff^*  26n  namely  i  ««  that  the  court  of  King's 

«  Bencb 
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<'  Bmcb  {hall  on  convi£iion  give  reafonable  cods  to  the  party     1774. 

«*  injured,  tfc.  who  (hall  profecute^   &c.  which  cofta   (ball  be   —  - 

^  taxed  according  to  the  courfc  of  the  court ;"  and  therefore  in  ^J^^ 
refpefi  of  cods  it  appears  to  me  that  thtfe  are  in  like  manner  Stokes. 
ligbti  of  the  fubje£i,  with  which  the  crown  under  a  general 
2fk  of  grace  could  not  interfere:  if  fo^  I  incline  to  think  that 
this  is  as  much  a  civil  fult  as  the  cafes  excepted  under  the  ftat. 
2oG«p.2.  r.  52.  and  it  would  be  a  very  hard  cafe,  if  the  defend- 
ant could  not  be  difcharged  under  the  lords*  a£l,  nor  under  a 
general  a£l  of  pardon ;  fur  then  he  mud  be  remedilefs. — //  wa^ 
adjournid^  that  precedents  might  be  fearched  into. 

Afterwards,  on  the  laft  day  of  the  term,  Mr.  Lucas  cited  a 
cafe  from  5  Vinet's  Abridg;pent^  title  Contempt  {D),  pL  10. 
BoBram  v.  Dtnnetj  where  the  court  held  «  that  an  attachment 
"  after  a  decree  for  difmiflion  is  in  nature  of  an  execution  at 
<^  law,  and  a  general  pardon  may  pardon  the  contempt^  but  not 
''  the  irM'*  Mr.  C^wper  contra^  infifted  that  there  was  no  in- 
ftance  of  a  perfon  in  contempt  being  difcharged  under  an  ihfol* 
vent  a£l:  with  refpe^l  to  an  attachment  being  in  the  nature  of  a 
civil  a&ion J  it  clearly  was  not :  bccaufe  then  the  defendant  migh( 
be  declared  againd  \  but  here  he  is  not  fo  in  cudody  of  the  mar- 
ihal  as  that  he  might  be  fervcd  with  a  declaration. 

Mr.  Judice  Afian.  (Lord  Mansfield  gone.)  An  attachment  is 
an  execution  in  a  civil  fuit,  and  I  apprehend  it  has  long  fince 
been  fettkd  to  be  fo.  In  the  prefcnt  cafe  the  contempt  has  no 
relotlott  to  the  oflfisnce  committed  by  the  defendant,  which,  as 
far  as  public  judice  is  concerned,  has  b^en  fufficiently  purged 
by  the  imprifonment  he  has  fufiered :  but  it  arifesi  upon  an  zQt 
of  parliament  $  i^  6  JV.  isf  M.  c.  11.  which  direds  "  the  coda 
''  in  thefe  cafes  to  be  taxed  by  the  mader,  and  unlefs  paid  in  ten 
<<  days,  an  attachment  to  iiTuc.''  This  dage  of  the  caufe  there- 
fore, is  merely  of  ^  civil  nature  ;  and  a  matter  folely  between 
party  and  party  unconne&ed  with  the  offence  itfelf.  It  feems 
that  no  cafe  in  point  has  been  found :  But  the  dat.  9  Geo.  3. 
e,  26.  for  the  relief  of  infolvent  debtors,  is  in  my  opinion  a 
legiHative  recognition  that  they  fhall  have  the  benefit  in  fuch 
cafes.  This  laft  a£t  indeed  is  temporary ;  but  the  lords'  a£t  is 
perpetual  ^  and  they  are  in  pari  materid :  and  therefore  as  the 
attachment  is  an  execution  for  the  debt  to  the  party,  whether 
the  cofts  are  taxed  by  the  mader  of  the  crown  office,  or  on  the 
civil  fide,  the  defendant  is  equally  entitled  to  his  difcharge. 
If  not|  the  €onfe<juence  mud  be  imprifonment  for  life :  for  a 

general 
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S774*.     general  pardon  would  not  extend  to  him^  as  was  agreed  in  tKc 
*  c^tc  of  Rix  V.  Siohi.     Mich.  23  Geo.  2.         ? 

'mtrjui  Mr.  Judice  Willes.  Thefe  ftatates  which  are  made  in  favoar 
STOESf.  0f  tijc  liberty  of  the  fiibjeft,  ought  always  to  receive  a  liberal 
conftrudion.  This  is  in  all  refpe£ls  as  a  civil  detti  and  does 
not  difier  from  the  cafe  of  other  civil  demands.  It  feems  to  nte 
that  the  ftat.  9  Geo.  3 .  r.  26.  meant  to  extend  the  benefit  to  tnfolrent 
debtors  in  the  fulleft  manner ;  and  I  am  the  more  inclined  to 
adopt  a  liberal  conllrudlion  in  this  cafe,  as  the  defendant,  who 
is  a  minoTf  may  otherwife  lie  in  gaol  for  life. 

Mr.  Juftice  A/hburfi^  I  am  of  opinion  that  this  cafe  may 
fairly  be  included  under  the  words  ^*  debtor  and  creditor^'  in  the 
lords'  zCk :  and  therefore  think  the  defendant  ought  to  be  dif- 
charged  :  efpecially,  as  otherwife  he  muft  be  without  remedy : 
becaufe  the  king  cannot  by  a  general  pardon  releafe  a  civil  debt  ; 
jind  no  other  alternative  is  open. 

Rule  made  ahfolute. 


Mtmdkf,    BtANDFORD  and  othcfs,  executors  of  Froud,  verfus 
y^***^  Foots. 

Ktke  cawfe  T  ]PON  a  rale  to  (hew  caufe  why  the  defendant  who  was  an 
Ififet^^^  ^^certificated  hzvkrn^t^  and  in  cuftody  upon  a  ca.fa.  (hould 

kmknipc-  not  be  difcharged  under  the  ftat.  12  Geo.  3.  c.  47.  feB.  2.  the 
Md'c^^  faas  appeared  to  be  as  follow.  The  defendant  became  in- 
»ccr»ed  debtcd  to  the  tcftator  Froud  u^n  bond  in  the  year  1756,  and 
likewife  about  two  years  afterwards  became  bankrupt:  fubfequent  to 
£^S^*  the  bankruptcyi  Froud  brought  an  a£lion  upon  the  bond,  ob- 
Cm.  ).  tsKtned  judgment^  and  died.  After  which,  the  executors  brought 
^47*^-^  a  new  action  upon  the  judgment,  and  on  this  laft  adion  the  de<^ 
fendant  was  now  in  cuftody. 

Mr.  Mansfield,  who  fiiewed  caufe  infiftedi  that  the  judgment 
upon  which  the  defendant  had  been  taken,  being  fubfequent  to 
the  commiffion  fued  out,  the  defendant  was  not  within  the  fa* 
\  ¥0ur  of  the  ftatute ;  which  exprefsly  relates  to  any  debt  or  debts 

due  or  contra6led  before  fuch  commiffion  i0ucd,  and  to  tuch 
debts  only. 

Mr.  Baldwin  contra.  That  the  defendant  ought  to  be  dif* 
charged  \  for  though  the  judgment  was  Ggned  after  the  commif- 
fion iflued,  yet  the  caufe  of  a£lion  was  antecedent  to  the  com^ 
miffioui  and  therefore  within  the  intention  of  the  ftatote. 

Lord 
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Lonl  Mmi^Sdi.    The  only  doubt  that  can  arifc  in  this  cafe     i  *J*J/^. 
is  with  refpcA  to  the  intereft  and  cods  accrued  fince  the  bank- 


Rbx  ver/iis  Ovcrfccrs  of  Bridoewater* 

f  JPON  fliewiog  canre  why  feveral  aiqK>intment8  of  orerfeen 
ihould  not  be  quaflied,  the  cafe  appeared  to  be  a  con* 
teft  between  two  adverfe  fets^of  Borough  Jufticea.  £ach  fet 
met  before  midnight  of  Bafier  eve :  and  each  began  making 
tbekr  appointments  of  overfeers  the  inftant  the* clock  had  ftmck 
twelyej  and  fo  kept  on  renewing  ^he  fame  appointments  for  aa 
hour  or  two.  But  one  fet  of  them  made  a  frefli  appointment 
at  eight  o'clock  on  the  Sunday  morning  \  fuppofing  that  there 
would  be  a  conteft  concerning  the  priority  of  thofe  appointments 
which  were  made  foon  after  midnight^  and  perhaps  ail  of  them 
bad. 

Mr.  Hotcbkin  (hewed  caufe,  and  cited  3  Bur*  ^595*  Swam 
▼•  Broome^  to  prove  the  appointments  good. 

Lord  MamfieU.  The  conduct  of  the  Juftices  in  this  cafe  is 
afliameful  proftitution  and  abufe  of  their  office  for  eIe£lion  pur- 
pofes;  and  I  wi(h  any  perfon  qould-  be  found  who  would  un* 
dertake  to  profecute  both  parties.  It  would  have  been  more  for 
the  intereft  of  either  fide  to  have  waited  for  a  legal  appointment 
on  the  Monday.  I  'do  not  know  that  there  is  any  authority 
which  fays  that  an  appointment  made  on  a  Sunday  is  good ;  but 
it  certainly  is  not  a  day  fpr  fuch  purpofes  as  thefe ;  and  therefore 
I  will  not  give  my  fapAion  to  any  of  the  appointments.  Let 
all  the  appointments  be  fet  afide,  and  a  mandamus  be  dire£led 
to  the  juftices  to  make  a  new  appointment ;  and  let  the  mayor 
give  two  days  noti^  of  the  time  and  place  of  meeting  for  fucli 
pew  appointment* 

The  three  other  judges  concurred, 

iff  B^  The  matter  W9$  afterwards  agreed  between  the  parties* 

,The 


Foots. 


niptcj:  but  I  think  they  ftand  upon  the  fame  foundation  as    ^^md 
the  original  debt  which  was  clearly  due  before  the  bankruptcy^ 
and  therefore  are  equally  within  the  benefit  of  the  ftatute. 

Mr.  Juftice  Willes.  I  am  of  the  fame  opinion.    A  cafe  of  this  - 
fortooce  came  before  me^  and  I  confulted  with  my  brothers  upon 
it|  who  all  agreed  that  the  whole  related  to  the  original  debt^ 
and  therefore  was  within  the  ^€t.    Mr.  Juftice  Afion  and  Mr, 
Juftice  AJbbur/l  concurred. 

Rule  made  abfolttte; 
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_   '     *  The  Archbiftiop  of  Canterbury  ver/us  Hou^e, 

A  creiditor  t  jPON  a  rule  to  (hew  caufe,  why  the  proceedings  in  an  a£kioa 
ex  Mite  upon  an  adminiftration  bond  fued  in  the  name  of  the  arch- 

mU*^s  the  '^'^^P  ^"  ^^^^  c^f'^J  (hould  not  be  ftaid  with  cofts  to  be  paid  by  the 
Dextof'k:n»  aflignee  of  the  archbifhop;  the  grounds  for  ftaying  the  proceed- 
aVadminif-  ings  were;  ^r/7>  that  in  fa£l  the  aflignee,  who  vf^s^  creditor 
trationbond  only,  had  no  authority  from-  the  archbifliop,  adly.  That,  it 
of  the  arch-  vas  not  Competent  to  the  archbifliop  to  depute  fuch  authority 

bifliopor     to  z  creditor. 
his  ordi- 
nary. Mr.   Wallace^  who  (hewed  caufe,  cited  Greettftde  v,  Benforty 

3  Atk,  248.  as  a  cafe  in  point,  that  a  creditor  has  a  right  to 

fue  upon  the  adminiftration  bond.     And  with  refpe£t  to  the 

firft  point,   it  appeared  clearly,    upon  the  aiBdavits,  that   the 

archbifliop  had  given  an  authority  to  the  plaintiff  to  fue  in  his 

name,  and  that  the  attorney  for  the  defendant  was  fully  ap- 

prifed  of  it ;  though  upon  a  perfopal  application  by  the  defend-* 

ant's  attorneys  to  know  if  fu«h  authority  were  granted,  the  fc- 

cretary  of  the  archbifliop  at  firft  informed  him  it  had  been  re- 

fufed^  becaufe  Dr.  Ducarrel  had  advifed  the  archbifliop,  that  it 

i:ould  not  be  granted  to  a  creditor. 

Lord  Mansfield.  No  next  of  kin  ever  ftruggled  for  the  ad- 
miniftrs^tion  of  an  infolvent  eftate  with  an  honeft  view.  What 
theobje£i:  of  the  adminiftratrix  was  in  this  cafe  is  very  manifeft 
upon  the  affidavits  that  have  been,  read:  namely,  to  fell  the 
adminiftration  to  the  creditors.  But  failing  of  that  purpofe^ 
after  having  obtained  the  adminiftration,  flie  makes  ufe  of  all 
'  fort  of  chicane,  delay,  and  falfe  pleas  to  defeat  the  creditors^ 
and  at  length  abfcond^.  This  is  the  general  ftate  of  the  cafe« 
At  laft  a  qreditor  or  creditors  have  brought  an  a£^ion  upon  the 
•  admipiftration-bond  in  the  name  of  the  archbifliop,  and  this  is  aa 
*  application  on  the  part  of  the  adminiftratrix  to  ftay  the  proceed* 
ings  in  the  name  of  the  archbifliop  with  cofts,  on  two  grounds : 
in  the  firft  place,  that  it  is  not  competent  to  the  archbifliop  to 
authorize  a  creditor  to  put  the  bond  in  fuit,  but  only  the  next 
of  kin.  2dly.  That  the  archbifliop  in  his  private  perfon^  has 
not  deputed  fuch  authority  to  the  prefent  plaintiff. 

With  refpcdl  to  the  firft  point,  let  us  fee  what  it  is^  which 
the  2i&  requires  the  archbifliop  or  his  ordinary  to  do :  '<  He 
**  is  to  grant  adminiftration  anc  to  take  bonds  with  condition 
«  that  the  adminiftrators  fliall  duly  adminifter  the  inteftate's 
<f  effects  \  that  they  (hall  give  an  a^co^nt  of  fi^ch  their  adpayii- 

V  ftnition^ 
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"  (Intioti,  and  make  an  inTentorj  of  the  goods  and  chattelst      1774. 

•*  and  that  ihcy  (hall  pay  the  furplus  to  the  next  of  kin."    Now 

it  is  agreed,  that  if  the  next  of  kin  is  defirous  of  fuing  upon  this    ^,^0"  f" 
bond,  the  court  will  direfl  the  ordinary  to  permit  his  name    Cakt  in- 
to be  ufed,  becaufe  the  next  of  kin  is  interefted  in  the  furplus.       *wfia 
In  like  manner  if  fuch  application  is  made  by  a  creditor,  I  fee     Hown. 
no  reafon  why  he  (hould  not  have  the  fame  priyiiege ;  and  I 
know  of  no  authority  which  fays,  that  the  ordinary  cannot  em- 
power him  to  put  the  bond  in  fuit.     On  the  contrary,  it  ijs  ex 
dehfto  jufiitU  that  he  ought  to  do  fo:  for  though  a  creditor  has 
no  concern  in  the  latter  part  of  the  condition,  namely  **  the 
"  diftribution  of  the  furplus  among  the  next  of  kin,"  yet  lie 
is  mod  materially  and  principally  interefted. in  the  adminiftra- 
tor's  delivering  in  a  true  inventory  and  in  the  due  adminiftration 
of  the  efie£ls.     To  one  who  has  a  rights  it  is  ex  deUto  jujlitiet 
to  grant  the  liberty  of  fuing  in  the  archbifliop's  name  ;  to  one 
who  has  no  rights  it  is  ex  debito  jujlitia  to  refufe  it.     As  to  the 
obje£lion  that  it  is  liable  to  be  abufed,  if  any  bad  ufe  were 
made  of  it,  the  court  would  no  doubt  fet  afide  the  proceedings* 
Bat  in  the  prefent  cafe,  there  is  no  pretence  or  even  fuggeftion 
of  any  abufe :  and  therefore  I  am  clearly  of  opinion  that  the 
plaintiff  is  well  entitled  to  put  the  bond  in  fuit. 

The  next  ground  is»  that  the  archbilhop  in  his  private  per/on 
gave  no  fuch  authority  to  the  prefent  plaintiff.  I  think  a  per- 
fonal  application  to  the  archbifliop  was  very  improper ;  for  it  is 
not  his  perfonal  afiair;  bis  name  is  ufed  cjicially  only:  and 
therefore  I  am  not  furprifed  that  the  archbifhop  fliould  not 
recoiled  what  was  requifite  upon  the  occafion.  He  might  refer 
it  to  Dr.  Ducarell\  and  if  Dr.  Ducarell  gavt  the  anfwer  that  is 
fiatcd,  he  .was  ill  advifed.  If  the  cafe  rcfted  there,  and  the  at- 
torney had  been  mifled  by  that  anfwer,  it  would  have  operated 
differently  as  to  the  cofts.  But  it  is  in  evidence  that  he  had  the 
fulled  information  afterwards  that  the  archbifliop  had  authorized 
the  plaintiff  to  fue  in  his  name.  And  therefore  I  am  of  opinion 
that  the  rule  {hould  be  difcharged  with  coftsi  to  be  paid  by  Mr. 
Aylmihc  attorney  for  the  defendant. 

The  three  other  judges  concurred. 


GiLLMAN  verfus  Hill.  H?'"'-'*'''-^; 

'THIS  was  a  rule  to  fliew  caufe  why  judgment  of  execution 

in  this  cafe  (hould  not  be  fet  aGde  with  cofts,  and  the 

goods  taken  in  execution  reftorcd^.  or  if  fold,  why  fatisfa£lion 

lho\i)d 
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X774.    fltoold  not  be  made  by  the  plaintiflT^  and  wbj  the  warrant  of  at» 
^  tomey  upon  which  the  judgment  was  figned  (bould  not  be  can« 


^'^^"  celled.  The  rule  was  obuined  upon  an  affidavit,  ftating»  that  the 
Hji.1.*  warrant  of  attoniej  was  given  by  the  defendant,  whilft  in  cuftodyt 
without  any  attorney  being  prefent  on  his  behalf,  though  he  had 
propofcd  to  fend  for  one :  but  was  perfuaded  by  the  flieriflF's 
officer,  that  the  attorney's  clerk,  who  attended  for  the  plaintiff^ 
would  do  as  well.  But  now,  upon  reading  the  affidavit,  it 
fiated  further,  that  the  defendant  was  the  more  induced  to  fign 
and  execute  the  bond  and  warrant  of  attorney,  becaufe  he  had 
before  been  informed,  that  if  he  did  exetute  it  under  an  arre(b 
and  without  his  attorney  being  prefent,  it  would  be  void. 

Mr.  Bulkr  ihewed  for  caufe,  that  upon  the  face  of  this.affida- 
*vit  it  was  clear  the  defendant  was  fully  apprized  of  the  a£^  he 
was  about  to  do  ;  and  afTented  to  the  propofal  made  with  a  ma* 
nifeft  view  to  defraud  the  plaintiflF. 

Mr.  Bearcroft  contra^  relied  upon  the  two  rules  of  court,  Paf. 
15  Car.  2.  and  Paf.  4  Geo,  a.  the  latter  of  which,  taking  notice 
of  the  great  inconveniencies  arifing  from  a  warrant  of  attorney 
to  confefs  judgment  by  ope  in  cuftody  being  held  good,  if  znf 
attorney,  diough  for  the  oppofite  party,  was  prefent,  exprefsly 
provides,  that  for  the  future  there  (hall  be  an  attorney,  prefent  on 
behalf  of  the  defendant. 

Lord  Mansfield.    I  (hall  fay  of  thefe  rules,  what  the  court  of 

Chancery  has  often  faid  with  refpe£t  to  the  ftatute  of  frauds  \ 

that  tw  rule  of  the  court  fiaU  be  made  an   inftrument  of  frauds 

Thefe  rules  were  made  for  the  proteflion  of  indigent  defendants 

againft  the  pradices  of  hard  defigning  plaintiffs ;  and  therefore 

have  admitted  of  many  e^cceptions  under  circumflancet  t  as  where  a 

perfon  who  is  in  prifon  at  one  man'9  fuit,  executes  a  warrant  of 

attorney  to  confefs  judgment  to  another  who  did  not  aneft  him.  ' 

•ft  Lord      There  the  judgment  is  well  given  ^  for  the  r^r^  fails*;  and 

^»-  797«  therefore  though  within  the  Utter  it  is  not  within  the  intent  of 

1793/         ^^  '^^^*    ^^^  Icfs  will  the  court  fuffer  a  defendant  to  convert 

that  which  was  meant  for  his  .prote£lion  into  an  inftrument  of 

fraud  and  deceit:  and  here  it  is  avowed  by  the  defendant  him* 

felf  in  his  own  affidavit  that  he  intended  to  cheat  the  plainti£ 

Therefore  let  the  rule  be  difcharged  with  cofts. 

The  three  other  judges  concurredi 

THB   END    OV   TRJMITT    TERM^ 
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Vallejo  and  "another  ^erjus  Wheeler.  ^'^^ 


Na9. 


npHIS    was    an  aftion    on    a   policy  of    afiurance    upon  BMntryit 
goods  on  board  the  Thomas  and  Matthew,  from  London  ^'l^Jf^^ 
to  Seville*    The  policy  was  made  in  the  common  form,  with  or  knavery 
liberty  to  touch  at  any  ports  or  places,  &c.    •  The  lofs  was  1"^  or*^* 
aifigned  different  ways  in  the  declaration ;  J*ir/(y  by  dorms  and  rinersof  a 
perils  of  the  fea,  in  confequence  of  which,  the  (hip  was  obliged  ^h^chcbe 
to  go  to  Dartmouth  to  be  repaired  j    and  that  afterwards,  a  TV^^^  * 
farther  lofs  happened  by  ftorms,  &c.     Secondly^  That  it  hap-  are  injurrtf; 
pened  by  ftorms  and  perils  of  the  feas  in  the  voyage  generally ;  JUJ^^^^ 
and  Thirdly,  by  the  barratry  of  the  mafter.  fuch,'ig 

The  caufe  was  tried  before  Mr.  Jufticc  JJhhurJ  at  Guildhall,  wh^JSthe 
at  the  fittings  after  Eafter  term  1774,  by  a  fpccial  jury.     On  ^^  hippoi 
tbe  trial  it  was  proved,  that  this  (hip  was  put  up  as  a  general  fi^udulenc 
flrip  from   London  to  Seville,  and  was  let  to  freight  by  one  voyage,  or 
Darwin^  who  chartered  her  to  Brown  the  captain.    That  it  is  Otbe^je, 
the  coorfe  of  veiTels  going  on  this  voyage,  to  ftop  at  fome  port  ^^^-^^^ 
in  the  weft  of  Cornwall,  to  take  in  proviCons.    That  this  fiiip  withtbeir 
having  taken  her  cargo  aboard,  failed  from  London  to  the  Downs  i  ^otfT 
trhile  flie  lay  there,  all  the  other  (hips  bound  to  the  weftward 
bore  away  $  but  (be  ftaid  till  the  night  after,  and  then  failed  to      ^ 
Guemfey,  which  was  out  of  the  courfe  of  the  voyage.    That  the 
captain  went  there  for  his  own  convenience,  to  take  in  brandy 
and  wine  pn  bit  own  account }  after  which  he  intended  to  pro- 
ceed to  CorfnvaiL    That  the  night  after  the  (hip  quitted  Gutrnr 
fey,  (be  fprung  a  leak^  which  obliged  her  to  put  into  Dartmouth. 

When 
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1 774^     When  flic  was  refitted  flie  fct  fail  agjun  and  proceeded  for  He/ford 
in  Cornwai/f  where  it  was  always  intended  flie  'fliould   (top  to 


ver/w      take  in  provifions ;  but  in  her  way  flie  received  further  damage, 
Whixlcr  ^^^  jjj  |jgj  arrival  was  totally  incapable  of  proceeding  on  the 
voyage^  and  the  goods  were  much  damaged^ 

It  was  attempted  on  the  part  of  the  defendant  to  prove,  that 
JfniUs  was  the  owner  of  the  fliip;  that  the  voyage  to  Guernfej, 
was  on  his  account,  and  the  goods  taken  on  board  there  his 
property :  but  this  evidence  went  little  further  than  information 
and  belief,  except  that  it  was  proved,  that  when  the  fliip  arrived 
at  Helf&rdi  the  wine  was  delivered  to  him  in  his  cellar. 

The  judge  direfled  the  jury,  that  if  the  coing  to  Guernfej 
was  Without  the  hiowledge  of  Darwin^  it  was  barratry  \  and  they 
ought  to  find  for  the  plaintiff;  but  if  done  with  his  knowledge, 
then  it  was  not  barratry :  and  if  they  fliould  be  of  opinion  that 
it  was  without  the  knowlege  of  Darwin^  thea  he  deCrcd  them 
to  fay,  whether  they  thought  it  was  with  the  knowledge  ofWilles 
or  not.  The  jury  found  a  verdi£t  for  the  plaintiflT,  and  faid  they 
thought  the  going  to  Guernfey  was  without  the  knowledge  of 
Darwin^  whom  they  looked  upon  to  be  the  owner,  but  .they 
thought  it  was  with  the  knowlege  of  Willes, 

In  Trinity  term  laft,  a  motion  was  made  for  a  new  trial }  and 
on  fliewing  caufe  all  the  counfel  on  each  fide  were  heard.  The 
court  then  faid,  there  were  two  points  in  the  cafe.  F^rflf 
Whether  to  entitle  the  plaintiff  to  recover,  the  lofs  mud  not 
have  happened  during  the  time  of  .the  barratry,  or  have  been 
occafioned  immediately  by  the  a£t  of  barratry.  If  a  policy  be 
on  a  fliip,  and  the  fliip  is  feized  for  fmuggling,  that  is  bar« 
ratry ;  but  here  the  goods  were  not  feized  for  fmuggling,  nor 
did  the  lofs  happen  during  the  a£t  of  barratry,  but  afterwards. 
Secondly^  Whether  though  the  fliip  were  let  to .  freight,  the 
capt^tin  was  not  fubjeft  to  the  orders  of  the  owners.  If  a  fliip 
be  let  out  generally  to  freight,  the  freighter  is  owner  for  that 
voyage ;  but  if  there  be  only  a  covenant  to  carry  goods,  the 
owner  of  the  veffel  would  have  the  direction  of  her,  and  the 
hiring  of  the  matter  and  mariners. 

The  court  ordered  that  the  cafe  fliould  (land  over  till  this 
term,  and.  be  argued  by  one  counfel  on  each  fide.     It  was  now 
argued  by  Mr.  BuUer  for  the  plaintifff  and  Mr.  AlUyne  for  the 
.  defendant. 


Tor 
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For  the  plaintifi.    The  qoeftion  is.  Whether  the  pkiatifis  ^  1774. 
ate  entitled  to  recover  far  this  damage  from  die  underwriters? 


Iq  order  to  fapport  their  cbim  they  infill,  that  the  conduA  of  w>l^^ 
the  mafter  in  going  to  Gtamfey^  for  the  purpofe  and  onder  the  WssYttt. 
eircumftanccs  mentioned,  was  harrairy. 

Sappofing  this  to  be  barratry,  then  another  queftion  wtU 
arife,  namely.  Whether  the  lofs  foftained  by  the  plaintifi  was 
in  coflfequence  of  that  barratry ;  or,  whether  that  lofs  ftands  fo 
totaUy  unconne^led  with  the  voyage  to  Guemftj^  as  to  be  qoite 
unaffeaed  by  it  ? 

In  all  the  cafes  that  have  occurred  on  barratry^  difierent  dc» 
finitions  of  the  word  have  been  attempted  \  and  .the  lamt 
coodud  has  been  obfcrved  in  the  prefent  cafe :  however,  theru 
will  not  be  mach  difficulty  in  determining  what  is  meant  by 
the  term  in  its  gnural  fenfe,  whatever  nicety  may  arife  in 
fixing  the  fnafi  limits  of  it,  when  occafion  requires  that 
&ould  be  done.  Wherever  a  great  nicety  does  arife,  the  in- 
fured  (hould  be  entitled  to  the  turn  of  tlie  fcale :  for  the  end 
and  view  of  infuring  is,  to  fecure  the  merchant  againft  all  lofles 
and  misfortunes  whatevei :  and  fo  very  liberal  are  the  under* 
writers  in  thife  days  of  their  profcflions  in  policies  of  what  tliey 
do  infure  againft,  that  fome  writers  have  tliought  it  next  to  im- 
poffible  that  where  a  lofs  docs  happen  a  doubt  fliould  remain* 
M^Ufjy  B*  IL  cop.  7.  feQ.  7.  fays,  <^  almoft  all  thofe  curbus 
'*  qaeltions  that  former  ages  and  the  civilian^  according  to  the 
^  marine  law,  nay  and  the  common  lawyers  too,  have  contra- 
*<  verted,  are  now  out  of  debate.  Scarce  any  misfortune  that 
*<  can  happen,  or  provifion  to  be  made,  but  the  fame  is  pro* 
<<  vided  for  in  the  policies  that  are  now  ufed :  for  they  infur^ 
^  agaunft  heaven  and  earth,  ftrefs  of  weather,  or  what(9ever 
**  detriment  (hall  happen  or  come  to  the  thing  infured.** 

Barratry  in  all  the  diAionat ies  is  defined,  to  hcfraus^JUtu^  ot 
itctpijn.     So  are  Mtnjbenu^  Dufrtfne^  and  Spelman. 

Fraud  means  not  only  a  crime,  but  any  wilful  fault  or  evil 
deGgn ;  and  even  a  negledl,  provided  it  be  craffa  mgligmtia,  will 
imount  to  barratry;  which  was  the  cafe  of  a  mafter  failing  out      ' 
of  port  without  paying  duties*.  That  cafe  approaches  the  neareft  *'  ^•^f^U 
to  the  prefent  of  any  that  can  be  found,  and  even  goes  beyond 
it.    That  was  merely  a  negle^,  and  might  Rave  been  by  acct* 
dent,  as  well  as  defign }  but  becaufe  it  fubjedied  the  (hip  to  for* 
fctture,  it  was  holdcn  to  be.  barratry. 
Vol.  I.  L  In 


I4tf  MICHAILMAfi  TERM  U  GWqe  HL    B.R. 

1774:        Ii^  ^  CBit  tlic  coafequence  vsis  the  fan\9|  for  (lie  aft  of 
the  .eaptat A  fubjefkd  the  (hi^  and  the  g99d|  i9ifm^4  (oforf^ituTC  ; 


VAtt.rjo 


ej/e/  hut  the  a£fc  done  was  infinitely  worfc*  h  d'\i  pot  i:^ft  (P^celjr 
WasiiEK.  in  a  non-feafsmcc,  but  was  a  formed  pr^medU^ted  Ibhcmc  of 
running  away  with  the  ibip  out  of  the  courfo  of  (tiQ  voyage  i^ 
dane  for  an  illegal  purpofe,  for  hi^  own  private  beuefit,  wich- 
0Htaay  excufe  or.neceffity»  aod  neither  £97  tt^  t^n^t  oor  willl 
the  knowledge  of  the  owner  or  freightf  r. 

,  One  dcimtion  of  barratry  given  at  ^  bigr  was,  Vkhero  tbc 
mafter  and  mariners  confpire  together  to  run  away  with  the 
fliip.  That  cprtainly  is  one  fpecit^  of  hirrat^y;  bat  it  pan 
never  ferve  as  a  general  defcriptibn  of  it  ^  if  it  were,  barratry 
ooold  aevcr  be  conamitted  without  the  coQCUfrcnce  of  %he  mari- 
ners as  well  as  the  mailer :  the  coAtr2.ry  of  which  is  clear  fronot 
the  safe  of  the  unafter  not  paying  duties,  mi  from  evc];y  other 
cafe  on  the  fubjedi :  and  barratry  may  be  conunitt^dby  iKq  maftes 
alone,  ^i  by  the  failors  alone*.  Pvjlktbviaiu  in  his  Difflo*  Tr*^ 
ani4  Com.  vol.  i.  p.  214.  fays,  *<  barratry  is  wbeii  the  mader 
*•  of  a  (kip  or  the  mariners  cheat  tlie  owners  or  iafiwreif,  whetbef 
^  by  running  away  with'  the  fhip,  finking  ber^  deferliaf  hev^ 
<<  or  embezzling  the  cargo/'  The  owners  01  iniw^t  ^c  a% 
much  cheated  and  defrauded  if  the  vcibl  is  run  away  with  by 
the  (aitors,  as  if  it  is  run  away  with  by  the  «»s^ef.  But 
W^fitethmxuU  in  \  vol.  136,  title  AJfuroMt^  sW^«  a  j^fipition  o£ 
barratry  which  applies  more  imnaedUtely  to  tbe  prefe^^  caifi^ 
He  fctya  **  one  fpecies  of  barratry  in  a  marine  fe«fe  13,  wheat 
*^  Ao  mafter  of  a  ih^  defcatuh  the  ovaneis.  or  inft»rei;s  h^ 
M  ciirrying  a  fliip  a  diflFereitt  courfe  to  their  orders.** 

TIm  only  two  cafes  in  tbe  connmon  law  book^  that  are  wortU 
mentioniag  are  Kulght  verfus  Camhidge^  Sfr,  ^ii^  i  Lot^ 
-K^TjfUf.  1349.  5.  C  and  Sianum  verfus  Brcwth  Stra.  1 173.  Im 
the'  firft  of  theb  cafes  it  is  holden  that  barrs^ry  6xtend$  ta 
every  fraud  of  the  ma&er  $  axid  what  iafaid  at  tho  concluiioa  of 
that  cafe,  is  the  beft  doctriae  that  can  prevail  ia  iofuranees. 
'^  Tbe  end  of  infuring  is  to  be  fafe  at  all  etenbs }  anA  it  would 
M  be  ^ery  prejudicial  if  the  court  wer^  to.be  making  loop-hole% 
^<  to.  get  out  of  policies.  The  infuxer  knows  tbe  mafter,  and 
M  whether  He  caatrud  him  i  and  he  that  in&reskagafoft  his  n>i>» 
^  iiu)g[aw.ay  with*thc  (hi^  ui^veK  imafined  he  inight  or  would  bf^ 
<.«  l^uitty  of  any  other  frvud^"  Thd  principles  9i  ihe  fbi^ond  caik 
.apply  very  ftrongly  to  the  prefcwT;  fo?  he«e  there  iim  «•  («raK4k 
^gn  to  deceive  the  infured  \  the  captain  did  not  go  V9  Guern-^ 
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yif  for  the  benefit  of  h!$  ofwncrs,  but  for  his  own  beucfit  only;     1774* 
and  tJi  gottig  ihero  he  s^ed  inconHAcut  with  his  duty  to  his 


vwn«s.  ^^^ji,, 

It  was  faid  In  the  former  argument,  that  it  would  be  very  cxr  W»» *«•»»• 
tnordinary  if  the  underwriter  was  to  infure  againft  the  a£k  of 
pcrfiiDS  employed  by  the  iafured,  and  who  were  unknown  to  the 
infurcr.  As  to  that  point,  it  is  obfervable  in  ihtjirfi  place  that 
this  was  a  gernral  flup  i  a  circumftance  that  is  much  relied  on 
among  loerchants,  and  which  in  this  cafe  is  by  them  efteemed  dew^ 
cifire  on  the  prefent  fubje£^«  And  there  feems  to  be  great  reafoa 
ibi  a  diftinaion  between  a  general  (hipi  and  one  that  is  Art  Ik9 
fimghixxk^ftrngU  peHbn  only*  The  former  carvies  the  goods  of  all 
mankind ;  every  msm  that  chufes  is  at  liberty  to  k>ftd  his  goods 
aboard  her  ;  and  the  merchant  who  (hips  his  goods  in  fucb  a  ve£- 
My  has  no  comoiand  over  her  He  does  not  hire  or  employ  the 
maftcr ;  neither  is  the  mafter  fubje£i  to  his  order  or  dire£^ion  duw 
riag  the  voyage.  But  in  the  cafe  of  a  veflfcl  let  to  freight  to  one 
Bierehant  osl^y,  and  by  him  alone  fi'eighted,  be  m;vy  be  fuppoied 
to  cn^y  the  aaafter,  and  have  the  direflion  of  the  veflcl  atul 
the  voyage^  and  thetefore  whatever  is  done  by  the  captain  is  to 
be  csttfidered  as  done  by  the  merchant's  (firvarit. 

But  2dly»  it  rauft  be  pr efunoed  the  mader  is  known  to  the 
yhxeri  i^  °^»  k  is  the  infurer's  own  fault,  and  hefhall  not 
avail  htmfelf  of  the  want  of  fuch  knowledge.  £very  policy 
Reifies  who  is  the  mafter  ;  and  if  the  infurer  agrees  by  his 
coneiaA  (as  itt  policies  is  often  done)  that  any  other  perfon  at 
the  ek^ion  of  the  infured  may  go  as  mafter,  that  is'  waiving  a 
perfonal  knowledge  of  him ;  and.no  objeflion  can  then  be  made 
by  the  infurei,  for  want  of  knowing  who  the  mafter  is.  la 
this  cafe  Brvwn^  who  was  the  man  that  went  as  mafter^  is  the 
peifen  mentioned  in  the  policy. 

If  dns  queftion  were  tried  by  the  laws  of  any  other  mercan* 
tile  country  ii  would  hardly  admit  of  a  doubt.  2d.  Magfinfm 
(W.  MiMek/eff.  14.  (kJ.  Rotterd.fea.  52.  Ord.  Amferd. 
fat.  6.  Qrrf.  HanA.  ii$.  4->A  6.  tit.  s^fe^.  i.  ///.  7-/^^'  '• 
Ofd.  8i9ciUmt  art.  5*/  n.  16.  art.  6.  /.  14.  There  is  no 
4inlinanee  of  JHormme  that  applies  immediately  to  this  point : 
but  firofn  Ae  form  o£  iheir  policies,  it  may  bo  colleded  what 
ytoM  bo  the  deiemttnation  of  that  place  on  the  matter ;  fox 
they  inflm  againft.  alL  perik»i  misfortunes,  and  other  oafes  and 
«veis  fucb  as  cannot,  be  though^  of.  And  in  their 
L  2  ordinances 
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1774.     ordinances  there  is  a  prdvifion,  that  in  cafe  of  a  difputei  the 
underwriter  (hall  pay  the  money  firft  and  go  to  law  afterwards. 


verjui  Thefe  ordinances  are  founded  on  good  ftitfe  and  found  reafon, 

WxiiLii.  when  the  nature  of.infuranccs  is  confidered:  and  in  mercantile 

tranfaftionSf  and  fuch  general  fuhjcAs  as  this  is,  no  doubt, 

the  laws  of  other  countries  will  have  their  weight  in  the  courts 

of  England. 

The  end  and  meaning  of  an  infurance  is,  to  enable  one  man, 
for  a  valuable  conGderation,  to  put  another  in  his  place  to  a 
certain  amount,  for  all  rilks  and  perils  which  the  firft  inan  may 
fuftain.  All  that  is  requifite  on  the  part  of  the  afTured  in  thefc 
contrafls  is,  that  they  are  made  bonajide  without  fraud,  con-' 
cealment,  or  contrivance  :  and  where  that  is  done,  the  policies 
und  ordinances  of  the  different  countries  mentioned,  feem  all  to 
agree  in  this,  that  every  peril  is  infured  againft,  except  fuch  aa 
happen  by  the  means,  confent,  or  privity  of  the  infured. 

Infuranccs  in  EngloitdTxt  not  meant,  either  by  the  law  or  the 
parties,  to  be  narrower  or  more  confined  than  policies  in  other 
countries;  and  though,  after  a  lofs  has  happened,  underwriters 
catch  at  every  reed  they  can  to  avoid  paying  the  infurance  mo-> 
ney,  yet  if  the  queftion  were  put  to  them  at  the  time  6f  under- 
writing, even  ihiy  would  not  hefitate  to  declare  themfelvcs  liable 
for  many  accidents  which  are  afterwards  called  into  very  ferious 
debate. 

Not  long  ago  a  queftion  was  made,  whether  the  underwriter 
fliould  be  liable  where  the  (hip  was  not  fca  worthy,  but  the 
defe£t  unknown  to  the  infured.  The  underwriter  fucceeded» 
and  was  holden  not  to  be  liable ;  but  what  was  the  confequence  ? 
A  claufe  was  inferted  in  the  policies  (as  it  is  in  the  prefcnt)  that 
any  infufficiency  in  the  (hip,  not  known  to  the  aifured,  (hould 
not  prejudice  the  infurance :  and  the  underwriters  fubfcribed 
with  this  claufe  for  the  fame  premium  as  they  did  before  with- 
out it.  Tliis  is  a  pretty  ftrong  proof  what  they  would  have  faid 
themfclves,  if  they  had  been  afked  that  queftion  before  they 
under-wrote ;  though  their  opinions  were  altered  after  the  I0& 
had  happened:  it  is  alfo  a  proof,  that  they  confidered  their 
obligations  to  be  as  extenfive  as  thofe  on  underwriters  iu  other 
countries  \  and  that  they  were  anfwcrable  for  all  loffes  not  00^ 
cafioned  by  the  means,  conf<;nt,  or  knowledge  of  the  infured. 

On  thefe  authorities  and  for  thefe  reafons,  it  may  be  iaidy 
the  going  to  Guernfey  in  the  manner  and  for  the  purpofe  the 
mafter  of  this  veffel  did,  was  barratry :  and  it  is  the  more  cer«* 

tain» 
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tain,  becaafe  the  court  faid  in  the  laft  ternni  that  if  this  (hip     17  74. 
had  been  feifed  as  forfeited  on  account  of  this  fmuggling  tranf* 


adion  it  clearlf  would  have  been  barratry.  Now  the  (eizure  tt/i'^ 
could  not  be  the  z€t  that  conftituted  the  barratry^  but  it  muil  Wmikijia. 
hare  been  fomething  preceding :  namclyi  the  going  to  Gitern* 
Jej  for  an  illicit  purpofe,  and  doing  an  ad  which  fubjefted  the 
ihip  and  goods  to  fcizure.  For  in  the  cafe  of  not  paying  du« 
ties,  it  does  not  appear  that  any  feizure  was  afiually  made ; 
bat  it  was  holden  barratry  becaufe  the  goods  were  liabU  to  h 
fcized« 

Soj^ofing  this  to  be  barratry,  then  the  only  queftion  which 
remains  is.  Whether  the  lofs  that  the  plaintifFs  have  fuftamed 
was  in  confequence  of  that  barratry  ? 

The  bed  way  of  determining  this  quedion  is  to  fee  whether 
the  accident  would  have  happened  if  the  (hip  had  never  gone 
to  Guemfey^  and  it  certainly  would  not:  for  the  ftorm  hap* 
pcned  and  the  accident  was  received  before  the  (hip  got  into 
her  proper  courfe  to  Helford.  If  (he  had  not  gone  to  Guernfej 
(he  would  never  have  n\et  with  the  dorm. 

In  the  next  place,  fuppofe  the  (hip  had  never  gone  to  Guernfej^ 
bat  had  purfued  her  proper  courfe  and  the  goods  had  been  da- 
maged in  the  manner  they  now  were ;  What  would  have  been 
the  confequence  with  rcfpefl  to  the  infured  ?  they  would  have 
been  entitled  to  a  fatisfat£lion  from  the  infurers.  What  then 
(hallexcufe  th^  infurers  now  ?  Shall  the  barratry  of  the  mafter  ? 
there  is  nothing  elfe  to  excufe  them :  but  barratry,  indead  of  ex* 
cufing,  makes  the  underwriter  liable. 

But  I  ft.  It  is  not  neceflary  that  the  injury  (houid^be  received, 
in  the  very  a£k  of  committing  the  barratry  :  and  2dly,  if  it  were, 
this  injury  was  received  during  the  a£l  of  barratry.  What  is 
the  zdL  of  barratry  ?  running  away  with  the  (hip  for  an  illegal 
purpofe.  The  indant  the  mader  had  changed  the  courfe  of  the 
(hip's  voyage,  for  the  purpofe  he  did,  he  had  committed  bar^ 
ratry.  Mod  the  injury. then  1>e  received  at. the  moment  he  varied 
bis  proper  courfe,  in  order  to  charge  the  infurer  ?  Suppofu 
the  bjury  had  been  received  jud  before  he  got  to  Guemfej^  or 
ingoing  into  Gunnfey^  (hould  not*  the  underwriter  beliablp? 
and  if  liable  for  a  damage  done  before  he  gV>t  into  Guernfey^ 
why  (hall  he  not  alfo  be  liable,  for  an  injury  fudained  after  he 
left  Guernfej  f 

K  the  infurer  were  to  be  difcharged  from  this  lofs,  becaufe 
it  did  not  happen  in  the  moment  of  tlie  barratry's  being  com- 

L  3  mitted. 
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j^^^,     mittcd,  Ac  condition  6f  the  infat^d  ^(would  lie  utifertiuiate  in* 
deed  ?  for  if  it  had  not  bctti  for  the  l>amtTy,  tn4  the  k>fe  had 


^  w«/^  happened,  "he  certainly  would  have  been  entitled  to  the  benefit 

^attLKR.  of  hlspoKcy;  and  thct^ore  his  condittori  would  be  thisj  by 

mettfi$  of  the  bariatry  of  the  mafter,  which  is  one  of  tiie  acti* 

<kiltd  he  ittfnres  againft>  he  would  iofe  his  goods.^  and  the  benefit 

cf  his  policy  likewife. 

But  idly,  this  injury  was  received  during  the  aft  of  barratry. 
The  mafter  went  to  Guemfey  in  order  to  take  contraband  goods 
aboard  his  veffcl,  and  fmuggle  them  to  England.  At  the  timo 
tfie  lofs  happened  he  was  bringing  the  fmiiggled  goods  to  Eng-' 
fandf  btft  he  had  not  then  completed  his  purpofe ;  and  was  at 
that  time  purfuing  his  barrattcaldefign. 

For  an  or  foitie  of  thefe  reafons  the  plaintiffs  would  be  entitled 
to  the  judgment  of  the  court,  even  if  the  cafe  had  come  on  in 
a  very  different  Ihape  from  what  it  now  does. 

But  here  the  qucftiefn  is. 
Whether  the  defendant  is  entitled  throt\gh  the  favour  and  intcr- 
po&tion  of  the  court  to  a  new  trial,  which  the  court  wtll  not 
grant,  unlefs  it  be  clear  that  the  verdiA  is  againft  law.  If  it 
be  doubtfulj  the  cafe  ought  not  to  undergo  further  litigation  : 
f6r  it  has  already  been  tried  by  a  fpecial  jury  of  mcrchantSi 
among  whom  was  a  very  confiderable  underwriter.  They  'whd 
arc  converfant  with  bufincfs  of  this  kind,  have  entertained  no 
doubts ;  and  the  verdift  given  was  with  the  entire  approbation 
of  the  judge  ^vho  tried  the  caufe :  therefore  a  new  trial  cannot 
be  granted  without  reprobating  the  vcrdift  that  has  already  becu 
given. 

Mr.  Alkjnii  for  the  defendant  argued,  that  barratry  was, 

ift.  Where  an  Injury  is  committed  by  the  mailer  and  mariv 
nersi  which  caufes  a  conGfcation. 

2dly.  Where  a  direfl:  injury  is  done  to  the  owners,  with  a 
direft  intention  to  commit  that  injury. 

Though  in  the  prefcnt  cafe  a  fmall  quantity  of  brandy  was 
found  on  board  the  veflej,  which  was  confifcable,  yet  this  cargo 
iBras  found  not  to  be  fo. 

Barratry  means  mal-pra£lice,  or  deceit,  with  refpe£l  to  fhips 
oif  goods,  Savary  DiBlonmirf  di  Commerce^  tit.  Barratry.  Molloy^ 
2  S.  13.  conliders  barratry  as  a  mal-praftice  againft  the  cargo. 
PoflUthwaite  D'tB.  Trade  and  Commerce^  214.  "  Barratry  is 
f«  where  the  mailer  of  a  ftip,  or  mariner^^  cheat  the  owners  or 
f  *^  infurers 
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«  infilHfr»9  iriiethtr  hf  running  away  ^ith  the  fiitfn  CiAinB  htry     1774* 
<«  defetiting  her«  or  ctnbezziiti^  the  cai^o.*'    Tfie  td  of  the 


Oiafter  16  not  inAired  igainll>  unleb  banatry  is  ftaemtoned  :  md  Ct^'* 
the  underwriter  it  not  liabk^  unlcis  the  aclof  lihe  feiaft«r4«ft  W^im^sa* 
sraioant  to  bsnratrf. 

By  the  Or  J.  of  RHterd.  43.  5:u  it  is  (orovidcd,  '<  tkat  #w«6rB 
*<  ftftll  not  infure  againft  the  barratry  of  nmftersof  t^r  ovti  ap* 
**  poimmetit,  bat  may  aginnil  his  seglecl/'  AM  the  ^inaneea 
iitnl  for  the  plaintiffs  arc  open  to  this  obfervation,  Ibat  liley 
nep^tivi  Juris. 

If  the  doArine  laid  down  on  the  other  fide  y^tkt  fo  haiit 
etety  negkd  of  Ac  mafter  would  amount  to  barc^bry* 

In  the  cafe  of  Jo/jufin  verfus  ProMfioU  at  the  fittiflf  s  ill 
LofiJ§my  it  was  holden,  that  a  (h3p  (l^yiHg  in  the  IV^f/l  inSn 
till  the  hurricanes  came  on,  ditl  not  amount  to  barratry. 

Lord  Mansfield*     Tliat  was  holdeii  to  tea  deviation. 

Mr*  Aiieyne.  £very  deriaifon  is  not  barratry,  in  Siatfms 
vttfis  Brovfftf  the  chief  juilice  did  not  fay  what  was  batratry  : 
ia  Sii0i  verfus  Bngden^  Stra.  11641  the  cr«w  ^fipoSci  the  cap* 
tftio,  and  forced  him  to  go  contrary  to  orders ;  and  yet  that  was 
holden  not  to  be  barratry  ;  but  it  was  adjudged  to  be  one  of  th^ 
accidents  iofured  againll,  ami  fo  the  infurers  a^ere  liaSe.  Thncre. 
fore  a  confequential  injury  is  not  within  the  meaning  of  bar* 
ratryi  bat  it  mnft  be  dirc£k  and  deiigned. 

In  diis  cafe  Darwin  was  not  the  owner,  neither  did  he  appoint 
Ike  teaftcr. 

Laftlj,  it  cannot  be  contended  that  thia  was  done  #ith 
a  riew  te  defraud  the  owners,  becaufe  his  intentioh  was  only  to 
get  a  little  tnoney  himfclf,  withoot  injuring  them. 

In  Ttply,  Mr.  Buffer  infided,  that  the  voyage  iilfur«d  was  to- 
tally at  an  end«  and  k  was  impoflible,  after  that,  ever  to  get  int^ 
what  conld  be  caHed  the  courfe  of  this  voyage  from  Ldndjn  to 
Seville 'j  for  that  having  been  deferted^  the  poliey  wad  forfeitet 
or  difdiarged,  and  couM  nev^r  h^  brought  into  forc<^  agahi. 

Though  the  (hip  and  cargo  in  this  cafe  were  not  fti^ed  lafoi^ 
felted,  yet  th<:y  Irtre  all  liable  to  be  forfeited,  by  having  fMuggled 
gboOs  aboard  :  therefore  th^  aft  done  was  equally  nnlaarfal )  ind 
Woald  in  law  as  much  eonftitute  barratry  as  if  the  goods  had 
adually  been  fcized. 

With  refpeS  to  the*  fev^ral  definitions  given  of  barratry 
in  the  books  cited  for  the  defendant,  though  they  might  pro- 
l^tly  comprehend  fome  fpccies  of  barratry,  yet  they  did  not 

L  4  ^import 
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1774.     import  to  be  1  general  definition  of  it,  mnd  to  comprehend  all 
cafes.    Pf/IUthvaitt  i  roi.  136.  is  more  general  in  his  defcrip- 


V^n^  tion  of  it,  and  more  applicable  to  the  prefent  cafe  i  and  the 
WsMLSft,  propriety  of  his  definition  has  not  been  denied. 

Though  it  may  be  true  that  the  zGt  of  the  mailer  is  not 
safared  againft  unlefs  barratry  is  mentioned  in  the  policy; 
yet  the  rererfe  is  equally  true :  namely^  where  barratry  is 
mentioned^  the  acl  of  the  mafter,  though  done  by  him 
only,  and  w^hout  the  concurrence  of  the  crew,  is  infured 
againft.  And  though  by  the  Ords.  of  Rotterdam^  an  owner 
cannot  tbfare  againft  the  barratry  of  a  mafter  of  his  own  chufing, 
yet  the  law  oi  Sngland  c\tzx\j  is  different:  and  notwithftanding 
I  the  mafter  is  appointed  by  the  owner,  there  is  not  a  policy 

which  amongft  other  perils  does,  not  guard  againft  the  barratry 
of  the  mafter. 

It  -is  true  that  all  the  ordinances  cited  are/^/m  Juru  :  and 
therefore  if  the  law  here  is  fettled  contrary  to  them,  they  cannot 
prevail ;  but  if  not, 'the  law  of  foreign  countries  in  mercantile 
tranfadions,  has  always  been  attended  to  in  courts  of  Juftice  10 
Snglandy  and  will  afford  a  reafonable  ground  to  decide  in  doubt*' 
fttl  cafes. 

As  to  Dartvin^B  not  being  the  owner,  it  has  already  been 
ftated  how  far  he  appears  to  have  been  fo  ;  and  in  {%€t  he 
did  appoint  the  mafter  for  this  voyage.  And  though  th^ 
captain's  principal  view  in  this  cafe  might  be  to  put  money 
in  his  own  pocket,  yet  that  does  not  at  all  leffen  the  o&nce 
which  he  has  been  guilty  of,  or  alter  the  fraud  which  he 
has  pra&ifed  againft  the  owners.  By  going  to  Guernfey  he 
has  defrauded  them,  and  unlefs  that  does  amount  to  batra* 
try,  he  has  deprived  them  of  all  benefit  of  their  mfurances. 
In  the  cafe  of  failing  out  of  port  without  paying  duties,  the 
'captain  did  not  mean  to  ftcal  the  goods  ;  he  intended  only  to 
have  put  that  money  in  his  own  pocket  \  and  if  he  had  not  been 
deteCled  would  ftill  have  carried  and  delivered  the  goods  in  thp 
dcftined  voyage. 

Here  the  a£l  done  was  for  the  captain  *s  private  benefit,  with« 
out  the  knowledge  of  the  infured  }  on  the  contrary  it  was  tp 
their  prejudice,  it  endangered  the  lofs  of  their  goods,  dcftroye4 
the  policy  unlefs  it  amounted  to  a  forfeiture  of  it ;  and  was  ui|<J 
}4Wful  \a  it(clf|  for  which  resifpn  it  apipunted  to  b^natry. 

tof4 
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Loid  Mamsfxbld,  after  ftadng  the  cafe  at  largCf  delivered  hu     1774. 
(^ioionasfbUDws: 


Thegfound  of  the  motioii  for  a  new  trial  in  this  cafe  iSf  that  ^^^ 
ander  the  drcumftances  of  the  cafe  as  they  were  given  to  eri*  W«ft«tcaJ 
dcnce  to  the  jory,  the  carrying  the  (hip  to  Gmemfey  was 
nefdy  a  devtatien  but  not  tarratry  :  and  much  more  ftrefs  was 
hud  at  the  ttial,  than  in  either  of  the  arguments,  apon  this  par* 
ticiifair  fa£l  (  namely,  that  the  deviation  being  with  the  knowledge 
^Wtlks  the  owner  (diough  not  owner  prohdc  snce)  of  the 
flii^  it  Gonld  never  be  barratry :  the  jury  therefore  were  prefled 
to  lay  idiecher  it  was  wid)  the  cpnfent  of  WUUs  or  not  \  and  * 
they  (aid  i^  was.  To  be  fure  nothing  is  fo  clear,  as  that  if 
die  owner  of  a  (hip  infures  and  brings  an  aAion  on  the  policy, 
he  can  nc^^  let  op  as  a  crime  a  thing  done  by  his  own-  df* 
r^ioo  or  confimt.  It  was,  therefore,  a  material  fad  to  proceed 
upon,  if  JFUks  had  had  any  dung  to  do  in  the  cafe  \  but  he 
had  not. 

It  appeared  to  me  diat  the  nature  of  barratry  had  not  been 
jadioally  confidered,  or  defined  in  England  with  accuracy.  la 
all  mercantile  tranfa^Bons  the  great  objeji  (hould  be  certainty : 
and  therefore,  it  is  of  more  confequence  that  a  rule  fliould  be 
certain,  than  whether  the  rule  iscftablifhed  one  way  or  the  other. 
Becaufc  fpeculators  in  trade  then  know  what  ground  to  go  upon. 
But  it  is  not  eafy  to  coUeA  with  certainty  from  a  geneiial  verdid, 
or  from  notes  taken  at  nijiprlus^  what  was  the  true  ground  of 
dedfion.  Therefore  in  this  as  in  all  doubtful  cafes,  I  wi(hed 
a  cafe  to  ht  made  for  the  opinion  of  the  court. 

It  appeared  on  the  former  argument  and  now,  that  there  are 
but  three  common  law  cafes  relative  to  barratry.  The  firfl  is 
KrAgb  TLtkA  Cambridge^  Strange  581.  where  the  neg1e£l  pf  the 
captain  in  not  doing  his  duty,  v;as  adjudged  barratry ;  for  it  was 
his  duty  to  pay  the  port  duties  before  the  ihip  went  out  of 
port ;  and  he  being  guilty  of  negled  in  not  difcharging  them, 
it  was  adjudged  to  amount  to  barratry. 

The  next  is  the  cafe  of  Stamma  vetfus  Brown';  2  Sir.  1 173^ 
where  the  opinion  ofthe  chief  juftice  in  his  direction  to  the  jury 
is  very  ftrong  to  the  prefent  Cafe  ;  th«*  (hip  being  chartered,  and 
having  taken  goods  on  board  for  a  voyage  direAed  to  MarfeilUSf 
had  pafled  by  MarfeilUs^  and  therefore  went  out  of  the  voyage. 
The  diief  juftice  in  his  dire^Uon  told  the  jury,  that  this  being 
againft  the  exprefii  agreement  to  go  firit  to  MarfnlUsj  feemed 
not  to  be  a  fimple  deviation  only,  but  a  formed  deGgn  to  de. 

ctiv^ 
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If  1^4.     edive  the  contrafion    The  jory  ftaftd  out  faare  ttmct  ated  «n 

-"  their  return  alked  the  chief  juftice,  whether,  if  the  mafterwat 

^ttjb'^  90  havtt  no  bentfic  to  hhnfeif  by  ptfliRg  by  M^r/eiUts^^nd  went 
Wtt4ftx.t«.  only  €•  the  other  places  for  the  benefit  of  the  owners,  it  woiiM  b« 
banratry  i  The  chief  juftice  anfwered  it  would  not.  WfaerettfoH 
the  jiiiy  found  a  vcrdidk  for  the  defendant.  Upon  a  motion  for 
a  new  trial  it  was  vcfufed,  b^caufe  it  appeared  to  the  coott  thoC 
aio^ice  hdkd  bden  gnren  to  the  agent  of  the  plaintifF,  that  the 
toyage  was  to  be  altered,  and  riiat  he  was  at  liberty  to  take  liio 
goods  oQt  of  the  (hip,  if  he  difapprovcd  of  fucfa  akeraoon  ^  and 
to  make  it  barratry,  there  muft  be  femcthing  of  a  criBunol 
tiatttrlB  aa  well  is  a  breach  of  contrafk.         '  ... 

The  laft  common  law  cafe  k,  Eitan  Tcrfub  Brdgden^  ^  Str* 

ladjf*    In  that  cafe  4ieither  the  terms  of  the  firft  or  kooiid 

jmiicy  are  dated,  and  yet  they  muft  have  been  fjpeciaL    The 

.  only  queftion  feeme  to  have  been,  whether  the  c&ptute  of  a 

Jkondf tize  juftified   the  /econd  return  of  the   (hip  to.  Bri/hL 

The  court  held  it.  did :  if  io^  there  could  be  no  barratry ;  be-^ 

cbufe  tho  captain  and  mariners  a£led  1^  the  beft  of  their  judg* 

'      4iienU  for  the  ienrfii  of  the  owners.    Whatever  excufed  the 

deviation,  proved  that  the  deviation  could  not  be  barratry.    Tha 

aircumftaaces  which  induced  the  court  to  be  of  that  opinioa 

are  dot  ftated. 

But  thcfe  cafes  do  not  afford  any  precife  definition  of  what 
barratry  is  \  therefore  I  wiOied  the  caufe  to  ftand  over  to  be 
argued  by  one  cpunfel  on  a  fide.  I  have  in  the  mean  time 
cfonfidered  of  it,  and  coafulted  with  men  converfant  in  ooer* 
cantile  affairs,  and  I  am  now  very  clear. 

The  firft  thiug  to  be  confidered  is,  what  is  meant  by  barratry 
of  the  mafter.  I  take  the  word  to  have  been  originally  intre*- 
duced  by  the  Italians^  who  were  the  firft  great  traders  of  the 
modern  world.  In  the  Italian  Di^Unary  the  word  *'  Barratrart** 
means  to  cheats  and  whatfoever  is  by  the  mafter  a  cheat,  a  fraud^ 
a  cozening,  or  a  trick,  is  barratry  in  him  :  nothing  can  be  fo 
general.  Here  the  underwriter  has  infured  againft  all  barratry 
of  the  mafter^  and  we  are  not  now  in  a  cafe  of  the  owner  or 
freighter  being  privy  to  it  )  if  we  were,  nothing  \i  fo  clear  as 
that  no  man  can  complain  of  •  an  a£b  doxle,  to  which  he  hiqi- 
felf  isa.party. 

In  tht  prefent  cafe  all  relative  to  JFilUs  may  be  laid  out  of  it. 
He  is  originally  the  Qwaer,  but  not  the  infured  here.  Darwin 
was  the  freighter  of  the  (hip,  and  the  goods  that  were  on  board 

were 
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#tt«  his:  If  dirf  (ratid  it  convmitttd  on  die  ovmct^  h  it  com^     1.774^ 
Attled  on  Darnvm.    The  ^ueftion  then  it,  What  it  cfac  ground 


of  complaint  againft  the  mafter  ?  He  had  t]gi*eed  to  go  on  a  *^^^ 
Toyage  from  LonJmto  Seviik^  Dar^h  tmftft  he  wW  fctout  ^""••^ 
inniedtatelf ;  itiftead  of  which  the  matter  goes  on  an  ini<|[ukout 
fclMme,  totally  diilin^l  from  the  purpofe  of  the  toyage  to 
Sernlk :  that  is  a  cheat,  and  a  fraud  on  Darwift,  who  thought 
ke  would  fet  oat  dife£Uy  \  and  whether  the  Ms  happened  in 
Ac  a6k  of  barratry,  that  is,  during  the  fraudnknt  toyageot 
cfier^  is  immaterial }  becaufe  the  voyage  is  equally  ah^ed,  even 
dumgh  there  is  no  other  iniquitiMss  Intent.  But  in  the  prefent 
cafci  there  is  a  great  deal  of  tvafbn  to  fay,  that  the  \dk  fuftained 
was  ill  confequence  of  the  alteration  of  the  voyage.  The  mo- 
ment the  (hip  wat  carried  from  its  right  cOuift,  it  was  bar>» 
ratrys  and  here  the  lofs  was  immediacy  upon  it.  Suppofe 
the  fiiip  had  been  loft  afterwards^  what  would  have  been  cfit 
cafe  of  the  infured,  if  not  fecnted  againft  the  bofratiry  of  tht 
mafter  ?  He,  would  have  !^  his  infuranc^,  by  the  fraud  of  the 
mater;  for  it  was  clearly  a  deviations  and  the  infured  Cannot 
come  on  the  underwriters  fer  a  iols,  in  confequefice  t>f  a  devin* 
tioB*  Tlierefore  I  am  clearly  of  opinion^  this  foHiggting  voyagft 
was  barratry  in  the  mafter.' 

AsToMy  Juftice.*-^!  wonder  that  there  (hould  remain  a  doubt  at 
this  time  of  day,  what  is  meant  by  barratry  in  the  mafter.    In  ' 

diftrent  ordinances  diflerent  terms  are  ufed,  but  they  aH  hnve 
the  fame  meaning.  In  one  of  the  ordinances  of  StockMm  it  it 
called  ^*  Knavery  of  the  mafters  ot  mariners,"  and  the  faQs  ftated 
in  the  prefcnt  trafc  clearly  fall  within  that  defcription.  Where 
it  is  a  deviation  with  the  confcm  of  the  owner  of  the  veffcl,  and 
the  mafter  is  not  a£ling  for  his  own  private  intereft,  in  fuch  cafe 
it  is  nothing  but  a  deviation  with  the  confent  of  the  owner,  and 
the  underwriter  it  excufed.  In  the  prefent  cafe  the  hulk  of  the 
(hip  belonged  to  ^/7/fx,buthe  had  nothing  to  do  with  it,  having 
(bartered  it  to  Darwin ;  the  jury,  therefore,  did  fight  to  confider 
Dorwin  as  owner  fto  hSc  vice.  Having  confidered  him  fn  that 
fight,  tht  condnS  of  the  mafter  was  clearly  barratry.  For  he  • 
witnQtflg  for  his  own  benefit|  and  without  the  con(ent|  or 
privity^  or  any  intended  good  to  his  owner.  Nobody  knows 
when  the  firft  commencement  of  the  injucy  happened  \  but  moft 
probably  on  the  return  of  the  fiiip  to  Dartmouth  from  Cuernfey^ 
Vhere  he  had  been  for  the  purpofe  of  fmuggllng.  Therefore,  I 
am  clearly  of  opinion' that  this  change  of  the  voyage  for  an  ini* 
gqitous  purpof<p  wa$  barratry  j  which  is  not  confined  to  (he  run- 
ning 
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'774*     ^^^  mwaj  with  the  (hip^  but  comprehends  every  fpecies  of 
finad,  knarry  or  criminal  condu£l  in  the  knafter  by  which  the 


^t:,)''*  owner,  or  fteightm  are  injured. 

Waxsi.m«  WflLSS  Juftice  concarred.  The  only  doubt  I  bad  in  this  cafe 
wasy  when  the  lofs  accrued  ^  and  I  think  it  may  reafonably  be 
faid  to  have  happened  in  confequence  of  the  fmuggling  voyage  : 
for  if  the  fliip  had  proceeded  on  her  firft  intended  courfe,  (he 
would  kave  efcaped  the  ftorm.  Though  this  was  a  deviaion, 
yet  it  is  a  juft  and  fair  rebutter  to  fay,  that  it  was  barratry  in  the 
mafter^  which  is  infured.againft  in  the  policy.  I  think  the 
juftice  of  the  cafe  is  on  the  fide  of  the  phinciflfsj  and  therefore 
that  there  ought  not  to  be  a  new  trial. 

AsHHUR^T  Juftice.  I  continue  of  the  fame  opinion  as  I  held 
at  the  trial :  and  I  think  the  plaintifis  have  a  right  to  recover  on 
cither  count  in  the  declaration.  Firjl,  For  the  lofs  at  fea.  For 
it  does  not  lie  in  the  mouth  of  the  infurer  to  obje&  on  the  ground 
pfita  being  a  deviation*  and  fo  prevent  the  plaintiffs  from  reco- 
vering on  that  count :  becaufe  the  a&  of  the  mafter  is  a  frau- 
'  ilulent  a&  ;  and  if  the  lofs  is  confequential  upon  fuch  fraudulent 
a£lt  it  b  barratry  again((  which  the  party  is  infured :  ^nd  there- 
fore the  infurers  ihall  not  obje£l  upon  a  UGt  which  is  itfelf  a 
forfeiture  of  the  policy. 

Si€9mUft  I  think,  for  the  reafons  already  alleged  by  my  Lord 
Chief  Juftice*  and  my  Brethren,  that  it  may  fairiy  be  faid,  the 
lofii  accrued  in  confequence  of  the  barratrjr  of  the  mafter. 
Therefore  I  concur  that  the  rule  (hould  be  difchan;ed. 

Mr.  Juftice  U^if/es  agreed  with  Mr.  Juftice  AJbhurJi  that  the 
plaintiffs  were  entitled  to  recover  on  either  count. 

Rule  for  a  new  trial  difcharged. 


jvwr.mh.  Ken^om  and  others  ver/us  Levi  SoLOMOif. 

OAtwho  A  Motion  had  been  made  to  dtfcharge  the  defendant  out  of 

^>w  *  euftody,  as  having  been  arrefted  in  coming  to  furrender 

Mim  from  himfelf  33  a  bankrupt.    The   motion  was  grounded  upon  die 

w!thMftent  ft*ttt^«  5  ^^*  ^'  ^*  3°*  fi^*  5-  which ena£ls  «'that  a  bankrupt 

to  fuTTen' 

dtrldmMf  wthtforipfteonJdMyi  bnt  hearing  his  time  wat  enlarged,  refolvednot  to  furrender 
till  the  eniargiddzy,  in  the  mean  time  he  was  arrefted  i  and  tlie  court  held  he  Oiould  not  ho 
difcharged.  For,  tiU  adoal  furrender,  the  ftatute  5  do.  «•  c.  30.  meant  to  proted  a  bankrupt 
on*  J  during  fueh  time  as  it  might  be  reafonaUe  and  convenient  for  him  to  come  in  and  fubmit  him. 
ftli  to  the  commifiion* 

1  «  ftiall 


SttOMtfVW 
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'*  ILall  be  free  from  airefts,  in  coming  tofitrrender^  and  from  a^al     1774. 
•'  furrender  for  the  forty-two  daysj  or  fuch  further  tin^e  as  fliall  "  ■ 

"  be  allowed  for  finifhinghis  examination."  «^ 

The  cafe  as  it  appeared  upon  the  defendant's  own  affidavit  was 
as  follows  i  that  he  came  from  Holland  to  England  within  the 
42  days,  with  intent  to  furrender  himfelf  upon  the  42d  day : 
but  finding  that  his  time  for  furrendering  himfelf  had  been  en* 
largcti  to  a  further  day^  he  then  laid  afid^  his  defign  of  furren* 
dering  himfelf  upon  the  42d  day^  and  did  not  mean  to  furrender 
himfelf  till  the  enlarged  day*  In  the  intermediate  ttme»  he  was 
arrefted  by  one  of  his  creditors.  The  queftion  w^Sy  Whether 
he  was  privileged  by  this  ftatute,  as  **  a  bankrupt  coming  to 
•*  furrender  himfelf  ?  ^ 

Upon  (hewing  caufe^this  day,  Mr*  Dunning  argued  that  he 
was :  Mr.  JVallace  and  Mr*  Lu^  that  )ie  was  not. 

Lord  Mansfield. — ^Nothing  can  be  plainer  than  this  cafe. 
The  %{i  allows  a  biinkrupt  42  days  to  furrender  in ;  but  the  fooner 
he  furrcnders  the  better  for  the  creditors.  Therefore,  to  induce 
bankrupts  to  furrrcnder,  a  privilege  is  held  out'to  them  byj?tff. 
5  Gee.  2.  c,  30.  namely,  **  that  in  coming  to  furrender^  thef 
<<  (hall  be  free  from  arrcft,  and  alfo  after  aAual  furrender  for  the 
**  fpacc  of  42  days,  or  fuch  further  time  as  (hall  be  allowed  for 
^  finiibing  their  laft  examination.*'  But  this  is  a  particular  prL 
vilege  to  enable  them  to  furrender }  and  till  a£tual  furrender 
confined  to  the  a  A  of  their  going  with  thai  view  (  not  a  gimral 
privilege  during  the  whole  time  which  the  a&  of  Pariiament 
allows  them  to  furrender  in*  Neverthelefs,  if  a  bankrupt  be 
abroad  as  this  man  was,  and  upon  his  return  with  an  intention 
to  furrender,  is  arrefted  on  his  landing,  or  within  a  day  or  two 
after  his  arrival,  before  he  can  conveniently  make  his  furrender, 
it  would  be  too  rigorous  a  conftrufiion  of  the  ftatute  to  Dry,  he 
fliall  not  have  a  reafonable  time  in  which  to  eiecute  fuch  inten* 
tionj  becaufe  in  fa£k  he  is  on  his  way  to  funender.  But  hew 
the  bankrupt,  inftead  of  furrendering  on  his  arrival,  fwears  he 
had  no  intention  of  doing  fo  till  the  laft  moment  of  the  time 
aUowed  him  for  (ini(hing  his  laft  examination*  There  is  no  pTe« 
teoce,  therefore,  for  faying  he  is  within  the  privilege  of  being  free 
from  arrefta  in  coming  to  furrender  \  which  muft  be  confined, 
like  the  cafe  of  witnefles  arrefted  in  attending  the  court,  to  a 
leafonable  time  eundi  et  ndeundii  and  beyond  that  the  privilege 
4ocs  not  extend. 

AsToir 
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I774«         AsT^y,  Jiifti<;«***^TbCT«  i$  xm  ground  or  pretence  for  tbo  de» 
■  feftdsuftt  bciiag  difcbargoA*    Intkc^d  of  funcndcring  bimfelf  in  a 

^y^  reafonable  time  after  big  arrival,  ho  wilfully  delayi  to  fonrcndcr 
bmCtlf :  rad  tbe  meaning  of  tbe  kgiflature  was  not  to  protedl 
^ukrupts,  i^ho  withhold  themfelve^  from  their  creditora  (hiring 
the  whole  length  of  time  allowed  for  their  funrender  ;  but  thole 
^y  who  arc  aOive  in  fubmitting  tbemfcivcs  to  tbe  fcvelraj 
ftatutes  concerning  bankrupta  as  foon  as  coavcnieotly  may  be. 
Thffrefoie  I  am  clearly  of  opinion  the  defendant  ig  not  entitled  to 
fait  dilcb«J?ee.  Mr*  Jufti<:e  fnih  aad  Mr.  Juftice  JJHur/i  con^* 
cvflted* 

Per.  Cur.  Rule  diCcbargcd. 


Mmdtyp  NuiicOMAR    VCrfitS   BuRDETT* 

Vf  R.  Willi/  moved  that  proceedings  might  be  (laid  till  fecu- 
feU thknt.  '1^7  (hould  be  given   to  the  defendant  for  his  cods,  in 

cafe  of  the  plaintiff's  failing  of  fucccfs;  as  the  plaintiff's  rc&- 
.dence  was  in  the  £afi  IndUs^  at  Calcutta  in  Bengal. 

Aston,  Juftice*— It  is  every  day  refufed.  I  have  many  notes  qf 
its  being  fo. 

Take  nothing  by  the  motion. 


ru^f  '  Dqk  W  dim.  Pate  virfus  Davy, 

JV«v.  i5tlu 

One  havin    I^  cj^nient  brought  for  the  recovery  of  certain  premi£»  in 

by  will  de-         the  mmnor  of  Hampjlead  in  the  county  of  Middlefext  the 

rwwL*©!  Wf  j^y  found  a  verdid  for  the  plaintiff,  fubjedk  to  the  opinion  of 

eftatc  of      the  court  upon  the  foliowi/ig  cafe, 

orquailcr    *     That,  JPif//wi»  Davy  \}y  his  will  dated  the  2d  of  April  1767, 

^mP^^fttr-  ^^y  artcfted  by  three witneffes,  after  feveral  legacies  bequeadied 

noardt  pur-   to  particular  perfonsy  made  the  following  refiduary  devife,  <<  And 

iiSrund^'  •*  «»  *^  ^''  '*'  ^t/f  ^^  ^^^^  of  «y  «*^»^«>  ^  ^^^  natttie;  kind 

and  furren.  «c  and  quality  foevet,  I  give,  devife  and  bequeath  the  famo  unto 

«(^to  fttch  ^*  my  faid  brother  WHKam  Paie^  his  heirs»  executors  and  adott* 
Z^'^Vb^  ^  nifkrators,  according  to  the  nature  of  the  re^£kivo  eftatesJ' 

«  his  laft  On  the  r6th  of  May  1768,  the  teftator  puvchafed  a  cufitmwrj 

<<  Clare,  if-  mcffuage  fitukte  in  Ham^ead^  to  which  he  waa  admitted  in  fee ; 

«<  mit,  and  ^^^  afterwards  furrendered  it  as  follows :  "  To  fueh  ufes.  intetttif 

"  appoint/* 

He  afterfotrdi  msktt  ft.  rarfrdf,  and  therebr  ret^t  and  ctmfirm  a!l  and  tvtry^  tiepfii,  dnute  and 
bcquefti in  his  fald  will^  except  what  he  had  altered  by  the  codicil:  and  deires the  codUU may  be 
annexed  to,  and  taken  as  part  of  his  will  to  all  intents  and  purpo(cs— This  amounu  to  a  ri^* 
heaiim  of  his  Wilt  fc  «i  CO  make  the  after  purihafed  copyhold  Undi  paTs  by  the  nfidaary  devife. 

<<  and 
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^  iml  porpofct  aa  he  the  bii  IViUiam  Pw^JboH  by  his  Uft  ^lU    1 774; 
H  iad  iclbment  in  wvikiog  thereof  dixeft,  limit,  axid  appoinj.^ 


On  the  8th  olMaj  1 769  the  teftator  purchared  and  was  admitted  J^^^ 
to  aaoiher  piece  ef  lasMis  ^a^i  funrendered  it  ia  tho  fame  manner.  D^tr* 
Ob  the  iSlh  <>(  Nctv.  1769,  be  made  a  eodicil  duly  attefted  by 
^hrcc  vitncfin  \  by  vbich  lecitmg,  tb^t  he  bad  by  hift  will  devifed 
all  his  fee-farm  rents  in  manner  there  mentioned,  he  devifed  th^ 
fiaie'to  Catbarint  Dtfvy^  widow  of  his  brother  John  Zhvyf  and 
kcraffigns,  daring  her  natural  li{e»  log^ther  with  hi^  hoofeA 
fiiinitare,  coach,   i^c.    ziyi  then  p(ocecd$  as  foUows;.  <<  Zdoi 

^  cnOmmed  in  my /aid  mllf  exc4J^  wba^  I  han»4  bir4hy  alt  end  s  and, 
^  Id»  de/ire  ikat  this  prefnU  t^ritvfg  may  h  ammefud  to  and  acc^ed 
^  and  taken  as  a  codicil  to  my  will  to  ALL  iNT^Kfs  4NO  vyi^ 
^  vofKa."  At  the  date  of  tho  will  tbe  teftator  bad  no  qopybcld 
bads ;  but  at  tkt  dale  of  the  codicil  be  h^  the  copyhold  landa 
befiwe  mexttioned.  The  queftion  ws^.  Whether  the  copyhold 
kudft  pai^A  ta  the  plain^if  by  tbtf  viU  J 

ifr*  X«f  for  the  plainrilF.*^Tb«  copyhold  lands  do  pafe* 
Fmfi^  K  thoy  had  been  pun^eiiod  antecedent  to  Ac  date  of  the 
wiM,  the  ftfiduaiy  devife,  though  fiknt  a»  to  copyhold  bnds^ 
would  hare  included  tben^.i  fo«  it  bae  been  decided^  tbst  copy-« 
boU  lands  paft  by  a  deyife  of  a)l  the  teftator's  real  eftatCp. 
Mmbf  T.  Virmm^  ^  fiUdk  751  The  only  queftion  tb^n  is>  Whe- 
ther the  e^ecuuop  of  the  codici],  fubfequent  to  the  puijchafe 
and  furrender  of  tho  copyhoM  e&ates»  amounts  to  fuch  a  vcpub-^ 
Ucatiou  of  the  wU^  as  to  pafs  them  ?  It  clearly  does ;  becaufe 
00  pieeift  forui  of  words  19  neceflary  i  but  any  which  denote 
tbc  coojtiAuance  of  the  teft.ator's  mind»  are  fufficient.  Here  the 
eodicU  kg^  an.eipr«f»  reference  to  the  will^  and  in  terms  ratifies 
and  cot^ficma  every  gilt  ia  \U 

la  IkfUm  v«  Heytin  *  argiKd  >Q  this  court  laft  term,  it  was  ^mu^  130. 

^ya4etdf  thai;  the  ciKmoftan^c^  of  a  teftatqr's  expunging  a  legacy,^ 

osupM  witbea  iatevmediate  porcbaie  aud  furrender  of  copyhold 

tuida  to  thetife^of  hiswill^  amounted  to  a  republication  fo  asr 

to  pa£i  iliick  aewly-  puechfifecl  copyhold  lands.     In  Potter  r. 

fmeti,  1  Jfau  438*  the  teAator  by  a  fecond  codkili  on  a  fepara^ 

piece  of  paper,  and  without  date,  revoked,  b  much  of  bia  wIU 

aefliofkl  lie  fmind  to  be  ismnfiAeat  witii  fuch  codicil^  and  co^. 

firmed  the  reft.    In  was  held  by  Sir  7.  Strange  Mafter  of  ^h^ 

KsiUi^  'Amt  thkhllec  oodieil  was  ^  icyubliqatiouji  fo  as  to  pafa 

JuMfei  «tl7  contraftcd  for  at  the  date  of  the  teftsuof  s  will  under    ^ 

the 
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*774*     ^^^  general  words  contained  in  the  will^  even  if  they  had  iioC 

-— paflTed  before ;  whieh,  howerer^  bii  Honour  inelined  to  dlink 

,^„      they  had* 

Davt.  Here  the  teftator  direfis  the  codieil  to  be  anneted  to  his  wilS  I 
clearly,  therefore,  it  is  a  republication ;  and  confeqnentl;  the 
after  purchafcd  copyhold  bnds  pafs  nikier  the  general  refidoary 
devife. 

Mr.  Mansfield  for  the  defendant.  The  copyhold  hnds  deftead 
to  the  heir  at  law.  At  -the  date  of  the  will  the  teftatpr  had  no 
copyhold  eftate :  clearly  therefore  he  had  no  intention  to  pais 
any  copyhold  eftate  to  the  devifee.  He  afterwards  pordiafes  the 
copyholds  in  queftion^  and  furrenders  them  '<  to  fuch  u(es  99 
^  he^o// declare  by  his  la(t  will;''  not  to  theufes  **  didared 
^  or  to  be  declared  by  his  laft  will/'  as  was  the  cafe  of  Htflm 
T.  Hejlin  i  and  the  ground  upon  which  that  cafo  was  decided  ; 
namely,  that  it  was  a  republication  by  reference  to  ufes  already 
declared  by  a  will  then  exifting.  He  then  makes  a  codicil» 
whereby  he  ratifies  and  confirms  every  gift  in  his  will»  except 
what  he  had  particularly  altchred  by  it.  This  is  a  ratification 
only  of  what  he  had  before  exprefsly  given  by  his  will,  and 
nothing  elfe.  But  the  will  contains  no  gift  or  devife  of  any 
copyhold  lands,  nor  dc^s  the  codicil  refer  to  any.  On  ^ihe  con* 
trary,  it  is  clear  that  the  only  objeA  the  teftator  had,  in  adding 
the  codicil,  was,  to  make  the  particular  alteration  there  men- 
tioned (  confequently  the  copyhold  lands  are  undifpofed  of,  and 
the  heir  at  law  is  entitled  to  them  by  defcent. 

Mr.  Lee  was  going  to  reply  ;  But  Lord  Mansfield  alked  him, 
if  he  had  feen  the  cafe  .of  Acberley  v.  Vernon^  as  reported  in 
Cemyn  383.  where  the  teftator  by  a  codicil,  reciting,  that  he 
had  made  his  fatd  will,  adds  '<  I  hereby  ratify  and  confirm  my 
'^  faid  will,  except  in  the  alterations  aftermentioned  ^  and 
Lord  Chancellor  Macclesfield  decreed,  that  the  will  was  confirm* 
ed  by  the  codicil ;  that  the  teftator  figning  and  publiihing  his* 
codicil  in  the  prefence  of  three  witnefles  was  a  republication  of 
his  will,  and  both  together  made  but  one  will ;  and  by  the  faid 
will  and  codicil  his  fee-farm  rents,  and  aiTart  rents  purchafed. 
after  the  will  did  well  pafs.  Lord  Mansfield  faid  this^cafe  was 
decifive  of  the  queftion. 

*  Afion  Juftice.    It  is  an  authority  exa^Iy  in  point.  Mr.  Joftice 
Wllles  and  Mr.  Juftice  J/hhurfi  concurred. 

Per  sur*    Let  the  Pofiea  be  delivered  to  the  plaintiC 

MOSTTN 
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MosTYti  verfus  Fabrigas. 


J"^' 


^N  Ihe  fetb  of  Jtme^  in  laft  teriiii  Mr.  Juftice  GcitUi  came  jviwfiji- 

perfontliy  into  £oah,  to  ^acknowledge  his  feal  affixed  to  a  TrdjoLfk 
iill  rf  exceptions  in  this  cafe  j  and  ctrors  hating  been  nffigned  ^/^^^* 
Uicfciipon^  they  were  now  argtied.  liH  in  £1^^ 

This  was  att  aaion  of  trefpafs,  brought  in  the  Cottrt  of  Cam-  ^^J  ^ 
iMi  Ptear  hj  Anthony  Fobripu  againil  John  Moftyh^  fot  an  aflautt  A^»»7m«i» 
and  fdfe  imprifdliment ;  in  which  the  plaintiff  dcclaredj-  that  g^erm^  of 
the  defendant  on  the^i^Jbf  Sepiember^  in  the.year  1 7^1,  with  ^^^'/^ 
foroe  and  arms,  CSV.  made  an  afRiult  upoti  the  faid  Anthony^  at  committed 
Mimrea^   (to  wit)  at  L^dm  aforcfaid,  in  the  parilh  of   St.  ^l^^ 
Mary  U  BaWf  in  tfae  ward  of  Cieapf  and  beatj  wounded^  and 
ili-titaltd  bim^  and  then  and  there  imprifoned  himi  atid  kept 
and  detained  him  in  pnfon  there  for  a  long  timci  (to  wit) 
fat  the  fpace  of  nn  months^  without  any  reafonable  or  probable 
baure,    cohtrary  to  the  laws  and  euiloms  of  this  tcalm^  and 
againft   the  will  of  the  faid   Anthony ^  and  compelled  him  v  to 
depart  from  Minorca  aforefaid^  where  he  Was  then  dwelling 
and  refident,  and  carried,  and  caufed  t5  be  carried^  the  faid 
Anthony  from   Mihorcd  afotefaid,  to   Carthageno,  in  the  do- 
Inintoos  of  the  King  of  Spain,  tcci  to  the  plaintiff's  damage  o^ 
1 0^000 /• 

The  defendaht  pleaded  ift.  Not  gbilty)  Uf^on  Which  iSiit 
Was  Joined*  2dly.  A  fpecial  juftificationj  that  the  defetidaai 
at  the  time,  &c.  and  long  bcfoTe^  was  ffiverhor  of  the  faid 
tfiand  of  Minorcai  and  during  all  that  time  was  inirefted  wttfa> 
and  did  exercife  all  the  powers,  privileges,  and  anthorities,  civil 

^P^ifrciL.  in  paTU  beyond  the  feds ;  and  the  faid  Anthonys 
before  the  faid  time  when,  Gc.  (to  wit)  on  the  (MJlr/f  of  8^ 
itmhr,  in  the  year  aforeiaid,  at  the  iiland  of  Minorcd  aforefaid^ 
Was  guilty  of  a  riot,  and  was  endeavouring  to  taife  a  muttny 
among  the  itihabltants  of^the  faid  ifland,  in  breach  of  the  peace; 
whereUpbii  the  iaid  J§hn  fo  beitig  govetnor  of  the  faid  ifliind  cf 
Minorm  as  afotefatd^  at  ilie  faid  time^  when,  i^e.  in  order  to 
^refisr?e  the  peace  aftd  government  of  tbe  faid  ifland,  was  obliged 
tdj  and  did  tfieii  and  thgrftrirder  ^  faid  Anthemy^U^  he  ^n^fhgj^ 
fiom  the  faid  iiland  of  Minortd^  and  in  order  to  banilh  the  faid 
Anthoity^  did  then  and  there  gently  lay  hands  upon  the  faid 
Anthony^  mad  did  Ora  and  there  iieiac  and  aireft  him^  and  did 
V01..L  M  keep 
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V    1 774.     keep  and  detain  the  faid  Anihonyy  before  he  could  be  baniOied 

*J^ — ^"*  from  the  faid  ifland,  for  a  (hort  fpace  of  timei  (to  wit)  for  the 

.    mtrjtts      fpace  of  fix  daysj  then  next  following ;  and  afterwards^  to  wii, 

FABixGAft.  Qiithe  7th  of  September^  in  the  year  aforefaid,  at  Minorca  aforc- 

faid|  did  carry^  and  caufe  to  be  carried,  the  faid  Antbofty,  oH 

board  a  certain  vdHel,  from  the  iljland  of  Minorca  aforefaid,  to 

Carthagena  aforefaidy  as.  it  ^as  la^^jttl.^  for  him  to  do,  for  the 

C*y4MfeSi[5iiV> which  are  the  fame  making  the  faid  aflault 

upon  the  faid  Anthony^  in  the  firft  count  of  the  faid  declaration 

mentioned,  and  beating,  and  ill-treating  him,  and  impriibning 

him,  and  keeping  and  detaining  him  in  prifon  for  the  faid  fpace 

of  time,  in  the  faid  (irft  count  of  the  faid  declaration  mentioned^ 

and  compelling  the'  faid  ^ntbony  to  depart  from  Minorca  sdotc^ 

faid,  and  carrying  and  caufing  to  be  carried  the  faid  Anthony  from 

Minorca  to  Carthn^enOi  in  the  domiuions  of  the  King  of  Spaittj 

whereof  the   faid  Anthony  has  above  complained  againft  him, 

^  and  this  he  is  ready  to  verify  9  wherefore  he  prays  judgment* 

isfc.  without  this,  that  the  faid  John  was  guilty  of  the  faid 

trefpafs,  aflault,  and  imprifonment,  at  the  parifii  of  St.  Mary  le 

.  £o%ift  in  the  ward  of  Cheapo  or  cifewhere,  out  of  the  faid  iflaod 

of  -Mr/ii)rra  aforefaid.     Replication  de  injuria  fud  propria  ai/q.^qJi 

'caujli.     At  the  trial  the  jury  gave  a  vcrdift  for  the  plaintiff,  upqn 

both  iffues,  with  3000  /.  damages,  and  90  /■  cofts. 

^he  fubftancc  of  the  cvidence,~as  ftated  by  the  bill  of  excep- 

'  tions,  was  as  follows :  On  behalf  of  the  plaintiff',  .that  the  djr- 

fendant,   at  the  ifland    of  Minorca  on  the    17th  of  September 

1771,  feized  the  plaintiff,  and,  without  any  trial,  imprifoned 

him  for  the  fpace  of  fix  days  againft  his  will,  and  bantfhed  him 

for  the  fpace  of  twelve  months  from  the  faid  iiland  of  Minorca 

t  to  Carthagena  in  Spain.     On  behalf  of  the  defendant  \  that  the 

.  •  plaintiff  was  a  native  of  Minorca^  and  at  the  time  of  feizing, 

>  imprifoning,  and  banifliing  him  as  afortfaid,  was  an  inhabitant 

'of  and  refiding^in  the  Arrava^j^i^,^  ^hl!!i£Z^  *" *'^^  ^^^^  ifland  j 

that  Minorca  was  ceded  to  the  Crown  of  Great  Britain,  by  the 

•  treaty  of  Utrecht,  in  the  year  17 13.     That  the  Minorquins  arc 

'  in  general  governed  by  the  ^panijb  laws^  but  »when  it  ferves 

their  putpofe  plead  the  Englijb  laws  |  that  there  are  certain 

'  magiftrates,  called   the    chkf  ju/lice   criminal^    and    the    chief 

^jujlice  civil,  in  the  &id  ifland :  that  the  faid  ifland  is  divided 

'  into  four  diftrids,  ezclufive  of  the  jirraval  of  St.  PhiUip^s\  which 

i  the  witocfs  always  junderftood  to  be  f6parate.AQd  (Uftinft  froia 

'.     '  ,  the 
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Ac  others,  and  urider  tijf  immei^i^t^  oryler  of  jhe  j^rov^rnor ;  fo     1774. 

Aat  no  roagiftrate  of  Mahon  could  go  there  toexcrcHcany --^ 

(ttnfiion,  without  leave  6rft  had  from  the  governor :  that  the  ^Jjut^ 
Arravaioi  St.  Philitp*s  is  furrounded  by  a  line  wall. on  one  (ide,  FAa«ieAi, 
and  on  the  other  by  the  fea,  and  is  called  the  Royalty^  where 
the  governor  has  greater  power  th^in  any  where  elfc  in  the  iflahd; 
and*  where  the  judges  cannot  interfere  but  by  the  governor's 
confent  \  that  nothing  can  be  executed  in  the  Arraval  hut  by  the 
gavtmors  Uavty  and  the  judges  have  applied  to  him  the  wit- 
Bcfs,  for  the  governor's  leave  to  execute  procefs  there.  That 
for  the  trial  of  mifyder  and  other  great  ofFences  committed  with^ 
in  the  faid  Arraval^  upon  application  to  the  governori  he  gene- 
rally appoints  the  ajfvpur  criminal  of  Mahon^  and  for  lefTer 
offVnces,  the  tm(ftajlapb\  and  thjt  the  faid  John  Mo/iyn^  al 
the  time  of  the  feizing,  imprifoning,  and  baniihing  the  faid 
Anthtmy^  was  the  governor  of  the  faid  ifland  of  Minorca^  by 
virtue  of  certain  letters  patent  of  his  prefent  Majcfty.  Bting  fa 
governor  of  the  faid  ifland,  he  caufed  the  f^id  Anthony  to  be 
leized,  imprifoned,  and  baniflied,  as  aforefaid,  without  any 
xeafonable  or  probable  caufe,  or  any  other  matter  alleged  in  hid 
plea,  or  any  act  tending  thereto. 

.  Thi$  cafe  was  argued  this  term,  by  Mr.  5w//^r,  for  the  plaintiff 
in  error,  and  Mr.  Peckbam^  for  the  defendant.  Afterwards,  ill 
Hilary  Term  I'JJSi  hy  Mr.  Serjeant  JFa/i^r,- for  the  plaintiff^ 
and  Mr.  Serjeant  Glynn ^  for  the  defendant. 

For  the  plaintiff  in  error.  There  are  two  queflions,  ift,  Whe- 
ther in  any  cafe  an  a£tion  can  be  maintained  in  this  country  for  ail 
imprifonment  committed  at  Minorca,  upon  a  native  of  thaf  place  ? 

2dly.  SuppofiDg  an  a£lion  will  lie  againft  any  other  pcrfon/ 
Whether  it  can  be  maintained  againd  the  governor,  aOitig  aS 
fach,  in  the  peculiar 'diftri£k  of  the  Arraval  of  St.  PhiUip'&i 
.  In  the  difcufBon  of  both  thefe  quedioris,  the  conftitution  of 
die' ifland  of  Minorca,  and  of  the  Arraval  of  St.  Phillip*^,  are 
materia.  Upon  the  record  it  appears,  that  by  the  tre^ity  of 
Utrecht,  the  inhabitants  had  their  own  property  and  laWs  pre* 
frrved  to  them.  The  record  further  dates,  that  the  Arraval  oi 
St.  Phillif^s,  where  the  ptefent  caufe  of  adlion  arofe  xsfubjeB  to 
the  immediate  controul  and  ordt*r  of  the  governor  onfy,  ;ind  that 
DO  judge  of  the  ifland  can  execute  any  function  there»  without 
the  particular  leave  of  the  governor  for  that  purpofe.  ift.  If 
that  be  iOf  and  the  Len  Loci  dtfim  froia  the  law  of  this  coun'    . 
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try ;  the  Lex  Zygf  n^nft  deddc,  and  not  tfac  law  of  t^ii^jiqiffl^. 
The  cafe  of  RoUnfin  imijSsianJ^  2  Bur*  1078.  doe$/iot  inter* 
^v"m"  fere  with  this  pofition }  for  the  do£trine  lai.d  down  in  that  cafe  is^ 
'  f  ih>AiOA9.  that  where  a  txanfadion  is  entered  into  between  Briti/^  CuhjcGtSp 
Irith  a  view  to  the  law  of  England,  the  law  ot  the  plaa  cad 
never  be  the  rule  which  is  to  goTcrn.  Bnt  where  an  z€t  is 
done,  as  2n  this  cafe^  which  by  the  law  of  England  would  be  « 
crimei  but  in  the  country  where  it  is  committedi  is  no  crime 
at  all|  the  Lex  Loei  cannot  be  the  rule.  .It  was  fo  held  by  Lord 
C.  }.  Pratt,  in  the  cafe  of  Pwis  rerfns  Jshnfin,  and  in  a  like 

*"  cafe  of  Ballijlff'  verfus  Johnfin,  fittings  after  Trinitj  term  1765^ 
2d.  In  criminal  cafes,  an  offence  committed  in  foreign  part^ 
cannot,  except  1)y  particular  ftatutes,  be  tried  in  this  country* 
I  ft.  Ve%ej,  246.  The  Eaft  India  Company  yer(tts  Cam^elL  If 
crimes  committed  abroad  cannot  be  tried  here,  much  lefs  ought 
civil  injuries,  bccaufe  the  latter  depend  upon  the  police  and 
conftxtution  of  the  country^  where  ihey  occur,  and  the  fame 
condudl  maj  be  aflionable  in  one  country,  which  is  jufti&able 
m  another.  Bnt  in  crimes,  as  murder>  perjury,  and  many 
Other  oifFences,  the  laws  of  moft  countries  take  for  their  bafit 
the  law  of  God,  and  the  law  of  nature ;  and  therefore,  though 
the  trial  be  in  a  different  country  from  that  in  which  the  offence 
was  committed,  there  is  a  greater  probability  of  diftributing 
equal  juftice  in  fuch  cafes  than  in  civil  a£lions.  In  Keilivey^ 
,  202.  it  was  held  that  the  Court  of  Chancery  camiot  entertain  a 

fait  for  dower  in  the  Ifle  of  Man,  though  it  is  part  of  the 
territorial  dominions  of  the  crown  of  England.  3d.  The  cafea 
where  the  courts  of  Wejiminjler  have  taken  cognizance  of  tranf- 
^aQions  ariCng  abroad,  fccmjo  he,  wholjjr  on  contraig^s^  when^ 
j]^f  law8^^5l£^rci^n"countTY_have  agreed  wi^  ffrg  tiW?  ^^ 
England,  and  between  Englijb  fubjefts ;  and  even  there  it  la 
done  by  a  legal  fidion ;  namely,  by  fuppofing  under  a  videlicet^ 
that  the  caufe  of  aclion  did  arife  within  this  coyntry,  and  that 
the  place '  abroad,  lay  ptber  in  London  or  in  Iflinpon.  -But 
where  it  appears  upon  the  face  of  the  record,  that  the  cau(b 
of  a^iion  did  arife  in  foreign  parts,  there  it  has  been  held  that 
tbe^ourtjhasjigj^^  Affault  apd  falfe 

imprifonment  of  the  plaintiff,  at  Fort  St.  George,  in  the  Eqfi 
Indies,  in  parts  beyond  the  feas ;  viz,  at  Lofukn,  in  the  parifli. 
of  St.  Mary  le  Bow,  in  the  ward  of  Cheap.    It  was  refoIved|  by. 

^  the  whole  courts  tli^t  the  df^claration  was  ill|  beoaufe  the  tref- 
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pafs  is  fappofcd  to  be  committed  at  Fort  St.  George,  in  parts     1774. 
beyond  the  Teas,  videljcet,  in  London  i  which  is  repugnant  and 


aUiird :  and  it  was  faid,  by  the  chief  juftice,  that  if  a  bond      ^^^ 
bore  date  at  Paris,  in  the  kingdom  of  France,  it  is  not  triable  Fasuca** 
here.    In  the  preient  cafe,  it  does  appear  upon  the  record^ 
that  the  oflence  complained  of  was  committed  in  parts  beyond 
the  feas,  and  the  defendant  has  conpluded  his  plea  with  a  tta« 
Terfe^  that  he  was  not  guilty  in  London,  in  the  pari(h  of  St^ 
Mary  le  Sow,  or  elfewhere,  out  of  the  iiland  of  Minorca.    Be- 
fidcs,  it  ftands  admitted  by  the  plaintiff;  bccaufe  if  he  had 
thought  fit  to  have  denied  it|  he  (hould  have  made  a  new  aflign* ' 
mentt  or  have  taken  iflbe  00  the  place.    Therefore  as  Juftice 
Dodderidge  fays,  in  Lately  4.  the  court  muR  take  notice^  that    - 
the  caufe  of  adion  arofe  out  of  their  jnrifdi&ion. 

Before  rhe  ftatute  of  Jeo/ailf,  even  in  cafes  the  mod  tranfitory, 
if  the  caufe  of  adion  was  laid  in  London,  and  there  was  a  local 
jaftification^  as  at  Oxford,  the  caufe  muft  have  been  tried  at  Oap« 
fird,  and  not  in  London.  But  the  ftatute  of  Jeofails  does  not 
extend  to  Minorca ;  therefore  this  cafe  ftands  entirely  upon  the 
.  common  law  $  by  which  the  trial  is  bad,  and  the  Terdii!l  void. 

The  inconvenience  of  entertaining  fuch  an  a£tion  in  tfais^  • 
country  are  many,  but  none  can  attend  the  rejecting  it.  For  it 
muft  be  determined  by  the  kiw  of  this  country,  or  by  the  law  of 
the  place  where  the  z6t  was  done«  If ^  oi^Jaw,  it  would  be 
the  higbeft  injuftice,  by  making  a  man  who  has^regulated  his 
cpndudt  by  one  law,  amenable  to  another  totallj^^ojjyoEtcL  JF 
by  the  U^  S^^^nS^O^'^^  is  no 

legal  mo^of  certifying  it,  no  procefs  to  compel  the  attendance 
of  witneffes,  nor  means  to  make  them  anfwer.  The  confequenco 
would  be  to  encourage  every  difaffe^ed  or  mutinous  foldier  to 
bring  adions  againft  his  officer,  and  to  pmt  him  upon  his  dc-« 
fence  without  the  power  of  proving  either  the  law  or  the  fads 
of  his  cafe.  ^ 

11.  Point.  If  an  a£iioo  would  li^  againft  any  other  perfon^ 
yet  it  cannot  be  maintained  againft  the  Governor  of  Minorca^ 
ading  as  fuch,  within  the  Arraval  of  St,  Pbillifl^ 

The  Governor  of  Minorca,  at  leaft  within  the  diftri£l  of  St^ 
Pmiip's,  i«  abfolttte ;  both  the  civil  and  criminal  jurifdiaioQ 
veft  in  hini  as  ihcfupreme  power,  and  a§  fuch  he  is  accountable 
X/a  none  but  God.  But  fuppoGng  he  were  not  abfolute,  in  this 
^fci  ^5;  a^  comj^l^Cd  of  was  done  by-  him  io  a  judicial  ca«« 
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pacity  as  criminal  juHge;   for  which  no  man   is  anfwerabk* 

-^l  SaiL  396.  Gf^envelt  vtxim  BurweU.  %  Mod.  21 8,  Show.  Pari. 

'rfus'^    cafes  24.  puUon  verfus  Howfll^  are  in  point  to  this  pofition; 

f^?*f?.V-  but  more  particularly  the  ]a(l  cafe;  where  in  trefpafs,  afiaulty 

and  falfe  imprifonmenty  the  defendant  juftified  as  Governor  of 

.parhadoeSf  under  an  order  of  the  council  of  (late  in    Eartadoesp 

.made  by  hinifelf  and  the  council,  againft  the   plaintiff  (who 

^  ,lMras  the  deputy  governor),  for-malradminiftration  in  his  office ; 
^nd  the  lioufe  of  Lords  determined,  that  the  adlion  would  not 
)ie  h^rc.  All  the  grounds  and  reafons  urged  in  that  cafe,  and 
^11  the .  inconvenience^  pointed  out  againft  that  adion,  hold 
flrongly  in  the  prefent.  This  is  an  a£lion  brought  againft  the 
defendant  for  what  he  did  as  judge;  all  the  records  and  evidence 
which  relate  to  the  tranfaflion  are  in  Minorca,  and  cannot  be 

*  brought  here  j  the  laws  there  are  different  from  what  they  are 
»  in  this  country ;  and  as  it  is  faid  in  the  concTvifion  of  that  ar-^ 
gument,  government  mufl  be  very  weak  indeed,  and  the  perfons 
intruRed  with  it  very  uneafy,  if  they  are  fubjc£l  to  be  charged 
yrith  adions  here,  for  what  they  do  in  that  charader  in  tbofe 
countries.  Therefore,  unlefs  that  cafe  can  be  materially  dif* 
tinguiihed  from  the  prefent,  it  will  be  an  authority,  and  the 
bigheft  authority  that  can  be  adduced,  to  (hew  that  this  afiioo 
cannot  be  maintained  ;  and  that  the  plaintiff  in  error  is  entitled 
fo  the  judgment  of  the  court. 

Mr.  Peckham,  for  the  d^fepclant  in  error-     ift.  The  obje£tio^ 

.  to  the  jurifdiflion  is  now  too  late;  for  wherever  a  party  has 
once  fubmjxted  to  the  jurifdi£lion  of  the  court,  he  is  for  ever 
after  precluded  from  making  any  obje£lion  to  it.  Tear  book  22. 
if.  6.foL  7.  Co.  Litt.  127-  b.  T.  Raym.  34.  |  Mod.  81.2  Mo^^ 
273s  2  Lord  Raym.  884.   2  ^ern.  ^S^* 

Secondly f  An  afiioo  of  trefpafs  can  be  brought  \n  England 
for  an  injury  done  abroad.  It  is  a  tranfitory  a£lion,  and  may  be 
brought  any  where.  Co.  Liit.  282.  12  Co.  114.  Co.  Lift. 
261.  b.  where  Lord  Coke  fays,  that^an  obligatiqn  made  beyond 
feaS|  a:  Bourdeaux  in  France,  may  be  fued  here  in  England,  in 
what  place  the  plaintiff  will.  Captain  Parker  brought  an  adlion 
of  trefpafs  and  falfc  imprifonment  agAJnli  Lord  Clive  for  injuries 
received  in  India,  and  it  was  never  doubted  but  that  ihe  ac^ioa 
did  lie.  And  at  this  time  there  is  an  a£lion  depending  between 
Gregory  CojimauU  an  Armenian  merchant,  and  Governor  Verelft^ 
\n  which  the  caufe  of  a£lion  irofe  in  Bengal.  A  bill  was  filed 
,bj  the  Governor  in  the  Exchequer  for  an  injunction,  which  was 

granted : 


MICHAELMAS  TERM  15  George  III.  A  R.  167 

fonted ;  baton  appeal  to  the  Houfe  t>{  Lords,  the  tnjun£Hoa     1774. 
was  difiblved  i  therefore  the  fupreme  cburt  of  judicature,  b^ 


^iflblTing  the  injunflion,  acknowledged  that  an  adlion  of  trcf-    ^HJZ^ 
pafs  could  be  maintained  in  England^  though  the  caufeof  adion  FAfeiicAtr 
arofe  in  India. 

.  Thirdly^  There  is  no  dirability  in  the  plaintiff  which  incapa- 
citates him  from  bringing  this  a^ion.*  Every  perfon  bom  within 
the  ligeance  of  the  King,  though  without  the  realm,  is  a  natural 
born  fubje£l,  and  as  fuch,  is  entitled  to  fue  in  the  King's  courts* 
Cfi.  Lit.  129,  The  plaintiff)  though  born  in  a  conquered 
country,  is  a  fubjeA,  and  within  the  ligeance  of  the  King« 
zBurr.  858. 

•  In  I  SaiL  404.  upon  a  bill  to  foreclofe  a  mortgage  in  the 
ifland  of  Sarke^  the  defendants  pleaded  to  the  jurifdicliony  vizh 
that  the  ifland  was  governed  by  the  laws  of  Normandy^  and  that 
the  party  ought  to  fue  in  the  courts  of  the  ifland,  and  appeal^ 
Put  Lord  Keeper  Wright  overruled  the  plea  \  *<  otherwife  there 
<*  might  be  a  failure  of  jufttce  if  the- chancery  could  not  hold 
<^  plea'in  fuchcafe,  the  party  being  here."  In  this  cafe  both  the 
parties  are  upon  the  fpot.  In  the  cafe  of  RamkiJ/enfeat  v.  Barker^ 
upon  a  bill  filed  againft  the  reprefentatives  of  the  Governor  of 
Patna^  for  money  due  to  him  as  his  Banyan  \  the  defendant  • 
pltaded»  that  the  plaintiff  was  an  alien  born,  and  an  alien  infidel| 
and,  therefore,  could  have  no  fuit  here.  But  Lord  Hardtoicki 
faid,  **  as  the  plaintiff's  was  a  mere  pei/onal  demand,  it  was 
<<  extremely  clear  that  he  might  bring  a  bill  in. this  courts'? 
and  he  overruled  the  defendant's  pka  without  hearing  one  counfel 
pn  the  other  fide« 

'  The  cafe  of  the  Countefs  of  Derhy^  Keilwey^  202,  does  not  ztkSL 
the  prefent  queilion  ^  for  that  was  a  claim  of  dower,  which  is>a 
/vfl/a&ion,  and  cannot,  as  a  tranfitory  adion,  be  tried  anywhere^ 
The  other  cafes  from  Latch  and  Lutivychf^  were  either  local 
adions,  or  queftions  upon  demurrer  ;  therefore  not  applicable 
to  the  cafe  before  the  court ;  for  a  party  may  avail  himfelf  of 
many  things  upon  a  demurrer,  which  he  cannot  by  a  writ  of 
error.  The  true  difiihUion  is  between  tranfitory  and  local  adions  % 
Reformer  of  which  may  be  tried  any  where 4  the  latter  cannot 
iand  this  is  a  tranfuory  adlion.  But  there  is  one  cafe  which  more 
particularly  points  out  the  diftindion,  which  is  the  cafe  of 
Jiir.  Siiftner,  referred  to  the  twelve  judges  from  the  council 
j)oard«  In  the  yesir  1657,  when  trade  was  open  to  the  Eafilndkt^ 
fbe  jtoffeffcfi  Umftlf  of  a  houfe  and  warehoufci. which  b^  filkd 
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1774-     ^^^  K^^**'  **  Jamhy,  and  he  purchafcd  of  the  King  at  G^ai 
Jamhy  the  iflands  of  Baretha,    The  agents  of  the  Eafi  InJia 


^V^fl,^  Com^znj  gfaultid  bis  perfifty  fcifcd  hU  warehouffi  carried  away. 
FA*ii6iif.  his  gooJsf  and  took  and  f^effid  thcmfclvca  of  the  J/lasnls  of  ' 
Baretha.  Upon  this  cafe  it  wde  propounded  to  the  judges,  by 
an  order  from  the  King  in  covnctlj  dated  the  12th  Aprii^  16659 
<«  Whether  Mw Skinner  could  have  a  full*  relief  in  any  ordina^rf 
<•  court  of  law?"  Their  opinion  was,  «  That  hi£  Majefty's  ordi- 
<*  nary  courts  of  jullice  at  W^minfier  can  give  relief  for  taking 
^  away  and  fpoiling  his  (hip,  goods  and  papers,  and  aflaulting 
<<  and  wounding  his  perfon,  notwithftanding  the  fame  was  done 
<<  beyond  the  feas.  But  that  as  to  the  detaining  and  p^jffeffingci 
<(  the  boufe  and  ijlands  in  the  cafe  mentioned,^he  is  not  relievablo 
<<  in  any  ordinary  court  of  juftlce."  It  is  manifeft  from  this 
cafe  that  the  twelve  judges  held^  that  an  a£kion  might  be  main^ 
fained  here  for^fpoiliAg  his  goods,  and  feizing  bis  perfon,  be<« 
caufe  an  aQion  of  trefpafs  is  a  tranfitory  a£lion ;  but  .an  aAion 
,  could  not  be  maintained  for  poflcffing  the  houfe  and  landj  be* 
caufe  it  is  a  kcal  a£lion. 

4th.  point.  It  is  contended  that  General  Mefiyn  governs  as 
sU  abfolutc  fovereigns  do,  and  t}^t  Jlet  pro  ratione  voluntas  is  the 
only  rule  of  his  condufb.  From'  whom  does  the  Governor  de» 
rive  this  defpotifm  ?  Not  from  the  King,  for  the  King  has  no  fuch 
|K>wer,  and,  therefore,  cannot  delegate  it  to  another.  Many  cafes 
bave  been  cited  and  much  argument  has  been  adduced,  to  prove 
that  a  man  is  not  refponfible  in  an  a£tion  for  what  he  has  done  as 
at  judge ;  and  the  cafe  of  Button  v.  Howell  hz%  been  much  dwelt 
upon ;  but  that  cafe  has  not  the  lead  refemblance  to  the  prefenr. 
The  ground  of  that  deciCon  was,  that  Sir  Join  Button  was 
adiing  with  his  council  in  a  }udicial  capacity,  in  a  matter  of 
public  accufation,  and  agreeable  to  the  laws  of  Barbadoes^  and 
only  let  the  law  take  its  courfe  againft  a  criminal.  But  Governor 
J^ofiyn  neither  fat  as  a  military  or  as  civil  judge;  be  beard  nO 
accufation,  he  entered  into  no  proof;  he  did  not  even  fee  the 
pviibnev  ;  but  in  dire£l  oppofition  to  all  laws,  and  in  violation 
of  the  firil  principles  of  juftice,  followed  no  rule  but  I)is  owa 
arbitrary  will,  and  went  out  of  his  way  to.perfecote  the  innocents 
K  that  be  fo,  he  is  refponfible  for  the  injury  he  has  done :  and 
fe  wasr  the  opinion  of  the  court  of  C.  B^  as  delivered  by  Lord 
Chief  Jttitice  Be  Grey  on  the  motion  for  a  new  trial. .  If  the 
Governor  had  fecurcd  him,  faid  his  Lordfliip,;  nay,  if  he  had 
basely  comautted'him,  that  be^mighlbav^  bce»  amenable  ta 

jufticei 
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judice ;  and  if  lie  bad  immediately  ordered  a  ptofixution  upon     1774. 
any  part  of  his  condu&i  it  would  have  been  another  qiieftion  | 


bnt  the*  governor  knew  he  could  no  more  imprifon  him  for  a  ^A^T" 
twelvemonth  (and  the  bantfiiment  for  -a  ypar  is  a  continuation  >f  »«*«^«» 
of  the  original  imprifooment)  than  that  he  could  inflift  the  torture. 
Lord  Bellament^cdSt^  2  Salk.  625.  Paf.  12  W.^.  is  a  cafe  in 
pomt  to  fhew  that  a  governor  abroad  is  refponfible  ^ere :  an4 
Hit  Jldt.  I  a  W.2'  V^^^^  ^^  ^^^^  1^^^  ^^'  making  governors 
abroad  amenable  here  in  criminal  cafes,  affords  a  ftrong  inference  . 
that  they  were  already  anfwcrable  for  cMl  injuries,  or  the  legiC* 
lature  would  at  the  fame  time  have  provided  againft  that  mii^ 
chief*  But  there  is  a  late  decifion  not  diftinguiOiSkbte  from  the 
cafe  in  queftionf  Comyn  v*  SaUne^  governor  of  Gi^rattar^ 
MicL  1 1  Geo.  2.  The  declaration  ftated,  that  the  plaintiff"  was 
a  mafter  carpenter  of  the  office  of  ordnance  at  Gibraltar^  that 
governor  Sabine  tried  him  by  a  court  martial  to  which  he  was 
not  fubje£l|  that  he  underwent  a  fentence  of  500  hflies  i  and 
that  he  was  compelled  to  depart  from  Gibraltar^  whiqh  he  laid 
to  his  damage  of  lOjOOo/.  The  defendant  pleaded  not  guilty, 
and  juftified  under  the  fentence  of  the  court  martial.  There 
was  a  verdt£l  for  the  plaintiff,  with  700/.  damages*  A  writ  of 
error  was  brought,  but  the  judgment  affirmed* 

With  refpe£i  to  the  Arraval  of  St.  Philip*^  being  a  pecuKar 
diftriA  under  the  immediate  authority  of  the  governor  alone, 
ffaa  npinifm  rf  I  arrt,.ChidIttgifA  dthrGH  jm^qa. tk^ J"otio»  for 
a  new  trial  is  a  complete  anfwer :  **  One  of  the  witi^ScsTnlhe 
*f  caufc  (laid  his^rdfliip)  reprefented  to  the  jury,  that  infome 
^  particular  cafes,  efpecially  in  criminal  matters,  the  governor 
*<  refident  upon  the  ifland  does  exercife  a  legiflative  power.  It 
'<  was  grofs  ignorance  in  that  perfon  to  imagine  fuch  a  thing ;  I 
f <  maj  fay  it  was  impoffible,  that  a  man  who  lived  upon  the 
<<  ifland  in  the  ftation  he  had  done,  Ihould  not  know  better^ 
^.  than  to  think  that  the  governor  had  a  civil  and  criminal  power 
*'  in  him.  The  governor  is  the  king's  fervant ;  his  commiflion 
V  is  from  him,  and  he  is  to  execute  the  power  he  is  invefted  with 
^f  under  that  commiffion;  which  is,  to  execute  the  laws  of 
^^  Minorca^  under  fuch  regulations  as  the  King  (hall  make  in 
<^  counci)*.  It  was  a  vain  imagination  in  the  witneffes  to  fay, 
^  that  there  were  five  terminosin  the  ifland  oi  Minyrca ;  I  have 
*<  at  various  times,  feen  a .  multitude  of  authentic  documents 
^<  and  papers  relative  to  that  ifland,  and  I  do  not  believe  that  id 
jM  aoy  one  of  them^  the  idea  of  the  Arraval  of  St.  PbtlUfs  being 

•«a  diftina 
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1774;     *<  a  dillinA  jttrifdidion»  ^as  ever  ftartcd.   Maion  is  one  of  tho 
^  four  termiaD8>  and  St.  Pbi/if^  and  all  the  difl:ri£l  about  it. 


VJfi^^  *'  istromprehended  within  that  tcrmino;  but  to  fuppofe  that  thercf 
fAuioAt«  «  i$  a  diftinA  jurifdt£feiQn|  fcparate  from  the  goverament  of  the 
f<  iflandy  is  ridiculous  and  abfurd.'*  Therefore,  as  the  defendant 
by  pleading  in  chtefj  and  fubmitting  his  caufe  to  the  decifion  of  ai| 
Engli/b  jury,  is  too  late  in  his  obje^iion  to  the  juriidiclion  of  the 
court ;  as  no«  difability  incapacitates  the  plaintiff  from  feeking 
redrefs  here ,  and  as  the  a£lion  which  is  a  tranfitory  one  is  clearly 
maintainable  in  this  country,  though  the  caufe  of  afiion  arbfe 
abroad,  the  judgment  ought  to  be  affirmed.  Should  it  be  reverfed^ 
I  fear  the  public,  with  too  much  truth,  will  apply  the  lines  of  the 
Roman  Satyrift  on  the  drunken  Marius  to  the  prcfent  occafion  ; 
^d  they  will  fay  pf  governor  Msjiyn^  as  was  formerly  faid  of  hinTt 

Hie  eft  damnatus  inanijudicio  ; 
and  to  'the  Minorquins^  if  Mr.  Fabrigai  (hould  be  deprived  of 
that  fati$fa£tion  in  damages  which  the  jury  gave  him. 
At  tu  viffrix  provincia  ploras. 

Lord  MANSFi£LD.-«-Let  it  ftand  for  another  argument.  It  has 
been  extremely  well  argued  on  both  fides. 

On  Friday  27th  January^  ^11  St  it  was  very  ably  argued  by 
Mr.  Serjeant  G/ynn,  for  the  plaintiff,  and  by  Mr«  Serjeant 
Walker  for  the  defendant. 

Lord  Mansfield. — This  is  an  a£lion  brought  by  the  plaintiff 
agaiaft  the  defendant,  for  an  affault  and  falfe  imprifonment ;  and 
part  of  the  complaint  made,  being  for  banilhing  him  from  the 
Ifland  of  Minorca  to  Carthagena  in  Spain^  it  was  neceffary  for 
the  plaintiff,  in  his  declaration,  to  take  notice  of  the  real  place 
where  the  caufe  of  aftion  arofe :  therefore,  he  has  ftated  it  to  be 
in  Minorca ;  with  a  videlicet ^  at  London^  in  the  parifli  of  St. 
Mary  le  bow,  in  the  ward  of  Cheap.  Had  it  not  been  for  that 
particular  requifite,  he  might  have  ftated  it  to  have  been  in  the 
County  of  Middle/ex,  To  this  declaration  the  dcfcndsint  put  in 
two  pleas.  Firjl,  <«  not  guilty  ;*'  fecendly,  thzt  he  was  governor 
of  Minorca  by  letters  patent  from  the  crown ;  that  the  plaintiff 
was  raifing  a  fcdition  and  mutiny  ;  and  that  in  confequence  of 
fuch  fcdition  and  mutiny,  he  did  imprifon  him,  and  fend  him 
out  of  the  ifland  j  which  as  governor,  being  invefted  with  all 
the  privileges,  rights,  ifc.  of  governor,  he  alleges  he  had  a 
right  to  do.  To  this  plea  ihc  plaintiff  does  not  demur,  nor  doea 
he  dciiy  that  it  would  be  a  juftification  in  cafe  it  were  true :  but 
|ie  denies  the  truth  of  the  fa^,  and^uts  in  iffue  whether  .jtht 
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fa3  of  the  pica  is  trae*    The  plfea  avcw  that  the  aflault  for     1774. 
which  the  a6>ion  was  brought  arofe  in  the  ifland  of  Minorca^  otst 


of  the  realm  of  England,  and  no  where  el(e.     To  this  the  plain-       ^,^y^, 
ti£F  has  made  no  new  aflignmenty  and  therefore  by  his  replica-  Fabeicai. 
tion  he  admits  the  locality  of  the  caufe  of  a£lion. 

Thus  it  ftood  on  the  pleadings.  At  the  trial  the  plaintiff  went 
into  the  evidence  of  his  cafe,  and  the  defendant  into  evidence  of 
his;  but  on  l^fehalf  of  jhe  dcfcnd^qt^  evidence  ^iffcte^t  from 
the^faas  allej^cd  in  thisj>lea  of  iuftifi|j;}itj|Hii  wa^  g^yH^  to  (hew 
that  the  Jfrrflt/J/  ol'Sh  Pbillipii where  the  injury  complained  of 
was  done,  was  not  within  either  of  the  four  precin£ls,  but  is  a 
diftriA  of  itfelf  more  immediately  under  the  power  of  the 
governor ;  and  that  no  judge  of  the  ifland  can  exercife  jurifdiAion 
there,  without  a  fpccial  appointment  from  him.  Upon  the  fa£U 
of  the  cafe  the  judge  left  it  to  the  jury»  who  found  a  verdiQ 
for  the  plaintiff,  with  3,000/.  damages.  The  defendant  has 
tendered  a  bill  oi  exceptions^  upon  which  bill  of  exceptions  the 
caufe  comes  before  us  :  and  the  great  difficulty  I  have  had  upoo 
both  the  arguments,  has  been  to  be  able  clearly  to  comprehend 
what  the  queftion  is^  which  is  meant  ferioufly  to  be  brought 
before  the  court. 

If  I  underftand  the  counfel  for  governor  Mojlyn  right,  what 
they  Uj  is  this:  The  plea  of  not  guilty  is  totally  immaterial  ; 
and  fo  is  the  plea  of  julliBcation :  becaufe  upon  the  plaintiff's  own 
file  wing  it  appears,  ill,  that  the  caufe  of  a£lion  arofe  in  Minorca^ 
fut  of  ^he  realm  ;  2dly,  that  the  defendant  was  governor  of 
Minorca,  and  by  virtue  of  fuch  his  authority  imprlfoned  the 
plaintiff.  From  thence  it  is  argued,  that  the  judge  who  tried  the 
caufe  ought  to  have  refufcd  any  evidence  whatfoever,  and  to  have 
directed  the  jury  to  find  for  the  defendant:  and  three rea- 
font  have  beer)  alligned.  One,  infilled  upon  in  the  former 
argument,  was,  that  the  plaintiff,  being  a  Minorquin^  is  ir>- 
capacicated  from  bringing  an  a£lion  in  the  King's  courts  ia 
England.  To  difpofe  of  that  obje£lion  at  once,  I  (hall  only  fay, 
it  is  wifely  aban  Joned  to  day  ;  for  it  is  impoilible  there  ever  could 
exift  a  duubt,  but  that  a  fubje£l  born  in  Minorca  has  as  good  a 
right  to  appeal  to  the  King's  courts  of  ju (lice,  as  one  who  is 
l^rn  within  the  found  of  Cowbell:  and  the  objeflion  made  in  this 
cafe,  of  its  not  being  (latedon  the  record  that  theplaintiff  was  born 
fince  the  treaty  oT  Utrecht^  makes  no  difference.  The  two  other  | 
grounds  are,  i  ft. Thai  the  defendant  being  governor  of  Minorca,  is  ( 
^anfwerable  for  no  injury  whatfoever  done  by  him  in  th.it  capacity.  / 
'adiyi  That  the  injury  being  done  at  Minorca^  out  of  the  realm,  is  1 

not 
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1 774.    aot.CQgnuaMfeby  .thcJKtng's  courts  in  Jg/y/g;x/L~ As  to  the  firftg 
nothing  is  fo  clear  as  that  to  an  adion  of  this  kind  the  defendant 


vjfls^  ifhe  hasliny  juftification  muft  plead  it ;  and  there  is  nothing 
tABMioA9.  moFccIear^  than  that  rf  the  court  has  not  z  general  jurif£8ion  oi 
the  fubje^l'matter,  he  muft  plead  to  the  jurifiiB'ton^  and  cannot 
tale  advantage  of  it  upon  the  general  ijfue.  Therefore  by  the  law 
of  England^  if  aaa£lion  be  brought  againft  a  judge  of  record  tot 
an  zfk  done  by  him  in  his  judicial  capacity,  he  may  plead  thsTt 
he  did  it  as  judge  of  record,  and  that  will  be  a  complete  juftifi* 
cation.  So  in  this  cafe,  if  the  injury  complained  of  had  been 
done  by  the  defendant  as  a  judge}  though  it  arofe  in  a  foreign 
country  where  the  technical  diftiudion  of  a  court  of  record  does 
not  exift,  yet  fitting  as  a  judge  in  a  court  of  juftice,  fubje£t  to  a 
fuperior  review,  he  would  be  within  the  reafon  of  the  rule  which 
^  the  law  of  England  fays  fhall  be  a  juftification  ;  but  then  it  mnft 
be  pleaded,  jfcre  no.  fuch_matter  is  pleaded^  nor  is  k  even  in 
evidence  thy  he  fatjs  judjge  of  a  cpurtjtf.  ju(Ufigx  Therefore  I  lay 
out  of  the  cafe  every  thing  relative  to  the  Arraval  of  St.  Phillip^s^ 

The  firft  point  then  upon  this  ground  is,  the  facredneft  of  the 
defendant's  perfon  as  governor*  If  it  were  true  that  the  law  . 
makes  liim  that  facred  character,  he  mud  plead  it  and  fet  forth 
his  commiflion  as  fpecial  matter  of  juftification}  becaufe />rfm4 
facie  the  court  has  jurifdiAibn.  But  I  will  not  reft  the  anfwer 
upon  that  only.  It  has  been  infifted  by  way  of  diftin£iion,  that 
fuppofing  an  a£lion  will  lie  for  an  injury  of  this  kind  committed 
by  one  individual  againft  another,  in  a  country  beyond jhe  feas^ 
but  within  the  dominion  of  the  crown  of  Ef^gland,  yet  it  ftiaH 
not  emphatically  lie  againft  the  governor,  ^n  anfwer  to  which 
I  fay,  that  for  many  reafons,  if  it  did  not  lie  againft  any  othe^ 
man,  it  (hall  mofi  emphatically  lie  againft  the  gqvermr^ 

In  every  plea  ^Q  the  juriWiaion^  you  ^g^"ft  fta^^  ^"Htihgr  JM?t, 
diftion  5  therefore,  if  an  a£lion  is  brought  here  for  a  flatter  arifing 
in  Wales,  to  bar  the  remedy  fought  in  tliis  court,  you  muft 
ftew  the  jurifdiftion  of  the  court  of  ITales  5  and  in  every  cafe  to 
repel  the  jurifdi£Hon  of  the  King's  court,  you  muft  ihew  a  more 
proper  and  more  fufficicnt  jurifdidiion :  for  if  there  is  no  other 
mode  of  trial,  that  alone  will  give  the  King's  courts  a  jurifdi£tion. 
Now  in  this  cafe  no  other  jurifdi£lion  is  fiiewn,  even  fo  much  aa 
in  argument.  And  if  the  King's  courts  of  juftice  cannot  hold 
.  plea  in  fuch  cafe,  no  other  court  can  do  it.  For  it  is  truly  faid, 
that  a  governor  is  in  the  nature  of  a  viceroy  ^  and  therefore  locally^^ 
during  bis  gcve^rtif^^i^f^  fiff  ffvil  or^^aim^iij  aftiQlil  will  lie  again^ 

8  ]^: 
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)iim  :  the  reafon  i9  becaufc  upon  procefs  he  would  be  Tubjedi  to     1774. 
imprifonment.    ^ut  here^  the  injury  is  faid  to  have  happened  in 


the  Arraval  of  5/.  PbHIip%  where  without  his  leave  no  jurif-    **^^}J^" 
didion  can  ezift.    If  that  be  fo,  there  can  be  no  remedy  what-  Fab&xva*. 
foever,  if  it  is  not  in  the  King's  courts  :  becaufe  when  he  is  out"^ 
of  the  government^  and  is  returned  with  his  property  into  this 
country^  there  are  not  even  his  effe£ls  left  in  the  ifland  to  be 
attached. 

Another  very  ftrong  reafon,  which  was  alluded  to  by  Mr. 
Serjeant  Glyntif  would  alone  be  decifive ;  and  it  is  this :  that 
though  the  charge  brought  againft  him  is  for  a  civil  injury^ 
yet  It  is  likewife  of  a  criminal  nature ;  becaufe  it  is  in  abu/f  of 
the  authority  delegated  to  him  by  the  Kin£s  Letters  PaienH 
under  the  great  feal.  Now  if  every  thing  committed  within  a 
dominion  is  triable  by  the  courts  witliin  that  dominioni  yet 
the  eflPe^  or  extent  of  the  JiT/V/^V  Z^/^r/ Pa/^/?/',  which  gave 
the  authority,  can  only  be  tried  in  the  King's  courts ;  for  no 
queftion  concerning  the  Seignory,  can  be  tried  within  the 
Seignory  itfelf.  Therefore  where  the  queftion  refpcding  the 
Seignory  arifes  in  the  proprietary  governments,  or  between  twey 
provinces  of  America^  or  in  the  Ifle  of  Man^  it  is  cognizable  by 
the  King's  courts  in  England  only.  In  the  cafe  of  the  ifle  of 
Man  •  it  was  fo  decided  in  the  time  of  Queen  Elizabeth^  by  ***5^-*'4v 
the  chief  juftice  and  many  of  the  judges.  So  that  emphaticaJ/j  iht 
governor  mud  be  tried  in  England,  to  fee  whether  he  has  exer- 
cifed  the  authority  delegatec^  to  him  by  the  Letters  Patent 
legally  and  properly ;  or  whether  he  has  abufed  it  in  violation 
of  the  laws  of  England,  and  the  truft  fo  repofed  in  him. 

It  does  not  follow  from  hence,  that  let  the  caufe  of  a£lioi>  * 
arife  where  it  may,  a  man  is  not  entitled  to  make  ufe  of  every 
juJlification  his  cafe  will  admit  of,  which  ought  to  be  a  de« 
ftnce  to  him.  If  he'has  aded  right  according  to  the  authority 
with  which  he  is  invcfted^  he  muft  lay  it  before  the  court  by 
w:ay  of  plea,  and  the  court  will  exercife  their  judgment  whether 
it  is  a  fufficient  juilification  or  not.  In  this  cafe,  if  the  j  uni- 
fication had  been  proved,  the  court  might  have  confideted  it  as 
a  fnfficient  anfwer ;  and^  if  the  nature  of  the  cafe  would  have 
allowed  of  it,  mtght  have  adjudged,  that  the  raiCng^  a  mutiny 
was  a  good  ground  for  fuch  a  fummary  proceeding.  I  can  con^ 
ceive  cafes  in  time  of  war  in  which  a  governor  would  be  juftified, 
though  he  zded  very  arbitrarily,  in  which  he  could  not  be 
juftified  in  time  of  peace.    Suppofcj  during  a  fiege  or  upon  an 

invafion 
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1774.     invafion  of  Mingrca^   the  governor  (hoald  judge  it   proper  t# 
■  fend  an  hundred'  of  the  inhabitants  out  of  the  ifland  from  mo- 

wfus  tives  of  real  and  genuine  expediency  ;  or  fuppofe  upon  a  general 
AtiiC(As.  fufpjcion  he  fhould  take  people  up  as  fpies ;  upon  proper  cir- 
cumdances  laid  before  the  court,  it  would  be  very  fit  to, fee 
.whether  he  had  a£led  as  the  governor  of  a  garrifon  ouj^ht,  accord- 
ing to  the  circumftancts  of  the  cafe.  But  it  is  objcftcd,  fup- 
pofing  the  defendant  to  have  aftcd  as  the  Spanljh  governor  was 
empowered  to  do  before,  how  jy  ?»  frn  bc  Anown  here  tinit  by 
the  laws  andj^onftLt.ution  of  Spain  ht  was  amhorized  fo  toaft. 

la^JSTmuft  *  The  way  of  knoNving  foreign  laws  isj^^bj  ad qmS JaOSfgm  tO J)g 

^  PJ°*«<*  itQ^i2!kf(^Sh.I![[^  the  courtjmuft  aflift  the  juTx.in  afcertainin^ 
^at  the  law  is.  ^ox  inflance,  if  there  is  a  French  lettlcmcnt 
the  con(lru£lion  of  which  depends  upon  the  cuftom  of  Parlr, 
witneflcs  mu(l  be  received  to  explain  what  the  cuflom  is }  as 

//'^    \  evidence  is  received  of  cuftoms  in  refpeft  of  trade.     There  is  a 
FeanBtrt    ^^^^  ^^  ^^^  "^'"^  ^  ^^^^  j"^  ftated  *.     So  in  the  fupreme  refort 
ij;  ^«'A       before  the  King  in  Council,  the  Privy  Council  determines  all 
^07.       J,^  cafes  that  arife  in  the^  plantations,  in  Gibraltar,  or   Minorca, 
K^,,^^        in  Jer/eyf  or  Guern/ey  5  and  they  inform  themftlves,  by  having 
the  law  ftated  to  them. — As  to  fuggeftions  with  regard  to  the 
difficulty  of  bringing  witnefles,  the  court  muft  take  care  that 
the  defendant  is  not  furprifed,  and  that  he  has  a  fair  opportunity 
of  bringing  his  evidence,  if  it  is  a  cafe  proper  in  other  refpe£ls 
for  the  jurifdiftion  of  the  court.    There   may  be  fome  cafes 
arifing  abroad,  which  may  not  be  fit  to  be  tried  here  ;  but  that 
cannot  be  the  cafe  of  a  governor,  injuring  a  man  contrary  to 
the  duty  of  his  office,  and  in  violation  of  the  truft  repofed  in 
him  by  the  King's  commiflion. 

If  he  wants  the  teftimony  of  witnefles  whom  he  cannot  com- 
pel to  attend,  the  court  may  do  what  this  court  did  in  the  cafe 
of  a  criminal  profecution  of  a  woman  who  bad  received  a  penfion 
as  an  officer's  widow :  and  it  was  charged  in  the  indidlment, 
that  (he  was  never  married  to  him.  She  alleged  a  marriage  in 
Scotland^  but  that  (he  could  not  compel  her  witnefies  to  come  up^ 
to  give  evidence.  The  court  obliged  the  profecutor  to  confent 
that  the  witnefles  might  be  examined  before  any  of  the  judges 
of  the  court  of  feffion,  or  any  of  the  barons  of  the  court  of  ex* 
chequer  in  Scotland^  and  that  the  depoCtioiis  fo  taken  fhould  be 
read  at  the  trial.  And  they  declared,  that  they  would  have  put 
off  the  trial  of  the  indifiment  from  time  to  tlmc^  for  ever^  un** 

IX  left 
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Icfstheptofecutorhad  fo  confented.    The  vitncfles  were  foes*     ^774* 
aiDined  before  the  Lord  Prefident  of  the  court  of  Teflion.  ~      ;^ 

MosT.yit 

It  is  a  matter  of  courfe  in  aid  of  a  trial  at  law,  to  apply  to  a      ««r/iti 
court,  of  equity,  for  a  commiflion  and  injun&ion  in  the  mean  '^■**»**^ 
time ;  and  where  a  real  ground  is  laid,  the  court  will  take,  care 
ihat  juftice  is  done  to  the  defendant  as  well  as  to  the  plaintiff. 
Therefore,  in  every  light  in  which  I  fee  the  fubjed,  I  am  of 
opinion  that  the  -^a;^^  u^u^  ^^f^^.v^f/y  <|pjy^(^^}^f,^^^y.^^  ;fj» 

Mmi  Md  io  rhf;  cafir  of  anv  otjij^  E.^fon.  If  fo,  he  is  ac« 
coantable  in  this  court  or  he  is  accountable  no  where  j  for  the 
liog  10  council  has  no  jurifdiflion.  Complaints  made  to  the  King 
in  council  tend  to  remove  the  governor,  or  to  take  from  him  any 
commiflion^  which  he  holds  during  the  pleafureof  the  crown.  But 
if  lie  is  \n£nglandy  and  holds  nothing  at  the  pleafure  of  the  crown, 
tliey  have  no  jurifdidion  to  make  reparation,  by  giving  damages^ 
or  to  punifii  him  in  any  (hape  for  the  injury  committed.  Thete- 
fore  to  lay  down  in  an  Engltfi  court  Of  juftice  fuch  a  monftrous 
f  ropoGtioD,  as  that  a  governor  a£ling  by  virtue  of  letters  patent 
under  the  great  feal,  is  accountable  only  to  God,  and  his  owti 
tonfcience ;  that  he  is  abfolutely  defpotic,  and  can  fpoil,  plun- 
der, and  afled  his  Majefty's  fubjeds,  both  in  their  liberty  and 
property,  with  impunity,  is  a  do£trIne  that  cannot  be  maintained. 

In  Lord  Beliamoni*^  cafe,  2  Saik>  62$.  cited  by  Mr.  Peckkam, 
a  motion  was  made  for  a  trial  at  bar,  and  granted,  becaufe 
the  Attorney  General  was  to  defend  it  on  the  part  of  the  King  ; 
^  which  (hews  nJainly  t^^  fach  pn  aflpn  extfted.  And  ii>  Way 
▼erfus  Tally^  6  Mod.  195.  Juftice  Powell  fays,  that  an  a£kion  of 
falfe  imprifonment  has  been  brought  here  againft  a  governor  of  - 

Jamaica^  for  an  imprifonment  there,  and  the  laws  of  the  q^oury try      I 
were   giyei|  in  ^^\A^j^^^.     The   governor  of  Jamaica  in   that     f 
cafe  never  thought  that  he  was  not  amenable.     He  defended    / 
himfelfy  and  poflibly  fliewed,   by   the  laws  of  the  country,  an  / 
a£l  of  the  aflembly  which  juftified  that  imprifonment,  and  the  [ 
court  received  it  as  they  ought  to  do.     For  whi^^^ver  jjg,^  jffft^"  1 
ficatipn  in  the  pjage  wherCLthe  thinjiJslio.oe^;,flUghttQ.be  a  Juf-   \ 

tor"  ^^^''"'f^^fiffi^'j^^,'?^"^^ — ^  remember,  early  in  my  tim«r^ 
being  counfel  in  an  aftion  brought  by  a  carpenter  in  the  train 
^of  artillery,  againft  governor  Satine^  who  was  governor  of 
GUrattar^  and  who  had  barely  confirmed  the  fenfence  of  a 
court-martial,  by  which  the  plaintiff  had  been  tried,  and  fen- 
;tenced  to  be  whipped.  The  governor  was  very  ably  defended, 
but  nobody  erer  thought  that  the  adlion  would  not  lie  >  and  it 

being 
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l«f  UM  III 
MMhtJfi 


mini  w«N  noi  luM«  M  huHUl  Uwi  ih»  i^HUH  wi^i^  ^\  ihil 
iM     ni^lnlaHi  «ml  iKt  huy  «MOhllh)kly  Iiihh^I  ihi»  iWIvhiUhi  ^\\\\\f 

lloiii  with  H*||iiul  hi  ihf  WAiivr  niinHii  Hlmmii  i  lUHwIvt  ih««l  hm  lltti 

tfHUDftflt  M^ldM  Nhlli^  Htllimili  II  \M\S\\\\  U  lll«*(t   ItHlH  |||   ^Hj(/W' 

11i(pr#  U  aTp'^hm/  «ml  «  /i«Mh^^m/ illlUhi^ltHM  m  Im  iU  Ai*« 
rnliif  Mi  mUU«  I  Itiilf*  \\wk\\  rtn  ilii^(i»Mf  IMm||«'  Ihw  /if(^tfMrM/ 
illtUiiftlon  III  whpri*  fli»  |iht(i»»illM|i|  U  /n  ftM,  mul  wIihih  ih« 
f  lfi><.\  tif  ihtf  |iMtKm»ni  mmmhi  kn  hmli  II  ll  l«  Ulil  In  h  wiHiif 
plural  'Htiil  ll  ihi>  mU  h(  nil  i*|(*/tM<HiHR|  whi»iM  |U4|MI)mm  ti  Ih  l4» 
ilillviml  liy  ilip/^f//  iif  ilii>  ^fMN^M  NHri  M  iHiili  Im  ^«|A4Mi/ 
uri  III  prtiiliMilAr  iMiunllM,  lU  Mlt}i*#M  mit  H«i(Mf|f  Mlhu<mi 
(lifrifori  llft#  |uit||hi»Hl  i^huIiI  mm^  Iimm  Ift^/lf  U  ihi^  h/Hhh  ^hi 
not  UUIlii  ih«  prifttfinriiMNijfi 

With  rf>||iiril  III  miiM#ri  itttt  ifl(»  im^  nt  ili9  MHlnti  llt^'in  l« 
ikJii^miMMUitWuh  (if  IomiIII|/  |mm|  f^r  MiPif  iM  Ihih^  nIvi 
th«l Nrlfi oul  of  llif  ri>ilitii  wtilili  HMnlif  UHl hi  Im filNii  iih|(  ^hfii 

but  III  III!  ¥hm\\ff  Wliufi  (l(#)f    HfllH  I  Ml   III  lifH   ^iltM  nlJMtl^H  IN^ 

by  HfirjUMiil  /f^WI#r  /  if  (wn  )i«iIhhi  DkIiI  Ih  hnf^^i  hh>I  Ifff^li 

tlll|»piAttl||  fN^MNlIf  10  Im  til^f^i  OftH  HihM  If  Hon  40  iMImO  hI 
•fliltfU  HHUloit  lllfl  OlllUfi  II  Mfl((lll  U   N  flHMlfl    wltHJi^f    ^(H||  hh 

ii^tMfi  lioiilil  Im  miloUioii'l  loiM  t  tf^fiioffi  ftiHMHit  II  In  iiof  » 
'crimtoiil  irto^Hiili^rfi  ll  muli  tm  Uui  Ui  U  fi|c»loll  ili«*  |(m^<«  n| 

|ll«  KtOKI   IfOt  lfl«  Wfllll««)l  of  ll>^    |r^•^ll   |4  Ifi^^lf  t^' •flf  HM<M|f|f 

||»4  IflfffM^l  njtiilod  llfii  fr#ifoo  U  Ifnulihff'/f  'I  U^fhfuf hi  ^Mlf'Of 
|WioK  «of  ^p\h\ttff0  H  hi\fi,h  p^fhupn  U  if)4Mtt  oolf  H'lit'iii 
fc#Hb  fif IW  UMlwl  llfM  w#m/oI/)*/U/  Hh  If  ^0  0/fl'^/l  «»'M<» 
briwij^ii  f'^»'W«  lo  no  nWiii**  In  «  f^fAl^o  fhmifff  ¥fhhft»  ^it$^ 

^H^tt^h  WJ»#  H  Wi»*l*f  ^f^  MlU  ^fffjyi   iHf4  ^|//l  *rf  /l#f«^J(*#/  M»*^» 

l^fHi  ih^f^  h  ftlMiw)<!-  n  fHnml  ^rfti^/H/rO^  l^^f^)//*  #Mf*f  U^^ 
^A  mff^fft  ifhti  i  t*ff  if^iit^iH  /Uffilm'  p  mn  >//  )^^/i  to/*  lf#* 

i^^H^p  f^  yita  *  J-^jr  f^W^  ffr*0^  fH  Uf  /4       'I  f/r4   Nf9^^^f  ^ 

t^m  ij^'4  ^iV  tfM  f#<H  4^  f/><*  lAfVrfil }  ifH4  #1^4  If.^  Mi^^#  ^ 
^"-'*---  *  -  '--^ ^^* ^'^W#<«^^/    //  /M 
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iaatter  which  is  the  caufe  of  a  tranfitory  z€tion  ariles  within  the     1 774. 
tealiBy  It  may  be  laid  in  any  covnty^  the  place  is  not  material  |  and  if 
an  ifflprifonment  in  Midihfix  it  nuy  be  laid  in  Surnjf  and  thoogh      ^„ 
pro?€d  to  be  done  in  Muldle/epc,  the  place  not  being  material,  it  does  'a»»*«  as, 
not  at  all  prevent  theplaintiflFrecovering  damages:  the  place  oftran- 
fitory  adtoos  is  never  material,  except  where  by  particular  afis  of 
parliament  it  is  made  fo;  as  in  the  cafe  of  churchwardens  and  con* 
ftables,  and  other  cafes  which  require  the  adion  to  be  brought  in 
the  county.  The  parties,  upon  fufficient  ground,  have  an  oppor* 
ttrnity  of  applying  to  the  court  in  time  to  change  the  venue  i  bttt 
if  they  go  to  trial  without  it,  that  Is  no  objeQion.  So  all  anions 
df  a  tranfitory  nature  that  arife  abroad  may  be  laid  as  happening 
in  an  Bnglijb  county.  But  there  are  occafions  which  make  it  abfo^* 
lately  neceflary  to  ftate  in  the  declaration,  that  the  caufe  of  adion 
really  happened  abroad ;  as  in  the  cafe  of  fpecialties,  where  the  date 
mail  be  fet  forth.    If  the  declaration  ftates  a  fpecialty  to  have 
been  made  at  Weftmin/ier  in  Middlefex^  and  upon  producing  the 
deed,  it  beats  date  at  Bengal^  the  a£tion  is  gone;  becaufe  it  is 
foch  a  variance  httwttn  the  deed  and  the  declaration  as  makes 
it  appear  to  be  a  different  inftrument*    There  is  fome  confufion 
in  the  books  upon  the  JlaU  6  Ric.  2.    But  I  do  not  put  the 
objefiion  upon  that  ilatute.    I  reft  it  fingly  upon  this  grounds 
If  the  true  date  or  defcription  ot  the  bond  is  not  ftated,  it  is 
a  variance,     l^ut  the  law  has  in  that  cafe  invpnted^a^fij^ionj  and 
has  faid,  the  party  (hall  tirlt  let  out  the  defcription  truly,  and 
then  give  a  venue  only  for  form,  and  for  the  fake  of  trial,  by  a 
xidelicet^  in  the  county  of  MiddlefeXy  or  ajiy  other  county.    But 
no  judge   ever  thought  that  when  the  declaration  faid  in  Fort 
Sl  George^  viz.  in  Cheapftde^  that  the  plaintiff  meant  it  was  in 
Cbea^de.  It  is  ^ji^Un  oiform;  every  country  has  its  forms,  which  Raionf  of 
are  invented  for  the  furtherance  of  juftice;  and  it  is  a  certain  bwfliaiine-- 
TuU,  that  a  fifiion  of  law  fiiall  never  be  contradI£led  fo  as  to  de-  tndiaed  fo 
feat  the  end'for  which  it  was  invented,  but  for  every  other  purpofe  ^^  ^^^ 
it  may  be  contradi£led.    Now  the  fi£liotl  invented  in  thefe  cafes  which  the/ 
is  barely  for  the  mode  of  trial ;  to  every  other  purpofe,  therefore,  ^^cdT^it 
it  (hall  be  contradi^ed,  but  not  for  the  purpofe  of  faying  the  fo^e^^fy 
caufe  (hall  not  be  tried.    So  in  the  cafe  that  was  long  agitated  pole  dey* 
and  finally  determined  fome  years  ago,  upon  a  fiftion  of  the  tejle  J^^^^ 
of  writs  taken  out  in  the  vacation,  which  bear  date  as  of  the  la(t 
day  of  the  term,  it  was  held,  that  the  fiftion  (hall  not  be  contra-^ 
dificd  fo  as  to  invalidate  the  writ,  by  averring  that  it  iflued  on 
9  day  in  the  vacation* «  becaufe  the  fiftion  was  intcntcd  for  the  •«  Bwrn 
Vol.  L  N  furtherance  ^^^ 
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1774.     Aivthefabce  df  jaftice;  and  t6  make  the  ^t  apf^ear  right  in  form* 

•- —  Bttt  where  the  true  time  of  fuing  our  a  JatiM  k  materialize 

'^WiJ**    on^plea  of  umi  i^umpjk  infra  fix  annos^  there  it  may  hcjhewn  that 
?AiKi6Af.  the  latitat  Wits  fued  out  after  the  fix  years  notwitbftahding  the. 
te/ii*    I  am  forry  to  obferve)  that  fome  fayings  have  been  alluded 
to,  inaccurately  taken  down,  and  improperly  printed,  where  the 
court,  hat  beei|  made  to  fay,  that  as  men  they  have  one  way  of 
thinking,  and  as  judges  they  have  anotlier,  which  is  an  ab* 
furdityi  whereas  in  hO:  they  only  meant  to  fupport  the  fi£lion. 
I  will  mention  a  cafe  or  two  to  fhe  w  that  that  is  the  meaning  of  it. 
.    Ift  6  Mod.  228.  the  cafe  of  Rcberts  v.  Harnage  is  thus  ftatcd : 
the  plaintiff  declared  that  the  defendant  became  bound  to  him 
at  Fwi  St.  Daifid*s  in  the  Eafi  Indies  at  LcndoUj  in  fuch  a  bond  3 
upon  demurrer  the  obje&ion  was,  that  the  bond  appeared  to  havo 
been  fealed  and  delivered  at  Fort  St.  David's  in  the  Ea/l  Indies^ 
»ndk  therefore,  the  date  made.it  local,  and,  by.confequence,  thq 
declaration  ought  .to  have  been  of  a  bond  made  at  Fort  St» 
Da^id^s^  in  the  Eqfi  Indies^  viz*  at  Iflington^  in  the  county  of 
Middle/ex  g  or  in  fuch  a  ward  or  parifii  in  London^  and  of  that 
opinion  was  the  whole  court.    This  is  an  inaccurate  (late  of  the 
cafe.   But  in  a  Lord  Raym.  1,042.  it  is  more  truly  reported,  and 
ftatcd  a$  follows :  it  appeared  by  the  declaration,  that  the  bond 
wa&  made  at  London  in  the  ward  of  Cheap ;  upon  oyer,  the  bond 
was  fet  out,  and  it  appeared  upon  the  face-of  it  to  be  dated  at 
Fort  St.  George  in  the  Edfi  Indies;  the  defendant  pleaded  the 
variance  in  abatement,  and  the  plaintiff  demurred,  and  it  was. 
held  bad  :  but  the  court  faid  that  it  would  have  bee^t  good,  if 
laid  at  Fort  St.  George f  in  the  Eafi  Indies^  to  vftt,  at  London ,  ia 
the  ward  of  Cheap.    The  obje£rion  there  was,  that  they  had 
laid  it  falfely  $  for  they  had  laid  the  bond  as  made  at  Lqndon  i^ 
whereas,  when  thv  bond  was  produced,  it  appeared  to  be  made  at 
another  place,  which  was  a  variance.     A  cafe  was  quoted  from 
Latthi  and  a  cafe  {xotti^Lutwyche^  on  the  former  argument,  but. 
i  will  mention  a  cafe  pqfterior  in  point  of  time,  where  both  thofe 
cafes  were  cited,  and  no  regard  at  all  paid  to  them ;  and  that  is  the 
^afe  oi  Parier  and  Crooi,  10  Mod.  255.  It  was  an  a£tion  of  cove- 
nant upon  a  deed  indented ;  it  was  obje£ted  to  the  declaration; 
that  the  defendant  is  faid  in  the  declaration  to  <;ontinue  at  Fori 
St.  George^  in  the  £afi  Indies ;  and  Upon  the  oyer  of  the  deed  it 
bore  date  at  Fort  &i  George,  and,  therefore,  the  court,  as  was 
pretended,  had  no  jurifdidion:  Laichyfol.  4.  Lutwyche^  950.  Lord. 
._      Chief  JufticePtfT^T  Jtatdi  that  an  a£^ionwiUUe  in  ^/y^/iiTi^ 

.  adfcd 
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m  deed  dated  10  foreign  parts ;  or  clfc  the  party  can  have  no  remedy  §      1 774. 
but  then  in  the  declaration  a  place  in  Engiaad^mu^  be  alleged  pra  * 

forma.  Generally  fpcaking,  the  deed,  upon  the  oyer  of  it,  moft  *W|^* 
be  confident  with  the  declaration;  but  in  thefe  cafes,  propter  ^A»ii«At. 
ntcejfiuaem^  if  the  inconfiftency  be  as  little  as  poflible,  it  is  not 
to  be  regarded  ;  and  here  the  contraA  being  of  a  voyage  which 
was  to  be  performed  from  Fort  Si.  George  to^  Great  Brttain^  does 
import,  that  Fort  St.  George  ii  diflFerent  from  Great  Britain ; 
and  after  taking  time  to  confider  of  it  in  Hi/ary  term,  the 
plaintiiF  had  his  judgment,  notwithftanding  the  objeQion. 
Therefore  the  whole  amounts  to  this }  that  where  the  a£lion  is 
fubftantially  fuch  a  one  as  the  court  can  hold  plea  of,  as  the  mode 
of  trial  is  by  jury,  and  as  the  jury  muft  be  called  together 
by  proccfs  diredled  to  the  (heriflF  of  the  county ',  matter  of  form 
is  added  to  the  fi£tion,  to  fay  it  is  in  that  county,  and  then  the 
whole  of  the  inquiry  is.  Whether  it  is  an  a/lion  that  ought  to  ' 
be  maintained.  But  c^jt,  be_  doubted,  that  anions  maybe 
maintained  here,  not  only  upon  contraftfi  which  follow  the 
perfons,  but  for  injuries  done  by  fubje£l  to  fubjedls.eQ^cially 
lor  injuries  where  the  wh6le  that  is  prayed  is  a  reparation  ia 
damages,  or  fatisfa^ion  to  be  made  by  procefs  againft  the  perfoa 
or  bis  cfFefts,  within  the  jurifdi£kion  of  the  court  ?  We  know  it  if 
within  every  day's  experience.  I  was  embarraffed  a  great  while  to 
find  out  whether  the  counfel  for  the  plaintiff  really  meant  to  make 
a  queftlon  of  it.  In  fca  batteries  the  ^plaintiff  often  lays  the  injurj 
tohavc  been  done  in  MiddUfix^  andtheo  proves  it  to  be  done  a  thou* 
fand  leagues  diftant  on  the  other  fide  of  ihcjit/atttic.  There  are 
^ cafes  of  offences  onjhe  high  feas,  where  it  is  of  necefljty  to  lay 
. jn  the  declaratJQiu  that  it  was  done  upon  the  high  feas  j  as  the 
taking^aihip.  There  is  a  cafe  of  that  fort  occurs  to  my  me-* 
mory  |  the;  rcafon  I  remember  it  is»  becaufe  there  was  a  queftion 
about  the  jurifdifiion.  There  likewife  was  an  aAion  of  that 
kind  before  Lord  Chief  Judice  Lee,  and  another  before  mcp 
in  which  I  quoted  that  determination!  to  (hew,  tHat  when  the 
Lords  Commtflioners  of  prites  have  given  judgment,  that  i^ 
eonclttfive  in  the  aAion ;  and  likewife  when  they  have  givea 
jttdgmeDty  it  is  conclufive  as  to  the  coils,  whether  they  have 
given  cofts  or  nbt»  It  is  neceffary  in  fuch  aAibns  to  ftate  in  the 
declaration,  that  the  (hip  was  taken,  or  feized  on  the  Ugbfeatt 
vkkHcet,  in  Cbeapfide.  But  it  cannot  be  ferioofly  contended 
chat  the  judge  and  jury  who  try  the  cauCr,  fancy  the  (hip  it 
£dli|ig  to  Cbea^de :  oo^  the  plain  fenik  of  it  tS|  that  as  an  adion 

Na  licf 
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Ci&^Ajg/(^  i$  named  as  a  venues  which  is  faying  no  more,  than 


'wjiis      ^^t  the  party  prays  the  adipn.oiajL  Ue. tried  in  Lgndan*    But  if 
F>BAicAt.  ^  pjp^y  ^cre  at  liberty  to  offer  reafons  of  faft  contrary  to  the 
tiruth  of  the  cafe,  there  would  be  no  end  of  the  embarraffinent. 
At  the  laft  fittings  there  were  two  aflions  brought  by  Armenian 
merchants>  forafiaults  and-trefpaifes  in  the  Eqft Indies ^  and  they  are 
^  rery  (trong  authorities.  Serjeant  Glynn  faid,  that  the  defendant 

Mr.  Verelfi  was  very  ably  aflifted :  fo  he  was,  and  by  men  who  would 
have  taken  the  obje£tion,  if  ihey  had  thought  tt  maintainable^ 
and" the  a£Uons  came  orf  to  be  tried  after  this  cafe  had  been  argued 
once ;  yet  the  counfel  did  not  thmk  it  ^puld  be  fupported.    Mr. 

^  Veri(ft  would  have  been  glad  to  make  the  objeflion ;  be  would 

not  have  left  it  to  a  juty,  if  he  could  have  ftopped  them  Ihort^ 
and  faidy  you  (hall  not  try  the  a£tions  at  all.  I  have  had  fome  ac« 
ttpns  before  me,  rather  going  further  than  thefe  tranfitory  anions  • 
that  is,  going  to  cafes  which  in  England  would  be  local  a&ions : 
I  remember  one,  I  think  it  was  an  a£tion  brought  againft  Cap- 
tain Gamiier,  who  by  order  of  Admiral  Bofcaiven  had  pulled  down 
the  houfes  of  fome  futlers  who  fupplied  the  navy  and  failors  with 
fpirituous  liquors ;  and  whether  the  a  A  was  right  or  wrpng,  it  was 
certainly  done  with  a  good  intention  on  the  part  of  the  admiral, 
for  the  health  of  the  failors  was  affe£led  by  frequenting  them. 
They  were  pulled  down :  the  captain  was  inattentive  enough  to 
bring  the  futler  over  in  his  own  ibip,  who  would  never  have  got 
tb  iS/ij&if  Jotherwife ;  and  as  foon  as  he  came  here  he  was  advifed 
that  he  fliould  bring  an  a£lion  againft  the  captain.  He  brought' 
bis  a£tion,  and  one  of  the  counts  in  the  declaration  was  for  pull- 
ing down  tbe  houfes.  The  obje£iion  was  taken  to  the  count 
for  puUiag  down  the  houfes  \  and  the  cafe  of  Skinner  and  the 
Bofi^Indi4^  company  was  cited  in  fupport  of  the  objcAion.  On 
,  tlie  other  fide,  they  produced  from  a  manufcript  note  a  cafe  before 

Lord  Chief  Juftice  Eyre^  where  he  over-ruled  the  objedion  \  and 
I  over-ruled  the  obje£lion  upon  this  principle,  namely,  that  the  re- 
paration here  was  perfonal,  and  for  damages,  and  that  otherwifp 

^  there  would  be  a  failure  of  juftice  ^  for  it  was  upon  the  coaft  of 

Nova^ScQiia^  where  there  were  no  regular  courts  of  judicature:  but 
if  there  had  been.  Captain  Gambier  might  never  go  there  again . 
and,  therefore,  thereafonof  locality  in  fueh  an  a£);ion  in  England 
did  not  hold.  I  quoted  a  cafe  of  an  injury  of  that .  fort  in  the 
^afl  Indies^  where  even  in  a  court  of  equity  Lprd  Hardwicke  had 
^ix^^ed  fa);isfa€tioa  to  be  made  in  dtoiage^ ;  that  cafe  befoit 

Lord 
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Lord  Hardwtcki  was  not  much  contefted,  but  this  cafe  before     1774. 
me  was  fulljr  and  feriooily  argued,  and  a  thoufend  pounds  da* 


"lagf «  given  againft  captain  Gambler.  I  do  not  quote  this  for  the  ^^fl^^ 
authority  of  my  opinion,  bccaufe  that  opinion  is  very  likely  to  FAinoAf, 
be  erroneous,  but  1  quote  it  for  this  reafon ;  a  thoufand  pounds 
damages  and  the  cods  were  a  confiderable  fum.  As  the  captain 
had  aded  by  the  orders  of  Admiral  Bofcawen^  the  reprefenta* 
dres  of  the  admiral  defended  the  caufe,  and  paid  the  damages 
and  cofts  recovered.  The  cafe  was  favourable.;  for  what  the 
admiral  did  was  certainly  well  intended  \  and  yet  there  was  po 
motion  for  a  new  triaL 

'  I  recoiled^  another  caufe  that  came  on  before  me ;  which  was 
Ac  cafe  of  Admiral  Pallifer.  There  the  very  gift  of  the  zQCxovl 
was  local :  It  was  for  deftroying  filhing  huts  upon  the  Labrador 
coaft.  After  the  treaty oi Paris y  thcCanadiani  early  in  the  fea« 
fon  ereAed  huts  for  fifliing ;  and  by  that  means  got  an  advantage^ 
by  beginning  earlier,  of  the  fifliermen  who  came  from  England. 
It  was  a  nice  queftion  upbn  the  right  of  the  Canadians.  How* 
ever  the  admiral  from  general  principles  of  policy  ordered  thefe 
huts  to  be  deftroyed.  The  caufe  went  on  a  great  way.  The 
defendant  would  have  ftopped  it  fliort  at  once,  if  Jie  could  have 
made  fuch  an  obje£lion,  but  it  was  not  ihade.  There  are  no 
local  courts  among  the  Efqyimaux  Indians  upon  that  part  of  the 
Labrador  coaft;  and  therefore  whatever  any  injury  had  been 
done  there  by  any  of  the  King's  officers  would  have  been  altoge- 
ther without  redrcfs,  if  the  obje£^ion  of  locality  would  Bavp 
held.  The  confequence  of  that  circumftance  (hews,  tbit  where 
the  reafon  fails,  even  in  anions  which  in  England  would  be  lo* 
cal  actions,  yet  it  does  not  hold  to  places  beyond  the  feas  within 
the  King's  dominions.  Admiral  Pallifer's  cafe  went  off  upon  a 
propofal  of  a  reference,  and  ended  by  an  award.  But  as  to 
tranfitory  aftions,  there  is  not  a  colour  of  doubt  but  that  every 
a£k]on  that  is  tranfitory  may  be  laid  in  any  county  in  England^ 
though  the  matter  arifes  beyond  the  feas;  and  when  it  is  abfo- 
Itttely  neceffary  to  lay  the  truth  of  the  cafe  in  the  declaration^ 
thefe  is  a  fiAion  of  law  to  affift  you,  and  you  fliall  not  make 
ofe  of  the  truth  of  the  cafe  againft  that  fiction,  but  you  may  \ 
make  ufe  of  it  to  every  other  purpofe.  I  am  clearly  of  opinioii 
not  ofely  againft  the  objefiions  made,  but  that  there  does  not 
appear  a  queftion  upon  which  the  objed^ions  could  arife. 

Tbc  three  ot)i6r  judges  concurred. 

P/r  Cur,  Judgment  affirmed. 
N  3  SaiiTii 
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1774- 
'  *  Smith  v^r/itf  PowDicH. 

'ThHIS  was  an  a£tion  for  money  had  and  received;  Pica  ^^ff 

te^s bound  affumpfit^  zxiA  ifiue  thereupon.     At  the, trial  the  jury  found 

to  deliver     a  fpeciai  verdi£l ;  the  material  fads  of  which  were  as  follow: 

the  feverei    That  the  plaintiff  Smth  was 'an  inhabitant  of  the  town  of  Hun* 

^^mmTpU  S^Kf^^i  *"^  ^^  place  of  reCdence  well  known  to  the  defendant 

/mwor         Pcfivdich*    That  Powdicb^zs  deputy  poflrmaller  for  the  t6wn  of 

theirref-      Hungerford  under  the  appotntmctit  of  the  polUmafter  general : 

pedive        ihat  before  and  from  the  making  the JIat,  9th  Annt,  for  regu- 

iriod^y  at       lating  the  pollage  of  letters,  the  deputy  pofii-mafter  had  been 

^^(^^  t/    ^^^^  ^^  receive  om  penny  over  and  above  the  ufual  rate  of  popage 

u  eAabiiAi-  from  every  inhabitant  of  the  faid  town,  for  every  letter  direded 

Moment.  ''^^  delivered  to  the  faid  inhabitants  at  their  refpedive  places  of 

abodif  or  a  recompence  by  the  year,  or  proportionably  for  a  lefs 

time  in  lieu  thereof;  except  when  any  inhabitant  has  refufed  to 

pay  the  recompence  for  his  delivery  at  the  place  of  abode,  in 

vhich  cafe  the  poft-mafter  for  the  time  being  hath  kept  at  the 

faid  poft-ofBce,  ready  to  be  delivered  when  called  for,  the  letters 

of  every  fuch  inhabitant  fo  refufing  as  aforefaid ;  and  excc*pt  in 

the  inftance  oT  one  family  in  the  faid  town,  who  refufed  to  pay 

the  additional  penny  above  the  rate  of  podage  fixed  by  ad  of 

^parliament,  and  to  whom  letters  wer^  for  five  years  afterwards 

delivered  at  their  place  of  abode  for  the  legal  rate  of  pollage 

pply ;  whfch  family  at  the  end  of  fuch  five  years,  the  poft-maftcr 

being  changed,  paid  the  additional  penny.     That  on  3d  J^in. 

1774,  the  plaintiff  gave  notice  to  the  defendant  that  he  would  not 

^  pay  more  than  the  rate  of  poftage  fixed  by  ad  of  parliament  for 

any  letter  brought  to  the  faid  office  for  him,  and  if  the  defendant 

did  not  deliver  fuch  letter  at  the  place  of  abode  of  the  faid 

plaintiff,  or  revived  any  fum  above  fuch  rate  of  poftage,  he 

would  commence  an  adion  againft  him.    That  on  the  5th  J^n^ 

1774  the  defendant  P0icM//Vi&  carried  a  letter  direded  to  the  plains 

tiff  at  his  place  of  abode  in  Hungerford^  but  refufed  to  deliver  it 

ttnlefs  the  plaintiff  would  pay  an  additional  penny  over  and  abov^ 

the  poftage,  but  was  wilUng  to  deliver  it  at  the  poft^^ffice  for 

the  poftage  only  -,  that  after  tender  by  the  plaintiff  of  the  poftage 

only,  and  a  refufal  by  the  defendant,  he  fubmitted  to  pay  the 

additional  penny.    The  jury  further  found  that  this  demand  if 

legal  was  a  reafmahle  demand ;  but  whtthcr  it  was  fo  or  not  thef 

•    prayed  the  oj^on  of  ib<  ca^MTt. 

Mr. 
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*    Mr.  Stiller  for  the  plaintiff.    The  queftion  fubmitted  upon     1774. 
this  record  for  the  opinioQ  of  the' court  is.  Whether  the  depi^ty 


Smits 


poft-mafter  of  Hunger/^d  is  bound  to  deliver  letters  to  the      ^^ 
fereral  iahabitants  of  Hungerford^  to  whom  they  are  (lire£ked»  at  Pow>k«« 
their  refpedive  places  of  abode,  at  the  ff^veral  rates  of  poftagc 
e(bbli(bed  by  a£t  of  parliftinent  1  or  whether  he  may  at  bis  op* 
tion  demand  and  take  any  thing  more  I 

This  quedion  depends  upon  the  conftiufiion  of  the  fet^ttal 
a£l8  of  parliament  relative  to  the  poftage  of  letters^  and  not  oa 
any  ufage  of  a  particular  place,  for  no  ufage  can  cqperate  contrai^j 
to  the  ezprefs  proviGons  of  an  z€t  of  parliament.  The  feveral 
ftatntes  9  Ann,  c.  10.  4th  Geo.  2.  c»  33.  5  Gio.  3.  c.  25.  tx* 
prefsly  provide  for  the  delivtry  as  well  as  the  conveyance  of  let* 
ters ;  and  it  was  neceflary  they  fiiould  do  fo,  on  account  of  the 
great  inconvenience  and  almoft  impradlicability  of  every  pcrfoa 
fetching  their  own  letters.  InJiaU^Ann.  c.  10.  feff,  39.  it 
is  provided 'that  after  the  lit  of  June  1743  the  old  rates  fliould 
be  revived  and  paid,  for  the  carriage,  conveyance,  and  delivery  of 
all  letters,  ^c.  By  the  4  Geo.  2.  c.  33.  made  Ibr  the  purpofe 
of  obviating  a  doubt  concerning  the  allowance  made,  .upon  the 
delivery  of  letters  fcnt  by  the  pcnny-poft  office  beyond  the  limits 
then  allowed  by  a£t  of  parliament ',  it  is  enaAed  that  fuch  allow* 
ance  of  a  penny  may  be  legally  taken  upon  the  delivery  of  every 
letter,  originally  fcnt  by  the  penny-poll,  and  not  firft  pafling  by 
the  general  poft,  and  from  thence  tranfmitted  to  tbepenny-poft  \ 
over  and  above  the  penny  upon  putting  fuch  « letter  into  the 
penny-poft.  The  exception  in  this  a&,  of  letters  fent  by  the 
general  pod,  (hews  clearly,  that  no  allowance  whatever  is  to  be 
added  to  the  rate  of  poftage  on  account  of  delivery* 

The  Jlat,  ^  Ann.  c.  10.'/  16.  provides  an  additional  allow* 
ance  of  a  penny  for  letters  delivered  from  on  (hip-board  to  the 
poft-office :  that  claufe  therefore  is  negatively  a  declaration  that 
it  (hall  not  be  taken  in  any  other  cafe» 

Again,  thtfat.  5  G.  3*  c.  \^^feEl.  4.  fpeaks  of  the  liwiis  of 
delivery  ;  and  direSs  that  a  fienny  ixtra  (hall  be  paid  for  all  (hip 
letters  dire^ed  to  places  within  the  limits  of  the  delivery  of  let* 
ters  by  the  deputy  poft-mafter.  There  can  be  no  doubt  there* 
fore  under  thefe  aAs  but  that  the  poft-mafter  is  bound  to  deliver  ^ 
the  letters  \  but  the  queftion  made  by  the  defendant  is.  Whether 
he  is  bound  to  deliver  them  to  the  feveral  inhabitanu  witbia  the 
fffi^to^n  at  their  refpeftive  bot^i,  ^^  ^^^7  «^  ^^^e  poft-office 
appointed  for  the  rece|>tion  of  the  mail  i    It  is  ^lear  it  muft 

N4  mean 
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1^74.     metn  a  ddhery  at  the  rcfpedi?e  beu/es  within  the  town;  beeaufe 
the  iQCOtiveni^nce  would  be  fo  great  as  to  render  it  next  to  ira« 


^^j^     poffible  that  every  body  (hould  fetch  their  own  letters. 

Pewtfica.       Next  as  to  authorities:  The  cafe  of  Barnes  v.  Folej^  Hi/. 

8  G^.  3.  I7<$8.  22.  B.  has  decided  that  the  poft-mafter  cannot 

demand  or  receire  any  thing  for  the  delivery  of  letters  within  the 

poft-town,  beyond  the  legal  rate  of  poftage.    In  Stock  v.  Harris^, 

£9^.  II  G.  3.  £.  ^.  it  was  adjudged  that  the  poft-maftcr  wa«( 

•    entitled  to  nothing  more  for  tlie  delivery  of  a  letter  than  the  ufaal 

'    rate  of  poftage. 

^^.  Bat  in  Rowning  v.  Goodehild,  Trin.  13  Geo*  3.  C.  J?.*  th« 

ported  in  ft'  general  queftion  came  before  the  court,  and  is  dtcifiye  in  favour 

Rep!^6«    ^^  thepiaintiflFin  this  fcafe.  '  It  was  an  action  againft  the  deputy 

poft-mafter  of  Ipfivich  for  not  delivering  the  plaintiflF's  letters  at 

his  place  of  abode  at  Ipfwichj  but  on  the  contrary  detaining 

thenif  ^e.    Upon  not  guilty  pleaded,  the  jury  found  a  verdict 

for  the  plaintiff,  fu1>je£l  to  the  opinion  of  the  court  on  a  cafe 

fiated.    The  queftion  was.  Whether  the  defendant  was  obliged 

to  deliver  the  letters  to  the  inhabitants  of  Ipfwich  at  their  places 

of  abode.    Lord  Chief  Juftice  de  Grey  delivered  the  opinion  of 

the  court. 

'  This  queftion  depends  upon  the  conftrudion  of  x\itjht*  9  Ann. 
e.  10.  and  the  only  confideration  is,  What  is  meant  by  the  wort. 
delivery  f  That  is,' Whether  the  poft-mafter  is  obliged  to  deliver 
the  letters  to  the  inhabitants  at  their  refpeflive  places  of  abode ; 
#r.  Whether  it  is  fuf&sient  if  the  letters  are  delivered  to  them  at 
the  poft-office.  'RjfeB.  2.  it  appears  that  the  duty  of  the  poft* 
mafter,  confifts  in  three  articles,  namely,  receiving,  carryings 
and  delivering  letters;  by  the  {zmtfeB.  he  is  empowered  to  fix 
as  many  ftages  as  he  thinks  fit  for  that  purpofe.  Therefore  as ' 
the  term  carrying  implies  a  place  and  perfon  to  whom  they  are  to 
be  carried,  the  term  delivering  implies  a  place  and  perfon  to 
whom  they  are  to  be  delivered.  But  the  mere  quitting  of  the  cufw 
tody  of  a  letter  does  not  anfwcr  the  idea  of  the  word  delivery,  nor 
indeed  can  the  poft-mafter  general,  by  fending  a  letter  from  his 
office  in  London  to  his  office  at  Ipfwicby  be  faid  to  quit  the  pof- 
feffion,  it  is  only  a  continuation  of  the  cuftody  of  it.  His  Lord^^ 
Oiip  compared  this  %AfeB.  withyi^i?.  40.  which  prpvides  againft  the 
detaining  any  letter:  with  ^^.39.  where  the  delivery  as  well  as 
Ae  conveyance  is  named  in  ^fixing  the  poflage :  with^5»  30. 
^htch  givesa  fommaiy  jnrifdtdion  in  cafe  of  any  perfon  to 
whom  a  letter  is  delivered  tefufihg  to  pay  the  pofts^e:  and  i^ 

like  wife 
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likewife  cited  thc^aU  5.  G.  3.  c.  2$*  Jot.  4  G.  2.  c.  33.  and  con-     1774. 
eluded  that  from  a  comparifon  of  all  the  z€is  on  the  fubjed 


rhich  were  nniform  and  confident  with  each  other,  it  was  dear  ^^^^ 
the  legiflature  meant  by  delivery,  a  delivery  to  the  pcrfon  at  hia  Po«oic«« 
place  of  abode*  That  the  ufage  in  London^  and  other  great  com<p* 
mercial  towns,  as  Tork  and  Brijiol^  was  agreeable  to  this  conftroc* 
tion,  and  that  the  fame  rule  mud  take  place  throughout  the  king- 
dom* The  cafe  therefore  of  Rowning  v.  Goodehild  is  decifive  of 
the  queftion.  But  there  are  two  particular  hAs  fcumd  by  this  fpe^ 
dal  verdid  which  are  material,  i  (t.  That  the  poft-mafter  acqm- 
efced  in  .delivering  letters  to  one  family,  at  the  legal  rate  of  poftp 
age,  for  five  years.  2dly,  That  the  poft-mafter  demanded  this  ad- 
ditional penny,  which  in  the  cafe  of  Barnes  v.  Foley  it  was  fe&- 
tled  he  had  no  right  to  do  %  for  he  cannot  impofe  a  general  tax. 

Mr.  Mansfield  ibx  the  defendant.  With  rtiftfk  to  the  laft  ob* 
jeflion,  if  it  were  to  prevail,  it  would  evade  the  greater  queftion 
intended  to  be  decided  by  this  fpecial  verdid,  which  is  framed 
fo  as  to  take  the  f<nfe  of  the  court  upon  the  general  queftion; 
and  as  to  the  acquiefcence  of  the  poft-mafter  in  the  particular 
cafe  mentioned^  it  is  found  that  every  other  perfon  except  that 
particular  family  has  been  content  to  pay  the  additional  peony 
from  the  firft  eftablifliment  of  the  poft  at  Hungerfird  to  the  pr^ 
fent  time.  It  is  further  found  that  this  extraordinary  payment  la  « 
a  reafonable  fum  for  the  labour  of  the  poft-mafter  in  delivering 
letters  at  the  houfes  of  the  refpedive  inhabitants,  unlefs  he  is 
bound  to  deliver  them  at  the  legal  rate  of  poftage  only. 

The- legality  of  this  payment  turns  upon  thefe  two  groi^dt. 
ift.  That  fomcthing  is  underftood  under  the  word  "  delivery  i** 
and  2dly,  That  there  is  no  prohibition  againft  taking  a  conA- 
deration  for  the  delivery  of  letters  in  poft  towns. 

Fiffi^  as  to  the  limits  of  delivery,  it  is  plain  from  the  words 
ef  the JIat,  5  (r.  3.  r.  25.  feSl.  4.  that  limits  of  delivery  mean  the 
whole  of  a  particular  difttiQ  adjacent  to  a  poft^town,  at -which 
pofttown  letters  for  the  Inhabitants  oiF  fueh  diftrifk  are  dtreded 
to  be  left.  If  that  be.  the  true  conftruAion,  even  tht  Orkneys 
are  within  the  Kmits  of  delivery.  Every,  place  in  England  is 
within  the  limits  of  fome  delivery  or  other;  therefore  no  argu« 
tnentto  Ihewthat  delivery- means  a  delivery  at  the  place  of  abode 
can  be  drawn  from  the  expreffion  **  limits  of  delivery.''  But 
the  words  may  be  as  well  fetisfied  by  a  delivety  at  the  poft^office. 
|f  not|  <be  Whole  revt&ue  wovdd  not  Aiffice  for  the  expence  of 

deliverj 
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delivery  at  the  refpeftive  place  of  abode  of  every  inkftbifaat 
withtti  each  particniar  dt(lri£l. 

Secondly f  There  18  no  prohibition  againft' taking  a  confidcratioti 
above  the  legal  rate  of  poftage  for  the  delivery  of  letters  m  poft* 
towns^ 

The  prohibitory  claufe  in  tht JtaU  ^Atm.  cio^JtB.  17.  hsa  in 
view^ly  the  general  carriage  of  letters  upon  pod-roads,  not  with* 
in  poft-townsy  otherwife  the  argument  would  be  as  ftrong  to  oblige 
the  poft-mafter  to  'fetch  letters  to  the  poft-office»  as  to  deliver 
them  at  each  perfon's  houfe,  for  it  equally  reftrains  perfonsfrom 
carrying  letters  to  the  poft«ofi&ce»  as  from  it.- 

It  appears  by  the  journals  of  the  Houfe  of  Commons,  that  a 
claufe  which  was  inferted  to  prohibit  the  taking  more  than  the 
legal  poftage  in  poft-towns  was  rejeded. 

The^tf/.  9  Ann.  c.  xo.feB.  5.  which  fixes  the  feveral  rates  of 
poftage^  does  not  mention  the  word  deliveryi  but  only  poftage 
and  conveyance,  therefore  it  only  means  carrying  from  fts^e  to 
ftage,  not  from  one  part  of  the  town  to  another. 

As  tofeB.  40.  againft  opening  or  detaining  any  Ietter*(xcept 
for  want  of  a  true'dire£lion,  or  where  the  party  cannot  be  found  j 
the  legtflature  cpuld-  never  mean  to  oblige  the  poft-mafter  to 
inquite  at  every  houfe  in  a  village  or  diftri£l  before  he  returned 
the  letter,  but  only  that  he  fliould  not  wilfully  delay  or  embezzle 
it- 

"W^ith  refpeA  to  the  penny  allowed  by  tht Jlat.  5  C  3.  <*  25^ 
feB.  4*  for  the  delivery  of  letters  coming  from  on  board  a  (hip, 
this  provifion  was  only  to  fupply  the  lof&  of  dead  letters  never 
inquired  after.  And  therefore  does  not  afford  the  negative  in^ 
ference  contended  for. 

The  ttfage  throughout  the  kingdom  is  greatly  in  favour  of  the 
prefent  claim ;  for  out  of  357  poft*towns  281  have  conftaotly 
paid  a  compenfatioo  for  the  delivery  of  letters,  and  (he-complete 
anfwer  to  the  inconvenience  of  people  attending  to  feitcfaL  ^cir 
own  letters  is,  that  it  is  chimerical  and  vifionary,  for  it  np^^ 
has,  and  never  will  happen. 

Lord  Mansfield.  What  anfwer  do  you  give  to  the  cafe  of 
^Rmfning  v.  Goedcblld?, 

Mr.  Mansfield.  The  judgment  in  that  cafe  was  given  upon  the 
particular  ftate  and  circumftances  of  it ;  and  the  court  thought 
that  the  poft*itiafter  could  not  vary  the  ttfage  after  the  year  i74l> 
wlM€b  bad  bee9  pn(^iCcd  before  the  year  1741 ;  bu(  thej  di4 
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not  decide  that  in  all  cafes  the  poft^mafter  was  obliged  to  deli? er     1774. 
out  letters  at  the  places 'of  abode  in  the  town. 


Ijord  Mansfield. — ^That  cafe  is  an  authority  precifely  opon  the       **"* 


general  point :  but  as  it  came  before  the  court  upon  a  fpecial  I^o«*ic«^ 
cmfe,  if  the  parties  at  the  poft-ofBce  were  defirous  to  have  a  fpe- 
cial Tcrdid  to  litigate  that  opinion,  it  would, not  predude  them 
fVom  bringing  the  queftion  before  this  court.    I  am  furprifed 
that  on  a  point  of  this  kind,  where  either  way  there  may  be 
great  inconyeniences,  where  the'aAs  of  parliament  are  doubtful, 
and  where  the  ufage  of  places  is  contrary,  the  poft-office  does 
Bot  apply  to  parliament  to  fettle  this  matter.     Therefore,  we 
avoided  the  general   queftion  in  the  cafes  of  Bath  *  znd  G/fH  ^Stnm^ 
ce/kr^^  determined  in  this  court ;  and  in  both  thofe  cafes  there  was  v^^  ^ 
a  right  ground  for  our  not  going  into  the  general  queftion  %  which  ^^^"^ 
was  this,  that  there  the  poft-mafter  demanded  the  additional    ' 
charge  as  a  dutji  and  it  would  be  extraordinary,  if  parliameot 
meant  a  duty  fliould  be  raifed  at  every  poft^town,  that  they  did 
not  fix  it  thcmfelves,  inftead  of  leaving  it  in  the  breaft  of  the 
poft-mafter.  Another  reafon  why  we  wi(hed  to  leave  it  open  for 
the  interference  of  parliament,  was  the  unanfwerabte  inconve- 
nience of  every  body  going  to  the  poft-^ffice  for  their  lettersi  oa 
the  one  fide,  and  on  the  other,  the  burthen  to  the  poft*niafter  in 
not  being  allowed  to  deliver  them  to  any  perfon  for  gain. 

But  that  ftruck  me  in  the  Giocefter^  caufe,  which  I  thought  the  *  ^  ^ 
true  conftniAion ;  namely,  that  there  is  a  diftin£lion  between 
die  place  where  the  poft-mafter  ought  to  have  the  burthen 
thrown  on  him,  and  one  beyond  which  he  ought  not  to  have  it; 
I  am  convinced  that  the  ftrefs  which  has  been  laid  in  the  argu- 
ment of  to-day  on  the  opinion  of  the  C.  B.  refpe^ling  the  4th 
JitB.  5  GeQ.  3.  and  which  explains  delivery  to  mean  delivery  ac 
^very  body's  [^lace  of  abode  within  the  limits  of  delivery,  means 
all  the  diftri^  within  a-poft^town  j  juft  as  if  you  aiked  a  man 
where  be  lived,  and  what  was  his  poft-town. 

There  is,  however,  a  feAion  in  /at.  9  Ann.  c.  lo.  /eM,  22. 
which  feems  to  mark  th^  reafonable  line,  beyond  which  the 
poft  mafter  is  not  obliged,  but  within  which  he  is  obliged  to 
defopcr  letters ;  the  words  of  the  fe^lion  are  as  follow  i  <<  jpro- 
<<  vided  always  and  be  it  further  enaAed,  that  nothing  herein 
^  contained  fhall  be  underftood  to  prohibit  the  carrying  or  re- 
V  carrying  of  any  letters  or  packets,  to  or  from  any  town  or 
*'  place,  to  or  ftpm  the  next  refpedlive  poft-road  or  ftage  ap- 
f  pointed  for  that  purpofe,  above  fix  miles  from  the  fs(id  general 

«  poft- 
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1774*     ^'  poft«<officC|  pr  the  chi^f  offices  of  Edinburgh  and  Dublin  \  but 

-         ■*  «*  thatjcvery  perfon  (hall  have  free  liberty  to  fend  and  employ 

^wia      **  ^^^  perfon  or  perfons  as  they  (hall  think  fit,  to  carry  the  faid 

'  FowDicM.   «<  letters  or  packets,  as  afotcf<iid,  without  any  forfeiture  or 

**  penalty  therefore ;  any  thing  herein  contained  to  the  contrary 

««  notwithftanding^" 

Now  there  is  no  general  pod  thut  goes  within  7  pr  8  miles  of 
Londch\  neverthelefs  tht  poft-mafter  has  always  delivered  letters 
within  London  and  the  contiguous  buildings  at  the  eftabli(hed 
rate  of  poftage :  But  he  never  delivered  them  at  Putney  ;  that 
as  a  ftrong  proof,  coeval  with  th^  ift  ftatute  which  efiablKhed  a 
rate  of  poftage,  that  there  are  boundaries.  And  this  fe£kion  lays 
a  foundation  for  me  to  fay,  that  there  is  fuch  a  line.  The  legif* 
lature  forbids  all  letters  to  be  carried  by  any  other  perfons  under 

"  certain  ctrcumftances  and  reflridiions  \  but  it  appeared  neceflTaryt 
if  a  place  was  four  or  five  miles  diftant  from  a  poft*town  or  ftagCf 
tflUt  letters  (hould  be  carried,  and  the  perfons  carrying  them  paid 
for  it.  And  I  lay  ftrefs  on  the  term  any  town  or  place.  It  faytr 
^  Town  or  place  -,''  becaufe  there  are  fome  ftages  where  there  is 
but  a  fingle  houfe,  as  Hartfordbridge  ^  but  the  town  is  confi- 
dered  as  one  fpot,  and  the  whole  of  it  is  taken  as  terminus  ad 
quern.  In  the  Glocefter  cafe,  Stock  v.  Harris^  Hil.  11  Gl  3. 
/{.  B.^  the  court  confidered  the  city  of  Glocefter  as  the  poft-towa 
er  place,  in  oppofition  to  limits  out  of  the  town  \  and  on 
that  foundation  it  was'  held  that  the  poft-mafter  had  no  right 
to  vary  the  former  ufage.  Vide  this  cafe  fince  reported  5 
Burr.  2,709. 
^  In  the  prefent  cafe,  the  poft-oifice  contends,  that  in  the  town 

there  is  no  houfe  that  (hall  not  pay  an, additional  fum  for  the 
delivery ;  which  is  in  the  highed  degree  unreafonable,  if  there 
is  a  di(lin£^ion,  which  the  poft*office  itfelf  feems  to  have  made, 

'  as  in  London  \  viz.  in  refpedk  to  places  contiguous  to  it.  The 
poft^town  br  place  is  certainly  a  boundary,  within  which  the 
poft-mafter  is  obliged  to  deliver  letters  at  the  rate  of  poftage  as 
eftablifiied  by  z6t  of  parliament  :  and  here  the  plaintiff's  houfij 
is  within  the  poft-town.  But  in  this  cafe  alfo  the  defendant  has 
demanded  the  additional  charge,  as  a  duty^  which  he  has  no  right 
to  do  whatever :  So  that  we  might  get  clear  of  it  upon  that  groundf 
as  we  did  in  the  Bath  cafe.  But  we  do  not  avoid  the  general  quef* 
tion :  on  the  contrary,  our  decifion  is  exprefsly  upon  the  general 
quelTion.  U  the  queftion  is  made  with  a  view  to  controvert  the 
judgment  in  tbe  Common  Pieasi  we  will  defer  our4)pittioB  torn 

fecond 
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fieamd  aigumcnt*     My  difttii£lbn  does  not  go  to  the  fending  t     1774. 
letter  two  or  three  miles  out  of  town. 


Aston  Jnftice.    In  Stock  ▼.  Harrb,  the  Glocefier  cafe,  the     ^^y" 
court  decided  that  the  poIUmafter  was  obliged  to  deliver  letters  Po«ss€«« 
to  all  perfons  in  the  poft  town  at  the  legal  rate  of  poftage  only^ 
The  cafe  of  Rowning  v.  Goodcbild^  in  C  B.  is  a  dccifion  upon  the 
general  queftion.     A  fingle  poft-houfe  not  in  a  town  might  poflL 
blyaflbrd  a  queftion.    But  this  is  a  poft-town,'and  lam  clearly 
of  opinioli,  that  the  poft  mafter  is  bound  to  deliver  all  letters  with- 
in the  poft-town.  Ifit  is  neceflary  to  layany  additional  chargCf  ^ 
there  oaght  to  be  an  application  to  parliament  for  the  purpofe* 
The  poft-mafter  cannot  impofeany  fum  :  I  am  very  well  fatisfied  ^ 

he  has  Jio  fach  right :  and  with  tefped  to  inconvenience,  it       '  ^ 
would  be  of  infinite  and  general  inconvenience  to  the  public  at 
laigc,  if  they  were  obliged  to  fetch  their  letters  from  the  poft* 
office ;  whereas  this  is  only  a  private  and  particular  inconve- 
nience to  the  poft-mafter. 

WiULEs  Juftice.  I  am  raoft  clearly  of  the  fame  opinion.  The 
ofage  in  London  and  other  great  towns  has  been^  to  deliver  all 
letters  at  the  houfes  of  the  refpefiive  inhabitants  to  whom  they 
are  dlre£led.  In  fmaller  poft-towns  the  poft-mafter  has  declined 
to  do  fo  without  an  additional  allowance :  probably  becauYe  there 
were  only  a  few  perfons  to  difpute  the  right.  I  think  a  poft^ 
town  is  different  from  ^hat  the  cafe  of  aGnglepoft-houfe  might  be. 

The  Bath  cafe  was  cxadlly  this  cafe.  The  defendant  de- 
manded the  additional  fum  ;  and  it  was  there  clearly  held  he 
had  no  right  to  make  fuch  demand.  So  here  it  is  demanded. 
The  cafe  of  Glocefier  was  decided  upon  the  ufage ;  thofe  two 
cafes,  therefore,  did  not  decide  the  general  queftion :  but  the  cafe 
ct Rowning  v.  Goodolild*,  C.B.  did.  And,  therefore,  lam  of  r*/^* 
opinion  upon  both  grounds,  nambly,  upon  the  general  grouqd, 
and  likewife  upon  its  being  a  demand,  that  judgment  fliould  be 
given  for  the  plaintiff. 

AsHHCRST  Juftice.    I  am  of  the  fame  opinion. 

Poftea  delivered  to  the  plaintiff. 

c  ■  — — — — ^— *— ^^— — 

Dob  on  the  deoiife  of  Bayntun  verfus  Watton,  and  *«»d7i 

another. 
I  N  ejedment,  upon  not  guilty  pleaded,   the  jury  found  a 
^  verdid  for  the  plaintiff,  fubje£i  to  the  opinion  of  the  court 
lipoa  the'foUowing  cafe. 

That  Jatu  Sajntun,  being  feifed  in  fee  of  the  premifes  in 
line  deelaiatMl  ancationcd,  by  her  will  bearlog  date  Sifi^  30^. 

1745- 
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1774*     '743^'  duly  execated,  gave  and  devUcd  the  fame  to  her  oephew 
^  Stucley  Boyntun  for  life,   trith  remainder  to  his  firft  and  other 

^^J,  fbns  in  tail  mail,  and  the  iflue  male  of  the  btxljr  of  fuch  fons,' 
Wat«mi»  'and  in  default  of  fuch  iffue  to  her  nephew  Henry  Bayntun  in  like 
manneri  with .  remainder  to  her  nephew  fyiiiiam  Bayntun  the 
leflbr  of  the  plaintiff  in  like  manner*  In  which  will  was  con- 
tained the  following  power :  <<  I  do  hereby  declare,  de£l|  and 
**  appoint,  and  ,  my  will  and  mind  is  that  it  Ihall  and  may  be 
^  lawful  to  and  for  the  faid  Stucley  Bayntun^  Henry  Bayntun  and 
<<  William  Bayntun^  and  for  each  and  evety  of  them,  at  any 
^  time  or  times,  when  they  (hall  come  into  the  aQual  pofleffion 
**  of  the  faid  manors,  capital  mefluagcs,  and  premifes  hereby 
^*  by  me  given  to  them  as  aforefaid,  by  any  writing  or  writings 
*<  to  be  fubfcribed  and  fealed  by  any  or  either  of  them,  when 
<*  poflefied  of  the  faid  premifes  as  aforefaid,  in  the  prefence  of 
^  three  witnefles,  at  the  lead,  to  demife,  leafe,  or  grant  the 
*<  faid  premifes,  to  each  of  them  hereby  granted  as  aforefaid,  to 
**  any  perfon  or  perfbns  whatfoever,  for  the  term  of  one  and 
««  twenty,  years,  or  under,  or  for  any  number  or  term  of  years 
«'  determinable  upon  one,  two,  or  three  Hves,  in  pojfejfton^  and 
«•  not  in  rtverfton!*  --^ '  " 

That  the  faid  Jane  Bayntun  died  feifed  of  the  faid  premifes  ; 
on  whofe  death  the  faid  Stucley  Bayntun  entered,  and  in  his  life 
time  the  faid  Henry  Bayntun  died  without  iflue. 

That  the  faid  Stucley  Bayntun,  on  Jan,  21ft  177a,  by  inden« 
ture  made  and  duly  executed  between  the  faid  Stucley  Bayntun  of 
the  one  part,  and  Anne  Surman  of  Cbadlington  of  the  other  part, 
did  demife  all  and  fingular  the  faid  premifes  in  the  faid  eje£tment 
mentioned,  to  the  faid  Anne  Surman^  to  hold  unto  the  faid  Anne 
Surman^  her  executors,  adminiftrators,  and  afligns,  from  the 
day  of  the  <b/f  thereof,  for  and  during  and  unto  the  full  end  and 
term  of  fourfcore  and  nineteen  years,  from  thence  nextenfuing, 
and  fully  to  be  complete  and  ended,  if  <he  the  faid  Annt  Sutmani 
Sarah  Netinnan,  and  Edward  Newman^  fon  artd  daughter  of 
Hannah  Newman  of  Cbadlington  aforefaid,  any  or  either  of  them^ 
fiiould  fo  long  happen  to  live,  iic. 

That  the  faid  Stucley  Bayntun  died  without  iflue.  % 
The  quedlon  was.  Whether  upon  the  whole  of  this  cafe  the 
plaintifFhad  a  right  and  title  to  recover  ? 

Mr.  Howorth  for  the  plaintiff'  objeAed,  that  this  leafe .  btiog 

S^ade  to  commence yrvm  the  day  of  the  date,  was  a  leafc  in  rever^ 

Jhn  aod.Bot  infofeffion  i  and  therefore  aot  purfuantto  the  power. 

\  Mr, 


KICHAELMAS  TERM  15  George  IU.  B.  R.  191. 

Sfr.  £«&/fD0f  for  die  defendant  acknowledged  there  were  a     17^4; 
great  many  authorities  againft  him,  in  cafca  oifreiboli  demifes  i  - 
but  none  in  the  cafe  of  a  leafe  under  a  power  gtvem    On  the*      Doc 
contrarj^  he  infifted,  that  the  execution  of  powers  have  alwagrs  wrTtoir, 
been  conftrued  moft  liberally  in  favour  of  the  party  for  wbofe 
benefit  tliey  are  intended  t   and  cited  TolUtt  verfus  7V/to»  2  P. 
Wms,  489.  wbere  Baron  having  a  power  to  make  a  jointure  by 
doejf  did  it  by  vn/l^  and  the-court  held  it  a  good  execution  of 
the  power  notwithftanding. 

With  refpe&  toi  the  leafe  being  a  leafe  in  reverfion,  as  being, 
to  commence  from  tbe  day  of  the  date^  he  cited  the  cafe  of. 
Uuellen  verfus  Morgan^  cited  in  3  Bulftrodey  203 »    Bacm  verfusi 
WalUr  \  in  which  firft  cafe  it  was  held^  that  a  leafe  m^t  babm* 
imna  datu  and  adiedat&s^  was  all  one. 

In  2  Salh,  413.  I  Lord  Rajm.  84.  S.  C.  it  is  laid  dowtt 
that  a  leafe  to  commence  a  datu,  includes  the  day  of  the  date. 

And  in  2  Wiifan  165.  Freeman  on  demife  of  Vernon  verfaa 
WtJ^  the  court  decided,  that  a  leafe  for  lives  to  begin  from  the 
day  of  the  date,  and  feifin  delivered  afterwards,  is  good,  and  (hall 
aot  be  faid  to  convey  a  freehold  to  commence  infuturo :  and  in 
a  note  at  the  end  of  the  report,  it  is  added,  that  Mr.  Juftice 
Wj/motf  at  a  former  trial  in  ejeAment  upon  this  fame  leafe,  was 
of  opinion,  that  from  the  date  and  from  the  day  of  the  date^ 
was  the  very  fame,  and  both  included  the  day. 

AsHHURST  Juftice.  Mr.  Juftice  WUmot  in  that  cafe  left  it  to 
the  jury  to  fay,  whether  they  would  not  prefume  that  livery  of 
fnjin  was  made  fubfcquent  to  the  leafe. 

Mr.  Howortb.  The  diftin£lion  that  univerfally  prevails 
through  all  the  cafes  is,  that  a  leafe  to  commence  from  the  date 
includes  the  day,  but  a  leafe  to.  commence  from  the  day  o£ 
the  date,  as  in  the  prefent  cafe,  excludes  the  day  of  the  leafp 
made :  and  the  cafe  of  the  Countefs  of  Portland^  in  the  £/<;• 
theqtur^  is  in  point.  It  was  argued  four  times  and  finally  ad* 
jUi^ed.     The  cafe  cited  from  Wllfon  muft  be  a  miftake. 

Lord  Mansfield.  I  think  it  muft  be  fo,  and  the  other  autho* 
rinesare,  I  am  afraid,  too  ftrong^to  get  over.  At  the  fame  tioic 
I  am  forry  that  there  ever  exifted  a  determination,  which  avoid- 
ed a  Fair  leafe,  by  conftiuing  from  the  day  of , the  date,  to  exclude, 
die  flay  of  the  date ;  becaufe  it  may  be  taken  either  way.  It 
would  have  been  a  very  right  principle  of  law  to  have  faid,  if 
ftt'one  confttu^on  will  render  the  leafe  good,  and  the  other 
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will  make  it  vold^  the  conftru£lion  which  makes  the  leafe  good 
{hall  prevail;  becaafe  it  mfuft  manifeftl]^  hare  been  the  intention 
'of  allpartiesy  that  the  leafe  (hould  be  a  valid  aiid  efiedual  leafe^ 
•  I  applaad  Lord  Chief  Juftice  Wtlm^^  for  leaving  it  to  the 
jnryy  to  prefume  livery  oifei/in  the  laft  moment  t>f  the  day,  and 
if  this  cafe  could  be  determined  that  way,  I  certainly  ihould 
vn&k  for  it  \  but  it  cannot.  If  you  think  you  can  find  a  con- 
trariety^of  authorities,  I  (hould  be  glad  tolay  hold  ofir^  and 
fhould  be  glad  to  bring  the  matter  back  to  common  fenfe  and 
the  cleareft  principles  of  juftice:  adding  the  word  enclujive^  or 
inelufive^  would  be  decifive.  Then  it  is  a  queftion  of  con-« 
ftrnQion  which  word  (hould  be  implied. 

Aston  Juftice,  I  think  it  a  very  hard  cafe  ;  but  the  authori^ 
ties  are  too  many  to  be  got  over.  The  cafe  in  JVUfin  muft  be 
amifliake. 

Mr.  Juftice  ITiUes,  and  Mr.  Juftice  ^A<^i^  concurred. 
Judgment  for  the  Leflbr  of  the  Plaintiff. 

Vide  poft.  Doe  ixdim.  Pugb  verfus  Duke  ofLee^t  i»fra^  724^ 
%  very  elaborate  opinion  of  the  court,  in  which  it  was  held,  that 
Jhm  tie  date  ^ndjrom  tie  day  of  tie  date  may  both  include  the 
day  of  the  date. 

Ssmitf*  ScHULDAM  ver/us  BuNNiss  and  another* 

Perfohtem-  IN  debt  for  five  penalties  upon  the  Stat.  3  G.  3.  c,  15.  the 
g^'^^        declaration  confifted  of  five  counts. 

3.  c  15.  to  At  the  trial  a  verdi£i  was  given  for  the  defendants,  upon  the 
lu^nof^  fecond  count,  and  for  the  plaintiff  upon  all  th^  other  counts^ 
frnmen*-  fubje^l  to  the  opinion  of  the  court,  on  the  following  cafe, 
to  tofpea  ^  **  Tl^*^  *^  borough  of  Aldeburgb  fends  members  to  parlia* 
^^^  &  **  n^**^  5  ^**  ^"^^  freemen  of  the  borough  become  fuch,  either 
in  which  '  «  from  a  fcrvitude  «f  fcvcn  years  apprentice(hip,  or  by  ele£iion  ; 
^admir.  „  ^Ijj^^  ^jjg  yjgjj^  Qf  eleaing  freemen  is  in  the  capiul  burgcffes 
freemen  are  '<  by  zSt  of  court,  in  their  corporate  affemblies,  confifting  of  9 
%iAvtiittt  '*  certain  number  of  the  members  of  the  borough  of  certua 
there  are       (c  denominations.''  « 

SMfk^  &€.  ^^  That  there  is  an  aJfimUy  took,  in  which  the  jsledion  of 
foucbor  **  oQcers,  the  nomination  and  admijionof  freemen,  and  all  othet 
Cofpora.  c(  afis  of  court  are  entered ;  which  book  is  kept  in  a  c6eft,  under 
aaion  wui  f*.  two  locks  and  keys,  and  is  in  the  cuftody  of  the  bailiffs  of  the 
rrfiife  i^'  *<  borough.  That  the  entries  of  admiflions  of  freemen  in  thi» 
fpcit^,  tboqgb  thcwQr4«of  the  ftatutc  are  in  the  iidgvlir  numbcri  Mgwr,  Mifi  9fi* 
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Kook  €xprcfs  them  as  being  du/y  de^td^  or  as  taking  hj  fenntttde:     1774. 

bat  tlmoft  all  the  freemen  are  now  bemrary  freemen.    That  for 

aboot  eight  years  laft  pft,  the  admiflions  of  freemen  have  not 

been  entered  in  this  book ;  and  the  town  clerk  faid,  they  were 

fo  omitted  by  direction  \  but  that  fach  dire&ioa  was  not  the     *"''''^ 

order  6f  the  coart. 

That  there  is  likewife  a  Jlampt  Uok,  made  and  kept  by  the 
town  clerk,  in  which  the  admiffions  of  freemen  ar^entered, 
with  the  times  of  their  admiffion  ;  but  it  does  not  contain  the 
names  and  chara£ler$  of  the  perfons  conftituting  the  courts  at 
which  the  admiffions  were  made.  That  in  this  book  the  title 
to  the  freedom  is  not  in  general  fet  out,  but  there  are  a  few.  in'* 
fiances  in  which  the  freemen  are  faid  to  have  beeq  eUBed^  and  in 
one  or  two  to  have  taken  up  their  freedom  hj  fervitude. 

That  there  is  likewife  a  copy  or  duplicate  of  this  book  which 
is  kept  by  the  bailiffs. 

The  town  clerk  alfo  faid,  that  fince  the  enTk-y  of  the  admiffions 
in  the  affemhlj  hook  had'been  difcontinued,  he  had  fometimes 
taken  a  minute  of  the  admiffions  on  loofe  papers ;  but  that  he 
did  not  file  them  or  prefcrve  tjiem  in  any  order,  but  fometimes 
carried  them  home  to  his  houfe  at  Ipfwiciy  and  fometimes  left 
them  loofe  in  the  ajfembly  booh. 

The  town  clerk  likewife  faid,  that  a  difboneft  man  in  his  office 
bad  it  in  his  power,  if  he  was  fo  difpofed,  to  cuter  fiAitious 
freemen  in  xhtjlampt  booh. 

That  in  May  1773,  ^^^^^  ^^8  an  elefiion  for  one  member  of 
parliament ;  when  Mr*  Fonntreau  and  the  aforefaid  Mr.  Lwg 
were  candidates;  and  there  having  been  a  large  creation  o£ 
freemen  lately  made,  by  the  intercft  of  Mr.  Fonnereau^  Mr.  Long 
was  deCrous  of  feeing  whether  they  were  made  conftitutionally  ;  . 
and  therefore  caufed  the  feveral  demands  dated  in  the  declaration 
for  the  infpe£lion  of  the  ajfembly  booh,  to  be  duly  made,  according 
to  the  direction  of  the  flat.  3  Geo.  3.  But  the  defendants  refufed 
to  produce  it,  or  to  permit  fuch  infpe  Aion ;  referring  the  parties 
demanding  the  famc«  to  the  Jlampt  booh,  in  the  hands  of  the  town 
clerk  (of  which  Mr.  Long  had  had  a  copy  before,  and  in  which 
the  late  creation  was  inferted),  or  offered  to  produce  the  dupli« 
catc  in  their  cudody,  for  infpe£lion. 

One  of  the  prefent  bailiffs  at  the  trial,  though  fubpcenaed  for 
that  purpofe  with  ^Jubpana  duces  tecum^  refufed  to  produce  tht 
faid  book  at  the  trial. 

V0X..I.        '      '.  0  The 
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T774*     mean  a  ddiverj  at  the  refpedive  houfes  within  the  town,  becaufe 
■  the  tnconveni^nce  would  be  fo  great  as  to  render  it  next  to  ira* 

^^     poflible  that  every  body  (hould  fetch  their  own  letters. 

Pow^icH.       Next  as  to  authorities:  The  cafe  of  Barnes  v.  FoUyp  Hil^ 

8  Geo.  3*  I7<$8.  R.  B.  has  decided  that  the  poft-mafter  cannot 

demand  or  feceive  any  thing  for  the  delivery  of  letters  within  the 

poft-town,  beyond  the  legal  rate  of  poftage.    In  Stock  v.  Harris^ 

'Eifi.  1 1  G.  3.  £•  B*  it  was  adjudged  that  the  poft-maftcr  wa$ 

•    entitled  to  nothing  niore  for  tlie  delivery  of  a  letter  than  the  ufaal 

'    rate  of  poftage. 

^g.        ^      But  in  Retiming  v.  GoodciilJ,  Trin.  13  Gw.  3.  C.  5.*  the 

ported  in'ft'  general  queftion  came  before  the  court,  and  is  decifiye  in  favour 

Rep^oS.    ^^  the  plaintiff  in  this  pafe.  '  It  was  an  ^Gtion  againft  the  deputy 

poft-mafter  of  Ipfwich  for  not  delivering  the  plaintiff's  letters  at 

his  place  of  abode  at  Ipfwich^  but  on  the  contrary  detaining 

them,  tie.    Upon  not  guilty  pleaded,  the  jury  found  a  verdi^ 

for  the  plaintiff,  ftt£)e£l  to  the  opinion  of  the  court  on  a  cafe 

ftated.    The  queftion  was.  Whether  the  defendant  was  obliged 

to  deliver  the  letters  to  the  inhabitants  of  Ipfwich  at  their  places 

€>f  abode.    Lord  Chief  Juftice  de  Grey  delivered  the  opinion  of 

the  court. 

*  This  queftion  depends  upon  the  conftru£tion  of  \)\tjht.  9  Ann.^ 
e.  to.  and  the  only  confideration  is,  What  is  meant  by  the  wort. 
delivery  ?  That  is,' Whether  the  poft-mafter  is  obliged  to  deliver 
the  letters  to  the  inhabitants  at  their  refpe£live  places  of  abode ; 
er.  Whether  it  is  fuffieient  if  the  letters  are  delivered  to  them  at 
the  poft-office.  "RjfeB.  2.  it  appears  that  the  duty  of  the  poft- 
mafter,  confifts  in  three  articles,  namely,  receiving,  carryings 
and  delivering  letters;  by  the  {zmtfeS,  he  is  empowered  to  fix 
as  many  ftages  as  he  thinks  fit  for  that  purpofe.  Therefore  as  ' 
.the  term  carrying  implies  a  place  and  perfon  to  whom  they  are  to 
be  carried,  the  term  delivering  implies  a  place  and  perfon  to 
whom  they  are  to  be  delivered.  But  the  mere  quitting  of  the  cufw 
tody  of  a  letter  docs  not  anfwer  the  idea  of  the  word  delivery,  nor 
indeed  can  the  poft-mafter  general,  by  fending  a  letter  from  his 
office  in  London  to  his  office  at  Ipfwich^  be  faid  to  quit  the  pof- 
feffion,  it  is  only  a  continuation  of  the  cuftody  of  it.  His  Lord* 
Oiip  compared  this  zAfeB.  vrithfeB.  40.  which  prpvides  againft  the 
detaihmg  any  letter:  with^.  39.  where  the  delivery  as  well  as 
the  conveyance  is  named  in  ^xing  the  poflage :  with^/?.  30. 
which  gives  a  fommairy  jurifdifiion  in  cafe  of  any  perfon  to 
whom  a  letter  is  delivered  tefufihg  to  pay  the  poftage:  and  be 
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likewife  dted  tbcjlai.  g.  G.  3*  r.  25.^0/.  4  G,  2.  c.  33.  and  con-*     1774. 
eluded  that  from  a  compariTon  of  all  the  a£U  on  the  (ahjeGt  » 

whicli  were  uniform  and  confiltent  with  each  other»  it  was  dear  ^^^^ 
the  legiflature  meant  by  deliveryi  a  delivery  to  the  perfon  at  hit  Powsica. 
place  of  abode.  That  the  ufage  in  London,  and  other  great  com^ 
mexcial  towns,  as  Tori  and  Briftd,  was  agreeable  to  this  conftmc- 
cion,  and  that  the  (ame  rale  mnft  take  place  throughout  the  king- 
dom. The  cafe  therefore  of  Rowning  v.  Goodcbild  is  decifive  of 
the  qoeftion.  But  there  are  two  particular  fads  found  by  thb  fpe^ 
dal  verdid^  which  are  material,  ifl:.  That  the  poft-mafter  acqui* 
efced  in  delivering  letters  to  one  family,  at  the  legal  rate  of  poftp 
age,  for  five  years,  adly.  That  the  poft-mafter  demanded  this  ad- 
ditional penny,  which  in  the  cafe  of  Barnes  v.  Foley  it  was  fet^ 
tied  he  b^d  no  right  to  do ;  for  he  cannot  impofe  a  general  tax, 

Mr.  Mansfield  for  the  defendant.  With  refped  to  the  laft  ob- 
jefHon,  if  it  were  to  prevail,  it  would  evade  the  greater  queftion 
intended  to  be  decided  by  this  fpecial  yerdid^  which  is  framed 
fb  as  to  take  the  fenfe  of  the  court  upon  the  general  queftion; 
and  as  to  the  acquiefcence  of  the  poft-mafter  in  the  particular 
cafe  mentioned^  it  is  found  that  every  other  perfon  except  riiat 
particular  family  has  been  content  to  pay  the  additional  pemiy 
from  the  firft  eftablifliment  of  the  poft  at  Hungerford  to  the  pro> 
fent  time.  It  is  further  found  that  this  extraordinary  payment  la  « 
a  reafonable  fom  for  the  labour  of  the  poft-mafter  in  delivering 
letters  at  the  honfes  of  the  refpedive  inhabitants,  unlefs  he  is 
bound  to  deliver  them  at  the  legal  rate  of  poftage  only. 

The- legality  of  this  payment  turns  upon  thefe  two  grouhds. 
ift.  That  fomething  is  underftood  under  the  word  "  delivery  f* 
and  2dly,  That  there  is  no  prohibition  againft  taking  a  confi- 
deration  for  the  delivery  of  letters  in  poft  towns. 

Fir/l,  as  to  the  limits  of  delivery,  it  is  plain  from  the  worda 
of  the^^.  5  G.  3.  e.  25.  feU,  4.  that  limits  of  delivery  mean  die 
whole  of  a  particular  diftriQ  adjacent  to  a  poft^town^  afwhidi 
poft-town  letters  for  the  inhabitants  of  fuch  diftriA  are  direAed 
to  be  left.  If  that  be  the  true  conftmftioni  even  tlm  Orkneys 
are  within  the  Kmits  of  delivery.  Every^  place  in  England  is 
within  the  limits  of  (bme  delivery  or  other ;  therefore  no  argu* 
nent  to  ihew  that  dsfifeiy  means  a  delivery  at  the  place  of  abode 
can  be  drawii  from  the  expreffion  *<  limits  of  delivery."  But 
the  words  may  be  as  well  fatisfied  by  a  delivety  at  the  poft^office. 
If  not,  ibe  Whok  rert&tte  would  not  fitffice  for  the  ezpence  of 
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'»774<     freemen,  none  (ball  Tote  unlefs  thej  flhall  have  been  admitted  to 
their  freedom  twelve  calendar  months-  previous  to  the  ele£lion  | 


DAM  *     with  an  exception  however  as  to  all  thofe,  who  are  made  freemen 
BvNNXM.    ^^^^  ^^^  foundation  of  inchoate  rights;  as  by  births  marriage^ 
or  fervitude.    In  this  a£l  there  is  a  claufe,  upon  which  the  pre* 
feqt  a£lion  is  brought*    I  will  read  it. 

<*  And  be  it  further  enaded  by  the  authority  aforefaid/  that 
«*  the  may^r,*  bail^fi  flieri^  town-cl^ri,  or  otljer  ofEurer  of  any 
«<  corporation,  having  the  cuftody  of,  or  power  over  the  records 
«  of  the  fame,  faTr." 

Toil  obferve  from  my  manner  of  reading  it  that  this  claufe  is 
technically  penned;  and  though  throughout  the  kingdom  it  is 
well  known  thefe  offices  are  executed  by  more  perfons  than  one, 
and  that  there  are  other  offices  in  which  many  perfons  are  joined, 
yet  this  a£l  confiders  each  officer  as  fingle,  and  defcribes  him 
according  to  his  office.  * 

The  prefent  a£lion  was  brought  againd  the  two  defendants, 
as  the  bailiff  of  the  town  of  AlSorough^  for  refuCng  the  plain-» 
tiff  an  infpeclion  of  the  book  or  books  wherein  were  entered  the 
admifTion  of  freemen ;  and  it  is  brought  againft  thtm  jointly  as 
the  taUif  or  perfons  executing  that  office.  (His  Lordffiip  dated 
the  cafe  verbatim,  and  proceeded  thus :) 

At  the  triil  there  was  no  other  queftion  or  difficulty  than 
barely  whether  the  aflembly  book  was  within  the  defcription  of 
the  ad  of  parliament.     And  there  can  be  no  doubt  as  to  that ; 
becaufe  the  a£k  relates  to  all  books  which  contain  the  nomination 
and  admiffion  of  freemen,  and  this  is  fuch  a  book,  though  it  is 
not  a  book  that  comes  down  to  late  times.  But  a  parfy  may  want 
to  know  whether  other  perfons  have  a  right  by  fervitude,  faTr. 
as  well  as  to  difcover  who  are  occafional  freemen,  therefore  he 
has  a  right  to  jnfpe£t  ail  fuch  books  and  papers.  ^    In  this  cafe 
the  (lampt  book,  at  bed,  is  but  an  irregular  one.     But  it  did  ap- 
pear to  me  on  the  date  of  the  cafe,  that  the  bailifFs  had  conceived 
a  doubt  iy>on  that  point;  and  having  been  taught  to  believe, 
from  the  circumdance  of  the  occafional  freemen  being  entered 
in  the  dampt  book,  and  the  a£t  of  parliament  operating  only 
upon  fuch  freemen  as  were  admitted  within  a  year,  that  the' 
dampt  book  was  the  only  book  within  the  meaning  of  the  a8, 
they  had  proceeded  under  an  apprehenfioa  that  they  were  right 
in  refufing  an  infpedion  of  any  other. 

^  *  Hit  Lordfhip  laid  a  ftrcfs  upon  the  name  of  each  different  ofl&cer  being  in  the 

fiogujar  number. 
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That  being  the  light  in  which  I  faw  their  condu^^^  I  did  not  l^^^ 
d6ubt  at  all  that  for  feveral  offences  feveral  penalties  might  be 
recovered  ;  but  I  thought  a  verdiA  for  fo  manj  penalties  hard 
*and  unreafonable.  No  doubt  if  a  party  chofe  to  so  to  the  utmoft  ^rf"* 
extent  and  rigour  of  the  a£l»  he  might,  by  repeated  demandsy 
raife  io^qoo/.  i^r  a  larger  fum.  I  therefore  was  willing  to  Uftea 
to  the  obje£lions,  and  recommended  it  to  the  parties  to  confider 
whether  they  would  infid  upon  all  the  penalties* 

A  formal  objection  which  has  been  made  is,  Whether  the  ac- 
tion can  be  maintained  againft  iotA ;  and  mod  undoubtedly  it 
may ;  for  the  breach  of  truft  in  one  is  a  breach  of  truft  in  both.  ' 
But  in   this  cafe  the  fa£l  is,  that  they  both  refufed :  therefore 
there  can  be  no  doubt  but  that  they  might  be  charged  yW/7//j. 

jfjlorr  Juftice.     The  right  given  by  the  aft  of  parliament,  ig  ' 

a  right  of  infpefting  all  books  in  v;hich  the  admifEons  of  free«  ' 
men  arc  inferted :  and  copies  may  be  taken  by  the  parties  ap- 
plying. And  a  candidate  may  not  only  want  them  for  the  pur- 
pofe  of  feeing  who  his  adverfaries  are;  but  it  may  be  likewife 
neceflary  to  him  for  the  purpofe  of  taking  copies  of  the  ad- 
mifiions  of  his  own  voters.  Therefore  he  has  clearly  a  right  to 
fee  a/I  the  books. 

With  regard  to  the  other  queftion.  Whether  the  a£lion  will 
lie  againft  them  jointly;  the  bailiff's  are  in  law  but  one  ofiicerv 
If  one  ha^  opened  the  books  and  the  othtr  had  refufed,  no  aftioa 
could  lie  againft  the  latter.  But  here  both  refufed ;  and  both 
mud  anfwer  for  the  delinquency  of  both. 

Mr.  Juftice  JTi/Ics  and  Mr,  Jultice  AJlohurft  of  the  fame  opinion. 
Let  the  Pojlea  be  delivered  to  the  plaintiff^. 


CtARKE  verfus  Shee  and  Jqhnsoii.  ^.^ 

'THIS  was  an  action  of  trefpafs   on  the  cafe,  wherein  the 
"*     plaintiff  declared,  that  the  defendants  on  the  ift  oi  Jum  ^^^]^Tr 
1773,  ^^  London^  &c,   were  indebted  to  the  plaintiff"  in  the  rutt^eti, 
fum  of  1,000/.  for  divers  fums  of  money  to  the  defendants,  by  ^c*^,^^ 
the  plaintiff*,  at,  the  fpecial  inftance  and  requeft  of  the  defend-  ^^^^  of 
ants,  before  tb^t  time  lent  and  advanced.  There  were  two  other  Sote^  ^' 
counts  for  money  laid  out  and  »pended,  and  for  money  tad  and  *S^^fta  , 
rtceivedhj  the  defendants  to  the  plaintiff''s  ufe.  fon,  imo* 

To  this  declaration  the  defendants  pleaded  the  general  ijfue^  h^Jthcy 
9n4  thereupon  iffue  was  joined.  havecojne 

provided  their  identity  can  be  traced  and  afccitaiaed. 

0  3  '  Thia 
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^774-     **  poft^^ffice,  gr  the  chi^f  offices  of  Edinburgh  and  Dui/Ini  but 

•— "  that^cvery  perfon  mall  have  free  liberty  to  fend  and  employ 

^vilfu^  **  ^"^  perfon  or  pcrfons  as  they  (hall  think  fit,  to  carry  the  faid 
'  PiowDicK.  *«  letters  or  packets^  as  afoi'cf.iid,  without  any  forfeiture  or 
^*  (>enalty  therefore  *,  any  thing  herein  contained  to  the  contrary 
•*  notwithftanding^" 

Now  there  is  no  general  poft  thM  goes  within  7  pr  8  miles  of 
Loftdohi  neverthdefs  th^  poft-mafter  has  always  delivered  letters 
within  London  and  the  contiguous  buildings  at  the  eftabli(hed 
rate  of  poftage :  But  he  never  delivered  them  at  Putney ;  that 
is  a  ftrong  proof,  coeval  with  th^  i  fl;  ftatute  which  eflabliOied  a 
rate  of  poftage,  that  there  are  boundaries.  And  this  (ef^ion  lays 
3  foundation  for  me  to  fay,  ths^t  there  is  fuch  a  line.  The  legtf- 
lature  forbids  all  letters  to  be  carried  by  any  other  perfons  under 
"  certain  circumftances  and  reflri&ions }  but  it  appeared  neceflary^ 
if  a  place  was  four  or  five  miles  diftant  from  a  poft«»town  or  ftage» 
Aut  letters  fliould  be  carried,  and  the  perfons  carrying  them  paid 
for  it.  And  I  lay  ftrefs  on  the  term  any  town  or  place.  It  fays 
<<  Town  OT  place  *,"  becaufe  there  are  fome  ftages  where  there  is 
but  a  fingle  houfe,  as  Hartfordbridge  %  but  the  town  is  confi* 
dered  as  one  fpot,  and  the  whole  of  it  is  taken  as  terminus  ad 
quern.  In  the  Glocefter  cafe,  Sioch  v.  Harris^  Hil.  11  Gl  3, 
it.  B.  the  court  confidered  the  city  of  Ghcefier  as  the  poft-towa 
or  place,  in  oppofition  to  limits  out  of  the  town ;  and  on 
that  foundation,  it  was' held  that  the  poft-mafter  had  no  right 
to  vary  the  former  ufage.  Vide  this  cafe  fince  reported  5 
Burr.  2,709. 

In  the  prefent  cafe,  the  pod-office  contends,  that  in  the  town 
there  is  no  houfe  that  fliall  not  pay  an, additional  ium  for  the 
delivery;  which  is  in  the  higheft  degree  unreafonablc,  if  there 
is  a  diftin£lion,  which  the  poft-office  itfelf  feemsto  have  made^ 
'  as  in  London ;  viz.  in  refpeA  to  places  contiguous  to  it.  '  The 
poft-town  6t  place  is  certainly  a  boundary,  within  which  the 
poft-mafter  is  obitged  to  deliver  letters  at  the  rate  of  poftage  as 
eftabliffied  by  z€t  of  parliament :  and  here  the  plaintiff's  houf< 
is  within  the  poft-town.  But  in  this  cafe  alfo  the  defendant  has 
demanded  the  additional  charge,  as  a  dutyy  which  he  has  no  right 
to  do  whatever :  So  that  we  might  get  clear  of  it  upon  that  ground^ 
as  we  did  in  the  Bath  cafe.  But  we  do  not  avoid  the  general  que£» 
tion :  on  the  contrary,  our  decifion  is  exprefsly  upon  the  general 
<)tte({ion«  if  the  queftion  is  made  with  a  view  to  controvert  the 
judgment  in  the  Common  Pieasi  we  will  defer  our>opinioii  to  a 

fecond 
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fiecond  argument*     My  diftin£lion  does  not  go  to  the  fending  a     I774« 
letter  two  or  three  miles  out  of  town. 


Aston  Juftice.    In  Stock  v.  HMrris^  the  Glocejler  cafe,  the     ^^J^ 
court  decided  that  the  poiUmafter  was  obliged  to  deliver  letters  Powss««« 
to  all  perfons  in  the  po/l  town  at  the  legal   rate  of  poftage  onlj^ 
The  cafe  of  Rowmng  v.  Gooddnld^  in  C  B.  is  a  decifion  upon  the 
gmeral  queftion*     A  fingle  poft-  houfe  not  in  a  town  might  poffi. 
hlj  afflnrd  a  queftion.    But  this  Is  a  poft-town,  and  I  am  clearly 
of  <q>inioh»  that  the  poft  mafter  is  bound  to  deliver  all  letters  with« 
in  the  poft- town.  If  it  is  neceflary  to  lay  any  additional  chaige»  ^ 
there  ought  to  be  an  application  to  parliament  for  the  purpofe. 
The  poft-mafter  cannot  impofeany  fum  :  I  am  very  well  latisfied  ^ 

he  has  Jio  fuch  right :  and  with  i efpe A  to  inconveniencCi  it        '  ^ 
would  be  of  infinite  and  general  inconvenience  to  the  public  at 
laigCi  if  they  were  obliged  to  fetch  their  letters  from  the  poft« 
office ;  whereas  this  is  only  a  private  and  particular  inconve- 
nience to  the  poft-mafter. 

WiLLEs  Juftice.  I  aito  moft  clearly  of  the  fame  opinion.  The 
ufage  in  London  and  other  great  towns  has  been,  to  deliver  all 
letters  at  the  houfes  of  the  refpedlive  inhabitants  to  whom  they 
are  direAed.  In  fmaller  poft-towns  the  poft-mafter  has  declined 
to  do  fo  without  an  additional  allowance :  probably  becauYe  there 
were  only  a  few  perfons  to  difpute  the  right.  I  think  a  poft^ 
town  is  different  from  ^hat  the  cafe  of  a  fingle  poft-houfe  might  be* 

The  Bath  cafe  was  exafily  this  cafe.  The  defendant  de« 
roanded  the  additional  fum  ;  and  it  was  there  clearly  held  he 
had  no  right  to  make  fuch  demand.  So  here  It  is  demanded. 
The  cafe  of  Glocefter  was  decided  upon  the  ufage ;  thofe  two 
cafes,  therefore,  did  not  decide  the  general  queftion :  but  the  cafe 
dRtrwning  v.  Goodfhild*,  C.  B.  did.  And,  therefore,  I  am  of  Repf^ 
opinldn^ponboth  grounds,  namely,  upon  the  general  grouted, 
and  likewife  upon  its  being  a  demand,  that  judgment  {hould  be 
given  for  the  plaintifF. 

AsHHURST  Juftice.    I  am  of  the  fame  opinion. 

Poftea  delivered  to  the  plaiutifi. 

Dob  on  the  demife  of  Bayntun  ver/us  Watton^  and  Semdi^i 

another. 

I  N  eje&ment,  upon  not  guilty  pleaded,  the  jury  found  a 
^  verdid  for  the  plaintiff,  fubje£l  to  the  opinion  of  the  court 
irpda  the'foUowing  cafe. 

Tfaat  ^rnie  Bayntun,  being  feifed  in  fee  of  the  premifes  in 
the  MaM»%  nen^onedi  by  her  will  beaibg  date  Soft.  30^. 

174S- 
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'774*     '74S>  ^^^7  executed,  gcive  and  devifcd  the  fame  to  her  nephew 
^'  StucUy  Boyntun  for  life,   trith  remainder  to  his  firft  and  other 

^^^  fons  in  tail  mail,  and  the  iflue  male  of  the  body  of  fuch  fons^' 
Watvmi.  aticlin  default  of  fuch  iffue  to  her  nephew  Henry  Bayntun  in  like 
manner,  with .  remainder  to  her  nephew  ff^/iiam  Bayntun  the 
leflbr  of  the  plaintifF  in  like  mannen  In  which  will  was  con** 
tiined  the  following  power  :  <<  I  do  hereby  declare,  deCt^  and 
^  appoint^  and  .  my  will  and  mind  is  that  it  (hall  and  may  be 
^  lawful  to  and  for  the  faid  Stucify  Bayntun^  Henry  Bayntun  and 
<<  WUKam  Bayntun^  and  for  each  and  every  of  them,  at  any 
^  time  or  times,  when  they  (hall  come  into  the  a£lual  pofleffion 
**  of  the  faid  manors,  capital  mefluagcs,  and  premifes  hereby 
^  by  me  given  to  them  as  aforefaid,  by  any  writing  or  writings 
M  to  be  fubfcribed  and  fealed  by  any  or  either  of  them,  when 
**  poiTeflfed  of  the  faid  premifes  as  aforefaid,  in  the  prefence  of 
^  three  witnelles,  at  the  lead,  to  demife,  leafe,  or  grant  the 
<<  faid  premifes,  to  each  of  them  hereby  granted  as  aforefaid^  to 
**  any  perfon  or  perfons  whatfoever,  for  the  term  of  one  and 
'^  twenty,  years,  or  under,  or  for  any  number  or  term  of  years 
<<  determinable  upon  oncj  two,  or  three  Uves,  inpoffejfion^  and 
««  mi  in  rtvetftonJ*  *""  "* 

That  the  faid  Jane  Bayntun  died  fcifed  of  the  faid  premifes  ; 
on  whofe  death  the  faid  Stucley  Bayntun  entered,  and  in  his  life 
time  the  faid  Henry  Bayntun  died  without  iflue. 

That  the  faid  Stucley  Bayntun,  on  Jan,  21ft  1772,  by  inden'« 
Cure  made  and  duly  executed  between  the  faid  Stuc/ey  Bayntun  of 
the  one  part,  and  jinne  Surman  of  Cbadlington  of  the  other  part, 
did  demife  all  and  fingularthe  faid  premifes  in  the  faid  eje£lment 
mentioned,  to  the  faid  jinne  Surman,  to  hold  unto  the  faid  Anm 
Surman,  her  executors,  adminiftrators,  and  afligns,  from  tie 
Jay  of  tie  date  thereof,  for  and  during  and  unto  the  full  end  and 
term  of  fourfcore  and  nineteen  years,  from  thence  next  enfidng^ 
and  fully  to  be  complete  and  ended,  if  ihe  the  faid  jinne  Surmaai 
Sarah  Newman,  and  Edward  Newman,  fon  add  daughter*  of 
Hannah  Newman  of  Chadl'wgton  aforefaid,  any  or  either  of  them^ 
fliould  fo  long  happen  to  live,  &fr. 

Th|t  the  faid  Stucley  Bayntun  died  without  iflue.  \ 
The  queftion  was,  Whether  upon  the  whoje  of  this  cafe  the 
plaintiiFhad  a  right  and  title  to  recover  ? 

Mr.  Howorth  for  the  plaintifi^  objeded,  that  this  leafe .  bring 
m.ade  to  commenceyr^m  the  day  if  the  date,  was  a  kafc  in  rever* 
/(M  and  not  is^f^offeffioni  aadihcrcfer^  not pwritiantto  the  power* 

Mr, 
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Mr.  Baldwin  fot  iht  defimdant  acknowledged  there  were  a     1774/ 
great  onny  audiorities  againft  hiniy  in  cafes  oifretboli  demifes  )  - 
but  none  io  the  cafe  of  a  leafe  under  a  power  given*    On  the       Doe 
cofitrarj)  he  infifted^  that  the  execution  of  powers  have  alwagrs  wrr^ir* ' 
been  conftroed  moft  liberally  in  favour  of  the  party  for  wholie 
benefit  tltey  are  intended :    and  pited  Tolktt  yerfus  Toilet^  a  P. 
Wms.  489.  where  Barm  having  a  power  to  make  a  jointure  bf 
dM,  did  it  bf  wi//,  and  the' court  held  it  a  good  executioa  of 
the  power  notwithftanding* 

With  refpe£l  t0  the  leafe  being  a  leafe  in  reverfion,  as  bein|;. 
to  commence  from  the  day  rf  the  date^  he  cited  the  cafe  of. 
Lluelittt  verfas  Morgan^  cited  in  3  Bulfirode^  203^    Bacon  verfu% 
WalUr\  in  which  firft  cafe  it  was  held^  that  a  leafe  madeioArfl* 
irnna  datu  and  adiedatits,  was  all  one. 

In  2  Saik.  413.  I  Lord  Raym.  84.  S.  C.  it  is  laid  dOwit 
that  a  leafe  to  commence  a  datu,  includes  the  day  of  the  date. 

And  in  2  Wiifon  165.  Freeman  on  demife  of  Vermn  verfoa 
Wtfi^  the  court  decided,  that  a  leafe  for  lives  to  begin  from  the 
day  of  the  date»  and  feifin  delivered  afterwards,  is  good,  and  (hall 
not  be  faid  to  convey  a  freehold  to  commence  infuturo  .*  and  in 
a  note  at  the  end  of  the  report,  it  is  added,  that  Mr.  Juftice- 
Wilmat^  at  a  former  trial  in  eje£lment  upon  this  fame  leafe,  was 
of  opinion,  that  from  the  date  and  from  the  day  of  the  date^ 
was  the  very  fame,  and  both  included  the  day. 

AsBHURST  Juftice.  Mr.  Juftice  Wilmot  in  that  cafe  left  it  to 
the  jury  to  fay,  whether  they  would  not  prefume  that  livery  of 
fitjin  was  made  fubfequent  to  the  leafe. 

Mr.  Howorti.  The  di(lin£tion  that  univerfally  prevails 
through  all  the  cafes  is,  that  a  leafe  to  commence  from  the  date 
includes  the  day,  but  a  leafe  to.  commence  from  the  day  of 
the  date,  as  in  the  prefent  cafe,  excludes  the  day  of  the  leafp 
made :  and  the  cafe  of  the  Countefs  of  Port/and,  in  the  iSx* 
cbeyuer^  is  in  point.  It  was  argued  four  times  and  finally  ad« 
jlidged.     The  Cafe  cited  from  IFilfon  mud  be  a  miflake. 

Lord  Mansfield.  I  think  it  muft  be  fo,  and  the  other  autho- 
rities are,  I  am  afraid,  too  ftrong^  to  get  over.  At  the  fame  ti^ie 
I  am  forry  that  there  ever  exided  a  determination,  which  avoid* 
ed  a  fair  leafe,  by  conftiuing  from  the  day  of , the  date,  to  exclude 
the  (lay  of  the  date  ;  becaufe  it  may  be  taken  either  way.  It 
would  have  been  a  very  right  principle  of  law  to  have  faid,  if 
ftt'one  conftru^on  will  render  the  leafe  good,  and  the  other 

6  will 
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1774*  ^^  make  it  void,  the  conftrudion  which  makes  the  leafe  good 
(ball  prevail}  becaufe  it  mufl!  manifeftly  have  been  the  intention 
^of  ail.parties,  that  the  leafe  (hould  be  a  valid  and  eSeftual  leafei 
•  I  applaud  Lord  Chief  Jufttce  JFilm^t,  for  leaving  it  to  the 
]ury»  to  prefume  liverj  of feifin  the  laft  moment  t>f  the  daj,  and 
if  this  cafe  could  be  determined  that  way,  I  certainly  fliould 
vri&k  for  it ;  but  it  cannot.  If  you  think  you  can  find  a  con- 
trarietyrof  authorities,  I  Ihould  be  glad  to  lay  hold  of  it,  and 
fliould  be  glad  to  bring  the  matter  back  to  common  fenfe  and 
die  cleared  principles  of  juftice:  adding  the  word  eMclufive,  or 
iftebifioe^  would  be  decifive*  Then  it  is  a  queftion  of  con-< 
ftrudiion  which  word  Ihould  be  implied. 

Aston  Juftice.  I  think  it  a  very  hard  cafe  ;  but  the  authori** 
ties  are  too  many  to  be  got  over.  The  cafe  in  Wilfin  muft  be 
a  miftake. 

Mr.  Jttftice  WUhs^  and  Mr.  Juftice  ^^(yr^  concurred* 

Judgment  for  the  Leflbr  of  the  Plaintiff. 
Vide  poft.  Doe  ex  dim*  Pugb  verfus  Duke  of  Let4st  tnfira^  7244 
%  very  elaborate  opinion  of  the  court,  in  which  it  was  held,  that 
Jhm  the  date  9XidJrom  the  day  of  the  date  may  both  include  th^ 
day  of  the  date. 


UrntUf^  ScHULDAM  vtrjus  BuNNiss  and  another. 

Pcifohf  em-  1^  ^^^  ^^'^  ^^^  penalties  upon  the  Ztat.  3  G.  3.  r.  15.  the 

^!^^^^  declaration  confided  of  five  counts. 

3.  c  15.  to  At  the  trial  a  verdid  was  given  for  the  defendants,  upon  the 

a!^M  oC^  fccond  county  and  for  the  plaintiff  upon  all  the  other  countSj 


fubje&  to  the  opinion  of  the  court,  on  the  following  cafe. 
ttllnfMa^^  ^*  Ttiat  the  borough  of  Aldeburgb  fends  members  to  parlia* 
^^^  **^  **  ment ;  that  the  freemen  of  the  borough  become  fuch,  either 
in  which  '  <<  from  a  fervitude  «f  feven  years  apprenticelbip,  or  by  eleQion  ; 
fi^f  S*^'  "  ^^  *^  "8^^  ®f  cleSing  freemen  is  in  the  capital  burgcffes 
freemen  are  <<  by  aA  of  court,  in  their  corporate  affemblies,  confiding  of  % 
Andwiiere  **  Certain  number  of  the  members  of  the  borough  of  certain 
there  are       «  denominations."  « 

Bmtifi^  &c.  <^  That  there  is  an  affemhly  took,  in  which  the  ^ leAion  of 
roughor  *'  officers,  the  nomination  and  admijtonof  fteemtn,  and  all  othet 
Corpora-  tt  zGts  of  court  are  entered ;  which  book  is  kept  in  a  c6eft,  under. 
n^onVuT  f*.  two  locks  and  keys,  and  is  in  the  cuftody  of  the  hnlith  of  the 
^fe^'  <*  borough.  That  the  entries  of  admilfions  of  freemen  in  thit 
fpc^ioD,  thoqgh  the  word*  of  the  ftatate  are  in  the  flagular  nunbertf  mtg^,  Mif,  9fe* 
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Kook  cxprefs  them  as  being  du/y  elefftJt  or  as  taking  hjfirvUade:     ijy^^ 

but  tlraoft  all  the  freemen  are  liow  bomrary  freemen*    That  for 

abont  eight  years  laft  pft,  the  admiflions  of  freemen  have  not 

been  entered  in  this  book ;  and  the  town  clerk  faid,  they  were 

fo  omitted  by  direAion  \  but  that  foch  dire&ioa  was  not  the     ""''''^ 

order  of  the  court. 

That  there  is  likewife  a  Jlampt  Uok^  made  and  kept  by  the 
town  clerk,  in  which  the  admiflions  of  freemen  ar^entered, 
with  the  times  of  their  admiffion  ;  but  it  does  not  contain  the 
names  and  chara£ler8  of  the  perfons  conftituting  the  courts  at 
which  the  admiflions  were  made.  That  in  this  book  the  title 
to  the  freedom  is  not  in  general  fet  out,  but  there  are  a  few.in'« 
ftances  in  which  the  freemen  are  faid  to  have  beei)  eUBed^  and  in 
one  or  two  to  have  taken  up  their  freedom  hjfervitude. 

That  there  is  likewife  a  copy  or  duplicate  of  this  book  which 
is  kept  by  the  bailifis. 

The  town  clerk  alfo  fatd,  that  fince  the  enTk-y  of  the  admiflions 
b  the  affembly  book  had*been  difcontinued,  he  had  fometimes 
(sken  a  minute  of  the  admiflions  on  loofe  papers ;  but  that  he 
did  not  file  them  or  preferve  tjiem  in  any  order,  but  fometimes 
carried  them  home  to  his  houfe  at  Ipfwiciy  and  fometimes  left 
them  loofe  in  the  ajfemhly  hook. 

The  town  clerk  likewife  faid,  that  a  diftioneft  man  in  his  oflice 
bad  it  in  his  power,  if  he  was  fo  difpofed,  to  enter  fiAitious 
freemen  in  xhtjiampt  book* 

That  in  May  1773,  there  was  an  elefiion  for  one  member  of 
parliament ;  when  Mr.  Fonntreau  and  the  aforefaid  Mr.  Long 
were  candidates;  and  there  having  been  a  large  creation  o£ 
freemen  lately  made,  by  the  intereft  of  Mr.  Fonnereau^  Mr.  Long 
was  defirous  of  feeing  whether  they  were  made  conftitutionally  ;  . 
and  therefore  caufed  the  feveral  demands  dated  in  the  declaration 
for  the  infpe£lion  of  the  affembly  book,  to  be  duly  made,  according 
to  the  direction  of  the  flat.  3  Geo.  3.  But  the  defendants  refufed 
to  produce  it,  or  to  permit  fuch  in(pe£lion  j  referring  the  parties 
demanding  the  famc«  to  the  Jlampt  book,  in  the  hands  of  the  town 
clerk  (of  which  Mr.  Long  had  had  a  copy  before,  and  in  which 
the  late  creation  was  inferted),  or  oflered  to  produce  the  dupli« 
cate  in  their  cuftody,  for  infpeQion. 

One  of  the  prcfent  bailiflb  at  the  trial,  though  fubpcenaed  fo? 
that  purpofe  with  zfubpoena  duces  tecum^  refufed  to  produce  tbi 
faid  book  at  the  triaL 

Vot.I»  '0  The 


194  MICHAELMAS  TERM  15  George  IIL   B.  R. 

ITJ^.         The  defendants  called  no  witneffes ;  but  infifted  that  by  the 

-     '—^  meaning  of  tht Jlat,  5  Geo*-^  ^-  15*  they  had  not  incurred  aay  pe- 

dam'     n^hy  by  not  producing  or  permitting  an  infpeciion  of  the  aiTem- 

wc/**      bly  book.     The  quedion  was.  Whether  under  the  circumftanc^s 

of  this  cafe,  the  defendants  were  obliged  ro  produce  the  afiembly 

book  within  the  meaning  of  ihc^at.  3  Geo.  3,  r.  15. 

This  cafe  was  argued  twice,  ift,  In  this  term,  by  Mr.  Cole 
for  the  plaintiff,  and  Serjeant  Sayer  for  the  defendants.  After- 
wards in  Hilary  term,  by  Serjeant  Fofter  for  the  plaintiff,  and 
Mr.  Dutming  for  the  defendants. 

The  obje£lions  were  two;  ift,  That  the  (lampt  book  was  the 
bnly  book  within  the  meaning  of  the  Jlat..  3  Geo.  3.  2d]y, 
That  the  aflion  which  vr2is  joints  ought  to  have  been  brought 
againft  th- defcndants/]^flr^/^/y. 

Serjeant  &iy^  for  the  defendants.  The  ift  queftion  is,  What 
fort  of  infpcftion  the Jlat,  3  Geo.  3.  r.  15.  meant  to  give  ?  And 
clearly,  it  meant  to  give  no  other  than  was  fuilicient  to  anfwer 
the  end  of  the  ftatute  ;  the  fole  obje£^  of  which  is,  to  prevent 
occafional  freemen  from  voting  at  eIe£lioQs :  thefe  the  a£l  de- 
fcribes  to  be,  fuch  perfons  as  have  not  been  admitted  to  their 
freedom  twelve  calendar  months  before  the  election;  and  to 
enable  the  parties  to  know  who  are  within  that  defcription,  it 
provides,  "  that  the  naayor,  is^c.  fliall,  upon  demand  of  any  can* 
•«  didate,  his  agent,  9r  two  freemen,  permit  fuch  candidate,  is'c. 
•*  to  infpe£l  the  books  2nd  papers,  wherein  the  admiiBon  of  freemen 
«*  (hall  be  entered,  t^r.'*  But  the  legiflature  by  ufing  the  words 
I  booh  and  papers^  could  never  intend  that  a  party  fiiould  xnfpefi  all 
the  books  and  papers  of  a  corporation  for  a  century  back,  or  any 
other  unlimited  time ;  but  only  fuch  as  contain  any  entry  of 
freemen  admitted  as  recently  as  the  laft  twelve  months.  If  fo^ 
^the  affemhly  book  (the  fupprefllion  of  which  is  imputed  to  the 
defendants)  is  not  within  the  purview  of  the  a£l  y  for  it  is  in 
evidence,  that  no  admiffion  whatever  had  been  entered  in  the 
iaffembly  books  for  the  laft  eight  years;  that  the  ftampt  book  was 
the  only  book  in  which  any  entry  had  been  made  during  that 
time ;  confequently  it  was  the  only  book  which  could  afford  any 
information  on  the  fubjc£l  of  occafional  freemen  ;  and  therefore 
the  only  one  which  the  parties  bad  a  right  to  infpeA. 

adly,  This  a£tion  ought  to  have  been  brought  againft  the  de- 
fendants/^/flr^^^/y;  for  the  words  of  the  ftatute  are,  **  mayor, 
'  «*  baiiif"  &c.  which  flicws,   it  ought  to   be  brought  againft 

every  bailiffj  i^c.  offending,  in  ihcJtrigUlar  number;  and  if  the 

defendants 
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defendants  might  be  ji/mcd,  the  flatutc  wo^ld  be  evaded  by  Icf-     1774. 
femng  the  penalty  which  the  party  has  no  right  to.     Therefore 
the  a6lion  is  ill  brought. 

The  cq^rt  feemed  clear  for' the  plaintiff  Upon  the  firft  objec-   ^f'y«' 
tion.     But  thinking  the  verdifl  which  was  t^ken  for  five  penal- 
ties hard  and  unreafon^ble,  inclined  to  liilen  to  the  fecond,  and 
therefore  ordered  it  to  (land  over  for  another  argument  upon  this 
latter  obje£lion  only. 

Upon  the  fecond  argument  Serjeant  Fofier  for  the  plaintiff: 
ift,  as  to  the  verdi£l  being  oppreiGve,  the  ftatute  meant  to  givd 
repeated  penalties  for  repeated  offences ;  otherwife  if  a  fingle  pe- 
nalty only  could  be  recovered,  the  objcft  of  the  legiflature  would  * 
be  entirely  fruilrated ;  becaufe  it  would  well  atifwer  the  purpofe 
of  a  candidate  to  indemnify  the  officer  for  refufing. 

With  rcfpcft  to  the  aflion  being  ill  brought,  becaufe  jointly 
againft  both  bailiffs,  their  ojfice  is  but  onef  and  both  make  but 
9ne  officer;  therefore  the  a£lion  is  well  brought  a  gain  ft  them 
jointly.  1 1  Rep,  2.  Auditor  Curias  cafe,  i  Slxnv.  289.  2  Mod. 
23.  3  Lev  399.  CartL  145.  Cro.  EL  625.  8  Mod.  303.  Salter 
V.  Grofuenor.  , 

Lord  Mansfield  being  called  away  to  the  Exchequer  chamber, 
recommeoded  it  to  Fojler  to  confult  his  client  hwo  many  penalties 
he  would  infift  upon.  On  Lord  Mansfie!d*%  return,  Fofler  de- 
dared  he  would  be  content  to  take  one  only  5  whereupon  Lord 
Mansfield  called  upon  the  counfcl  for  the  other  fide  to  go  on, 

Mr.  Dunning  contra.  The  obje£l  of  this  a£i  of  parliament  i$ 
to  make  the  parties  offending  pay  the  penalties,  and  not  aperfoa 
who  never  offended  at  all.  The  qucftion  is.  Whether  this  aftion 
is  rightly  conceived,  which  fuppofes  the  bailiffs  to  have  com- 
mictcd  a  partncrfhip  offence,  and  therefore  to  be  both  liable. 

With  regard  to  the  cafes  cited,  they  all  fall  within  this  rule 
of  difttn^ion :  that  where  the  offence  is  in  the  nature  of  a 
trefpafs,  there  it  is  equally  competent  to  the  party  injured  tu  bring 
a  joint  or  feparate  a£lion.  But  where  it  is  an  a£i  of  omijfton^ 
as  in  this  cafe,  the  omiffion  of  the  one  cannot  be  confidere4  as 
the  omiffion  of  the  other, 

Suppofing  a  diftinfl;  refufal  had  been  proved,  it  was  competent 
to  the  party  aggrieved  to  have  recovered  againft  the  bailiff  ob- 
truding, but  not  againft  the  other.  Therefore  the  aftion  ought 
to  have  been  brought  feparately  againft  each  of  them. 

Lord  Atansfiild.  By  the  acl  of  parliament  to  prevent  occa- 
fional  votesj  it  is  provided^  that  where  the  right  of  elefkion  is  in 

O*  •  Trccmcn 
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»774«     freemen,  none  (hall  vote  unlefs  they  flhall  have  been  admitted  to 
their  freedom  twelve  calendar  mpnthr  previous  to  the  ele£lion } 


DAH      with  an  exception  however  as  to  all  thofe^  who  are  made  freemen 
Bvjivi$a^    upon  the  foundation  of  inchoate  rights ;  as  by  birth,  marriage, 
or  fervitude.    In  this  a£l  there  is  a  claufe,  upon  which  the  pre* 
feqt  a£lion  is  brought*    I  will  read  it. 

^«  And  be  it  further  ena£)ed  by  the  authority  aforefaid,'  that 
«*  the  may^r,*  bail^^,  fhcxjf,  town-cl^r^,  or  other  o&cer  of  any 
«(  corporation,  having  the  cuftody  of,  or  power  over  the  records 
«  of  the  fame,  fa'f."  . 

You  obferve  from  my  manner  of  reading  it  that  this  claufe  is 
technically  penned  $  and  though  throughout  the  kingdom  it  is 
well  known  thefe  offices  are  executed  by  more  perfons  than  one, 
and  that  there  are  other  offices  in  which  many  perfons  are  joined, 
yet  this  a£l  confiders  each  officer  as  fipgle,  and  defcribes  him 
according  to  his  office.  * 

The  prefent  a£lion  was  brought  againd  the  two  defendants, 
as  the  bailiff  of  the  town  of  Aldhorough^  for  refufing  the  plain-^ 
tiff  an  infpe£lion  of  the  book  or  books  wherein  were  entered  the 
admiflion  of  freemen ;  and  it  is  brought  againft  them  Jomtly  as 
the  taUtf  or  perfons  executing  that  office.  (His  Lordffiip  dated 
the  cafe  verbatim,  and  proceeded  thus :) 

At  the  trUl  there  was  no  other  queftion  or  difficulty  than 
barely  whether  the  aflembly  book  was  within  the  defcription  of 
the  ad  of  parliament.     And  there  can  be  no  doubt  as  to  that ; 
becaufe  the  a£k  relates  to  all  books  which  contain  the  nomination 
and  admiffion  of  freemen,  and  this  is  fuch  a  book,  though  it  is 
not  a  book  that  comes  down  to  late  times.  But  a  parfy  may  want 
to  know  whether  other  perfons  have  a  right  by  fervitude,  t^r. 
as  well  as  to  difcover  who  are  occafional  freemen,  therefore  he 
has  a  right  to  jnfpe£t  all  fuch  books  and  papers.  ^    In  this  cafe 
the  (lampt  book,  at  bed,  is  but  an  irregular  one.     But  it  did  ap- 
pear to  me  on  the  (late  of  the  cafe,  that  the  bailiffs  had  conceived 
a  doubt  iy>on  that  point;  and  having  been  taught  to  believe, 
from  the  circum fiance  of  the  occafional  freemen  being  entered 
in  the  flampt  book,  and  the  a£t  of  parliament  operating  only 
;  upon  fuch  freemen  as  were  admitted  within  a  year,  that  the* 
llampt  book  was  the  only  book  within  the  meaning  of  the  afi, 
they  had  proceeded  under  an  apprehenfioa  that  they  were  right 
in  refufing  an  infpedion  of  any  other. 

^  ~  *  Hit  Lord/hip  laid  a  ilrcf&  upon  die  name  of  each  diffeFtnc  of&cct  bcisg  in  the 

fioguJar  number. 

That 
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That  being  the  light  in  which  I  faw  their  condu6^,  I  did  not  1774. 
ddobt  at  all  that  for  ftveral  offences  feveral  penalties  might  be 
recovered  ;  but  I  thought  a  verdift  for  fo  manj  penalties  hard 
'and  unreafonable.  No  doubt  if  a  party  chofc  to  go  to  the  utmoft  ^r/«» 
extent  and  rigour  of  the  a£l,  he  might,  by  repeated  demandsy 
raife  io,qoo  /.  rr  a  larger  fum,  I  therefore  was  willing  to  liftea 
to  the  obje£lionS}  and  recommended  it  to  the  parties  to  confider 
whether  they  would  infid  upon  all  the  penalties, 

A  formal  objection  which  has  been  made  is,  Whether  the  ac« 
tion  can  be  maintained  againft  iatki  and  moll  undoubtedly  it 
may ;  for  the  breach  of  truft  in  one  is  a  breach  of  truft  in  both.  " 
But  in  this  cafe  the  fa£l  is,  that  they  both  refufed :  therefore 
there  can  be  no  doubt  but  that  they  might  be  charged  yW/T/Zj. 

jffion  Juftice.     The  right  given  by  the  afl  of  parliament^  ig  ' 

a  right  of  infpe£ling  all  books  in  which  the  admiflions  of  free-  ' 
men  are  inferted :  and  copies  may  be  taken  by  the  parties  ap- 
plying. And  a  candidate  may  not  only  want  them  for  the  pur- 
pofe  of  feeing  who  his  adverfaries  are;  but  it  may  be  like  wife 
necciTiry  to  him  for  the  purpofe  of  taking  copies  of  the  ad« 
miffions  of  his  own  voters.  Therefore  he  has  cleanly  a  right  to 
fee  a/I  the  books. 

With  regard  to  the  other  queftion,  Whether  the  a£lion  will 
lie  againft  them  jointly;  the  bailiffs  are  in  law  but  oneofficerf 
If  one  ha^  opened  the  books  and  the  othtr  had  refufed,  no  adioa 
could  lie  againft  the  latter.  But  here  both  refufed  i  and  both 
muft  anfwer  for  the  delinquency  of  both. 

|tfr.  Juftice  Wi/Us  and  Mr.  Juliice  Apjhurft  of  the  fame  opinion. 
Let  the  Pojlea  be  delivered  to  the  plaintiff. 


Clarke  verjus  Shee  and  Jqhnsoii.  ^.^ 

'THIS  was  an  a£lion  of  trefpafs   on  the  cafe,  wherein  the     **** 

pkintiff  dec|i|red,  that  the  defendants  on  the  ift  oi  Jum  ^"^Tj^^'T 
1773,  ^^  Lon4on^  &c.    were  indebted  to  the  plaintiff  in  the  rttn^ed^ 
fum  of  1,000/.  for  divers  fums  of  money  to  the  defendants,  by  ^cMJT*^^ 
the  plaintiff,  at^  the  fpecial  inftance  and  requeft  of  the  defend-  'v^"'  of 
ants,  before  that  time  lent  and  advanced.  There  were  two  other  to^^  ^ 
counts  for  money  laid  out  and  ei(pended,  and  for  mmej  had  and  ^V^^  * 
receivedby  the  defendants  to  the  plaintiff's  ufe.  fon,  into* 

To  this  declaration  the  defendants  pleaded  the  general  ifue,  h^*they 
904  thercopon  iffue  was  joined.  have  come 

provided  th^ir  identity  can  be  tnced  and  afccnaioed* 

0  3  '  Thi« 
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^774'     *'  poft-^officC}  gr  the  chi^f  offices  of  EcUnburgh  and  Dublin  \  but 

•— —  •*  that^every  perfon  (hall  have  free  liberty  to  fend  and  employ 

^"^7"      •<  fuch  perfon  or  pcrfons  as  they  (hall  think  fit,  to  carry  the  faid 
'  PiDWDicH.   *«  letters  or  packets,  as  afotcfoid,  without  any  forfeiture  or 
<^  penalty  therefore  -,  any  thing  herein  contained  to  the  contrary 
•«  notwithftanding^'* 

Now  there  is  no  general  poft  thut  goes  within  7  or  8  miles  of 
Lofidoh't  neverthelefs  thb  poU-roafter  has  always  delivered  letters 
within  London  and  the  contiguous  buildings  at  the  eftabli(hed 
rate  of  poftage :  But  he  never  delivered  them  at  Putney ;  that 
is  a  ftrong  proof,  coeval  with  th^  ift  ftatute  which  eflabli(hed  a 
rate  of  poftage,  that  there  are  boundaries.  And  this  fe&ion  lays 
a  foundation  for  me  to  fay,  that  there  is  fuch  a  line.  The  legif* 
lature  forbids  all  letters  to  be  carried  by  any  other  perfons  under 
"  certain  circumftances  and  reftridiions  \  but  it  appeared  necefiary^ 
if  a  place  was  four  or  five  miles  diftant  from  a  pOft^town  or  ftage^ 
tluit  letters  fiiould  be  carried,  and  the  perfons  carrying  them  paid 
Sox  it.  And  I  lay  (Irefs  on  the  term  any  town  or  place^  It  faya 
^<  Town  ox  place '^^  becaufe  there  are  fome  ft  ages  where  there  is 
but  a  fingle  houfe,  as  Hartfordbridge  r  but  the  town  is  confi- 
dered  as  one  fpot,  and  the  whole  of  it  is  taken  as  terminus  ad 
quern*  In  the  Glocefter  cafe,  &iock  v.  Harris^  HU.  11  Gl  3, 
/{.  B.  the  court  confidered  the  city  of  Ghcefter  as  the  poft-towa 
er  place,  in  oppofition  to  limits  out  of  the  town;  and  on 
that  foundation,  it  was' held  that  the  poft- mafter  had  no  right 
to  vary  the  former  ufage.  Vide  this  cafe  fince  reported  5 
Burr.  2,709. 

In  the  prefent  cafe,  the  poft-office  contends,  that  in  the  town 
there  is  no  houfe  that  (hall  not  pay  an  ^additional  (um  for  the 
delivery;  which  is  in  the  higheft  degree  unrcafonable,  if  there 
is  a  diftin^lion,  which  the  poft-office  itfelf  feems  to  have  made, 
as  in  London  \  viz.  in  refpe£l  to  places  contiguous  to  it.  The 
poft-town  6x  place  is  certainly  a  boundary,  within  which  the 
poft-mafter  is  obliged  to  deliver  letters  at  the  rate  of  poftage  as 
eftabli(hed  by  aft  of  parliament :  and  here  the  plaintiff's  houfit 
IS  within  the  poft-cown.  But  in  this  cafe  alfo  the  defendant  has 
demanded  the  additional  charge,  as  a  duty^  which  he  has  no  right 
to  do  whatever :  So  that  we  might  get  ckar  of  it  upon  that  ground^ 
as  we  did  in  the  Bath  cafe.  But  we  do  not  avoid  the  general  que(^ 
tion  :  on  the  ooatrary,  our  decifion  is  expre(8ly  upon  the  general 
queftton.  'If  the  queftion  is  made  with  a  view  to  controvert  the 
judgment  in  tlie  Common  Pieasi  we  will  defer  our4)pinioii  to  a 

fecond 
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fecond  argument.     My  diftinftbii  does  not  go  to  the  fending  Z     1774. 
letter  two  or  three  miles  out  of  town. 


AsTOM  Juftice.  In  Stock  v.  Harris^  the  Glocefter  cafe,  the  ^^J^ 
court  decided  that  the  poft-maftcr  was  obliged  to  deliver  letters  Powai««« 
to  all  perfons  in  the  poft  town  at  the  kgal  rate  of  poftage  only^ 
The  cafe  of  Rowmng  v.  GooJcbi/d,  in  C  B.  is  a  decifion  upon  the 
general  queftion.  A  (ingle  poft-  hopfe  not  in  a  town  might  poffi. 
blf  aflbrd  a  queftion.  But  this  is  a  poft-town,'and  I  am  clearly 
of  opinioh»  that  the  poft  mafter  is  bound  to  deliver  all  letters  with* 
in  the  poft-town.  If  it  is  neceflary  to  lay  any  additional  chargCy 
there  ought  to  be  an  application  to  parliament  for  the  purpofe. 
The  poft<*mafter  canoot  impofeany  fum  :  I  am  very  well  {atisfied  , 

he  has  no  fuch  right :  and  with  refpe£l  to  inconvenience,  it       '  ^ 
would  be  of  infimte  and  general  inconvenience  to  the  public  at 
large,  if  they  were  obliged  to  fetch  their  letters  from  the  poft* 
office  ;  whereas  this  is  only  a  private  and  particular  uiconve- 
nience  to  the  poft*mafter. 

WiLLEs  Juftice.  I  am  moft  clearly  of  the  fame  (pinion.  The 
ufage  in  London  and  other  great  towns  has  been,  to  deliver  all 
letters  at  the  houfes  of  the  tctpt&ivc  inhabitants  to  whom  they 
are  direfted.  In  fmaller  poft-towns  the  poft-mafter  has  declined 
to  do  fo  without  an  additional  allowance :  probably  becauYe  there 
were  only  a  few  perfons  to  difpute  the  right.  I  think  a  poft-' 
town  is  different  from  >irhat  the  cafe  of  aGnglepoft-houfe  mightbe* 
The  Batb  cafe  was  txzCtly  this  cafe.  The  defendant  de« 
manded  the  additional  fum  ;  and  it  was  there  clearly  held  he 
had  no  right  to  make  fuch  demand.  So  here  it  is  demanded. 
The  cafe  of  Glocefter  was  decided  upon  the  ufage ;  thofe  two 
cafes,  therefore,  did  not  decide  the  general  queftion :  but  the  cafe 
olRawning  v.  Goodfiitd*,  C.  B.  did.  And,  therefore,  I  am  of  Repf^* 
opinion  ^pon  both  grounds,  namely,  upon  the  general  groui^d, 
and  likewife  upon  its  being  a  demand,  that  judgment  fhovld  be 
given  for  the  plaintiff. 

AsHHURST  Juftice.    I  am  of  the  fame  opinion. 

Poftea  delivered  to  the  plaintiff. 

Dob  on  the  demife  of  Bayntun  ver/us  Watton,  and  Sdmitji 

another. 

I  N  ejedment,  upon  not  guilty  pleaded,  the  jury  found  a 
^  Tcrdid  for  the  plaintiff,  fubjed  to  the  opinion  of  the  court 
|;poa  the'foUowing  cafe. 

Hat  Jfaeu  Bajntun^  being  feifed  in  fee  of  the  premifes  ia 
the  dcchiatioft  oica^toned,  by  her  will  bcaripg  date  &|^*  30^. 

1745- 
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'774*     '74S>  ^^^7  execatedy  gave  and  devifed  the  fame  to  her  nephew 
Stiicley  Bdyntun  for  life^   trith  remainder  to  his  firft  and  other 


^^f^^  ions  in  tail  mail,  and  the  iflue  male  of  the  htxly  of  fach  fons,' 
Wat«on»  jitidin  default  of  fuch  iffue  to  her  nephew  Henry  Bayntun  in  likt 
manner,  with .  remainder  to  her  nephew  IViliiam  Bayntun  the 
leflbr  of  the  plaintiff  in  like  manner.  In  which  will  was  coo«- 
tained  the  following  power :  "  I  do  hereby  declare,  dedi  and 
^  appoint,  and  ,  my  will  and  mind  is  that  it  (hall  and  may  be 
<*  lawful  to  and  for  the  faid  Stucley  Bayntun^  Henry  Bayntun  and 
<<  WUHam  Bayntun^  and  for  each  and  eveiy  of  them,  at  any 
^  time  or  times,  when  they  (hall  come  into  the  adual  pofleffion 
**  of  the  faid  manors,  capital  meifuages,  and  premifes  hereby 
^  by  me  given  to  them  as  aforefaid,  by  any  writing  or  writings 
••  to  be  fubfcribed  and  fealed  by  any  or  either  of  them,  when 
<*  poflefied  of  the  faid  premifes  as  aforefaid,  in  the  prefence  of 
^  three  witnefles,  at  the  lead,,  to  demife,  leafe,  or  grant  the 
*<  faid  premifes,  to  each  of  them  hereby  granted  as  aforefaid,  to 
*'  tny  perfon  or  perfdns  whatfoever,  for  the  term  of  one  and 
•^  twenty,  years,  or  under,  or  for  any  number  or  term  of  years 
«^  determinable  upon  one,  two,  or  three  Hves,  inpoffejion^  and 
«*  not  in  reverjion!*  *"'  *  " 

That  the  faid  Jane  Bayntun  died  feifed  of  the  faid  premifes  ; 
on  whofe  death  the  faid  Stucley  Bayntun  entered,  and  in  his  life 
time  the  faid  Henry  Bayntun  died  without  iflue. 

That  the  faid  Stucley  Bayntun,  on  Jan.  2 1  ft  1772,  by  inden*- 
ture  made  and  duly  executed  between  the  faid  Stucley  Bayntun  of 
the  one  part,  and  Anne  Surman  of  Cbadlington  of  the  other  part, 
did  demife  all  and  lingular  the  faid  premifes  in  the  faid  eje£lment 
mentioned,  to  the  faid  Anne  Surman^  to  hold  unto  the  faid  Anne 
Surman^  her  executors,  adminiftrators,  and  afligns,  from  the 
day  of  the  date  thereof,  for  and  during  and  unto  the  full  end  and 
term  of  fourfcore  and  nineteen  years,  from  thence  nextenfuing^ 
*  and  fully  to  be  complete  and  ended,  if  ihe  the  faid  Anne  Sufmani 

Sarah  Newman^  and  Edward  Newman^  fon  and  daughter  of 
Hannah  Newman  of  Cbadlington  aforefaid,  any  or  either  of  them^ 
fliould  fo  long  happen  to  live,  i^c. 

Thft  the  faid  Stucley  Bayntun  died  without  iflue.  t 

The  queftion  was.  Whether  upon  the  whole  of  this  cafe,  the 
plaintifFhad  a  right  and  title  to  recover  i 

Mr.  Howorth  for  the  plaintiff  obje£led,  that  this  leafe .  bring 

made  to  commence yr^m  the  day  of  the  date,  was  a  leafe  in  rever* 

fm  and  not  ix^ffoffeffion  \  wdlherdbr^  not  purfuantto  the  power* 

^  "  .  Mr, 
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Mr.  BMmn  foit  the  defendant  acknowledged  there  were  a     1774; 
great  imny  authorities  againft  him,  in  cafes  oifretbQid  demifes  3  - 
but  none  in  the  cafe  of  a  kafe  under  a  ponoer  given«    On  the       Doe 
contrarf^  he  in&fted,  that  the  execution  of  powers  have  alwsijrs  ^^^^^ ' 
been  conftrued  moft  liberally  in  favour  of  the  party  for  whoiie 
benefit  tliey  are  intended  \   and  cited  Tolkti  yerfus  Tgllet^  a  P. 
Wms.  489.  where  Barm  having  a  power  to  make  a  jointure  by 
dWi^  did  it  by  ten//,  and  the' court  held  it  a  good  execution  of 
the  power  notwithltanding* 

With  refpeA  to  the  leafe  being  a  leafe  in  reverfion,  as  bein^. 
to  commence  yrvf»  the  Jay  rf  the  daie^  he  cited  the  cafe  of. 
Uuelten  verfus  Morgan^  cited  in  3  Bulfirode^  2034    Boom  verfus^ 
WatUr  \  in  which  firft  cafe  it  was  held,  that  a  leafe  made  iiiAr»« 
irnna  data  and  adiedat&St  was  all  one. 

In  2  Salh.  413.  I  Lord  Raym.  84.  S.  C.  it  is  laid  down, 
that  a  leafe  to  commence  a  datu^  includes  the  day  of  the  date. 

And  in  2  Wilfin  165.  Freeman  on  demife  of  Vermn  verfos 
Wtfi^  the  court  decided,  that  a  leafe  for  lives  to  begin  from  the 
day  of  the  date,  and  feifin  delivered  afterwards,  is  good,  and  (hall 
not  be  faid  to  convey  a  freehold  to  commence  infuturo  :  and  in 
a  note  at  the  end  of  the  report,  it  is  added,  that  Mr.  Juftice 
Wjlmaif  at  a  former  trial  in  ejefiment  upon  this  fame  kafe,  was 
of  opinion,  that  from  the  date  and  from  the  day  of  the  datCj 
was  the  very  fame,  and  both  included  the  day. 

AsHHUftST  Juftice.  Mr.  Juftice  Wilmot  in  that  cafe  left  it  to 
the  jury  to  fay,  whether  they  would  not  prefume  that  livery  of 
fiijin  was  made  fubfequent  to  the  leafe. 

Mr.  Howorth.  The  diftinAion  that  univerfally  prevails 
through  all  the  cafes  is,  that  a  leafe  to  commence  from  the  date 
includes  the  day,  but  a  leafe  to,  commence  from  the  day  o£ 
the  date,  as  in  the  prefent  cafe,  excludes  the  day  of  the  leafp 
made :  and  the  cafe  of  the  Countefs  of  Portland^  in  the  £x- 
thejuer^  is  in  point.  It  was  argued  four  times  and  finally  ad« 
jtidged.    The  Cafe  cited  from  IVUfon  muft  be  a  miftake. 

Lord  Mansfield.  I  think  it  muft  be  fo,  and  the  other  autho« 
rides  are,  I  am  afraid,  too  ftrong;  to  get  over.  At  the  fame  tiqie 
I  ^m  ferry  that  there  ever  exifted  a  determination,  which  avoid-, 
ed  a  fair  leafe,  by  conftiuing  from  the  day  of  .the  date,  to  exclude. 
the  Say  of  the  date  \  becaufe  it  may  be  taken  either  way.  It 
would  have  been  a  very  right  principle  of  law  to  have  faid,  if 
At'one  conflru£lion  will  render  the  leafe  good,  and  the  other 

6  Witt 
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1774.  ^Q  1^^^  i^  v^'^^Iy  ^^^  conftrudion  which  makes  the  leafe  good 
(hall  prevail;  becanfe  it  muft  manifeftly  have  been  the  intention 
'of  all,  parties,  that  the  leafe  (hould  be  a  valid  and  efie£tual  teafe^ 
•  I  applaud  Lord  Chief  Juftice  JPtimat,  for  leaving  it  to  the 
jury^to  prefume  livery  of /ei/!n  the  laft  moment  t>f  the  day,  and 
if  this  cafe  could  be  determined  that  way,  I  certainly  (hould 
vnltk  for  it ;  but  it  cannot.  If  you  think  you  can  find  a  con- 
trariety^of  authorities,  I  (hould  be  glad  to  lay  hold  of  it,  and 
fhould  be  glad  to  bring  the  matter  back  to  common  fenfe  and 
the  cleared:  principles  of  juftice:  adding  the  word  eptclufive^  or 
inelufive^  would  be  decifive.  Then  it  is  a  queftion  of  con-« 
ftrufiion  which  word  (hould  be  implied. 

Aston  Juftice.  I  think  it  a  very  hard  cafe  ;  but  the  authori^ 
ties  are  too  many  to  be  got  over.  The  cafe  in  Wilfin  muft  be 
a  mi(bke. 

Mr.  Juftice  Wifks^  and  Mr.  Juftice  AJhhurft  concurred* 
Judgment  for  the  Leflbr  of  the  PlaintiflF. 

Vide  poft.  Doe  tx  difif.  Pugh  verfus  Duke  of  Lee^Sfinfira^  724* 
%  very  elaborate  opinion  of  the  court,  in  which  it  was  held,  that 
Jhm  th§  datt  TxAjrom  the  day  of  the  date  may  both  tncludi  th^ 
day  of  the  date. 


iMui^*  ScHULDAM  verfus  BuNNiss  and  another. 

Perfohiem-  IN  debt  foT  five  penalties  upon  the  Btat*  3  6.  3.  c^  15.  tho 

gwer^  by  'declaration  confifted  of  five  counts* 

3.  c.  15.  to  At  the  trial  a  verdi£^  was  given  for  the  defendants,  upon  the 

enWw  of*  fccond  count,  and  for  the  plaintiff  upon  all  th^  other  counts^ 

fineemcn,-  fubje£);  to  the  opinion  of  the  court,  on  the  following  cafe, 

to  tofpea  ^  "  Tl^a^  *c  borough  of  Aldeburgh  fends  members  to  parlia« 

'^*'*-**^^  **  ment;  that  the  freemen  of  the  borough  become  fuch,  either 

in  which  '  «  from  a  fervitude  %A  ftven  years  apprenticc{bip,  or  by  eleAion  ; 

fiSif of  ^'  **  ^^  ^^  "8^^  ^^  clewing  freemen  is  in  the  capital  burgefles 

Irecmen  are  ««  by  aft  of  court,  in  their  corporate  affcmblies,  confifting  of  a 

Andwfcere  **  Certain  number  of  the  members  of  the  borough  of  certain 

there  are      gc  denominations.*'  « 

fwe  or  more 

Bmhffi^  &c.      *'  That  there  is  an  affembly  hoi,  in  which  the  ^leftion  of 

roughor       *^  officers,  the  nomination  and  admijionof  freemen,  and  all  othet 

Corpora^      u  afts  of  court  are  entered ;  which  book  is  kept  in  a  cfeeft,  under 

iftioo  will    ^*.  two  locks  and  keys,  and  is  in  the  cuftody  of  the  b^Uiffs  of  the 

^feS!'    "  borough.    That  the  entries  of  admilEons  of  freemen  inthit 

fpciioo,  tM^hthcwordsoftfaeftstnteaxtintbefiflgularaiimber,  wutftr,  kit$f^  9fi. 

15  f^book 
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book  exprefs  them  as  being  duly  eleBed^  or  as  taking  ij/erwtude:     1774. 
bat  almoft  all  the  freemen  are  now  honorary  freemen.     That  for  ■  ^ 

about  eight  years  laft  paft,  the  admiflions  of  freemen  have  not    *"^''* 
been  entered  in  this  book ;  and  the  town  clerk  faid,  they  were      «^ 
fo  omitted  by  direAion^  but  that  faeh  diredioa  was  not  the  *""""•* 
order  of  the  court. 

That  there  is  likewife  a  Jlampt  Uok^  made  and  kept  by  the 
town  clerk,  in  which  the  admiffions  of  freemen  aro  entered, 
with  the  times  of  their  admiflSon  ;  but  it  does  not  contain  the 
names  and  chara£lers  of  the  perfons  conftituting  the  courts  at 
which  the  admiflions  were  made.  That  in  this  book  the  title 
to  the  freedom  is  not  in  general  fet  out,  but  there  are  a  few,in-i 
ftanccs  in  which  the  freemen  are  faid  to  have  beeq  eUQtd^  and  in 
one  or  two  to  have  taken  up  their  freedom  hj  fervitude. 

That  there  is  likewife  a  copy  or  duplicate  of  thb  book  which 
is  kept  by  the  bailiffs. 

The  town  clerk  alfo  faid,  that  fince  the  enfh'y  of  the  admiflions 
hi  the  ajjembly  hook  had' been  difcontinued,  he  bad  fometimes 
taken  a  minute  of  the  admiflions  on  loofe  papers;  but  that  he 
did  not  file  them  or  preferve  them  in  any  order,  but  fometimes 
carried  them  home  to  his  houfe  at  Ipfwiciy  and  fometimes  left 
them  loofe  in  the  ajfemhly  hook. 

The  town  clerk  likewife  faid,  that  s  diiboneft  man  in  his  office 
had  it  in  his  power,  if  he  was  fo  difpofed,  to  enter  fiftitious 
freemen  in  xhtjiampt  book. 

That  in  May  1773,  ^^^^^  was  an  eleftion  for  one  member  of  » 

parliament ;  when  Mr.  Fonnereau  and  the  aforefaid  Mr.  Long 
were  candidates;  and  there  having  been  a  large  creation  of 
freemen  lately  made,  by  the  intcrcft  of  Mr.  Fonneretm^  Mr.  Long 
was  defirous  of  feeing  whether  they  were  made  conftitutionally ;  . 
and  therefore  caufcd  the  feveral  demands  dated  in  the  declaration 
for  the  infpedion  of  the  ajfemhly  hook,  to  be  duly  made,  according 
to  the  direction  of  the  ftat.  3  Geo,  3.  But  the  defendants  refufed 
to  produce  it,  or  to  permit  fuch  infpe£lion ;  referring  the  parties 
demanding  the  famc«  to  ihc  Jlampt  hook,  in  the  hands  of  the  town 
clerk  (of  which  Mr.  Long  had  had  a  copy  before,  and  in  which 
the  late  creation  was  inferted),  or  offered  to  produce  the  dupli«  ^ 
cat^  in  their  cuftody,  for  infpe£lion. 

One  of  the  prefent  bailifis  at  the  trial,  though  fubpcenaed  for 
that  purpofe  with  zjubpoena  duces  tecum^  refufed  to  produ<;c  thi 
faid  book  at  the  trial. 

V01..I.  '         O  Tht 
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1774.         The  defendants  called  no  witneiTcs -»  but  infilled  that  by  the 

*■'     ' meaning  of  thc^fl/.  ^Geo*-^  ^-  »5-  they  bad  not  incurred  aay  pe- 

dam'  "^Jty  '>y  not  producing  or  permitting  an  infpeclion  of  the  aflem- 
wrfos  jjiy  book.  The  queQion  was,  Whether  under  the  circumftanc^s 
of  this  cafe,  the  defendants  were  obliged  ro  produce  the  aficmbly 
book  within  the  meaning  of  the Jlat.  3  Geo,  3.  r.  15. 

This  cafe  was  argued  twice,  id.  In  this  term,  by  Mr.  Co/e 
for  the  plaintiff,  and  Serjeant  Sayer  for  the  defendants.  After- 
wards in  Hilary  term,  by  Serjeant  Fo/ler  for  the  plaintiff^  and 
Mr.  Du fining  for  the  defendants. 

The  objeflions  were  two;  ift,  That  the  (lampt  book  was  the 
bnly  book  within  the  meaning  of  the  flat,.  3  Geo.  3.  2dly, 
That  the  action  which  vrzs Joints  ought  to  have  been  brought 
againft  th- dcftndantsyS^flrtf/^/;j. 

Serjeant  Sayer  for  the  defendants.  The  ift  qucftion  is,  What 
fort  of  infpcftion  ihtjlat,  3  Geo,  3.  c.  15.  meant  to  give  ?  And 
clearly,  it  meant  to  give  no  other  than  was  fufficient  to  anfwer 
the  end  of  the  ftatute  \  the  fole  obje£l  of  which  is,  to  prevent 
occafional  freemen  from  voting  at  eleftions :  thefe  the  aft  de- 
fcribes  to  be,  fuch  perfons  as  have  not  been  admitted  to  their 
freedom  twelve  calendar  months  before  the  ele£lion;  and  to 
enable  the  parties  to  know  who  are  within  that  defcription,  it 
provides,  •*  that  the  mayor,  Isfc.  (hall,  upon  demand  of  any  can- 
♦«  didaie,  his  agent,  pr  two  freemen,  permit  fuch  candidate,  isfc, 
**  to  infpcfl  the  hooks znd  papers,  wherein  the  admiflion  of  freemen 
•*  (hall  be  entered,  i^c/*  But  the  legiflature  by  ufing  the  words 
,  books  and  papers^  could  never  intend  that  a  party  Qiould  infpeS  all 
the  books  and  papers  of  a  corporation  for  a  ceqtury  back,  or  any 
other  unlimited  time ;  but  only  fuch  as  contain  any  entry  of 
freemen  admitted  as  recently  as  the  laft  twelve  months.  If  [o^ 
^the  affemhly  book  (the  fuppreflion  of  which  is  imputed  to  the 
defendantb)  is  not  within  the  purview  of  the  a£t }'  for  it  is  in 
evidence,  that  no  admiflion  whatever  had  beei^  entered  in  the 
aflembly  books  for  the  laft  eight  years;  that  the ftampt  book  was 
the  only  book  in  which  any  entry  had  been  made  during  that 
time ;  confequently  it  was  the  only  book  which  could  afford  any 
information  on  the  fubjc£l  of  occafional  freemen  ;  and  therefore 
the  only  one  which  the  parties  had  a  right  to  infpeft. 

2dly,  This  a£tion  ought  to  have  been  brought  againft  the  de« 
feiidants  feparately ;  for  the  words  of  the  ftatute  are,  "  mayor^ 
««  bailiff'*  &c,  which  flicws,  it  ought  to  be  brought  againft 
tverj  bailifii  ^c*  ofi'ending,  in  ilitfwgUlar  number ;  and  if  the 

defendants 
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defendants  might  be  joined,  the  ftatute  wo^ld  be  evaded  hj  lef-     1774. 
fentng  the  penalty  which  the  party  has  no  right  to.     Therefore 
the  adion  is  ill  brought. 

The  cc^rt  feemed  clear  for' the  plaintiff  Upon  the  firft  objec-      ■*"'>"* 
tion.     But  thinking  the  vcrdi£l  which  was  t^ken  for  five  penal- 
ties hard  and  unreafonable,  inclined  to  liften  to  the  fecond,  and 
therefore  ordered  it  to  (land  over  for  another  argua\ent  upon  this 
latter  objedion  only. 

Upon  the  fecond  argument  Serjeant  Fo/ler  for  the  plaintiff: 
I  ft,  as  to  the  verdi£l  being  oppreilive,  the  ftatute  meant  to  giv6 
repeated  penalties  for  repeated  offences ;  otherwife  if  a  fingle  pe- 
nalty only  could  be  recovered,  the  obje£l  of  the  legiflature  would  * 
be  entirely  fruftrated ;  becaufe  it  would  well  anfwer  the  purpofe 
of  a  candidate  to  indemnify  the  officer  for  refuHng. 

With  rcfpeft  to  the  aflion  being  ill  brought,  becaufe  jointly 
:igainfl  both  bailiffs,  their  ojfice  is  but  onf^  and  both  make  but 
one  officer ;  therefore  the  a£lion  is  well  brought  again  ft  them 
jointly.  1 1  Rep.  2.  Auditor  Curlis  cafe,  i  Show.  289.  2  Mod. 
23.  3  Lev  399.  Carth.  145.  Cro.  EL  625.  8  Mod.  303.  Salter 
V.  Grofvcnor.  , 

Lord  Mansfield  \>t\ng  called  away  to  the  Exchequer  chamber, 
recommeoded  it  to  Fofter  to  confult  his  client  how  many  penalties 
he  would  infift  upon.  On  Lord  Mansfield*^  return,  Fo/ler  de- 
clared he  would  be  content  to  take  one  only ;  whereupon  Lord 
Mansfield  chilled  upon  the  counfcl  for  the  other  Gde  to  go  on. 

Mr.  Dunning  contra.  The  objc£l  of  this  a£l  of  parliament  i$ 
to  make  the  parties  offending  pay  the  penalties,  and  not  a  perfoa 
who  never  offended  at  all.  The  queftion  is.  Whether  this  aftion 
is  rightly  conceived,  which  fuppofes  the  bailiffs  to  have  com- 
mitted a  partncrftiip  offence,  and  therefore  to  be  both  liable. 

With  regard  to  the  cafes  cited^  they  all  fall  within  this  rule 
of  diftin£lion :  that  where  the  offence  is  in  the  nature  of  a 
tre/pafsy  there  it  is  equally  competent  to  the  party  injured  tu  bring 
a  Joint  or  feparate  a£lion.  But  where  it  is  an  ad  of  otnijion^ 
as  in  this  cafe,  the  omiffion  of  the  one  cannot  be  confidere4  as 
the  omiffion  of  the  other. 

Suppofing  a  diftindl  refufal  had  been  proved.  It  was  competent 
to  the  party  aggrieved  to  have  recovered  againft  the  baHiff  ob- 
truding, but  not  againft  the  other.  Therefore  the  a^ion  ought 
to  have  been  brought  feparately  againft  each  of  them. 

Lord  Mansfield.  By  the  ac^  of  parliament  to  prevent  occa- 
fional  votes^  it  is  provided^  that  where  the  right  of  eledion  is  in 

O  2  •  Treemen 
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1774;     ''  WW  if  done,  by  the  ofimhhf  of  the  ifiani^  mr  by  an  aR  tf  th 

^ '— ^  **  parliament  rf  Gr^at  Britain fY 

^ut  The  confequencc  18,  judgment  muft  be  givei^  for  the  plaintiff* 


BKLL 


Eldblidg£  verfui  Knott  and  QiherSi 

T  jPON  (hcwiag  caufe  why  a  new  trial  (hould  not  be  grantej 
"Uertl^th  in  this  cafe,  Mr.  Jufticc  AJhhurJl  reported  from  Baron  Eyr^ 

df  the'pe^  *•  foUows :  this  was  an  action  of  trcfpafs  for  breaking  and  entei;r 
^x^tL  "*8  ^^  plaintiff's  houfe,  and  dcftrpying  hi§  goods.  Plea  noj 
ofiimitatu   guiity.   ^Verdi£l  for  the  plaintiff. 

V^^t^      The  defendants  were  bailiffs  of  Bmnis  Rojk,  Efq.;  lord  of 

with Miyrfnp.  the  manor  pf  EaJI  Suderly  and  Locheriy  in  the  county  of  fVilts  ^ 

wtoT^fi/fl  *^4  the  trcfpaft  complained  of,  ^as  for  taking  a  fliftrefs  for  quit* 

fufliqcnt      y^nts  duc  to  the  lord,  in  right  of  this  miinpr.     Upon  evidence 

prtfumc  ft    it  appeared,  that  till  the  -he  year  1736,  a  quit  rent  had  been  rc- 

ixtTiKmfli-  g*^l*^'y  P*'^  *o  ^^^  rcfpcclivc  lords  of  this  manor,  for  the  tene^^ 

inemVa     ment  in  queftion.     That  in  the  year  1738,  a  demand  was  made 

*"  '*"'*     and  refufcd ;  fincc  which  lime  there  had  been  no  fgrthcr  de? 

mand,  nor  had  any  payment  been  made,,  till  within  thcfe  few 

years,  from  the  year  1736  to  ^he  time  of  the  prefent  ladion. 

That  in  1736,  an  a£lion  was  tried  between  the  lord  of  the 

manor,  and  the  owner  of  the  tenement  in  queftion,  for  cutting 

down  two  timber  trees  growing  thereon ;  when  a  verdift  wa^ 

given  for  the  tepant:  fince.  which  the  owners  of  the  tenement 

in  queftion  had  refufcd  to  pay  this  quit  rent^  or  to  attend  the 

lord's  court. 

Upon  thcfe  fa£ls  Mr.  Baron  Eyre  was  of  opinion,  that  thougl^ 
'  |he  claim  of  the  defendant  was  not  barred  by  thcjfat*  of  lfmi»> 
tations,  yet,  that  a  non*payment  and  acquicfccnce  for  37  years., 
tiras  a  fu^dent  ground  to  prefume  a  relcafe  or  extinguinimen| 
of  the  quit-rent  j  and  left  it  to  the  jury  \o  fay,  whether,  upoq 
the  evidence,  they  would  or  would  not  prefume  it  was  fo  re- 
leafed  or  extinguiflied :  and  the  jury  found  it  wasl 

Mr.  BuiUr  had  mcJvcd  for  a  new  trial  Mpon  the  ground  of 
this  being  a  mifdire£lion  of  the  judge,  and  that  the  verdi£i  was 
again  ft  evidence. 

Mn  Serjeant  Davy  and  Mr.  Kirby  fliewed  for  caufe  5  that 
though  there  was  no  cafe  cxa6Uy  in  point,  yet  by  analogy  to  the 
reafoning  and  decifion  of  the  court  in  a  yariety  of  cafes,  the  di« 
^^^on  of  the  judge  in  this  cafe^  was  cleatly  a  light  dire£lion>. 
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In  I.  Burr.  434.  a  cafe  is  cited  bj  the  court,  where  payment  of    1774* 
A  bond  was  prefuoaed  within  18  years.     So  in  ^mp.  U^ar.  cir- 


cumfijQccs  may  make  it  reafonable  to  refofe  an  information      ^^^y^^ 
witbin  20  years.    Even  a  grant  from  the  crown  has  been  pre-   ^^"o^t, 
fumed,  which  muft  be  by  matter  of  record,  though  fuch  record 
did  not  appear  *.  *  ^'^^' 

In  this  cafe  there  has  been  an  acquiefcence  for  34  years,  and  Tcrfostfonv 
fuch  acquiefcence  not  merely  tacity  but  after  a  demand  made  '^'  ^'»^<^ 
and  a  refufal  given  :  therefore  the  defendant  ought  to  fliew  fome 
reafon  why,  after  fuch  refufal,  no  fubfequent  demand  was  made, 
till  juft  upon  the  eve  of  the  prefent  a£lton ;  or  the  court  will 
think,  with  the  judge  who  tried  the  caufe,  that  there  is  ground 
to  prefume  he  has  relcafcd  his  right. 

Mr.  Mansfield^  contra.  In  all  the  in ftances^  which  have  been 
mentioned,  the  length  of  time  has  been  accompanied  with  cir* 
cumftances :  but  here  there  are  no  circumAances ;  only  mere 
non*payment.  On  the  other  hand,  the  quit^irent  had  been  re- 
gularly paid  till  the  ytar  1736.  In  1738  it  is  demanded,  and 
a  refufal  given  s  but  the  demanc]^  at  that  time,  is  a  ftrong  proof 
that  no  conveyance  or  releafe  of  it  had  been  made  fince  the  lall 
payment ;  if  there  had  been,  the  tenant  would  have  afligned  it  as 
a  caufe  of  refufal ;  but  no  fuch  reafon  is  afligned.  If  no  circum* 
tlances  appear,  the  fa£l  of  non-payment  alone  is  not  of  itfelf  a 
fufficient  ground  to  fupport  the  prefuniption  contended  for  ;  if 
it  were,  theftatute  would  be  of  noeffeA  at  all. 

Lord  Mansfield  llopt  him.  The  (latute  of  limitations  is  a 
pofitive  bar  from  length  of  time  ;  and  operates  fo  conclufively^ 
that  although  the  jury  and  the  court  are  fatisGed  that  the  claim 
fet  up  fubfifts,  yet  they  are  bound  by  the  ftatute  to  defeat  the 
claim. 

There  are  many  cafes  not  ^ithin  the  ftatute,  where  from  a 
principle  of  quieting  pofieflion  the  court  has  thought  that  a  jury 
ihould  prefume  any  thing  to  fupport  a  length  of  poflelBon. 

Lord  Coke  fays  fomewhere,  that  an  a£l  of  parliament  may  be 
prefumed  \  -and  of  latejt  has  been  held,  that  even  in  the  cafe  of 
the  crown,  ,which  is  not  bc^ynd  by  the  ftatutts  of  limitation,^  a 
grant  may  be  prtfumcd  from  great  length  of  pofieflion.  ^  It  was 
fo  done  in  the  cafe  of  the  corporation  of  Hutl  and  Horner  •  :  not 
that,  in  fuch  cafes,  the  court  really  thinks  a  grant  has  been  made  j  ,o»l'  *  ***"* 
becaufe,  it  is  not  probable  a  grant  fliould  have  exifted,  without 
ite  being  upon  record  ;  but  they  prefume  the  fa£l,  for  the  pur- 
pofe  and  from  a  principle  of  quieting  the  pofieflion. 

74  But 
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I  y y^.        But  there  is  no  inflance  of  fetting  up  any  length  pf  time  withiii 
*"  ^  the  limitation  fi«d  by  the  ftittute,  as  a  tar  to  tl^c  demand  :  and 

""^j^/*  in  cafes  of  quit-rents,  like  the  prefent,  the  reafon  for  carrying 
'))ack  the  limitation  to  the  period  fixed  by  the  (latute,  namely 
50  years,  is  the  ftronger  ;  becaufe  the  confideration  is  fo  trifling. 
Though  if  a  real  ground  for  fuppoCng  a  releafe  or  extingaifliT 
xnent  appeared,  the  fmallnefs  of  the  claim  would  have  no  weight. 
But  in  this  cafe  there  is  mer^  length  of  time^  which,  barely  as. 
Jiicbf  ought  not  to  be  received  as  a  6at :  and  if  fo,  the  cafe 
fiands  without  a  pretence  for  fuppofing  a  releafe  or  extinguifli- 
jnent.  Bqcaufe,  on  the  other  hand,  the  exa£l  time  when  the 
payment  was  firft  refufcd  is  in  proof ;  and  further,  the  real 
or  more  probable  ground  of  fuch  refufal  appears  ;  namely,  that 
the  tenant  had  fucceeded  in  an  a£VIon  between  him  and  his  lord  ; 
not  that  the  (ord  had  releafed  it  by  any  conveyance,  or  the  like  : 
and  if  fo,  it  might  be  a  good  whil^  before  the  lord  might  think 
proper  to  luring  an  aflion  for  balfa  rr^w/i.- Therefore  I  am  of 
opinion,  that,  upon  the  evidence,  ittought  not  to  have  been  left 
to  a  prefumption  of  law,  within  a  lefs  time  than  the  period 
fixed  by  the  ftatute. 

AsTON  Juftice.  A  prefumption  from  mere  length  of  time, 
which  is  to  fupport  a  right,  is  very  different  from  ,a  prefump- 
tion  to  defeat  a  right :  here,  the  prefumption  is  to  defeat  the 
right  of  the  lord  to  a  fmnll  payment  of  half  a  cro^n,  within  the 
50  years  limited  by  the  (latpte  *,  and  therefore,  upon  mere  length 
oftime,  unaccompanied  with  other  circumllances»  fuch  limita- 
tion ought  not  to  be  altered  and  another  fet  up.  BcfideSj  in 
this  cafe,  there  is  reafon  to  fay,  that  a  different  foi^ndation  of 
f efufal,  than  that  which  it  is  contended  (hould  be  prefumed, 
appears ;  which  is,  thnt  the  tenant  had  defeated  the  lord  iu 
a  law-fuit  depending  between  thena  :  therefore,  I  am  of  opinion 
that  the  prefumption  is  defed^iye,  and  that  a  new  trial  Ihould 
^e  granted. 

Mr.  Juftice  Wtl/es,  and  Mr.  Jujjice  Afihurfi^  were  of  the  (amc 
^niqion. 

fer  Car.    Ru^e  for  a  ^\ew  trial  ma^e  abfolute. 
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Doe  cxdim,  Fishar  and  Wife,  and  Taylor  and  Wife,    rhur/d^j^, 
ver/us  Prosser. 

T  iFON  a  ruie  to  fliew  caufe  why  a  new  trial  (hould  not  be  S^reanfoto 
);ranted  in  this  cafe,  Lord  Mansfield  re  fortcd  as  follows  :         ruptcd  pS* 

This  was  an  rjcftment  brought  by  theplaintifTfor  an  undivid-  ^'®®"  ^, 
cd  moiety  of  certain  lands  in  Enfieldy  in  the  county  of  Middle/ex.  comrnon, 
The  leflbrs  of  the  plaintiff  claimed  title  under  Mary  Tay/or,  who  Tcc^lS' 
was  tenant  in   tail  in  common,  of  the  lands    in  queftiony  with  or  riemand 
her  fitter  under  the  will  of  one  Ptrkins.    The  fifter  was  married  SSmVeTop 
to  Stevens,  after  which,  in  the  year  1705,  there  was  a  deed  of  ^y  i>»  aw- 
panition,  between  Mary  Taylor   and  Stevens,    for  the   life  of  a  Aifficienc 
Stevens  ;  by  which  deed  all  the  lands  in  Enfield  were  allotted  to  f^r"1i* 
him,  and  under  which  he  enjoyed  them  till  the  year  1734,  when  p^^mewn 
he  died  :  Mary  Taylor  died  fome  years  before,  ^i^*"' 

From  the  year  17349  one  tenant  in  common  namely,  the  wife  ^cnanu 
of  Stevens,  had  been  in  the  fole  pdfleflton  of  thefe  lands,  with- 
out any  claim  or  demand  by  any  perfon  or  perfons  claiming  under 
Mary  Taylor,  deceafed,  the  other  tenant  in  common.  Uoaffttat 
oMer  was  proved  ;  but  upon  the  circumftances,  I  left  it  to  the 
jury  to  fay,  whether  there  was  not  fuflicient  evidence  before  thenv 
CO  prefume  an  a^ual  oujler  \  and  fuppofing  there  was  an  Q8uat 
Pfijler,  in  that  cafe,  the  leflbrs  of  the  plaintiff  were  bs^rred  by  v 

the  ftatute  of  limitations.*     The  jury  found  that  there  vfoi^ 
fuflicient  evidence  to  prefume  an  aSual  dufttr. 

Mr.  Dunning  and  Mr.  Barnes,  for  the  plaintiff.  It  is  a  gene- 
ral rule  of  law,  that  the  pofleflion  of  one  tenant  in  common,  is 
the  poffeffion  of  both  ;  and  there  is  no  ground  for  any  diftindlion 
in  this  cafe,  fo  as  to  take  it  out  of  the  general  ru(e.  If  an 
^iBualoufi^r  bad  been  proved,  the  cafe  would  have  been  diffi»- 
rent.  But  here,  no  evidence  whatfoever  is  given  of  any  e^tuai 
msjler,  or  of  a  tortious  poffeffion :  on  the  contr:ry,  it  appears 
that  the  pofieffion  was  only  By  permiiBon  of  his  companion,  and 
as* a  confequence  of  fuch  permifiion  he  received  the  rents  aniS 
profits.  But  the  bare  perceptionof  rents  and  profits,  is  no  ouJier\ 
and  without  an  aBualoufier,  the  ftatute  of  limitations  is  no  bar 
againft  a  tenant  in  common.  To  this  purpofe  they  cited  Reading 
verfus  Ray/hn,  z  Salt.  423.  reported  likewifs  in  a  Lord  Raym^ 
.  830.  Fairchim  ex  Axm.Empfon  verfus  Sbacileton.  Eajl.  10  Geo,  3. 
Teported  (xnce  i[n  5  Burr^  2|<5o4»  and  in  2  Blackflone  R,ep,  690. 

Mr. 


2S»  MICHAELMAS  TERM  i^GMRCBm.  S.R. 

1774*         Mr.    Wallace  ami  Mr.^  Widmore^  contra^  for  the  defendants. 

'  ■■'  admitted,  that  where  there  is  no  ouftn^  the  ftztme  of  limitations 

^'and  *     ^^*  "^^  ^^^  ^^P  Other  tenant  in  common.     But  here  the  jury 

Tayloi    have  found  an  a£lual  oiifter^   and  the  only  queftion  is,  whether 

Fromk'ii.    ^^^y  wc^«  warranted  in  fo  doing.— As  to  the  czfe  of  Empfin 

verfus  Shacl^litmf  no  expulfion  or  oufier  was  found  in- that  cafe  ; 

the  fingle  quejlion  was»  whether  the  plaintiff  was  barred  by  the 

.ftatute  of  limitations,  after  a  pofleflion  of  26  years;  ai)d  the 

court  held  he  was  not :  but  Lord  Mansfield  there  faid,  if  a  qucf- 

tion  had  been  made  at  the  trial,  whether  the  plaintiff  was  oujledf 

it  might  have  been  a  h€t  to  have  been  left  to  the  jury.     Here 

the  queftion  was  made,  and  the  circumftances  }eft  to  the  jury 

were  fuflicient  in  point  of  law  for  them  to  prefume  an  a6fuat 

oufter  \  namely,  an  uninterrupted  poffeflion  and  receipt  of  the 

rents  and   profits   for  40   years.    To  this    point    they    cited 

X2Mod.  6581  659.  I  Lord  Raym.  310, 

Lord  Mansfield.  It  is  very  true  that  I  told  the  jury,  they  were 
warranted  by  the  length  of  time  in  this  cafe,  to  prefume  an  ad" 
^  merfe  pofleflion  and  oujler  by  one  of  the  tenants  in  common,  of 
his  companion  ;  and  I  continue  dill  of  the  fame  opinion — Some 
ambiguity  fecms  to  have  arifcn  from  the  term  "  aciual  oufier^ 
as  if  it  meant  feme '  a£l  accompanied  by  real  force,  and  as  if  a 
lorning  out  by  the  (laoulders  were  neceffary.  But  that  is  not 
fo.  A  man  may  come  in  by  a  rightful  pofTcffion,  and  yet  hold 
oyer  adverfely  without  a  title.  If  he  does,  fuch  holding  over, 
under  circum fiances,  will  be  equivalent  to  an  a3ual  oufter.  For 
indance,  length  of  poflcflion  during  a  particular  eltate,  as  a 
term  of  one  thoufand  years,  or  ujider  a  leafe  for  lives,  a^  long 
as  the  lives  are  in  being,  gives  no  title  :  But  if  tenant  pur  autre 
^ie  hold  over  for  20  years  after  the  death  of  cejiuj  que  vie,  fuch 
holding  over  will  in  ejectment  be  a  complete  bar  to  the  remain- 
der man  or  reverfioner  ;  becaufe  it  was  adverfe  to  his  title.  So 
in  the  cafe  of  tenants  in  common :  the  poffeffion  of  one  tenant 
in  common,  eo  jncminef  as  tenant  in  common,  can  never  bar  his 
companion  ;  becaufe  fuch  ppffeflion  is  not  adverfe  to  the  right 
df  his  companion,  but  iu  fupport  of  their  common  title  }  an4 
by  paying  him  his  (hare,  he  acknowledges  him  co-tenant.  Nor 
indeed  is  a  rrfujal  to  pay  of  itfelf  fui&cient,  wihut  denying  lus 
title.  But  iff  upon  demand  by  the  co-tenant  of  his  moiety,  the 
other  denies  /•  pay,  and  denies  bis  fiile,  faying  he  claims  the 
whole  nnd  will  not  pay,  and  continues  in  poffcffion  ^  fuch  pof« 
ftfiiott  is  adverfe  and  wfier  enough*  The  queftion  then  isy 
whether  the  poffeflion  in  this  cafe,  after  the  death  of  Stevens^ 
<  in 
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\a  the  year  17341  that  15,  after  the  particular  eftatc  ended,  was   "1774. 
Z  poflcilioa  as  tenant  in  common,  <o  nomine  or  adverfe  i 


It  is  a  poSeflion  of  near  40  years,  whichy  is  more  than  qua*      ^^d^ 
4rup)e  the  time  given  by  the  llatute  for  tenants  in  common  to    'Taylor 
bring  their  a£lioii  of    account  if  they  think  proper  \  namely,    pAossttt 
px  years :  B^t  in  this  c^fe  no  evidence  whatfoever  appears  of 
imy  account  deqianded,  or  of  any  payment  of  rents  and  profitS| 
or  of  any  claim  by  the  lefibrs  of  the  plaintiff,  or  of  any  acknowr 
ledgment  of  the  title  in  them»  or  in  thofe  under  whom  they  would 
pow  fet  up  a  right.    Therefore  I  am  clearly  of  opinion,  as  I  was 
at  the  trial,  chat  an  undiilurbed  and  quiet  poflefiion  for  fuch  a    . 
length  of  time  is  a  fufficienc  ground  for  the  jury  to  prefame  ai| 
^Sual  oufier^  and  that  they  did  right  in  fo  doing. 

Afton  Juftice.  There  have  been  frequent  difputes  as  to  how 
far  the  poflefiion  of  one  tenant  in  common  (hall  be  faid  to  be  the 
poflefiion  of  the  other,  ^nd  what  aAs  of  the  one  ihall  amount 
to  an  ^Slual  ouftpr  of  his  companion.  As  to  the  firft,  I  think  it 
IS  only^hcre  the  one  holds  pofieffion  2.%  fuch^  and  receives  the 
rents  and  profits  on  account  of  hoth.  With  refpeA  to  the  fecond, 
\l  no  oBud  oujler  is  proved,  yet  it  may  be  inferred  from  circum- 
ftances,  which  circumftances  are  matter  of  evidence  to  be  left  to 
9  jury.  Now  in  this  cafe,  there  has  been  a  file  and  quiet  poflefr 
iion  for  40  years,  by  one  tenant  in  common  only,  without  any 
demand  or  claim  of  any  account  by  the  other,  and  without  any 
payment  to  him  during  that  time.  What  is  adverfe  podeffion 
pr  wfier^  if  th^  uninterrupted  receipt  of  the  rents  and  profia 
without  account  for  near  40  years  is  not  7 

Jf^illes  Jujlict*  This  Cafe  muft  be  determined  upon  tt»  own 
circumftances.  Th^  poflefiion  is  a  poflefiion  of  16  years  abovt 
the  20  prefcribed  by  the  ftatute  of  limitations,  without  any 
claim,  demand,  or  interruption  whatfoever }  and  therefore,  after 
a  peaceable  po^ffiq^  for  fiich  a  length  of  time,  I  think  it  would 
be  dangerous  now  to  adAiit  a  claim  to  defeal  fuch  poflefiiOn« 
However  firid:  the  notion  of  o&tud  wfitr  may  formerly  have 
|)een,  I  think  s^lverie  pcficflioa  is  now  evidence  oC  oQual  wfitr : 
and  therefore  entirely  agree  that  under  the  circumftances  which 
I4»peared  at  the  trial,  it  was  very  properly  left  to  the  jury  to  pre-^ 
(ome  an  affual  oufier  in  this  cafe. 

Afihurji  Juftice.  I  am  entirely  of  the  fame  opinion.  Here  is  a 
ppfieiBon  of  near  40  years,  without  any  claim  by  the  leflTors  of  the 
plaintiff  to  a  Ihare  of  the  rents  and  profits,  and  without  any  ac- 
{^wled^ineot  of  his  right,  by  the  other  tenant  in  commom 
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After  fo  long  an  acquiefcence  I  think  the  jury  were  well  war- 
ranted to  prefume  any  thing  in  fupport  of  the  defendant's  title» 
an^  they  might  prefumei  either  an  a^ual  oufler  or  a  emveyancr 
With  refped  to  the  cafe  olFairelaim  ex  dim.  Empfon  verfus  Shoe* 
kletoft,  the  prefent  queftion  was  not  properly  before  the  court  in 
that  cafe..  The  fingle  queffion  there  .was,  Whether  the  plaintiflF 
was  barred  by  the  ilatute  of  limitations.  The  poflcflion  was  a 
pofiei&on  of  26  years ;  but  in  that  cafe  it  was  not  left  to  the  jury 
to  prefume  either  an  adverfe  pofTeiTion  or  an  oBual  oufirr.  That 
fa£l  therefore^  was  not  found,  and  it  is  not  the  province  of  the 
court,  but  of  the  jurf  to  prefume  fa£t8.  But  here  it  was  left  to 
the  jury,  and  the  jury  have  prefumed  an  a^ual  oufier  \  and  I 
think  t~hat  after  a  quiet  uninterrupted  and  undifturbed  poiTeflioo 
of  40  years,  they  were  well  warranted  in  fo  doing. 

Rule  for  a  new  trial  difcharged^ 


Unv*  23d. 


Rex  verfus  Carter. 


npHIS  Was  an  information  in  the  nature  of  a  quo  nvarranta^ 
againfl:  the  defendant,  to  (hew  by  what  authority  he  claimed 
to  esercife  the  office  of  burgefs  of  the  borough  of  Port/mouth. 

The  information  alleged,  and  it  was  admitted  in  the  plea,  that 
this  office  and  franchife  of  a  burgefs  has  been,  and  (lill  is,  a  place, 
effiee^  and  franchife  of  great  trufl  and  pre-eminence  within  the 
laid  borough,  touciiag  the  rule  and  government  of  thefaid  borough^ 
and  the  adminijtraiion  of  public  jufi'tce.  The  plea  then  fet  forth, 
that  within  the  faid  borough  there  have  been,  and  now  of  right' 
©ught  to  be,  an  indefinite  number  of,  burgeffes.  That  by  a  charter, 
3  Car*  !•  the  mayor,  aldermen,  and  burgefles  were  incorpQrated 
under  the  name  and  title  of  the  mayor,  aldermen,  and  burgefics 
pf  the  borough  of  FortfmoutL  That  the  charter  nominated 
the  firft  mayor,  and  twelve  perfons  to  be  aldermen,  and  then 
grants  *<  that  it  flibuld  and  might  be  lawful  for  the  mayor 
<<  and  aldermen,  ^c.  or  the  major  part  of  them,  from  time 
**  to  time,  and  at  all  times  then  after,  for  ever,  when,  and 
<<  s)8  often  as  it  (hould  appear  to  them  to  be  fit  and  necefiary,  to 
<<  namefo  many  and  fuch  perfons  to  he  burgefiRrs  as  they  (hould 
<<  pleafe,  and  to  the  faid  burge0es,  fo  chofen,  to  adminider  an 
M  oath  for  their  faithfully  executing  the  fai<>office  of  burgefs.'* 
The  plea  further  ftated,  that  this  charter  was  accepted  by  the 
then  mayor  axid  burgeffe^  of  the  faid  borou^hj  and  that  the  dot 

fcndam 
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fcndant  on  the  i8th  day  of  May  1751,  wzse/eAdhj  ihtnuffcr     ijf^. 
part  of  the  mayor  and  aldermen  of  the  faid  borough ;  and  that  —  1  ■ 

hffore  he  took  upon  himfelf  to  cxercife  the  place,  ofice,  and      !^^ 
franchife  of  fuch  burgefs,  he  was  duly,  and  according  to  the  ufage   Ca»tm, 
of  the  faid  borough,  fwom  into  the  laid  office. 

The  replication  fet  forth  other  parts  of  the  charter,  which 
gif  e  the  corporation  a  power  to  t^ke  lands^  and  to  make  by-laws ^ 
and  then  dated,  that  the  mayor,  aldermen,  and  burgcfles,  or 
the  major  part  of  them,  from  time  to  time,  (hould  hare  power 
to  aflemble  themfelves  annually,  every  Monday  {tvtntiight  before 
the  feaft  of  St.  Michael  the  arch-angel,  and  name  one  of  the  al* 
dermen  to  be  mayor.  That  a  court  of  record  was  appointed  by 
the  faid  charter,  to  be  held  before  the  mayor,  recorder,  and  al- 
dermen of,  &t\  or  any  four  of  them ;  and  alfo  a  court  leet  to  be 
holden  before  the  mayor,  or  recorder,  or  aldermen.  And  that 
the  mayor  and  recorder,  and  every  mayor  for  one  year  after  hi^ 
mayoralty,  and  three  of  the  aldermen,  to  be  chofen  as  afore- 
mentioned, fliould  be  juftices  in  the  faid  borough.  That  a  court 
of  oyer  and  terminer  was  alfo  appointed  by  the  faid  charter, 
to  be  held  by  the  mayor,  recorder,  and  tl^ree  aldermen,  as  afore- 
faid.  Laftly,  the  replication  dated  that  the  defendant  at  the 
time  of  his  fuppofed  ele£Uon  to  be  a  burgefs,  i^c.  was  of  the 
age  of  Jive  years  and  ten  months,  and  no  more* 

Rejoinder.  That  at  the  time  the  defendant  was  fwom  into 
the  place,  office,  and  franchife  of  one  of  the  burgefles,  (SV.  he 
was  of  the  full  age  of  twenty-one  years;  To  this  the  plaintifF 
demurred. 

Mr.  Bul/ert  pro  rege.  Upon  this  record  there  are,  three  quef- 
^  tions.  id.  Whether  the  office  of  burgefs  is  a  judicial  or  a  mini- 
derial  office  ?  2dly.  If  judicial.  Whether  an  infant,  fuch  as  the 
defendant  was,  is  eligible  to  fuch  an  office  ?  3dly,  If  miniderial, 
Whether  an  infant,  fuch  as  the  defendant  was,  is  eligible  to 
fuch  an  office? 

As  to  the  Jlr/l  quedion,  it  is  admitted  by  the  plea,  that  the 
office  of  burgefs  is  an  office  of  great  trufi  and  pre-eminence, 
touching  the  rule  and  government  ef  the  fend  borough^  and  the  iu/- 
mini/lration  of  public  Ju/tiee  within  the  fame.  This  alone  is 
decifive  that  it  is  a  judicial  office  |  for  every  thing  which  re- 
lates to  the  adminidration  of  public  judice  is  a  judicial  office* 
But  befides  this,  it  appears  by  the  record,  that  the  burgefles  are 
to  chufe  the  mayor,  who  is  the  principal  officer  in  the  borough,  . 
a  judice  of  peace,  judge  of  the  court  of  record,  of  the  court  leer, 

and 
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:<774«     ^a<l  of  the  ^oilrt  of  oyer  and  terminer.    Tliercfore  upon  thef<j 
■-?*- — *-  groliiMb  it  is  clearly  a  judicial  office; 

ve^s  I^*  Queflion.   Suppofing  t^is  is  a  judicial  officCi  whether  art 

.  CAtTEB.    infant  is  eligible  to  it?  No  authority  can  be  cited  to  fliew  tliat 

^     *       he  is  eligible,  but  tltere  are  many  which  decide  he  is  not.  Plowd. 

•    Com*  379. 381. — 9  Co.  48.  97.     1  hefe  authorities  fay»  an  infant 

feems  capable  of  holding  fuch  offices  a§  do  not  concern  the  ad- 

miniftration  of  Juftice,  but  only  require  flcill  and  diligence,  fuch 

as  the  office  of  park-keeper,  foreder,  gaoler*  iSa    But  a  difiinc-^ 

lion  is  made  with  regard  to  oiBces  of  confidence  as  this  is,  and 

^.       wUch  does  concern  the  adn^iniAration  of  jiiftice. — In  Seattibkr 

,^       Terius  WalicTy  cited  in  Cro.  Car.  556.  it  was  held,  that  the  grant 

of  the  office  of  an  under-jlewardjbip  iivpofleffioh  or  reverfion  M 

-^n  infant  is  void ;  becaufe  he  i$  incapable  thereof,  not  having 

knowledge  to  execute  xtpro  cwntnodd  regis  etpopuli.    Co.  Lift.  3.  ii 

8.  P. — An  infant  cannot  be  fworn  on  an  inqueft.     Co.  Latt.  1^7^ 

172.  h. — ^Nor  be  elected  a  member  of  parliament.    4  Inft.  47; 

For  all  thefe  are  offices  of  (kill  and  confidence,  or  concern  th^ 

adminiftration  of  joftice. 

Upon  (hewing  caufe  againft  this  information  it  Was  faid,  that 
it  has  been  taken  for  granted  ever  fince  the  cafe  in  the  year 
book,  21  Ed^  4.  12.  B.  that  an  infant  may  be  ehofen  mayof.  Bui- 
there  the  infancy  of  the  mayor  was  not  in  queftioil,  but  only 
whether  the  body  corporate  ihould  avoid  their  own  deed,  on  ac-^ 
count  of  a  defe£):  they  were  Well  acquainted  with ;  namely,  the 
.  imprifonment  of  the  mayor ;  and  it  was  held  they  Ihould: 

If  thefe  two  points  are  with  the  profecutor,  the  third  is  un« 

•*»icceflary ;  but  if  neceffary  to  en^cr  into  it,  an  infant  under  ^ears 

of  difcretion,  is  not  capable  -of  taking  a  miniftetial  o$ce,  unlefi^ 

he  can  ad  by  deputy )  nor  an  office  where  an  oath  is  required^ 

He  cannot  be  an  attorney,  becaufe  he  cannot  appoint  a  deputy. 

/  March,  Rep.  3 1.  nor  be  fworn  \  March  ^i.     So  with  rt{pc€t  to 

other  a  As,  or  offices  where  an  oath  is  required.  Co.  Lift.  3.  ^. 

'  Cro.  Car.  556.  Co.  Litt4''6$*  b*    In  the  prefent  cafe  it  was 

neceiTary  for  the  defendant  to  take  the  oaths  of  allegLarnce  and 

fupremacy,   and  likewife  the  oath  of  office  appointed,  by  thel 

charter  faithfully  to  execute  all  things  which  belong  to  the 

>  office  of  burgefs.    But  ,at  the  time  of  his  ele&ion,  he  was  of 

^  fuch  a  tender  age,  that  the  law  will  not  atlow^im  the  fmalleft 

title  to  difcretion  whatfoever,  videlicet^  under  the  age  of  /even 

years.  At  this  age,  an  infant  cannot  be  guilty  of  felony,  vfbatevef* 

.  circumftances  ptoiAfig  difcretion  fnay  appear  %  for  from  prefumption 

5  -  of 
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of  law,  he  candot  |iave  difcTetion,  and  no  averment  fliall  be  re-     1774* 
ceived  againft  that  prefumption.     i  H,  H.  P.  C.  23. 


lias 

Laftly,  The  inconvenience  and  mifchief  of  admitting  infants  ^^^ 
of  fuch  an  age,  would  be  faul  to  almoft  all  the  corporations  in  Caitxi. 
JSttglandi  every  borough  would  become  a  monopoly,  and  the 
snftant  an  alderman's  fon  had  breath,  he  would  be  a  burge&,and 
no  others  would  be  admitted.  If  one  infant  may  be  a  burgefs^ 
others  may  i  fo  that  all,  or  the  greater  part  of  the  burgcfies  might 
be  infants  in  their  cradles,  by  which  means  one  integral  part  of 
the  body  would  be  loft  or  at  leaft  fufpended.  The  king's  charter 
would  be  perverted,  and  the  power  which  he  bad  delegated  to 
many,  would  be  confined  to  the  hands  of  a  few«  Many  corpo* 
rations  would  be  wholly  diiTolved  ;  for  no  function  in  which,  the 
concurrence  of  burgefles  was  neceflury  could  be  exercifed,  till 
fome  of  this  body  of  childhood  had  attained  the  age  of  21  yean. 
In  the  cafe  of  this  borough  neither  mayor  nor  juftices  during 
the  infancy  of  the  burgeiTes  could  be  defied.  The  inconveni- 
ence of  fttfpending  the  powers  of  corporations,  were  fo  fully  feen 
by  the  gentlemen^  on  the  other  fide,  that  on  (hewing  caufe  againft 
this  information,  it  was  thought  neceflary  by  fome  of  them  to 
contend,  there  was  no  reafon  why  they  fliould  not  be  admitted, 
and  zGt  during  their  infancy.  But  this  I  truft  is  fufficiently  an- 
fwered  ^  for  they  have  neither  difcretion  to  a£l,  nor  capacity  to 
take  oaths,  both  which  are  required  by  law. 

Mr.  Davenport^  contra.     An  infant  is  eligible  to  the  office  q£ 
burgefs,  though  he  cannot  a£i  till^of  full  age. 

The  I  ft  objefiion  is,  that  this  is  admitted  on  record  to  be  an 
office  of  truft  and  pre-eminence,  and  touching  the  adminiftra- 
JLion  of  juftice.  As^to  the  former  part  of  this  allegation,  they 
are  words  of  courfe  in  every  information ;  and  with  refpefi  'to 
the  latter,  it  is  difficult  to  underftand  what  is  meant  by  Uu^hmg 
the  admnifirathn  of  juftice.  For  the  power  of  the  burgefles  to 
cleft  the  mayor,  or  the  three  j  aft  ices  of  peace  appointed  by  the 
charter  to  do  judicial  a£ts,  is  not  their  adminiflration  of  juftice. 
The  confequence  of  denying  it  in  the  plea  would  have  been, 
that  It  muft  have  been  tried  \  and  then  a  fpecial  verdift  muft 
have  ftated  to  the  court  in  what  degree  the  office  related  to  the 
adminiftration  of  juftice.  It  behoved  the  profecutor  therefore, 
ill  the  firft  inftance,  to  have  fliewn  this  to  the  court,  if  be  meant 
to  rely  on  it  as  a  ferious  objeftion. 

But  fuppofing  the  h&  to  be  as  admitted  by  the  plea,  it  does 
not  follow  that  every  office  which  affefts  the  admioiftration  of  ~ 

juftke^ 
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*  774*     j^ft'^ce,  is  therefore  a  judicial  office*    The  office  of  /berif  touches 
■  the  adminiftration  of  jufticc,  yet  in  many  places  it  is  hereditary, 

vJrjhs      *"^  confcquently  tenable  by  an  infant.     A  ferjeant  at  mace^  like 
Caktxr.   every  other  officer  of  the  irourt,  is  'concerned  in  the  adminiftra- 
tion  of  jufticc,  yet  his  office  is  not  j^jdicial.    Therefore  every 
office  which  concerns  the  adminidration  of  jufticc  is  hot  a  ju- 
dicial office. 

As  to  the  capacity  of  infants  to  hold  fuch  offices,  in  all  cafes, 
where  it  is  not  requifite  for  the  tleSfed  inftantly  to  execute  the 
office  in  perfon,  but  may  a£l  by  fuffictent  deputy,  an  iilfant  i^ 
eligible. — As  lo  the  cafe  of  Scambler  verfus  Walter ^  cited  in 
Toung  verfus  Fowler^  Cro»  Car.  556.  it  is  in  the  fame  page  held, 
that  an  infant  is  capable  of  holding  the  office  of  regjfter  of  th^ 
dtocefe  of  Rochejler.  It  is  taken  for  granted  too  in  that  cafe, 
that  an  infant  may  be  warden  of  the  Fleet  :  now  the  office  of 
warden  of  the  Fleet  greatly  touches  the  adminiftration  of  jufticc. 
There  clearly,  therefore,  is  nothing  in  that  obje£^ioB. 

The  cafe  in  the  year  book,  2 1  Ed.  4.  is  in  favour  of  the  de- 
fendant, for  it  is  there  faid  a  corporation  may  ele£l  an  infant 
mayor.  If  he  may  be  mayor,  a  fortiori  he  may  be  a  iurgefe  j 
for  in  this  corporation  he  cannot  be  mayor  without  firft  havitig 
ferved  the  office  of  burgefs. 

As  to  the  incapacity  of  infants  to  be  elefted  members  of  par- 
liament, ihtjlat.  7.  W  8  W^.  3;  is  th?  firft  ftatutc  which  pro- 
hibits their  being  chofeo.  The  oti|y  inference,  therefore,  is,  that 
before  that  time  they  were  eligiblc,\)therwife  the  flratutc  wasun- 
neceflary.  With  rcfpeft  to  the  oath  required  by  the  charter  no 
fuch  oath  is  required  to  be  taken  by  a  burgefs,  but  only  a  power, 
given  to  the  mayor  and  aldermen,  to  admimfter  an  oath  ;  for  the. 
words  are  <<  that  it  fliall  and  may  be  lawful  for  the  mayor  and 
<^  aldermen  to  name  fo  many  and  fuch  perfons  to  be  burgeffi^ 
^<  as  they  (hould  pleafe,  and  to  the  faid  buirgeflcs  fo  chofen,  to 
««  adminiftcr  an  oath,  tsf^.*' 

The  crown  might  in  the  original  grant  have  nominated  an 
infant  to  be  mayor  or  burgefs  j  and  if  fo,  thofc  to  whom  the 
right  of  the  crown  is  delegated,  have  the  fame  power.  But 
fuppofing  an  oath  were  neceftary,  an  infant  who  is  chofen  a 
burgefs  is  not  obliged  to  be  inftantly  fworn  in.  If  he  is  adult- 
at  the  time  he  takes  upon  himfelf  to  ad,  it  is  fufficient.  Perfons 
'  who  are  refident  abroad,  and  confequently  cannot  be  immediately 
fworn  in,  are  neverthelefs  eligible.  In  many  corporations 
perfons  are  burgeftes  by  birth.    Titles  by  fcrvitude^  or  marriage 

of 
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of  a  hurgefii'a  daughter,  are  nqt  unfreqaent  before  the  age  pf     1774, 
21.     And  in  fome  it  is  cuftomary  to  fwear  them  in^  at  the  age 


'  of  20,  as  in  Newcafik.  In  fliort,  no  piinciplc  of  hw  is  more  ^^J^^ 
clear,  than  that  an  tncboate  right  to  be  a  burgefs  may  ?cft  in  C^Tit. 
an  infanty  and  where  fuch  fight  does  yell,  a  mandamus  will  lie 
to  fwear  him  in,  at  the  legal  age  of  21,  Or  fuch  other  time  as 
cuftom  may  have  eftabliflied.  No  authority  has  been  cited  to 
the  contrary;  all  the  objedions  which  have. been  made,  are 
founded  upon  matter  fubfequent  to  the  zfk  of  their  being  defied; 
but  .they  are  not  fufficient  to  bar  the  right  of  an  infant,  who  has 
by  law  a  capacity  to  take  ^ny  thing  which  does  not  ztk&  the 
commonwealth.  In  this  cafe  it  is  apparent  upon  the  record, 
thalr  there  can  be  no  neceflity  for  his  zQ\ng  as  foon  as  he  is 
eieded ;  for  the  number  of  burgefles  are  by  the  charter  made 
indefimte  \  and  if  the  number  of  infants  (hould  be  too  great,  a 
fufficient  number  of  perfons  qualified  to  hold  the  necefiary  of- 
fices of  the  corporation,  may  at  any  time  be  added ;  conic- 
qnently  no  inconvenience  can  artfe  from  infants  being  ele&edt 
and  as  there  is  no  law  againft  it,  the  defendant  is  well  entitled* 

Lord  Mansfield.  A  great  variety  of  learning  has  been  gone 
into  on  botR  (ides,  which  feems  to  me  unneceflary  to  .be  taken 
into  confideration  upon  the  prefent  queftion;  the  decifion  of 
which  depends  upon  a  very  fhort  point. 

The  argument  begins  as  early  as  the  time  of  Ed.  4.  with 
mooting  about  the  perfonal  incapacity  of  the  members  of  this 
corporation.  The  anfwer  to  all  that  is,  it  is  not  the  aA  of  the 
ferfopsy  but  of  the  body  corporate  i  therefore  the  zQl  is  good. 

Another,  ground  of  argument  that  has  been  made  is,  the  inca- 
pacity of  infants  to  become  grantees  of  offices ;  and  that  there 
are  many  things  intermixed  with  the  adminiftration  of  juftice 
which  an  infant  is  of  capacity  to  take  by  grant.  But  that  is  not 
the  queftion. 

The  next  head  of  argument  b,  Whether  this  office  of  burgdk 
>s  not  an  office  touching  the  adminiftration  of  juftice.  It  would 
be  a  pretty  nice  point  if  it  could  be  brought  to  that.  Bat  the 
cafe  does  not  depend  upon  that  queftion.  Let  us  fee  dien  what 
the  true  queftion  is.  This  is  a  corporation  which  derives  its 
conftitution  under  a  charter  from  the  king,  and  their  whole 
power  arifes  from  it.  It  follows  dierefore  tlfcit  they  are  bound 
tp  %6t  according  to  the  powers  and  dirie£lions  which  it  contains* 

The  queftion  then  is.  Whether  the  defendant  in  this  cafe  bein^ 

tbfied  at  tfy^  age  Qifasi  years  0ld»  and  fworn  in  at  t^ifmUf^mit 
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1774.'     is  duly  clcftcd  according  to  the  tcrma  of  the  charter?    The 
>— — *-  whole  depends  upon  the  true  conftt u£lion  of  the  charter. 

wi/m  Mr.  Davenport  has  faid  there  may  be  inchoate  rightSi  to  be 

Carter,  completed  when  the  psirtics  arc  of  agej  and  cafes  have  been 
alluded  to  of  children  born  with  a  right  to  be  admitted  at  21,  on 
payment  of  a  fum  of  money,  and  alfo  titles  by  fervitude  or  maT->^ 
riage.  Clearly  there  may  be  fuch  inchoate  rights ;  but  1  th« 
queftion  is,  Whether  the  king  has  by  this  charter  given  the  cor- 
poration a  povrer  to  grant  inchoate  rights  to  infants,  to  be  put 
in  execution  upon  their  attaining  the  age  of  21  ?.  if  he  has  not| 
^  there  is  an  end  of  the  defendant's  title.  Let  us  fee  then  what  the 
terms  of  the  charter  are.' 

The  king  enables  the  mayor  and  aldermen,  or  the  greater 
part  of  them,  to  chufe  as  many  burgefles  as  they  (haU  think 
proper,  and  to  adminifter  to  them  the  oath  of  of&ce,  and  tiU 
ftuorn  they  are  not  complete  burgefles.  Upon  an  information 
they  muft  be  fwom  in.  Did  the  king  mean,  when  he  dire£led 
they  (hould  be  fworn  in,  that  they  (hould  fwear  in  fucking  in- 
fants? It  is  faid  a  corporation  may  chufe  abfcnt  members:  if 
fairly,  and  confiftent  with  the  charter,  they  may. '  But  they 
cannot  cliufe  an  abiient  member  collufively  r  and  in  the  cafe  of 
^  Cambridge^  the  court  was  of  opinion  that  it  was  a  fraudulent 
ele£\ion.  There  is  no  more  in  this  cafe  than  this,  that  the 
king  has  given  them  a  power  to  chufe  and  fwear  in  burgefles  j 
and  the  queftion  is,  Whether  he  gave  them  a  power  to  grant  an 
'inchoate  light,  when  no  oath  could  be  adminiftered  to  them.  I 
am  clearly  of  opinion  that  no  fuch  power  is  given  by^'the 
charter.    . 

^I^on  Juftice.  The  queftion  does  not  depend  upon  the  capa- 
city or  incapacity  of  infants  to  take ;  but  whether  this  corpo- 
ration are  empowered  by^their  charter  to  grant  inchoate  rights  to 
infants.-^As  to  the  cafe  in  the  year  book,  21  Ed,  4.  12.  the 
ground  upon  which  the  cour^  held  the  plea  to  be  good  was, 
that  the  bond  was-  the  a£k  of  the  corporation,  not  the  a£t  of  the 
«^ mayor}  and' that  the  durefs  ui)der  which  he  a£led,  was  the  durel? 
of  the  who/e  tody  :  confequ^ntly  the  bond  was  void. 

In  moft  charters  the  dire£^ion  as'to  the  election  of  burgefles 
is,  that  the  mayor,  isl'c.  fhall  chufe  one  or  more  of  the  di/creet  men 
of  the  borough,  to  be  a  burgefs  or  burgefl*es.  But  can  it  be 
faid,  that  an  infant  ol  five  years  of  s^e,  is  or  can  be  fup- 
.  pofed  to  be  fuch  difcreet  perfon  i  The  words  of  the  profent 
charted  are^  that  <<  they  may,  as  often  as  it  ihall  appear  to  thena 

*«  to 
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*•  to  hejlt  and  mcejfarj^  clc£k  fo  many  and  Juch  perfons  to  be     1774. 
•*  burgefles  as  they  ihoold.  pleafc,  and  to  fuch  pcrfons  fo  chofcn,  * 

*'  (hail  adtmntfter  an  oath  faithfully  to  execute  the  office/'  This  ^^^^f 
fttppofes  the  mayor  and  aldermen,  £5*^.  to  exercife  their  judg-  ^^*'^"« 
tnent  in  eleAing  perfons  to  be  burgefles ;  and  in  rcfpe£k  of  the 
oath,  t^e  ELECTION  and  swearing  are  clearly  intended  to  be 
fttnuletfenuL  But  what  is  the  prefent  cafe  ?  Not  an  eleHion^ 
but  a  contingent  mminatioft,  which  perhaps  might  never  haye 
taken  eSeSt ;  becaufe  the  party  might  nbt  have  lived.  Other 
perfons  might,  at  fuch  a  diftance  as  16  years,  be  to  fwear  him 
in ;  difputes  might  arife  as  to  his  being  the  fame  perfon,  befides 
involving  many  other  ioconveniencies.  *  I  am  clearly  therefore 
of  opinion,  upon  the  true  conftru£^ion  of  this  charter,  that  the 
a£l  muft  be  the  zGt  of  the  corporation  for  the  time  being,  to  be 
executed'  prefently  by  them  ;  and  that  it  was  not  intended  they 
flioiild  have  a  power  to  nominate  for  many  years  to  come ;  fuch 
nomination  to  be  completed,  if  the  party  fliould  at  fuch  future 
time  happen  ta  be  in  eje^  and  difpofed  to  take  the  office  upon 
him. 

ff^illes  Jufticc.  I  am  clearly  of  the  fame  opinion  }  there  never 
was  a  plainer  cafe. 

Afbhurft  Jnftice.  I  think  this  a  very  clear  cafe.  The  power 
which  the  charter  gives  of  elefting  burgefles  in  this  borough, 
is  to  be  exercifed  when  and  as  often  as  it  (hall  appear  to  the 
mayor,  aldermen,  &r.  to  be  Jif/  and  mcejfarj.  By  that  is  meant, 
fit  and  neceflary  for  the  prefent  purpofes  of  the  corporation ;  and 
the  perfons  intended,  fuch  as  are  capable  of  takihg  upon  them- 
felves  the  immediate  execution  of  the  office  :  not  pprfons  to  be 
nominated  only,  and  who  might  or  might  not  a£l,  or  be  capa- 
ble of  afting  in  future,  as  circumdances  and  events  might  turn 

out-  ♦  ♦ 

Judgment  for  the  king. 


Jones  verjus  Cooper.  ^J'"^^-'u 

^  ^  N'^-v.  25th. 

^HIS  was  an  aftion  for  goods  fold   and  delivered  at  the  A^^rc/jro- 
^    inftance  of  the  defendant.    Plea,  non  ajfum^it^  and  ver-  J?; J^^,^;^ 
dift  for  the  deftndanU    Upon  a  rule  to  (hew  caufe  why  a  new  u  b,  it  u. 
trial  (hould  not  be  granted,  the  cafe  appeared  from  the  report  of  jJl[f^l 
Mr.  Jufiice  iVixw,  who  tried  the  caufe,  to  be  (hortly  this  ;    The  thoygh 

Jrnvnj  of  the  goods,  is  a  collateral  underukiog  within  the  flatutc  Mi  frauds. 

Q^a  defendant 
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1774.  defendant  had  frequently  given  written  OTdcrs  to  the  plaintiff  to 
deliver  goods  of  different  kinds  'to  one  Smithy  her  fon-io  law  \ 
in  all  of  which  (he  undertook  to  be  anfwcrabk  for  the  payment. 
Thefc  had  been  all  punaually  difcharged.  But  the  goods  upoB 
whith  Ac  prcfcnt  queftion  arofc  were  delivered  to  Smith,  in  conr 
fequcncc  of  z  parol  order  and  a/tf«/promifc  by  the  defendant 
,  in  theTc  words,  «  /  nvill  pay  you,  if  Smith  will  wr/'— That  the 
undertaking  was  before  the  delivery  of  the  goods;  but  that 
Smith  was  entered  as  the  debtor  in  the  plaintiff's  books. 

Mr,  Mansfield  and  Mr.  Buller,  in  fupport  of  the  rule.  The 
fingle  queftion  is,  Whether  the  promifc  which  is  the  ground  of 
the  plaintiff 's  aftion,  is  to  be  confidercd  as  a  collateral  promifc 
^thinthc  ftatuteof  frauds;  or  whether  it  is  not  an  original 
undertaking  upon  the  credit  of  which  the  goods  were  fupplicd 
to  Smith  f  ' 

The  words  of  the  Jot.  ap  Car.  2.  c.  3.  are.  «  That  no 
«  aflion  Qiall  be  brought  whereby  to  charge  a  perfon  upon  any 
•«  fpedal  promife  to  anfwcr  for  the  debt  or  default  of  another, 
«<  unlefs  the  agreement  upoii  which  fuch  a£tion  is  brought, 
«<  (hall  be  in  writing.'*  This  is  not  an  undertaking  for  the  debt 
of  another ;  but  an  original  contraft  upon  the  confidence  of 
which  the  debt  Hrft  accrued :  Therefore  not  within  the  ftatute ; 
and  fo  it  was  held  in  Mawbrey  verfus  Cunningham^  Sittings 
after////.  Term  1773.  There  goods  were  delivered  to -^,  at 
the  requeft  of  B,  who  faid  he  luouldfee  them  paid  fir.  Lord 
Jlia/i/;ff/</ held,  that  as  the  promife  was  before  delivery  of  the 
goods,  it  was  not  within  the  ftatute,  becaufe  at  the  time  of  the 
promife  there  was  no  debt  at  all. 

Mr.  Dunning  contra.  T^e  cafe  cited,  was  for  goods  fold  at 
the  defendant's  requeft,  and  a  promifc  by  the  defendant  to  pay 
for  them.  No  doubt  if  goods  be  delivered  to  A^  upon  th« 
requeft  of  5.,  and  Apromifcs  to  pay  for  them,  they  are  goods 
fold  to  B.  But  in  the  prcfent  cafe^  the  defendant  was  to  pay 
only  in  cafe  Smith  (to  whom  the  goods  were  fcnt)  did  not  pay 
for  them;  it  is  theretore  a  conditional  promife.  Smith  was 
made  d.ebtor  for  them ;  and  confidered  as  fuch  by  the  plaintiff, 
and  therefore  he  ftiould  have  ufed  due  diligence  to  recover  againft 
Smithy  before  he  had  recourfc  to  the  defendant. 

Lord  Mansfield.  The  general  diftinflion  is  a  clear  one,  and 
upon  that  diftin£tion  the  cafe  which  has  been  cited  was  deter- 
mined.   Where  the  undertaking  is  befott  delivery^  and  there  is 

a  direAion 
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ft  direQiofi  to  deliver  the  good8|  and  I  will  fee  them  paid  hr^  it     i^nx. 
is  not  withta  the  ftatute  of  frauds*    But  there  may  be  a  nieety  ^ 

wfaerfe  the  undertaking  is  before  delivery,  and  yet  conditional  as     ^V* 
this  is.    It  turns  fingly  upon  the  undertaking  being  i/i^^. the   Qoqpbm* 
ttbef  d|d  nei  pay.— We  will  look  into  it. 

The  next  day  I«ord  Mansfield  delivered  the  unanimous  opi« 
nion  of  the  court  as  follows; 

We  are  all  of  opinion  upon  the  authority  of  the  cafes  in  the 
books,  that  the  promife  by  the  defendant  in  this  ca(e,  to  pay,  if 
Smtb  did  not,  is  a  collateral  undertaking  within  the  ftatute  of 
frauds;  and  it  is  fo  clear  that  it  would  only  be  mifpending  time 
to  go  through  the  cafts,  or  to  fay  much  about  it. 

Rule  for  a  dew  trial  difcharged. 


Rex  verfus  Beach* 

^T*HE  defendant  in  this  cafe  had  been  convided  of  perjury  Indiameni 
in  an  affidavit.     Upon  (hewing  caufe  why  the  judgment  v][,£2ce1n 
ftiould  not  be  arretted,  exception  was  taken  by  Mr.  Dunning  the  word 
and  Mr.  Suiter,  in  fupport  of  the  rule,  that  there  appeared  a  f^r  andcr- 
material  variance  between  the  indi6^ment  and  the  affidavit;  for  Ao<*»  *>«** 
in  the  affidavit  the  defendant  fwore,  that  <'  he  underftood  and  rial. 
•*  believed,  fffr.*'  whereas  the  aflignment  of  the  perjury  in  the 
indictment  was,  **  that  he  had  falfely  fwom,  that  he  under/ood 
'««  and  believed,  {jTr."  omitting  the  letter/. 

In  fupport  of  this  exception  it.  was  infifted,  that  this  being  t 
variance  in  the  material  part  of  the  charge,  namely,  in  the  af« 
fignment  of  the  perjury  itfelf,  was  fatal,  and  could  not  be  cured 
by  verdift;  and  cited  ^/een  verfus  Drake,  2  Sail.  tCo.-^  Button 
56.  Crc.  Jac.  133.  5  Rep.  45.  2  Lonl  Rajm.  1224.. 

Cur^  advifan  vult^ 
'  Lord  Mansfield  now  delivered  the  unanimous  opinion  of  the 
court  as  follows.  This  was  a  motion  in  arrcft  of  judgment  on  an 
indiAment  for  perjury  in  an  affidavit ;  upon  the  ground  of  a 
material  variance  between  the  affidavit  and  the  indi£lment)  the 
letter  /  being  left  put  in  the  word  underftood :  and  it  comes 
before  the  court  after  the  jury  have  read  it  **  unde^ood.^  We 
have  looked  into  all  the  cafes  upon  the  fubjeS ;  fome  of  which 
go  to  a  great  degree  of  nicety  indeed  -,  particularly  the  cafe  in 
Hutton  56.  where  t&e  v/oxA  indicari  was  written  fof  fW/^^r/; 
whereas  it  (hould  have  been  written  with  an  abbreviation  indiccLri : 
but  ihat  cstfe  is  fhakeh  by  the  do£lr^e  laid  down  in  2  Hav;l.  239. 

0.3  Th« 
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1 7^4.     The  true  di(lin£Uon  feems  to  be  taken  in  the  cafe  of  the  ^em 
verfus  Drak^,  2  Sail.  660.  M^hich  is  this  ^  that  wk^e  the  omiffUn 


Riz 

verjui       or  addition  of  a  letter  does  not  change  the  Hvordy  fo  as  to  make  i$ 

BxACH.     another  word^  the  variance  is  not  material.    To  be  furc,  a  greater 

Itri£tnefs  is  required  in  crimiDal  profecutions  than  in  ciril  cafes  ) 

and  in  the  former  a  defendant  is  allowed  to  take  advantage  of 

nicer  exceptions.     But  this  is  a  cafe  where  the  matter  has  been 

fairljr  tried,  and  where  the  omtffion  of  the  letter  s  certainfjr  does 

not  change  the  word.     Therefore  we  are  all  of  opiniony  that 

•  the  jury  were  very  right  in  reading  it  "  underftood/' 

Rule  for  arrefting  the  judgment,  difcharged, 


'^*  Gi^'RZVLT  verfus  Burtenshaw. 

urf^J^  '"pHIS  was  ap  a£lion  for  malicioufly  indifiing  the  plaintiflF  fof 
fddom^*^  '  perjury^— The  fccond  and  third  count  were  for  defamation^ 
gfantanew  in  faying  the  plaintiff  was  a  perjured  knave  and  fcoundrel,  after 
Ixcimvc      s^cquittal,  and  he  would  prove  it;. 

damascs.  Upon  (bewing  caufe  why  a  new  trial  (hould  not  be  granted  on 

,  .  the  grpund  of  exceQive  damages,  it  appeared  by  the  report  of 
Lord  Chief  Baron  Smythffhcfore  whom  the  caufe  was  tried,  tba^ 
his  Lord(hip  dire£led  the  jury,  in  cafe  they  were  of  opinion  that 
there  was  malice,  and  hq  probable  caufe,  to  find  a  verdidi  fo^ 
the  plaintiff;  but  if  they  thought  there  was  a  probable  caufe^ 
then  to  find  a  verdift  fpr  the  defendant.  The  jury  found  a  ver- 
didl  for  ?he  plaintifF,  damages  400/.  and  his  Lordfliip  reporte4 
that  he  was  very  well  fatisfied  with  the  verdtd. 

Mr.  Dunpingf  Mr.  Lade^  and  Mr.  Morgan^  in  (\ipport  of  the 
rule,  were  inftrufted  to  fay,  that  the  acquittal  upon  the  indifl- 
jpent  for  perjury  was  by  miflake,  and  not  upon  the  merits  :  and 
in  fcfpcft  of  the  damages  they  infifted,  that  as  no  fpccial  damage 
was  laid  or  proved,  the  fum  of  400/.  was  much  too  fevere  and 
pxcefTive. 

Mr.  Juftice  Wilhs^  who  tried  the  Indictment  againft  Gi/iert 
the  plaintiff,  explained  what  paffed  at  that  time,  and  faid,  tha| 
after  a  trial  of  fix  hours  it  was  ^n  acquittal  upon  the  merits,  an4 
very  much  to  hjs  fatisfadlion. 

Lprd  Mansfeld.     This  rule  comes  before  tfte  court  Cngly  on 

.  the  judge's  report. — ^It  is  not  an  application  on  tlie  ground  of 

furprife  or  of  new  evidence,  that  has  been  difcovered  fince  th^ 

frjal ',  nor  upon  the  ground,  which  cqunfc|  were  inltrudled  tq 

mention 
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mention  to  the  court  when  it  was  6rft  moved,  namely,  that     1774* 
from  the^hurry  of  fumming  up,  the  jury  were  milled  to  think,  ' 

that  declarations  accuGn^;  the  plaintiff  of  perjury  were  left  to      ^trftn 
the  jury,  wheu'in  fafl  no  fuch  evidence  was  given.     By  the  re-  BviTEit- 
porr  it  appears  that  chat  fuggeflion  is  totally  untrue  ;  and  tliat 
there  was  ftrong  evidence  of  fuch  declarations  being  made  by 
BurtenJhaWf  after  the  trial  of  the  indi£lment. 

The  verdid  is  taken  upon  two  counts :  upon  the  firft,  <*  for 
**  malicioufly  indi£ling  the  plamtiff  of  perjury ; '  and  upon  the 
fecond,  for  calling  him  ^<  a  perjured  rafcal,  and  faying  he  #buld 
*'  prove  it/'  There  was  evidence  in  fupport  of  both  counts. 
Therefore  the  whole  ground  of  the  application  reds  on  the  point 
of  exceffive  damages.  I  fhould  be  forry  to  fay,  that  in  cafes  of 
perfonal  torts,  no  new  trial  (hould  ever  be  granted  for  damages, 
which  manifeftly  (hew  the  jury  to  have  been  aduaced  by  paflion, 
partialijty,  or  prejudice.  But  it  is  not  to  be  done  without  very 
flrong  grounds  indeed ;  and  fuch  as  carry  internal  evidence  of 
intemperance  in  the  minds  of  the  jury.  It  is  by  no  means  to  be 
done  where  the  court  may  feel,  that  if  they  had  been  on  the  jury 
they  would  have  given  lefs  damages,  or  where  they  might  think 
the  jury  themfelves  would  have  completely  difcharged  their  duty, 
in  giving  a  lefs  fum.  Of  all  the  caics  left  to  a  jury,  none  is  more 
emphatically  left  to  their  found  difcretiun  than  fuch  a  cafe  as 
this :  and  unlefs  it  appears  that  the  damages  are  flagrantly  out- 
rageous and  extravagant,  it  is  difficuk  for  the  court  to  draw  the 
line.  But  in  this  cafe,  where  the  defendant  has  beeix  guilty  of 
repeated  defamation  againft  the  plaintiff,  after  a  fair  trial  and 
acquittal  uppn  a  malicious  profecution,  it  is  impoOibie  for  the 
court  to  go  into  a  nice  examination  and  admeafurement  of  what 
ought  to  have  been  the  damages. 

AsToM,  Juftice.— I  am  clearly  of  the  fame  opinion ;  and  in  the 
prefent  cafe  I  (hould  doubt,  even  if  it  (lood  upon  the  fecond 
count  only,  whether  the  court  ought  to  interpofe  on  account  of 
the  largenefs  of  the  damages,  in  favour  of  a  man  who  has  beea 
guilty  of  charging  another  with  fo  foul  a  crime  as  is  there  laid^ 
and  declaring  in  public  that  he  would  prove  it  upon  him. 

Mr.  Juftice  fTilUi  and  Mr.  Jultice  Afhhurjl  were  of  the  fame 

pjpinion 

Rule  for  a  new  trial  difcharged. 


(2^4  Macs 
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^rl2:  Maci  ver/us  Cadbll. 

The  cRta-  T*^ROVER  for  goods.     Upon   (hewing  daufc  -  why  the  ▼er- 

Iff  ^J?**^  ^*^  8*^^*^  ^"  '*^^^  ^*^^  ^^  *^^  plaintiff  (hould  riot  be  fct 

/tff.  21.       afide,  and   a  non-fuit  entered ;  the  court  took  time  to  confider. 
^To'isnot  -^"^  °°^  ^^'^^  Mafjjfie/d  dtlivcrci  the  utianimous  opinion  of  the 
»  reflraincd     court  as  folIows :  *  * 

amble,  but  'The  plaintiff,  Mace,  kept  a  public  houfcj  had  a  licence^  and 
"l^"s**of '•  faid  (he  was  married  to  oile  Penrice.  She  went  to  the  Excife^ 
third  ftrfitiy  Office^  had  his  name  entered  in  the  books,  with  a  note  in  the 
permits*!  margin  "  married.**  Penrice  had  the  licence,  and  continued  in 
trader,  who  ^offeffion  of  the  houfe  and  goods^  from  that  time  till  he  ab- 
becomes  fconded,  and  went  to  Pimlico^  which  was  an  aft  of  bankruptcy. 
to"be7n  Uii  -^^^^  ^^  plaintiff,  firft  claimed  the  goods  in  queftion,  under  a 
fJPJpon  of,  bill  of  fale  j^rom  Ptnrice  g  but  afterwards  as  her  own  original  . 
ids  •«»•  '*  property,  and  denied  that  Penrice  and  (he  were  married.  •  Penrice 
as  well  M  was  examined,  and  he  faid  that  it  was  not  till  within  three 
rupt*<  orffi-  weeks  before  he  went  away  that  he  knew  whether  he  would 

difpofcdof        At  the  trial  a  doubt  occurred*  to  me,  whether  this  cafe  did 
hfscwTn**     "°*  come  within  thtflaU  21  Jac.  i.  r.  19.  fe^.  1,1.    For  the  pof- 
ifter  having  feflion  which  the  bankrupt  had  of  thefe  goods,  was  emphatically 
to  i"third'     ^  poiTef&oif  of  them  as  his  own^  and  kept  by  him  as  fuch.    It 
perfom        ^ag  fuggefted,  that  there  was  a  fimilar  cafe  depending  in  the 
C,  B,  where  the  queftion  was,  Whether  the  ena£ling  claufe  of  the 
eleventh  feftion  extends  further  than  the  preamble  of  that  fcc- 
tion,  fo  as  to   include  goods  not  originally  the  bankrupt's     The 
preamble  only  fays,  "  And  for  that  it  often  falls  out  that  many 
•*  perfoi^s   before  they  become  bankrupts,  do  convey  tieir  goods 
\       •*  to*other  men,  upon  good  confideration,  yet  ftill  do  keep  the 
*'  fame,  and  are  reputed  owners  thereof,  and  difpofe  of  the  fame 
"  as  their  own :"  But  the  words  of  the  enadling  part  are  as  fol- 
lows :  "  Be  it  ena£led,  that  if  any  perfon,  at  fuch  time  as  he 
^  (hall  become  bankrupt,  (hall,  iy  the  confent  of  the  true  owner ^ 
•«  t!Sc.  have  in  his  poffelEon,  lie.  any  goods,  ^c.  whereof  hef 
^  ^<  (hall  be  reputed  owner,  the  commiffioners  (hall  have  po;wer 

<<  to  fell  the  fame  in  like  manner  as  any  other  part  of  the  bank* 
«  rupt*$  eftatc.*'  Thefe  words  clearly  extend  to  other  perfons 
goods,  as  well  as  to'thofe  which  were  originally  the  bankrupt's 
property.  For  the  fake  of  copfprmlty^  we  were  deGrous  to 
IP  ftay 
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ftay  fill  the  court  of  Common  PUas  had  given  their  opinipn.   But     1774. 
that  cafe  we  underftand  is  made  up. 


We  have  confidered  the  general  queftion^  and  to  be  furfe      J^ 
there  is  a  variety  X)f  mooting  in  the  books  without  any  deter-  CAi»«i.k 
mioation. 

But  if  the  ftatute  meant  to  comprehend  nothing  more  than  is 
contained  in  the  preamble,  it  means  nothing  at  all.  -  Becaulb 
even  before  the  ftatute,  if  a  \man  had  conveyed  his  own  goods  to 
a  third  perlbn,  and  had  kept  the  poflefl]on>  fach  poflei&oa 
wonld  have  been  voidi  as  being  fraudulent  according  to  the 
doArine  in  Tnmne*%  cafe^  3  Rep.  81.  At  the  fame  time,  the 
ftatute  does  not  extend  to  all  poffible  cafes,  where  one  man  has 
another  man's  goods  in  his  pofleflion.  It  does  not  extend  to 
the  cafe  of  fa£lors  or  goldfmiths,  who  hare  the  poflelEon  of 
Other  men's  gpods  merely  as  truftees,  or  under  a  bare  authority^ 
to  fell  for  the  ufe  of  their  principal  \  but  the  goods  muft  be  fudi 
'  as  the  party  fuficrs  the  trader  to  fell  as  bis  own.  Therefore,  up* 
on  this  ground  we  are  all  of  opinion,  that  the  verdidi  ought  tt> 
be  fet  aCtfe. 

But,  in  thcnconfideration  of  (his  general  queftion  another  point- 
appeared,  upon  which  we  are  equally  clear ;  namely,  that  after 
a  fokmn  declaration  by  the  plaintiff  that  ihe  was  married  to 
Penrice^  and  that  thefe  were  the  goods  of  Penrtce  in  her  rights 
ihe  flaU  never  be  allowed  to  fay,  that  flic  was  not  married  to 
him,  and  tliat  the  goods  were  her  fole  property.  On  either 
ground,  therefore,  the  verdiA  is  wrong.  If  fuch  a  praAice 
were  to  be  allowed  it  would  be  laying  a  trap  for  perfons  to  deal  • 
with  bankrupts. 

Pit  Cur,    Let  the  verdifl  be  let  s^de,  and  a  non-fuit  entered. 


THB  END  or   UZCHAELUAS  TE&U. 


JZ!L  HILARY    TERM 

I 

is  George  III.    B^  R.     1775* 


Sthp^dof,       Morgan  et  Uxor  ver/us  John  Griffiths,  and 


Jsju  aytb. 


Others, 


Dcvifeto     T^HIS  was  z  cafe  out  of  Cbancen  m  fubftance  as  foU 

T.G./«r      .  X      ,  , 

mtdiMnng  loWS : 

^tfr^rif-       Thomas  Grtffiih  being  fcifcd  in  fee  of  the  premifes  in  quct 
ter  his  de-    lion,  by  his  Jaft  will  amongtl  other  things  gave  and  devifed  as 

irirfand^-  foUoWS  : 

*?w,  Ar  "  ^  ^'^  8'*^^>  bequeath,  and  dcvifc  two  parts  to  be  divided  in 

^Mntof       cc  three  partSi  of  all  that  tenement  and  lands  fituate,  lying,  and 

m^t''e!      **  being  within  the  parifli  ol  Ahtrgivillj^  and  county  of  Car" 

liis  heiiv      <i  mariben.  commonlv  called  and  known  by  the  name  of  Bwolcb 

lor  ever.       "  Gwynn^  unto  Thomas  Griffiths^  my  grandchild,  ^r  and  durtng 

»ly  W-    "  *^^  w/wrfl/  /j/f ,  and  after  his  deceafe,  to  his  right  and  lawful 

ute  tail.      <<  heirs  and  afligns,  for  ever ;    and  for  want  of  fuch  lawful 

'<  hcirs^  I  do  give  the  faid  lands,  as  before  ezprefled,  to  Thomas 

«<  Evan^  fon  of  Evan  Thomas^  of  Penllwyn^  the  lands  to  bis 

*<  heirs  and  afligns  for  ever.** 

The  teftator  died  foon  after,  without  revoking  or  altering  his 
faid  will  \  whereupon  the  faid  Thomas  Griffiths^  his  grandfon,  en- 
tered into  pofleflion  of  the  premifes,  and  being  feifed  as  afore- 
faid,  by  leafe  and  releafe  of  the  30th  and  31ft  January^  ^1%1% 
previous  to  his  marriage  with  Dorothy  bis  firft  wife,  conveyed 
the  fame  to  the  ufe  of  himfelf  for  life,«  remainder  to  his  wife  for 
life,  remainder  to  the  boirs  of  bis  body  on  the  fsud  Dorothy  \t  be 
bcgottCHi  remainder  to  his  own  right  heirs* 

Dorothy 
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'Hanthydkd,  leaving  Raciael  {the  wife  of  the  plaintiff)  her     1775. 
only  child,  by  her  faid  hufband,  who  afterwards  married  a  " 

fecond  wife,  by  whom  he  had  iffuc  the  defendant  John  Griffiths^      V^^ 
and  federal  other  children,  and  died.  g»if- 

Upon  his  death,  the  defendant  John  entered  on  the  premifes, 
claiming  them  as  tenant  in  tail,  under  the  will  of  his  great-grand« 
father,  Thomas  Griffiths^  the  teftator- 

The  plaintiff  and  his  wife  claimed  under  the  fettlement  of 
Thomas  Griffiths^  her  father,  conceiving  that  he  took  an  cftate 
in  fee,  under  the  will  of  the  teftator,  Thnnas  Griffiths^  his  grand- 
father. 

Thomas  Evan^  the  devifee  in  remainder  in  the  faid  will,  was 
another  grandfon  of  the  teftator,  and  furvived  him. 

The  queftion  fubmitted  by  the  Lords  Commiffioners,  for  the 
opinion  of  this  court  was,  what  eftate  the  grandfon  Thomas 
Grigiths^  took  in  the  premifes  by  the  will  of  the  faid  Thomas 
Griffiths^  the  grandfather  ? 

Mr.  Wallace^  who  was  for  the  plaintiff,  acknowledged  the 
rule  of  law  to  be  clearly  fettled ;  that  where  one  devifes  to  A^ 
and  his  heics  generally,  which  would  convey  a  fee,  yet  if  there 
be  a  remainder  over,  for  Want  or  upon  TailUtf  of  fuch  heirs,  to 
a  perfon  who  might  take  the  eftate  as  heir,  the  word  heirs  is  re- 
ftrained  to  heirs  of  the  body,  and  A.  has  only  an  eftate  tail  bf 
fuch  devife ;  confequently  in  the  prefent  cafe  the  defendant  wat 
'  clearly  entitled. 

Lord  Mansfield.— There  can  be  no  queftion  about  it,  and 
accordingly  the  court  certified  as  follows : 

ilaving  heard  counfel  on  both  fides,  and  confidered  the  above 
cafe,*,  we  are  of  opinion  that  the  grandfon  Thomas  Griffiths  took 
an  eftate  tail  in  the  tenement,  called  Bwlcb  Gwynn,  by  the  will 
Ofihc  faid  Thomas  Griffiths,  the  grandfather. 


Roe  ex  dim.  Bowes  ver/us  Blackett.  r^i^, 

iN  ejeflment  for  certain  lands  (ituate   in  the  townfhip  of  To  makes 
Netufiiam,    in    the  County    of   Northumberland,    the  jury  jj^jj"^,!,. 
found  a  fpecial  verdi£l,  ftating  in  fubftance  as  foUows:  that  4>ut  any  u. 
Chrippher  Blqckftt  was  fcifed  of  the  tenements,  with  the  appur-  {Sl^  f^h\  . 
tenances,  in  the  declaration  mentioned,  in  his  demefne,  as  of  num&ft  in. 

appear  that  the  tefbtor  locant  to  give  a  fee,  aa  may  fatitfy  the  confcienct  of  the  cpiirt»  in  pr<K 
}loinKin|  U  fuch.    If  it  is  harpl/  problema|ical^  the  rule  of  law  muft  take  pUce. 

fee  J 
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'775-  '^^^  *"^  ^''  Hkcwifc  poffciTed  of  fevcnd  lands  and  teneincnta^ 
held  by  htm  under  leafes  for  yeaT8«  lying  contiguous  to  the  faid 
freehold  tenements ;  and  which  faid  leafehold  lands  and  tene« 
ments  were  devifed  along  with  the  faid  freehold  tenements 
without  diftin<aion,  to  the  feveral  occupiers  thereof,  who  en- 
joyed  the  faid  leafehold  and  freehold  tenement^,  mtbeui  know* 
ing  or  inquiring  which  nvere  leafehold  and  which  were  freehold  : . 
and  being  fo  feifed  on  the  24th  day  of  Augufl^  173S9  ^  ma^c 
his  laft  will  and  teftament  in  writing,  duly  executed  and  attefted  ^ 
to  pafs  real  eftates,  and  thereby  devifed  as  follows :  *<  I  give, 
••  bequeath,  and  devifc  to  my  dearly  beloved  wife,  Elizeieth 
*^  Blackettf  all  my,  freehold  and  leafehold  mefluages,  boufes^ 
**  lands,  and  tenements,  fituate  at  Newnbatn^  in  the  county  o£ 
*^  Northumberland^  and  dfewhere,  and  all  mj  eftate  and  tnter- 
<<  eft  therein,  for  and  during  her  natural  life  ;  and  I  do  hereby 
*<  conftltilte  and  appoint  John  Fofler,  of  Eddeflon^  in  the  faid 
<*  county  of  Northumberland^  Efquirc,  truilce  for  my  faid  wife 
<*  <kiring  her  natural  life  aforefaid  ;  and  from  and  after  her  de- 
*<  ceafe,  I  give,  devife,  and  bequeath,  the  faid  meiOuages,  houfes^ 
**  land,  and  tenements,  to  my  fifters  in  law  Mrs.  Elizabeth 
*^  Smart f  and  Mrs.  Martha  Maria  Bellafjfe^  of  Haughton  upon 
*^  Skient  '^^  ^be  county  of  Durham^  as  tenants  in  common  :  But 
•*  in  cafe  mj  mother-  Mrs,  Alice  Bellafyfe^  fball  give  or  caufe  to  be 
^^  given,*  any  difiurbance  or  mohjlation  to  my  faid  wife,  about  the 
*<  poffeffton  and  enjoyment  of  my  faid  meffuages^  houfes^  lands^  and 
^^  tenements f  then  my  mind  and  will  is^  that  the  fame  fball  go  to 
•*  my  hinfman  fFilliam  Blackett^  of  the  town  and  cotinty  nf  New» 
•*  caflle  upon  Tynef  his  heirs  and  ajfignsfor  ever  :  and  I  give  and 
<'  bequeath  the  faid  meffuages^  houfes^  lands ^  and  tenemetitSy  to 
**  him  aecordingly^  and  do  make  him  my  SOLE  heir  thereof  And 
f<  my  mind  and  will  further  is,  and  I  do  hereby  charge  and 
<<  make  chargeable  my  faid  eftate,  with  the  payment  of  all  my 
**  juft  debts  and  funeral  expences,  and  order  the  fame  to  be 
<<  paid  out  of  the  yearly  profits  of  my  faid  eftate,  by  my  faid  wife. 
<<  And  I  do  further  give  and  devife  all  my  perfonal  eftate  what- 
<*  foever,  to  my  dearly  beloved  wife  aforefaid,  and  do  hereby 
**  mafke  htx  file  executrix  of  this  my  laft  will  and  teftament." 

That  the  teftator  died  on  the  27th  Augufl^  1738,  without 
iffue,  leaving  John  Blackett^  fince  deceafed,  father  *of  the 
defendant  JoA/i  Blackeit^  his  heir  at  law.  Elizabeth  Blackett, 
the  teftator's  widow,  immediately  after  his  death  entered  on  the 
ptemifes.     That  Martha  Maria  Bellafyfe  intermarried    with 

Richard 
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Ricbari  Bawa^  who  purchafed  the  revcrGon  of  the  one  undivkled     1 775. 
moiety  of  the  premUes  of  Elizahetb  Smart  i  ai\d  being  fo  Ceifed 


died  inteftate,  leaving  Tiomas  Bowes  the.  leiTor  of  the  plaintiff,  ^fii^ 
his  heir  at  law.  Thac  afterwardsi  on  the  13th  Jiz/j,  1767,  Bi.a<«- 
MarAa  Aimria  Bowe/^  widow  of  the  faid  Richard  Bcwfs,  died  - 
feifed  of  the  rcTerfion  of  the  afore&id  moiety  of  the  premifet, 
upon  whofe  death  the  fame  defcended  to  the  faid  Thomas  Bowts^ 
the  Icflbr  of  the  plaintiff.  That  at  the  time  of  the  teftator*a 
dj^athi  the  f^id  teftator  was  of  the  age  of  27,  the  faid  Eli%ahith 
Bimi€itf  his  widow,  of  the  age  of  34,  Elixabeth  Smart  of  the 
age  of  22,  and  Martha  Maria  Bellafjfe  18.  That  the  defendant 
was  heir  at  law  of  the  teftator.  The  qacftion  was,  whether  the 
hsdf-fifters  took  an  eltate  for  life  or  in^r  ? 

This  cafe  was  argued  twice  ;  firft  in  Adcboilmas  term  by 
Mr.    Cbamhre^  for  the  plaintiff,  and   Mr.  Da%wnport^  for  the 
4e£endant  \  and  again  in  this  term  by  Mr.  W^lfin^  for  the  plain- 
tid^  and  Mr.  Dunning^  for  the  defendant.     For  the  plaintiff  it 
was  aligned  that  the  haif-fiilers  took  ^fee,     ift,  The  faA  found 
by  the  fpecbl  verdi£k  of  the  freehold  and  leafehold  lands,  being 
t»  intermixed   as  to  be  undtlUnguiihable  by  the  tenants,  and 
being  coupled  by  the  teftator  in  the  fame  dcvife,  clearly  (hews 
his  intention  was  to  difpofe  of  all  his  eftate.     His  two  half- 
fifters  were  nearer  of  kin  to  him  than  his  heir  at  law ;  his  difpo*  . 
fition,  therefore^  to  them  was  but  reafonable,  and  if  his  intention 
to  do  fo  is  apparent,   the  court  will  carry  it  into  execution^ 
though  there  are  no  technical  words.     The  circumftances  that 
(hew  he  meant  his  fifters  (hould  take  a. fee  are,  that  having  firft 
charged   this  eftate  with  the  payment  of  his  debts,  he  makes 
this  material  diftindlion  between  the  two  be quefts  \  he  direAs 
hia  nmfe  to  pay  only  out  of  the  rents  and  profits^  but  leaves  it  a 
grofs  charge  in  the  devife  to  hisjijiers.    Now  it  is  an  eftablifhed 
ndeof  law,  that  where  a  grofs  fum  is  charged,  though  there 
are  no  words  of  limitation,  the  devifee  (hall  take  a  fee,  for  other- 
wife  he  might  reap  no  benefit  from  it ;  but  where  it  is  payable 
out  of  rents  and  profits  it  is  only  an  eftate  for  life  ;  adly.  Where 
.a  nun  ufes  no  words  of  limitation,  it  is  reafonable  to  prefume 
•  that  he  meant  more  than  an  eftate  for  life  ;  efpecially  where  in 
^  immediate  precedent  devife,  meaning  to  give  his  wife  an 
'  eftate  for  Ufe  endj^  he  ezpreCdy  fays,  ^^fir  and  during  her  natural 
<«  Bfs?    But  ftirther,  the  fee  of  the  /n^ik/i/ clearly  paffes  with- 
out any  limitation  at  all ;  and  therefore  the  freehold  rau(t  pafs 
.  tooy^or  the  maiiifieft  imemiaa  of  the  teftator  to  unite  the  whole 

would 
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1 77  J.     would  be  fniftratcd. — Again,  thc^  words,  "  Alf  my  iftate  andifl^ 
*<  iereft  thirein"  are  material ;  for  no  doubt,  the  teftator  had  fome 


-^«/      meaning  in  making  ufc  of  them  ;  but  if  applied  to   the  life 

BiACK.     eftateto  his  wife,  ^they  arc  nugatory;  they  arc  equally  fo  ia 

refpcA  of  the  devtfe  to  William  Blackett^  becaufe  of  the  addition*- 

al  words  "Ai/  heirs  forever  /'  Therefore  the  only  way  of  giving 

fenfc  to  this  expreflion,  is  by.tranfpofing  them,  or  conCdering 

them  as  repeated,  in  the  devife  to  his  Gfters.     Laftiy,  it  is  plain 

.    that  he  did  not  intend  his  heirs  (hould  take  in  any  event,  for  in 

cafe  of  difturbance  by  the  mother,  he  gives^the.eftate  over  to 

.  William  Blackett.     The  natural  inference  from  this  is,  that  he 

hoped  to  prevent  any  difturbance  from,  the  mother  by  making 

the  daughters  fuffer  in  confequence  of  it.     But  if  the  devife  to 

them  is  conft^rued  an  eftate  for  life,  it  would  be  punithing  his 

heir,   which  certainly  could  never  be  his  intention  in  inferting 

thatclaufe,  if  he  had  meant  his  heir  (hould  receive  any  benefit. 

For    the  defendants  contra.     An  heir  at  law  (hall  not  be  ^ 
di(inherited  without  exprefs  words,  or  a  clear  andmanifeft  intent 
apparent  upon  the  face  of  the  will.     A  conjeBural  intention  is 
not  fu(Ecient,  nor  an  intention  which  the  court  may  fuppofe 
'  the  teftator  ought  tt>  have  had,  if  it  is  not  fupported  by  a  ne- 

cciTury  implication.  Therefore  there  muft  either  be  words  of 
limitation  or  fomething  in  the  will  tantamount;  but  thofe 
tantamount  words  muft  be  clear.  In  this  cafe  there  are  no 
words  of  limitation,  nor  is  there  any  thing  to  fupply  them,  fo 
as  to  fatisfy  the  court  even  of  a  probable  intention  to  give 
more  to  the  half-fift'ers  than  an  eftate  for  life.  But  conje£kure 
and  probability  are  not  fufficient. 

Afterwards,  on  Friday  the  3d  of  February  in  this  term. 
Lord  Mansfield^  after  ftating  the  cafe,  delivered  the  opinion  of 
the  court  as  follows. 

The  queftion  arifing  out  of  thefe  fadls  ftated  in  the  fpecial 
verdia,  and  which  is  referved  for  the  opinion  of  the  court,  iSf 
"  Whether  the  eftate  given  to  the  (jfters  in  law,  as  tenants  in 
««  common,  is  an  eftate  for  life  or  in  fee." 

There  are  no  words  of  limitation  added  to  this  devife  $  and 
therefore  it  is  clear  by  the  rule  of  law,  that  it  is  only  an  eftate 
for  life,  unlefs  it  can  be  found  from  the  whole  of  the  will  taken 
together  and  applied  to  the  fubje£l  matter  of  this  devife,  that 
the  teftator's  intention  was  to  give  a  fee.  Indeed,  if  from  the 
whole  of  the  will  fo  taken  together  and  applied  to  the  fubje£); 
matter  it  can  be  coUe£ted  that  the  teftator  meant  to  give  a  fee, 

4  it 
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It  has  been  very  properly,  and  very  truly  admitted  at  the  bar,    1775. 
that  it  ought  to  be  fo  conftrued  in  order  to  give  cffe£(  to  fuch 


BOWM 


intention.  ^^^ 

Several  arguments  have  been  ufed  to  (hew  that  fuch  intention  •«-•««- 
may  be  coIIe£led  in  this  cafe.  In  the  firft  place,  ftrefs  is  laid  on 
the  circumftance  of  its  being  found  by  the  fpeciai  verdid^ 
that  the  teflator's  lands  ^re  partly  freehold  and  partly  leafehold ; 
that  they  lay  contiguous  to  and  intermixed  with  each  other,  fo 
much  fo,  that  even  the  tenants  did  not  know  how  to  diflinguifli 
them  :  and  yet  that  the  teftator  has  included  both  indifcrimi- 
nately  in  the  devife  in  queftion.  From  thence  it  is  argued,,  and  , 
I  think  fairly^  that  the  teftator  meant  his  freehold  and  leafehold 
property  fliould  go  together.  But  if  that  be  fo,  it  is  infifted 
further,  that  this  devife,  though  without  words  of  iimitationy 
will  carry  xhtfee  ^mpk  of  both.  For  it  would  clearly  pafs  the 
fee  of  the  cbattels  if  they  (tood  alone ;  and,  therefore,  conGftent 
with  the  intention  of  the  teftator  to  unite  the  whole  of  his  pro* 
perty  and  make  it  one  eftate,  it  muft  be  conftrued  to  pafs  the 
freehold  too.  But  that  argument  turns  in  a  circle  ;  for  it  may  as 
fairly  be  argued,  that  the  devife  of  the  freehold,  which  without 
words  oJF  limitation  is  by  law  an  eftate  for  life  only,  (hould  carry ' 
the  leafehold  after  it. 

The  fecond  argument  is,  that  ^*  he  has  charged  this  eftate  with 
«« the  payment  of  his  debts  j^  and  that  where  an  eftate  is  given 
to  J.  S.  on  condition  of  his  paying  a  grofs  fum  of  money,  it  is 
a  fair  inference  from  the  burthen  impofed  upon  him,  that  the 
teftator  intended  him  in  all  events  a  benefit ;  which  can  only 
be  certain  from  his  taking  a  fee.  But  that  argument  does 
not  hold  in  the  prefent  cafe ;  for  though  the  eftate  is  charged 
with  the  payment  of  debts;  yet  here  they  are  ordered  to  be.« 
paid  out  of  the  rents  and  profits,  by  hii  wife,  who  was  a  young 
woman  of  34.  No  certain  inference,  therefore,  can  be  drawn  - 
from  thence. 

The  third  argument  is  drawn  from  the  words  which  follow 
the  defcription  of  the  mefluages  preceding  the  devife  to  the  wife 
for  life  •(  namely,  <*  all  my  eftate  and  intereft  therein,''  and 
from  thence  it  has  been  infifted,  that  no  words  of  limitation 
were  necefiary.  .  But  thefe  words  added  precedent  to  an  eftate 
for  life,  can  have  no  meaning  at  all ;  and  it  is  remarkable  that 
they  are  left  out  in  the  devife  to  his  half-fifters,  which  fliews 
the  teftator  meant  nothing  by  ufing  the  exprei&on  in  the  devife 
ta  ki$  wife. 

Thefe 
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t71<^        Thefe  are  the  feyenj  obferVatJions  that  have  been  made. ;  from 
^  tlirhence  k  has  been  argued^  that  the  teftator's  intention  w^9  ta 

'^'  girt  his  half-lifters  a  fee.  But  I  am  not  able  to  find  in  this 
BiACK*  wUIy  anf  circumftances  fufficiently  certain  to  fatisfy  my  puind 
Uiat  the  teftatpr  really  mcaqt  a  fee*  As  to  the  claufe  of  dUlurb- 
ancc  by  the  mother^  and  the  devife  to  Wifli/ui^  Bl(fck€tt  there* 
uponj  I  am  yerydoubtfal  upon  CQnjedure, -whether  the  teftator's 
idea  was  barely*  to  give  William  Bfachtt  his  eftate,  in  cafe  of 
an  effeQua)  ^i.ftnrbance,  and  to  give  him  a  fee  upon  that  contia* 
geocy  only.  For  in  that  cafe  it  muft  have  happened  during  the 
wife's  life  \  it  muft  have  happened,  therefore,  before  the  eftate 
cottid  have  gone  to  the  half-fifters.^  The  words  are  however 
very  incorred;  and  inaccurate  ;  and  it  is  ftrange  that  barely  on 
that  contingency,  dependiog^  upon  the  a£):  of  the  mother,  he 
Ihould  make  a  fee  depend.  I  rather  think  his  own  intention 
Qiight  be  this— To  make  his  kinfman,  William  Blactftt,  hi^  heir 
in  reverfion,  af^er  his  half-iifters  j  but  in  cafe  of  difturbancCf 
that  then  he  ihould  take  it  immediately  in  pofleflion,  and  not  in 
reverfion,  which  feems  to  be  the  reafon  of  his  faying;  "  I  mak^ 
^<  him  my  file  heir  thereof."  But  I  am  not  fatisfied  in  my  own 
mind,  that  even  that  is  the  right  conftruAion,  and,  therefore, 
fay  it  merely  upon  conjeQure.  It  is  however  enough  for  our 
judgment  that  the  conftrufiion  is  doubtful  \  for,  in  order  to 
make  a  devife  of  lands  without  any  limitation  added,  a  fee,  fuch 
an  intention  muft  appear  as  is  fufficient  to  fatisfy  the  confcience 
of  the  court  in  pronouncing  it  fuch  :  if  it  is  barely  problemati- 
pil,  the  rule  of  law  muft  take  place.  No  inference  in  this  cafe 
is  to  be  drawn,  the  one  way  or  the  other,  from  the  circum- 
/Kanceof  the  tcftator's  knowing  how  to  give,  for  that  does  not 
appear. 

Therefore,  it  being  very  doubtful  whether  the  teftator  did 
mean  a  fee,  or  not,  our  determination  muft  go  by  the  rule  of 
law,  namely  ;  that  there  being  no  words  of  limitation,  the 
half-fifters  take  an  eftate  for  life  on)y,  and  confequently  there^ 
muft  be  judgment  for  the  defendant. 

Judgment  for  the  defend^m* 


Rbx 
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^775- 
Rex  verfus  Kempson.  * 

npHE   defendant   had    been    conviftcd   in   fcvcral    penalties  ''^*  '^• 
upon  the  game  laws.     In  the  convi£lion   the   appearance  Jnacon« 
of  the  defendant  and  the  evidence  were  fct  forth  as  follows;         fiffidentk? 

Afterwards  upon  the  aforefaid  day,  and  in  the  year  aforefald,  enough ap« 
he,  the  faid   Samuel  Kempfon^  having  been  duly  fummoned,  ap-  ihew'th«t 
peareth,  and  is  there  prefent  before  me  in  order  to  make  his  der  ^^  •^" 
fence  agatnfl.  the  faid  charge  and  information,  and  having  heard  given  imhc 
the  fame  is  a(ked  by  me  the  faid  juftice,  if  he  can  fay  any  thing  ^^^2titf!L 
for  himfelf,  why,  i^c.     Who  pleadcth  that  he  is  not  guilty  of  »nil;w;th- 
the  faid  offence  ;  nevcrthelefs,  on  the  faid   14th  day  of  Septem*  tiiat  he  w«» 
ber^  one  credible  witncfs,  Richard  Craiorn^  now  cometh  before  *f^"*^/-» 
me,  the  faid  judice,  l^c,  and  upon  his  oath  depofcth  and  faith^  th«tiiQft 
that  on   Wednefday  the   14th  day  of  this  inilant  September ^  he 
faw  Samuel  Kempfon^   isfc.  ^c.  and  thereupon  the  faid  Samuel 
Kemp/on^  before  me  the  faid  juftice,  by  the  oath  of  one  credible 
witncfs  aforefaid^  according  to  the  form  of  the  faid  ftatute  afore« 
faid,  in  fuch  cafe  made  and  provided  is  convi£led  of  the  faid  of- 
fence, Wr. 

Upon  the  record  being  removed  by  certiorari^  Mr,  Chambre 
objeftcd,  that  it  did  not  appear  upon  the  face  of  this  cpnviftion, 
that  the  evidence  was  given  i/i  the  prefence  of  the  defendant ,  which 
it  ought  to  be,  that  the  party  accufed  may  have  an  opportunity 
of  crofs-examination. 

Mr.  Poole,  contra^  infifted  that  it  was  not  neceffary  to  ftatc  that  ♦ 
the  evidence  was  given  in  the  prefence  of  the  party  accufed.  It 
is  fuQicient  if  it  appears  from  what  is  ftated  that  he  was  prefent 
at  the  time.  Now  here  it  is  ftated  that  the  defendant  appeared, 
pleaded  not  guilty,  and  then  the  evidence  was  gone  into ;  in 
fuch  a  cafe  the  court  will  prefume  that  he  was  prefent  at  the 
time,  and  cited  Rex  verfus  Aiken^  3  Burr.  1785,  as  in  point. 

Afton  Juftice,     Enough  appears  upon  this  conviAion,  to  (hew 

that  the  witncfs  was  examined  in  the  prefence  of  the  defendant. 

It  moft  be  fuppofed  that  all  that  palled  ^as  at  one  and  the  fame 

lime. 

Per  Cur.  Let  the  convidtion  be  affiruMd. 


Vo|..L 
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1775- 
• Hunt  ver/us  Cope. 

Friday, 

\  ^  !     P^RROR  from  a  judgment  of  the   court  of  King*s  Bench^  in 
upon  a  dif-  Ireland^  in   an  a£lion  of  replevin^  brought  by  the  plaintiff, 

trefsfor  now  defendant  in  error,  for  taking  certain  goods  of  the  f aid 
in  bar,  that  Henry  Copf,  out  of  his  dwelling-houfe,  and  detaining  them,  Wr. 
^^tfjuf'  The  defendant,  the  now  plaintiff  in  error,  avowed  the  taking 
Jovmaj'ym"  for  rent  arrear  due  by  the  faid  Cope  to  the  faid  defendant,  for 
whcf^y*  certain  premifts  in  the  avowry  mentioned, 
^^pjaimiff  ^j^^  plaintiff  pleaded  ift,  That  there  was  not  any  rent  due  to 
f  rived  of  thc  defendant  out  of  the  premifes,  at  the  time  of  the  taking,  t^c^ 
thereof,  upon  which  iffue  was  joined.  2dly,  That  long  before  t^e  taking 
without  of  the  goods,  to  wit  on  thc  ift  of  j^pril  1770,  thc  defendant 
he  wasrr-  with  forcc  and  arms  unjuftly  and  unlawfully  entered  upon  the 
^u?o°th^c"^  garden  part  of  the  mcffuage  or  tenement  in  the  plaintiff's  pof- 
fame,  is  in-  fcffion,  and  did  then  an^  there  with  like  force  and  arms  unjuftly 
being  a"  '  *"^  unlawfully  break  and  pui/  doiun  thc  roof  and  ceiling  of  a 
mere  trej"  fummer-houfe^  part  of  the  faid  preufiifes,  and,  tore  up  the  benches 
nttv'iaicn,  therein,  bv  means  whereof  thc  plaintiff  had  been  deptived  of 
iheufe  of  thc  fummcr-houfe,  from  thc  faid  ill  of  Aprils  1770, 
until  the  day  of  taking  of  the  faid  goods,  to'r. 

To  this  plea  the  defendant  demurred,  and  the  plaintiff  joined 
in  demurrer. 

The  Court  of  Rhtg*s  Bench  in  Ireland,  gave  judgment  upon 
the  demurrer  for  the  plaintiff,  whereupon  the  defendant  brought 
this  writ  of  error  to  reverfe  thc  judgment,  and  afljgned  the  gene- 
ral errors,  and  the  plaintiff  joined  in  error. 

Mr.  Dunning^  {or  thc  plaintiff  in  error,  dated  thcqueftion  to 
be,  Whether  thc  fafts  fet  forth  in  the  plea  amounted  to  an  evic- 
tion of  the  defendant  ?  If  not,  which  he  contended  they  did  not 
in  this  cafe,  they  were  no  fufpenfion  of  thc  rent,  but  a  mere 
trefpafs,  and  cited  S/>  Thomas  Jones ^  148.  Roper  verfus  Lloyd^ 
as  in  point  \  where,  in  covenant  for  non-payment  of  rent,  the 
leffee  pleaded,  that  the  plaintiff  had  taken  away  a  pent-houfe^ 
fixed  to  thc  premifes,  and  the  court  held  it  a  trefpafs  only,  and 
no  fufpenfion. 

Mr.  Norton,  contri,  infiftcd  that  the  fads  in  the  plea  did 
amount  to  an  cviftion  j  for  here  an  aftual  entry  by  thc  leffor  is 
dated,  and  alfo  that  he  pulled  down  part  of  the  fummcr-houfe 
and  the  benches^  fo  as  entirely  to  deprive  the  leffee  of  the  ufe 

of 
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of  it:  and  cited  l  Roi.  Jhr.  940.  ///.  exiinguj/bmentf  letter  N.     1775. 
pi*  I-  Cro.  £/•  341.  the  rcafoning  of  which  cafes  he  faid  went  to- 


fliew,  that  wherever  there  is  a  tortious  entry  by  a  Icflbr,  fo  as  ^^j^^ 
to  dqprlTe  the  leBce  of  the  enjoyment  of  the  premifes^  it  ^*^» 
amounts  to  a  fufpenfion  of  the  rent. 

Lord  MamfieU.  The  whole  oueftion  in  this  cafe  turns  upon 
the  pleading;  for  the  rule  of  law  is  clear, -namely,  that  to  occa-> 
Con  a  fufpenfion  of  the  rent,  there  muft  be  an  evi£lion  orexpul- 
fion  of  the  leflee*  But  here  the  plea  dates  merely  a  trefpafs,  and 
no  eviction,  therefore  the  plaintiff'  muft  recover. 
'  JJlon  Juflice.  I  am  clearly  of  the  fame  opinion.  The  cafe 
in  Cr9.  EL  341.  never  received  a  final  determination  ;  and  even 
upon  the  mooting  of  it  Fenmr  and  Clench  doubted.  All  the 
cafes  in  the  books  fuppofe  the  leflee  to  be  put  out  of  pofleflion  ; 
therefore  merely  faying  that  he  w^ts  deprived  of  the  enjoyment 
of  the  prernifcs  is  not  fuflicient,  but  he  muft  plead  that  he  was 
evi£led.  i  Lord  Raym.  370.  Clayton  34.  Hob,  326.  Reynolds 
▼erfus  Buckle, 

Lord  Mansfield.  The  defendant  certainly,  (hould  have  pleaded 
tviBion^  and  then  the  fads  that  are  now  ftated  might  have  been 
fufficient  for  the  jury  to  have  found  a  verdi£l  in  his  favour. 

Mr.  Juftice  Willes  and  Mr.  Juftice  AJhburfi  were  of  the  fame 

opinion. 

Judgment  reverfed. 


Doe  ex  dim.  Cheny  verjtis  Battbm,  j^'^'f^k 

'T'HIS  was  an  ejeflment  brought  by  the  plaintiff,  againft  the  Them^'^-f. 
•        defendant,  to  recover  fome  warehoufes  in  London.     The  Vtl!tX>y% 
adion  was  tried  before  Lord  Mansfield^  at  the  fittings  in  laft  l«nd.ord,for 
term,  at  Guildhall.    At  the  trial  the  cafe  appeared  to  be  (hortly  juh/fptent  to 
thus :  **'!  """! 

*"  •  when  the 

The  defendant  was  tenant  at  will  to  the  Icflbr  of  the  plaintiff,  ^*^"*"* 

1  «  •         t  ^  •  »     .     ;  .       ouFht  to 

who,  to  determme  the  tenancy,  gare  notice  at  Lady-day  to  the  bavequittcd 
defendant  to  quit  at  Michaelmas.    The  defendant  not  quitting  "^^'^^JJ^'^f,; , 
at  Michaelmas^  the  plaintiff  brought  this  ejedment,  and  laid  given  him 
the  .demife  on  the  30th  of  Septemter:  the  defendant  appeared,  ^p^risZ* 
and  pleaded.     Sometime  after  the  plea  was  put  in,  the  leffor  of  ^f'^fiif* 
the  plaintiff  received  of  the  defendant  a  quarter's  rent,  due  at  tiKpartof 
Chriflmas.    The  defendant's  COunfel  infifted  that  this  fubfequcnt  **!*,  **?**^!:^ 
acceptance  of  rent  fubie^Wntl  j  ducj  was  a  waiver  of  the  notice,  but  matter 

oievideiut 
on'av  ttfMJtft  to  the  jury,  under  the  circumftancet  of  the  cafe. 

]^  a  and 
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1—^  -   and  tantamount  to  an  agreement,  that  the  defendant  (hould  con- 

^1 tinuc  tenant.     His  Lordfliip  faid,  he  took  die  praftice  to  be  fo  » 

^"^f  though  in  his  own  opinion  it  was  unrcafonablc.  But  being  fet- 
Batte*n.  tied,  he  dircftcd  the  juiy  to  find  for  the  defendant,  which  they 
accordingly  did.  Afterwards  in  the  fame  term  Lord  Mansfield 
faid,  he  had  turned  the  matter  in  his  mind,  and  likewifc  men- 
tioned it  to  the  judges,  who  doubted  if  the  law  was  as  he  had 
direfted.  It  was  therefore  proper  the  point  (hould  be  fettled, 
for  which  purpofe  his  lordfhip  defired  Mr.  Dunning  would  move 
for  a  new  trial.  He  accordingly  did,  and  now  in  this  term  the 
cafe  was  argued  by  Mr.  Mansfield  and  Mr.  Bolton^  for  the  de- 
fendant }  and  by .  Mr.  Dunning  and  Mr.  Davenport^  for  the 
plaintiff;  when  the  court  gave  judgment  as  follows: 

Lord  Mansfield.  This  cafe  has  been  extremely  well  argued 
•  on  both  fides.  It  was  underftood  on  all  hands  at  the  trial,  that 
there  had  been  a  generally  conceived  notion  and  praftice,  that 
where  a  landlord  receives  rent  for  the  occupation  fubfequcnt  to 
the  time  when  the  tenant  ought  to  have  quitted  according  to  his 
notice,  it  is  an  admiffion  by  the  landlord,  that  he  was  his  tenant 
after  that  time,  and  confequently  a  waiver  of  the  notice.  When 
this  was  mooted  at  the  trial,  I  did  not  think  thereVrere  any  cafes 
againft  theV^ftice,  but  looked  upon  it  as  eftabllfhed ;  and 
therefore  I  direfted  the  jury  to  find  a  verdift  for  the  defendant. 
At  the  fame  time  I  was  ftrongly  of  opinion  that  the  pradicc 
was  unreafonable  and  derogatory  to  jufticc.  And  now  upon  ex- 
amination it  does  not  appear  that  we  are  precluded  by  authority, 
or  any  eftablifhed  praftice,  from  judging  agreeable  to  the  rea- 
fon  of  the  cafe. 

,It  being  clearly  proved  that  a  quarter's  rent  accrued  fincc  the 
demife,  the  qucftion  is,  Whether  fufiicient  matter  appeared  in 
point  of  law,  to  prevent  the  leflbr  of  the  plaintiff  from  recover- 
ing in  this  ejeftment' ?  If  there  did  not,  the  di  reft  ion  I  gave 
was  wrong.  Firft,.  if  the  matter  which  appeared  ought  to  have 
been  left  as  a  fa^^  for  the  confideration  of  the  jury,  in  that 
point  of  view,  it  was  erroneous :  And  fecondly,  it  it  be  clear 
that  in  law  the  leflbr  of  the  plaintiff  was  not  barred^  it  was  ftiU 
more  erroneous.  An  ejeftment  is  a  moft  beneficial  remedy  for 
the  recovery  of  lands.  It  is  a  remedy  by  fiftion  of  law  \  and 
therefore  (hould  be  applied  to  the  purpofes  that  will  beft  anfwer 
the  ends  of  juftice.  In  ejeftment  the  plaintiff  in  his  declaration 
ftates,  that  on  fuch  a  day  he  had  title  to  the  poffeflion  of  fuch 
lands^  and  upon  the  trial  he  is  Jx)uqd  to  prove  that  fuch  title  was 

S  .  i° 
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in  him  at  the  time  fo  fpecified.  The  title  of  the  plaintifFin  this  177J. 
cafe  accrued  by  giving  fix  months  notice  to  the  defendant  to  — — — • 
quit;  which  it  was  in  proof  had  been  duly  given  :  indeed  there  w/jus 
is  no  difpute,  but  that  at  the  time  the  demife  is  dated  to  hare  ®^'^""' 
been  made,  the  ieflfor  of  the  plaintiff  bad  a  right  to  the  poffef- 
(ion  ;  and  fo  he  had  at  the  time  of  the  plea  pleaded.  The  fingle 
queRion  is.  Whether  the  landlord  has,  by  any  fubfequent  a£k  or 
agreement,  waived  fuch  his  right,  and  confented  that  the  tenant 
fhould  continue  the  poffcflion  ?  If  he  has,  no  doubt  bat  he  wiM 
be  bound  by  fuch  aprccnicnr.  As  to  that,  the  fa£l  in  this  cafe 
is,  that  the  landlord  h<ls  received  rent  eo  mmine  for  a  quarter  of  a 
year,  which  became  due  after  the  time  of  the  demife  in  the  de« 
clarntion  laid.  This  circumd^inre,  it  is  infided,  is  in  fad  a 
declaration  on  his  part,  that  he  deparfs  from  the  notice  be  had 
given  ;  and  is  an  acknowledgment  that  he  dill  confiders  the 
defendant  as  his  tenant.  But  let  us  fuppofe  the  landlord  bad 
accepted  this  rent  under  terms,  or  made  ati  exprefs  declaration 
that  he  did  not  mean  to  waive  the  notice,  and  that,  notwtth- 
ftanding  his  acceptance  or  receipt  of  the  rent,  he  ifaould  dill 
infidr  upon  the  pofTefEon.  Or  fuppofe  any  fraud  or  contrivance 
on  the  part  of  the  tenant  in  paying  it.  Clearly  under  fuch  cir* 
cumdances  the  plaintiff  ought  not  to  be  burred  of  his  right  to 
recover :  But  all  thcfe  are  fa£ls  which  ought  to  be  left  to  the 
confideration  of  the  jury. 

The  quedion  therefore  is,  qtio  ammo  the  rent  was  received} 
and  what  the  real  intention  of  both  parries  was  ?  If  the  truth 
of  the  cafe  is,  that  both  parties  intended  the  tenancy  ihould 
continue,  there  is  an  end  of  the  pUintiil's  title  :  if  not,  the  land- 
lord is  not  barred  of  his  remedy  by  cjeftment :  as  where  the 
leflbr  of  the  plaintiff,  after  the  time  laid  in  the  dennife,  agreed 
to  accept  the  fingle  indead  of  the  double  rent,  which  by  the 
Jlatuie  4  Geo.  2.  r.  28.  he  was  entitled  to.  This  very  point  was 
determined  in  a  cafe  of  Gilder  ex  dim.  Gilder  or  Gildoe^  verfus 
at  Salt/bury  ^Si2€8i  '7S4»  before  the  prcfent  Lord  Chief  Baron 
(then  Mr.  Baton)  Smythe.  There  the  fingle  rent  had  been  re*  . 
ceived  by  the  landlord  fubfequent  to  the  time  of  the, demife  laid^ 
and  the  objection  now  infided  on,  was  made :  but  Mr.  Baron 
Smythe  over-ruled  it.  A  cafe  was  afterwards  referved  for  the 
opinion  of  B.  R.  when  the  court  held  it  to  be  no  bar\  and  that 
it  ought  not  to  preclude  the  pUintifF  from  recovering  in  ejedi- 
roent.  *  Lord  Chief  Baron  Smythe  and  Mr.  Judice  Gould  both 
remember  this  cafe.    I  entirely  agree  with  that  opinion.    The 
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1775,     ftatute  gives  double  rent  if  the  tenant  continues  in  poffeflion  after 
•~  notice  to  quit.     But  ftill  it  is  to  be  received  as  rent.     What  then    . 

verfus      is  thc  cafc  where  a  landlord  accepts  the  Jtfigie  rent  only.     The 

Batteh.    tai^jng  half,  when  he  is  entitled  to  an  aftion  for  the  whole,  is  an 

aft  of  lenity;  but  it  does  not  import  a  confcnt  that  thc  tenant 

(hall  continue  in  pofreiTion,  or  a  waiver  by  the  landlord,  of  his 

remedy  by  ejcftment. 

There  is  another  cafe  which  was  tried  at  Launcejion  aflizeSf 
when  Mr.  Jufticc,  Gould  was  at  the  bar.  The  objeftion  taken  in 
that  cafe  was,  that  the  leflbr  of  the  plaintiff  in  ejeftment,  had 
likewife  brought  an  adion  for  ufc  and  occupation  of  the  very, 
fame  premifes,  for  rent  which  had  accrued  fubfcquent  to  thc 
time  of  thc  demife.  This  aflion  flood  ready  for  trial  at  thc 
fame  afiizes.  In  arguing  the  objeftion  which  is  now  made,  it 
was  faid,  that  the  aftion  was  an  aftion  founded  on  promifes, 
and  afuppofed  permiflion  by  thc  plaintiff  to  the  defendant  tooc- 
cupy  \  therefore  an  acknowledgment  on  the  part  of  the  plaintiff' 
that  he  was  his  tenant ;  and  confequently  a  waiver  of  his  no- 
tice. But  the  objcftion  Was  over- ruled  :  and  thc  pluintifT  reco- 
vered, firfl  in  the  eje£lment,  and  afterwards  in  the  aAion  for  ufc 
and  occupation.  It  was  hdlden,  that  one  of  the  remedies  was 
not  a  waiver  of  the  other.  Wliy  ?  Becaufe  they  were  brought 
•  for  feveral  demands,  to  both  of  which  the  plaintiff  was  entitled ; 
confequently,  the  one  could  be  no  waiver  of  the  other  ;  for  after 
recovery  of  the  poffenion,  the  plaintiff  was  entitled  to  the  profits 
for  ufc  and  occupation,  if  he  thought  fit  to  fue  for  them. 
Therefore  in  point  of  kw  thc  mere  acceptance  of  rent  is  not  in 
itfelf  a  bar. 

But  if  there  were  a  doubt  whether  the  poffeffion  wns  by  fraud, 
or  in  confequence  of  a  new  agreement,  or  whether  the  accept- 
ance of  the  rent  was  mutually  intendcfd  or  undcrftood  as  a  waiver 
of  thc  notice,  thiit  is  a  facl  which  ought  to  be  left  to  the  jury 
to  determine.  It  was  not  left  in  this  cafe  j  and  therefore  I 
think  there  ought  to  be  a  new  trial. 

JJlon  Jufticc.  There  is  no  doubt  but  that  at  the  time  of  thc 
demife  laid,  thc  leffor  of  the  plaintiff  had  a  clear  right  to  thc 
poffeffion. 

The  queftion  is.  Whether  he  has  done  any  fubfcquent  zBt 
which  amounts  to  a  waiver  of  that  right  I  Thc  only  aft  which 
appears  is,  thc  acceptance  of  a  (inglc  quarter's  rent  accrued 
Cnce.  I  think  that  is  only  a  waiver  of  his  right  to  double  rent 
under  thcjlat.  4  Geo.  2.  and  doe9  not  acccfikrily  imply  a  confcnt 

that 
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that  the  tenancy  fliould  continue.     Where  an  ejc£kmcnt  has     1775 
been  brought  on  the  Jat,  4.  Ge§.  2.  c,  28.  ftS.  2.  for  the  for- 


feiture of  a  leafc,  there  being  half  a  year's  rent  in  arrear,  and  ^^«^ 
no  fufEcient  diftrefs  on  the  prcmifes  ;  there,  acceptance  of  rent  Batt** 
afterwards  by  the  landlord,  has,  I  believe,  been  held  a  waiver 
ofthe  forfeiture  of  the  leafe\  which  may  well  be;  for  it  is  a 
penalty^  and  by  accepting  the  rent,  the  party  waives  the  penali'j. 
But  this  cafe  is  very  different.  For  here  the  acceptance  offm^le 
rent,  is  only  a  waiver  of  his  right  to  double.  Therefore,  I  am 
of  opinion  that  a  new  trial  ought  to  be  granted. 

WiLLES  Juflice.     I  am  of  the  fame  opinion. 

AsHHUKST  Juftice.  I  believe  there  have  been  many  nonfuita 
upon  this  objeaion.  But  hitherto  the  queft ion  has  not  been 
much  agitated  :  it  being  rather  taken  for  granted  that  the  prac- 
tice was  fo  :  and,  therefore,  till  now,  the  matter  does  not  feem 
to  have  been  fufficiently  examined  or  explained.  Whether  the 
acceptance  of  rent  after  the  time  laid  in  the  dcmife,  is  or  is  not 
a  waiver  of  the  notice,  depends  upon  the  intefition  of  the  parties  ; 
which  is  a  matter  of/a^,  and,  therefore,  to  be  left  to  the  jury. 
If  the  landlord  accepts  it  only  as  a  compenfation  for  the  double 
rent,  which  the  ftatute  fays  he  (hall  have  a  right  to,  it  is  a 
waiver  of  that  only :  but  it  does  not  waive  his  right  to  the  pof^ 
feffion  of  the  premifes,  which  is  entirely  a  diftinft  and  different 
thing.  Therefore  I  concur  in  opinion,  that  the  vcrdift  in  this 
cafe  ought  to  be  fet  afide,  and  a  new  trial  granted. 

Per  Cur.    Let  the  rule  for  a  new  trial  be  made  abfolutc. 


THE    END    OF    HILAKY    TERM. 
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•*•'/'«'«  .         Rex  'berfus  Varlo,  Mayor  of  Portfmouch, 

TTPON  {h«wing  caufe  why  an  information  in  nature  of 
que  warranto  (hould  not  be  grarited  againd  the  defendant, 
to  (hew  by  what  ^jithority  he  claimed  to  exercife  the  oiTice  of 
mayor  of  the  borough  of  Portfmouth^  the  conftitution  of  the 
borough,  as  far  as  rcfpe£tcd  this  quefiion,  was  admitted  on  both 
fides  to  be  as  folluws  : — That  the  corporation  was  a  corporation 
by  prefcription,  and  alfo  by  charter  of  Car.  i,  and  confifted  of 
9  mayor,  twelve  aldermen,  a'nd  an  indtfinfte  number  of  burgeflcs  ; 
and  the  mode  of  elefting  the  mayor,  as  prcfcribed  by  the  char- 
ier, was  as  follows  :  that  tlie  mayor,  aldermen,  ami  burgeiTcs, 
or  the grlater  part  of  thcmy  fijould  from  time  to  time  have  a  power 
of  aflcmbling  themfclves,  or  the  greater  part  of  them  ^  at 
and  (hould  there  continue  till  they  or  the  greattr  part  of  them 
then  there  aflemblcd,  fliould  chufe  one  of  the  aiilcrmen  to  be 
inayor. 

The  clcftion  of  the  defendant  was  by  a  majority  of  the  mayor,, 
aldermen,  and  burgcfles  afTemblcd  ;  hut  the  mayor,  aldcrnicn, 
jmd  burgeiTes  fo  afTrmblcd,  did  nut  coi.ftitutc  a  majority  of.  the 
whole  corporation. 

The  queftion  was,  Whether  upon  the  true  conftrua  ion  of  the 
words  of  the  charter,  a  majority  oi  the  iD^yor,  alilcrmen,  an«l 
burgelFes  only,  who  were  aficmbkd,  or  whether  a  majority  of 
the  major  part  of  the  whole  corporate  t}ody^  ought  to  concur  in 
(he  ^lediou  pf  a  mayor  i 
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Serjeant  Davy^  Tind  Mr.  Wallace^  who  (hewed  caofe,  ftated      177c. 
that  there  were  but  five  in  ft  a  noes  from  the  year  15971   to  the 


prefent  time,  where  a  majority  of  the  whole  body  were  aflembled  ^i 
at  the  eledion  of  a  mayor  :  conft-quently  if  the  objedion  now  Vailow 
made  (hould  prevail,  the  corporation  muft  be  diffolved.  But 
this  is  the  firit  time  fuch  an  objection  was  ever  made  in  the  cafe 
of  an  indtfintte  number  of  eIe£);orft,  and  if  good,  mny  aftdi  moft 
of  the  corpor.)tions  in  the  kingdom.  The  diftindion  is,  that 
where  the  cle£lion  is  by  the  commonalty  at  large^  thofc  who  arc 
aflemblcdhave  a  right  to'ele£t,  thou^n  they  do  not  conftitutc » 
majority  of  the  whole  body  \  and  thofc  who  are  abfcnt  are  virtually 
reprefetited  by  thofe  who  are  prertmt.  But  if  the  number  of 
elcdors  be  definite ^  as  in  the  cafe  of  Rex  verfus  Grimes^  capital 
burgefs  of  Tarmouth*'^  there  the  majority  of  the  whole  *  Sincere* 
body  muft  firft  meet,  and  then-  the  major  part  of  thofc  ^^^^A 
fo  aflemblcd  mny  ele<^.  And  fo  the  court  held  in  that  cafei 
but  faid  it  would  have  been  different  if  the  number  of  bur* 
geiTes  had  bc:en  indefinite,  and  cited  the  cafe  of  the  parifhioncra 
ol  Wailif'gf^ordj  cited  by  Tanfield^  Chief  Baron,  in  Lane  fti» 
reported  like  wife  in  6  Vin.  Abr,  2^9 />/.  5.— TA^  j^f/^»  Tetfut 
Lock^  Vin.  Abr.  fame  page,  pi,  8.  where  it  was  held,  that  if  an 
zGt  is  referred  to  be  done  by  the  commonalty ^  there  the  majority  cf 
thofc  who  are  prcfeiit  will  determine  and  bind  the  reft. 

Lord  Mansfield.  If  in  the  fpace  of  170  years  there  have  been 
but  five  elections  by  a  majority  of  the  whole  body,  and  focb 
majority  is  neccfTiry,  the  corporation  muft  be  diflblved,  unlefa 
the  capital  burgcfTcs  have  been  in  poflcflion  of  their  franchifc* 
for  20  years.  But  even  then  they  are  liable  to  an  informati0O 
filed  by  the  Attorney  General, 

Mr;  Bearcrofty  Serjeant  Glynn^  and  Mr.  Davertporf^  contra^ 
admitted,  that  where  a  power  is  given  to  any  defcription  of  per* 
fons,  fuch  ^s  mayor,  aldermen,  and  burgeffes  ^^/i^r/?//^,  to  da  ad 
aQ,  there  it  is  competent  to  the  major  part  of  thofe  who  are 
prefent  to  do  fuftli  a£l  ;  but  infifted  that  that  was  not  this  cafe  : 
for  here  the  charter  moft  clearly  meant  there  fhould  be  no  dec* 
tion  of  a  mayor,  but  by  a  majority  of  the  major  part  of  the  con- 
ftituent  members,  fpecified  and  impowered  by  the  charter  io 
t\tSt.  The  words  are,  <*  that  the  mayor,  aldermen  and  bttr* 
**  geflcS,  or  the  greater  part  of  them^  fliall,  from  time  to  time, 
♦«  have  power,  upon  fuch  a  day  to  aflemble  ihemfelves^  or  thi 
*•  greater  part  of  them!*  Who  are  to  affcmblc  themfelres  by 
this  dirc^ion?  At  kaft  the  greater  part  ^  the  whole  body? 

A«d 
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1775,     And  the  fubfequent  c)ire£iion  is,  that  they  (hall  there  continue 
•—  —  till  tbey^  or  the  greater  part  of  them,  then  there  aflembltd,  (hall 
viriut      chufc  one  of  the  aldermen  to  be  mayor,  i^c,  therefore,  there  muft 
VAitto.     j)g  jj  majority  of  the  condituent  body  affcmbled. 

As  to  the  ufage,  if  the  words  of  the  charter  were  doubtful^ 
the  ufage  under  it  might  be  evidence  to  explain  the  meaning  of 
them.  But  here  the  terms  of  the  charter  are  clear  and  exprefs^ 
and,  therefore,  the  corporation  muft  conform  to  them*  As  to  the 
confequences  that  may  enfue  from  the  few  in  (lances  in  which 
the  dire£iions  of  the  charter  have  been  purfued  ;  they  are  no 
ground  for  the  court  torefufe  an  information  ;  for  if  the  words 
are  clear,  juftice  muft  be  done,  though  it  involve  the  diflblution 
of  the  corporation,  and  infifted  on  Rfx  verfus  Grimes  as  a  cafe 
in  point. 

Lord  Mansfield.  Upon  the  words  of  the  charter  alone,  I  my- 
felf  have  no  doubt  about  the  conftru£tion  of  it.  In  this 
corporation  there  are  an  indefinite  number  of  freemen ;  and  it  ia 
a  corporation  in  which  honorary  freemen  may  be  made. 

It  IS  in  the  nature  of  all  corporations  to  do  corporate  a£ls  ; 
and  where  the  power  of  doing  them  is  not  fpecially  delegated  to 
a  particular  number,  the  general  mode  is,  for  the  members  to 
meet  on  the  charter  days,  and  the  major  part  who  are  prefent  do 
the  aA.  But  where  there  is  a  fele£l  body  it  is  a  diflferent  thing, 
for  there  it  is  a  fpecial  appointment.  All  the  reafoning  there- 
fore  is  different. 

But  fuppofe  the  words  of  the  charter  arc  doubtful,  the  ufage 
in  this  cafe  is  of  great  force  ;  not,  that  ufage  can  overturn  the 
dear  words  of  a  charter :  but  if  they  are  doubtful,  the  ufage 
under  the  charter  will  tend  to  explain  the  meaning  of  them  • 
cfpccially  in  a  cafe  like  this,  where,  before  the  charter,  the  cor- 
•  poration  confifted  of  an  inde6nite  number  of  burgeflcs  by  pre- 
fcription,  and  where  the  charter  itfclf  added  no  new  members, 
but  only  incorporated  the  old  ones.  Since  the  charter,  namely, 
forthefe  laft  170  years,  the  major  part  of  thofe  only  who  were 
affemblcd,  have  concurred  in  elcfting  the  mayor  ;  and  there  are 
but  five  inftances  during  that  period,  in  which  the  members  fo 
aflembled  have  conftituted  a  majority  of  the  whole  body.  My 
only  doubt  at  prtfent  is,  whether  it  ought  not  to  be  put  upon 
the  record  if  the  parties  are  defirous  to  try  the  queftion,  and  to 
be  at  the  expence  ;  and  therefore  I  think  the  rule  Oiould  be 
made  abfolute  in  onCj  and  enlarged  as  to  the  reft. 

ASTOM 
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Aston  Juftice.     In  the  cafe  of  .^n  indefinite  number  of  bur.     177^. 

geflesj  as  there  are  in  this  corporation,  I  cannot  conceive  that  the  — 

charter  meant  a  majority  of  that  indefinite  number  fliould  be      ^^ 
prcfent.  Vaala^ 

The  ufage  anterior  to  the  charter  of  Car.  i.  cannot  alter  the 
charter,  but  it  will  guide  the  con(lru£lion  in  a* cafe  where  it 
does  not  plainly  appear  that  the  charter  meant  to  vary  fuch  for- 
mer ufage.  Therefore  I  concur  with  my  lord,  that  the  rule 
fliould  be  abfolute  as  to  one. 

Mr.  Juftice  Wtlles  and  Mr.  Juftice  AJhhurfi  concurred. 

Lord  Mansfield.    The  ufe  of  a  trial  will  be  to  find  the  ufage; 

Rule  abfolute  in  one* 


Drinkwater    and  another,    Affignces  of  Dowdinc,  Fr/^ 
'  verjus  Goodwin* 

npHIS  was  an  afliion  brought   by.  the  plaintiffs,  as   affignees  ^tf^^ 


who  be- 


of  the  eftate  oi   J.  Dowdwgf   a  bankrupt,  for  a  fum  of  comet  fere* 
money,  for  goods  fold  and  delivered  to  the  defendant.     Upon  ^riTOiwl 
the  general  ilTue  pleaded,  a  verdi^  was  found  for  the  plaintiffs  haftaiicoea 
damages   194  A  fubjt£t  to  the  opinion  of  the  court,  upon  the  |hego«ls* 
following  cafcf.       ,  fold  by  him* 

J.  Doivdiftg^   the  bankrupt,  was  a   clothier,  and  employed  cipai,  to 
Edward  Jeffries  a  fador,  who  fold  to  the  defendant  Goodwin,  Jjj'ijj^ 
the- cloths  in  qutftion,  marked  J.  Dowding^  before  any  adi   offof'^hichhe 
bankruptcy  committed  by  J.  Dowdmg  ;  but  did  not  receive  the  comcfuie- 
money  for  them  till  /ifter  the  a£lion  was  brought.     The  cloths  '/• 
were   fold  by   Jeffries^  as  fnBor^  and  the  defendant   Goodwin 
knew  him  to  be  fo^  in   the  ufual  courfe  of  bufinefs,  and  in  his 
own  name.     The  money  was  paid  by  Goodwin  to  Jeffries,  after 
notice  to  him. from  the  affignees  not  to  pay  it  to  Jeffries. 

Edward  Jeffries  was  a  creditor  of  Dowdingy  for  feveral  fums 
of  money  exclufive  of  the  bonds  hereafter  mentioned  ;  for  which 
fums  he  received  full  fatisfadion  by  the  money  in  his  hands,  or 
by  cloths  in  his  poffeflion.  As  to  the  bonds,  Dowding  bor- 
rowed money  to  tlie  amount  of  3,000/.  and  upwards,  and  by 
letter  bearing  date  the  ift  oi  May,  1769,  applied  to  Jeffries,  his 
fador,  to  be  fecurity  for  him  jointly  in  thefe  bonds.  The 
letter  was  as  follows : 

**  Sir,  1  take  the  liberty  of  a(king  you,  whether,  if  I  (hould 
<<  meet  with  any  fum  which  the  lender  may  think  too  large 

«  for 


QOODWIH. 
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^775*     ^^  vetaiti)  and  is  in  law  a  coYilgmation  of  the  pofleflion.     In 
*  this  cafe  no  account  was  kep:  between  Goodwin  and  the  b.mk- 

wVt*"  '^'^P'  »  ^^^  °"^y  account  was  between  Goodwin  and  Jiffries.  The 
^erfut  bankrupt  could  not  have,  brought  an  a£kion  againft  Gnodwin^ 
without  the  intervention  of  Jeffries.  If  fo,  the  afiignees  can  be 
in  no  better  fituation  th^n  the  bankrupt  himfelf  would  have 
been  in.  Jeffries  is  in  the  fame  fituation  as  the  acceptor  of  a 
bill  of  exchange^who  has  a  right  to  fell  the  goods  of  the  drawer, 
and  to  reimburfc  himfelf  with  the  value.  But  if  felling  the  goods 
were  fuch  a  parting  with  the  pofTeflion  as  would  deved  the  li^n 
which  he  had  before,  the  mifchicf  and  inconvenience  to  trade 
would  be  endlefs.  So  here  Jeffries^  having  advanced  this  money 
upon  his  own  credit,  when  the  goods  came  to  his  poirefhon* 
had  a  right  to  fell  them,  and  to  retain  the  value  to  reimburfc 
himfelf.  The  poffcfiion,  therefore,  remained  aff  much  as  if  the 
goods  themfelves  had  remained. 

2dly,  This  mode  of  dealing  was  no  fraud  upon  any  of  the 
creditors,  or  upon  the  afiignees.  For  Dowding  could  not  have 
carried  on  his  trade  without  money  or  credit.  Jeffries  not  having 
money,  lends  him  his  credit  and  name,  by  becoming  furety  in 
thefe  bonds  \  that  is  to  all  intents  and  purpofes,  the  fame  thing 
as  if  Ke  had  lent  him  money;  and  it  was  not  competent  to 
DoHvding,  to  fue  Jeffries  for  any  money  he  might  receive,  till 
Jeffries  had  difcharged  the  amount  of  the  bonds ;  for  till  then 
the  balance  was  againft  Jeffries :  therefore,  the  law  and  juftice 
of  the  cafe  is,  that  the  fair  balance  fhould  nowbe  fettled  between 
him  and  the  creditors  of  the  bankrupt.  And  fo  it  was  held, 
2  Chan.  Cafes,  36;  Suppofe  a  faflor  were  to  fail,  and  his  af* 
fignees  afterwards  receive  money  for  goods  fold  by  him  as  fac- 
tor; it  has  been  determined  in  that  cafe,  that  the  principal  is  not 
to  come  in  as  a  creditor  under  the  commiflfion,  for  the  general 
balance,  but  (hall  receive  the  full  value  of  the  goods.  For 
the  fame  reafon,  the  fador  in  this  cafe  is  entitled  to  all  the  goods 
in  his  pofTeffion. 

liord  Mansfield.— I  thiijk  you  ftate  the  material  faft  of  the 
cafe  contrary  to  the  finding.  The  queftion  you  make  is.  Whether 
the  poffeffion  continues  ?  And  to  judge  of  that,  the  tranfaftion 
(hould  be  known.  Now  the  tranfadlion  was  thus :  Jeffries  fold 
thefe  goods  to  the  defendant  Goodwin^  in  his  own  name ;  with- 
out any  reference  to  the  principal,  or  without  even  making  the 
principal  creditor  for  them.  But  the  goods  are  marked  J.  Dow^ 
dingi  therefore,  the  defendant  muft  have  known  he  was  the 
12  principal 
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principal,  and  that  was  the  f^ftn  of  making  chat  hGt  part  of      1775*. 
the  cafe. 


I  (hould  be  glad  to  know  if  there  is  any  authority,  where,  after  wa'te« 
a  fa^or  had  fold  goods  in  the  manner  here  mentioned,  it  has  _  ^^J^ 
happened  that  the  principal  has  forbid  the  vendee  to  pay  the 
value  to  the  fa£tor,  and  the  Yendee  has  notwithilanding  paid  the 
(zCtor.  In  this  cafe  the  whole  turns  upon  the  circumllance  of 
the  affignees  (who  {land  in  the  place  of  the  bankrupt)  having 
forbid  the  defendant  to  pay  Jeffries:  there  can  be  no  doubt, 
that  where  a  fa£lor,  who  is  fully  paid  all  his  demands,  be-i 
comes  bankrupt,  the  property  of  all  the  goods  remaining  in  his 
hands  is  in  the  principal,  and  he  may  fue  for  them  in  his  own 
name. 

Cur.  advifare  vult. 
AftenR'ards,  on  Tuefday  i6th  of  Alay^  Lord  Mamfield^  after 
dating  the  cafe,  delivered  the  opinion  of  the  court,  as  follows : 

It  appears  from  the  fafls  dated  in  this  cafe,  that  the  defendant 
Goodwin  has  taken  upon  himfelf  to  pay  the  money  in  queftion 
to  Jeffries^  after  notice  from  the  aflignees  not  to  pay  it  to  him, 
and  after,  which  I  take  for  granted,  an  indemnity  offered  by  them, 
and  alfo  an  indemnity  from  Jeffries.  It  is,  therefore,  the  cafe  of 
Jeffries;  and  the  qaeftion  is  between  Jeffries  and  the  aflTighecs, 
which  is  entitlld  to  receive  this  money. 

The  maxim  of  law  which  fays,  that  it  (hall  not  be  in  the 
power  of  any  man,  by  his  elef^ion,  to  vary  the  rights  of  two 
other  contending  parties,  is  a  very  wife  maxim,  as  well  as  ave'rj 
fortunate  one,  for  the  parties  who  are  fo  difputing  ;  becaufe,  by 
giving  notice  to  fuch  perfon  to  hold  his  hand,  and  offering  him 
an  indemnity,  he  renders  himfelf.  liable  to  the  true  owner,  if 
after  fuch  notice  he  takes  upon  himfelf  to  decide  the  right. 
And,  therefore,  though  the  purchafor  of  goods  from  a  fa£tor  has 
a  right  to  pay  him  the  money,  and  be  difcharged ;  yet  when 
the  principal  and  faflor  has  a  difpute,  the  buyer,  with  notice  of 
fuch  difpute,  has  no  right  to  prejudice  the  title  of  the  principal. 
This  cafe,  therefore,  is  in  the  nature  of  a  bill  of  inter-pleader. 
The  defendant  is  the  ftakc  holder,  the  afEgnces  and  Jeffries  arc 
contending,  and  the  court  is  to  decide. 

Jeffries  claims  the  money,  as  having  a  lien  on  it,  and  the 
aflignees  claim  it  as  (landing  in  the  place  of  the  bankrupt. 

Jeffries  claims  it  as  having  a  lien.  To  confider  the  cafe  there- 
fore fird  upon  the  general  quejlioriy  we  think  that  a  fa£lor  who  re- 
ceives dotbsj  and  is  authorifed  to  fell  them  in  his  own  name, 

but 
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>  77S*  ^^^  makes  the  buyer  debtor  to  himfelf ;  though  he  is  not  ahfwcr* 
able  for  the  debts,  yet  he  has  a  right  <o  receive  the  money :  hit 
receipt  is  a  difcharge  to  the  buyer  i  and  he  has  a  right  to  bring  an 
a£):ioa  againft  him/  to  compel  the  payment  ^  and  it  would  be  no 
defence  for  the  buyer  in  that  adion  to  fay,  that  as  between  him 
and  the  principal  he  (the  buyer)  ought  to  have  that  money,  be** 
caufe  the  principal. is  indebted  to  him  in  more  than  that  fum ; 
for  the  principal  himfelf  can  never  fay  that,  but  where  the 
fador  has  nothing  due  to  him.  T^ere  is  no  cafe  in  law  or 
equity,  where  a  fa£tor  having  money  due  to  him  to  the  amount 
of  the  debt  in  difpute,  was  ever  prevented  from  taking  money 
for  cloths  in  his  hands. 

That  being  the  general  rule,  let  us  fee  whether  this  cafe 
differs  at  all  from  it.  It  certainly  does  not.  On  the  contrary, 
it  is  greatly  (Irengthened  in  the  prefent  cafe,,  for  there  is  not  the 
leaft  colour  to  fuggeft  a  fraud.  But  the  principal  and  fa£lor 
enter  into  a  fpecial  agreement,  by  which  the  fador  undertakes 
and  aQually  pledges  his  credit  to  raife  money,  for  the  benefit  of 
the  principal;  which  money  is  to  be  worked  up  in  cloths,  and 
vhich  cloths  when  fo  worked  up,  the  principal  agrees  to  fend 
to  the  fafior.  The  agreement  therefore  is,  that  he  (hall  have  a 
lien.  For  he  fays,  **  be  fecurity  for  the  money,  and  I  will  fend 
«  you  all  the  cloths." — What  is  the  form  in  ^ich  the  tranf* 
aftion  is  put  ?  The  faftor  knew  very  well  that  for  a  general 
balance  of  his  accounts  he  had  a  lien,  but  he  doubted  whether 
fuch  lien  would .  extend  to  a  cafe  in  which  he  was  only  furety 
for  his  principal,  and,  therefore,  he  fays,  **  I  am  led  by  the  courfc 
«*  of  the  trade,  to  let  the  money  be  a  joint-bond,  Wr." 

Therefore,  we  are  all  moft  clearly  of  opinion,  thac  a  faftor  has 
a  lien  on  the  price  of  goods  in  the  hands  of  the  buyer :  and 
in  this  ca£e,  though  he  had  not  the  a£tual  poffeiGon  of  them, 
yet  as  he  had  a  power  of  giving  a  difcharge,  or  briqging  an 
a£liop,  he  had  a  right  to  retain  the  money,  in  confequence  of 
his  lien,  as  much  as  a  mortgagee  has  by  the  title  deeds  of  an 
cftate  in  his  bands,  though  &e  is  not  in  poffeflion.  Therefore, 
let  there  be. 

Judgment  for  the  defendant. 
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'775- 

DenN  CX   dim..  BaLDERSTON    V^r/uS    BaLDERSTON.        S^tda;. 

J N  ejeflnient  it  appeared  ai  the  trial,  that  G^rge  Balderfion  ^cylfc  to 
being  feifed  of  the  premifes  in  queftion,  duly  made  bis  laft  tor*s«/</.^ 
will,  bearing  date  the  I5fh  of  Jpri/^  1761,  and  thereby  amongft  {^^^t*^/* 
Other  thingft  devifed  as  follows  :  Alfo,  I  give  to  my  fon  Thomas  three yow^* 
BmUtrfton^  two  hundred  pounds,  to  be  paid  to  him  by  my  exCL  w.  andc. 
cutrix,  herein  after  named.     Alfo  I  give  to  my  wife  EVtzahttb  J^f*  their 
Bolder/ton^  and  hrr  htirs  for  ever,  all  my  houfes  at  the  eaft  endhoufeand 
of  Niwborough^Streeti  in  Scarborough.     I  alfo  give  to  her,  and  tl^nt^^ 
her  heirs  for  ever,  my  two  tenements  in  Long%veJlgaie  and  Cooki^  common^ 
Row^  in  Scarborough^  aforefaid.     Alfo  I  give  to  my  three  fons,  ^neJt^e 
George,  WiUuHHy  and  C'Msy  and  to  their  heirs  for  ever,  my  ^'weMtj-cM 
houfe,  at  the  end  of  the  apple -ntarkei,   in     Scarborough^  afore-  to  hrt  wife^ 
faid,  and  my  clofe,  in  Falfgrave,  as  tenants  in  common,  and  *n^"?' 
not  as  joint-tenantSi  when  they  come  at  age  of  21  years,^and  hcrdeceafe 
the  rents  and  profits  of  them  to  be  received  by  my  executrix,  'till  go*to"i$** 
that  time,  and  employed  for  their  maintenance,  education,  and  thru  dauih* 
benefit,  during  their  minority,  and  as  any  of  them  come  at  age,  tiieir  heirs 
their  ihare  of  the  rents  and  profits  thereof  to  be  received  by  them.  ^^5^**^' 
Alfo  I  give  to  my  wife,  my  houfe  at   the  upper  end  of  Neio^  wiu  further 
Urough  Jlreei,   in  Scarborough  aforefaid,  now  in  my  occupation,  «*/^*^^^5 
with   all   the  furniture  thereto  belonging,  during  her  natural  '*  tisabive 
life,  a  proper  part  of  the  accruing  profits  or  rents  thereof  to  be  «  ct^dren 
applied  for  the  maintenance  and  education  of  my  three  daughters^  "  fl>ouid 
Jfabella,  Elizabeth,   and   Janet,  to   whom,   and  their  heirs    for  "  to  die 
ever,  I  give  the  fame,  after  the  deccafe  ofmy  faid  wife,  as  te-  \\  !^^'^** 
nants  in-common,  and  not  as  joint-tenants.     My  will  further  is,  "  came  of 
and   I  do  hereby   order  anddireft,   that  if  any  of  my  above^^  «<  ^vnU^t" 
named  children  Jhall  happen    to  die   before   they    come  of  age  of  *|  !^"f»  «hen 
ivfenty^ne  years,   and   without  lauful  ijfue,  then   their  property  «  pertyaod 
and   fhare  in  ANY    of  the  above    bequeathed    premifes  Jhail  be  \\'^^^^*]f 
equally  divided  among  the  REST  of  my  furviving   children,  fhan  **  the  ako^ 
undjbarcalike.  "t7;Z%.. 

Two  of  the  younger  fons  died  under  the  age  of  twenty-om  **  tokte^ 
years,    without  ifi'ue.      William,  the   furviving  younger   fon,  «<  di^fuitd 
brought  this  cjcament  for  their  Iharcs.     Thomas  was  of  the  age  "  X^rmt 
of  22    years,  at  the  time  of  making  the  will.     A  vcrdifl  was  **  ofbisjur^ 

"  vitnf$£ 
*'  Mdren,  fi»t  and  fimrt  alike. *^  The  tldef^  fon  was  of  a^*  at  the  date  of  the  will.  T'tot  oi  the 
jBunger  fons  died  under  age,  and  without  iffue.     Per  cur*  The  cldcfl  ion  and  the  three  daughters 
are  eqaaliy  cntlcl«d  with  the  furvWin;  younger  fon  to  cha  fliarct  of  th9  two  d^ceafed  brotheri. 

Vol.  I.  S  given 
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1775.     given  for  the  plaintiSFy  fubjedl  to  the  opinion  of  the  courts  oil 
the  following  que  (lion,  viz. 


•TON. 


wr/fc.  Whether  William  the  furviving  younger  fon  is  entitled  td  the 

Bald  11^'  whole  of  the  hoofc  at  the  eaft  end  of  the  apple  market*  in  Scar* 
borougkf  and  the  clofe  in  Faif^rav€\  or  the  faid  Thomasy  and  the 
daughters,  or  any  of  them,  are  entitled  to  any  (hares  and  pa^ts 
thereof  ? 

Mr.  Davenport,  for  the  Icflbr  of  the  plaintiff.  The  qucftion 
in  this  cafe  is  a  qucftion  of  intention,  and  I  contend  the  teftator 
never  meant  the  different  claffes  into  which  he  had  divided  th< 
objefls  of  his  bounty,  Ihould  interfere  with  each  other :  but  that 
their  interefts  (hould  be  wholly  diftin£t.  The  claffes  are  four* 
i(t,  His  eldtft  fon.  2d,  His  wife.  3d,  His  three  younger 
fons.  4th,  His  three  daughters.  The  claufe  in  which  he  fays, 
«*  if  any,  ts^e.  of  my'  above,  fafr."  mull  be  confined  to  the 
daughtets^only  ;  for  the  words  *<  fball  happen  to  die  before  the 
"  age  of  21  years,"  clearly  (hew  that  the  deflator  could  not  mean 
to  include  Thomas  his  cldell  fon,  becaufc  he  was  of  age  at  the 
lime ;  therefore  the  words  cannot  be  conftrued  in  tbeir  literal 
fenfe»  If  fo,  the  queftion  is,  whether  the  court  does  not  fee 
plainly,  that  the  intention  of  the  teftator  was  to  keep  the  claffes 
mentioned,  entirely  fc^arate  j  and  that  if  one  or  more  of  the 
younger  fons  died,  the  furviving  fon  or  fons  fliould  take  his  or 
their  part  in  etclufion  of  the  daughters  ;  and  fo  if  one  or  more 
of  the  daughters  died,  the  furviving  daughter  or  daughters 
(hould  take  her  or  their  (hare,  in  exclufion  of  the  younger  fons* 
No  other  conftruftion  can  fatisfy  the  words,  and  therefore  the 
leffor  of  the  plaintiff  is  clearly  entitled. 

Mr.  Norton^  contra^  infilled  that  the  teflator  certainly  meant 
all  his  children  (liould  be  equally  bene^ted  by  the  death  of  any 
of  them-  If  the  conftru£lion  contended  for,  on  the  part  of  the 
leffor  of  the  plaintiff,  were  to  take  place,  and  two  of  the 
daughters  had  died,  the  furviving  daughter  would  have  had  a 
better  eftate  than  the  cldeft  fon,  which  never  could  be  the  in- 
tention of  the  teftator. .  He  cited  Sniith  verfus  Doran^  in  Scacc^ 
where  the  teftator  devifcd  one  fourth  part  of  his  property  to 
his  eideft  fon,  who  was  of  age  at  the  time  ;  and  the  other  three 
fourths  to  his  three  younger  fons,  who  were  all  under  age  (  and 
then  added,  "  but  if  any  of  my  faid  children  (hould  die  before 
•*  21,  then  their  rcfpe£l!ve  property  (hall  be  divided  amongft 
"  all  my  children  (hare  and  (hare  alike."  One  of  the  younger 
children  died,  and  the  court  held  the  elder  was  equally  entitled 
Vith  his  younger  brothers.  And  upon  the  authority  of  this 
2  cafC| 


•TON* 
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cafc)  which  hefaid  was  in  point,  inCfted  that,  Thomas  the  eldeft     1775. 
fon,  and  the  three  daughters,  were  equally  entitled  with  the   ■■ 
furviving.  younger  fons.  ^*r7Ji 

Lord  Mansfield.  There  can  be  but  one  of  two  conftru&ions  Haldkr. 
of  this  will  'y  either  that  the  claufe  in  queftion  relates  to  the  di- 
fliuCt  premifes  devifed  to  the  three  fons  and  the  three  daughters 
refpedirely^  and  fo  to  make  the  fabftitution  a  limitation  over> 
as  between  the  three  daughters,  of  their  cftate  and  as  between 
the  three  fons,  of  their  eftate  i  and  the .  other  is  to  blend  them 
together. 

Aston  Juftice.  In  the  prefent  cafe  I  incline  to  think  the 
teftator  did  not  mean  to  include  his  eldeft  fon,  bccaufe  the  words 
are  <<  if  any  of  my  children  (hall  happen  to  die  before  the  age 
*<  of  21,"  and  the  eldeft  fon  was  of  age  at  the  time.  As  to  the 
other  children,  if  the  word  <<  refpedively"  had  b^en  put  in,  it 
would  have  been  decifive  of  his  intention  to  keep  the  intereft  of 
the  fons  diftindl,  as  between  them  ;  and  in  like  manner,  the  in- 
tereft of  the  daughters  diftin£l,  as  between  them.  I  rather  think 
it  was  meant  to  go  to  them  refpedively. 

WiLLEs  Juftice^  I  think  the  teftator  meant  to  provide  for  his 
children  as  equally  as  he  could,  and,  therefore,  that  his  eldeft  fon 
flioold  come  in  for  his  (hare  in  the  event  which  has  happened. 
His  eldeft  fon  was  of  age.  His  intention  feems  to  have  been, 
that  if  the  younger,  children  came  of  age  they  (hould  have  an 
abfolutie  intereft.  But  if  they  or  any  of  them  died  under  age, 
or  without  ifiue,  then  that  their  fliare  (hould  be  equally  divided 
amongft  the  reft  of  his  furviving  children.  There  is  no  reafon 
why  he  (hould  be  fuppofed  to  exclude  his  eldeft  fon,  and,  as  at 
prefent  advifed,  I  have  no  doubt  he  meant  to  include  him  in  the 
event  which  has  happened. 

AsHHURST  Juftice,  inclined  to  think  the  teftator  did  not  mean 
fO  exclude  his  eldeft  fon ;  but  gave  no  opinion. 

Cur,  adyifare  vult. 

Afterwards,  on  Tuefiay  the  i6th  of  Maj^  Lord  Mansfield^ 
after  ftating  the  cafe,  delivered  the  opinion  of  the  court  as 
follows ; 

The  queftion  turns  upon  the  conftrudion  of  the  claufe 
by  which  the  premifes  are  devifed  over  upon  the  contingency 
olanj  of  the  children  dying  hifore  the  age  of  21  years,  and 
without  lawful  iiTue. 

One  conftru£lipn  contended  for  at  the  bar  was,  that  it  (hould 
be  taken  refpeBivelj  :  that  is,  as  a  fubftitution  of  the  eflate  de- 
vifed 4x>  the  three  fons,  as  between  them  ;  and  again  as  a  fub- 
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ftUution  of  the  eftsttc  devifed  to  the  three  daitghtersy  as  bctveeti 
them ;  but  that  con(lru£lioii  cannot  be  maintained  £rom  the 
words ;  becaufe  the  tellator  exprefsly  joins  borh  the  devifes  to- 
gether :  for  he  fays,  *<  their  (hare  in  any  of  the  above  bequeath- 
**  ed  premifes/'  fo  that  be  mauifciUy  Uends  them  together. 

The  next  doubt  upon  the  conftru£lion  of  this  will  wasy  Whe- 
ther Tiomas  the  eldtft  foo  was  to  be  included  or  excluded. 
Upon  the  ceutingincf  that  is  put  in  the  clanfe  in  queftion, 
namely,  *<  if  any  of  my  above-named  children  fliall  happen  to 
*•  die  before  2i,"  Thomas  muft  be  excluded  ;  becaufe  he  was 
of  age  at  the  time  of  making  the  will,  therefore,  he  could  not 
be  meant  by  that  part  of  the  claufe* 

The  next  doubt  upon  the  conilrudion  was.  Whether  **  the  reft 
^'  of  my  furviving  children"  ihouid  mean  thofe.'X)n]y  who  might 
die  before  21,  or  whether  it  fliould  mean  a/I  the  teftator's  fur^ 
viving  children.  There  were  circumftances  thrown  out  at  the 
bar,  from  whence  it  was  inferred,  that  the  teftator  was  pro* 
viding  equally  for  all  his  children  $  but  that  does  not  appear 
upon  the  cafe  i  if  it  did,  it  would  flrengthen  the  conftrudtoa 
which  the  court  inclines  to.  But  die  court  cannot  ground  their 
judgment  upon  matters  not  ftated  in  the  cafe.  Upon  what  i^. 
ftated,  after  fome  doubt,  we  are  at  laft  unanimouOy  of  opmiont 
that  thefe  words,  "  the  re/l  of  my  furviving  children,^  uke  10 
0U  the  furviving  children ;  and  confequently  include  the  ddeft 
fon.  Therefore  William  the  plaintiff,  can  only  recover  his 
fliare  of  the  premifes  in  queilion,  equally  witl>*thp  otlicr  four 
lurviviog  children,  that  is,  a  fifth  part  only. 

Jutigment  for  the  plaintiff  for  a  fifth  party  only. 
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The  Earl  of  D^vklington  vcr/us  PvLTZifiY. 

'T^HIS  was  a  cafe  out  of  chancery,  for  the  opinion  of  tbk 
court ;  and  the  material  fa^s  ftated  were  as  fdHow  > 
Sir  William  Fultenfy,  by  his  laft  will,  bearing  date  tiie  30th 
of  jlpnl,  1685,  devifed  certain  houfes  and  tenements,  in  the 
county  of  Middle/ex^  to  his  wife,  for  life.  Remainder  to  hi* 
fon  William  PalUney,  for  life«  Remainder  to  his  gtandfon 
William  P4ilteney^  fon  of  his  faid  fon  WiUiam^  afterwards  Earl  of 
Batbf  for  life.  Remaindel:  to  trufte^i  to  fuppoit  contingent 
remainders.  Remainder  to  the  firft  and  other  fons  of  hts  faid 
grandfoa  Willfam  fucccffivdy  in  tail  mak.    Remainder  to  the 
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fecohd  and  other  fons of  the  UiA  tcftator's  faid  foij  William^  foe-      t^^S• 
ceffiTcly  m  tail-malc.    Rcmamdcr  to  the  faid  tcftat6t*8  fon  Joirtf 


Msr. 


for  life*'  Remainder  to  the  faid  teftator^s  grancifon  Daniel^  fox  Oai Live- 
life.     Rtfmaindrf  to  trnftccs,  to  fupport  contingent  remainders.        ^^I' 
Remainder  to  the   firft   and  other  fons  of  the  foid  D^/tm'/,  fuc-     Pwtrt- 
ceffively   in   tai!-mar1e  ;  ^ith   remainder   to   the  faid  teftator*s 
grandfon  Henry^  for  life  \  with   remainder  to  tnifleesi  during 
his  Hfc,  to  fiipport  contingent  remaindcrj  :  with  fcvctal  remain- 
ders over.     Remainder  to  the  faid  teftator,  and  the  heiri  of  hifl 
body.     Remainder  to  the   teftator's   faid  fons   Wultam^  J^^^% 
Charles^  and  Tfnmaf^  fucceffively    in  tail  general.     Remainder 
to  Hehry  Gu)^  Efq  ;  and  his  heirs  for  ever. 

Afterwards,  the  faid  K^illiam  the  grandfon,  then  Ear!  of  Baii^ 
being  then  tenant  for  life  in  pofTeflTion,  of  the  faid  houfes  and 
tenements  under  his  f^id  grandfather's  will,  and  being  alfo  en- 
titled under  the  will  of  the  faid  Hfnry  Guy^to  the  ultimate  re- 
mainder in  fee,  expectant  on  the  faid  feveral  particular  eftates 
limited  by  the  will  of  his  faid  grandfather  :  And  Wiiimm  Pulte* 
ney^  Efq  ;  commonly  ealled  Lord  Pulteney,  the  only  fon  of  the 
faid  Earl  of  Bath^  being  then  of  age,  and  being  under  the  faid 
will  of  Sir  William  Pulteney^  tenant  in  tail  in  remainder,  of  the 
iame  houfes  and  tenements,  immediately  expe£lant  on  the  de« 
ceafe  of  his  faid  father  ;  the  faid  Earl  of  Bath^  and  Lord  Pulte* 
fiey^  by  indenture  of  bargain  and  fale  bearing  date  the  2d 
January^  *7S3>  conveyed  the  fame  to  Thomas  Newton^  to  make 
him  tenant  to  the  precipe  for  the  purpofc  of  fuflpering  two  reco- 
veries of  the  faid  premifcs,  the  ufes  of  which  it  was  declared 
(hould  be,  after  limiting  the  fame  to  the  Earl  of  Bath^  for  life, 
and  fubjefik  to  a  jointure  of  1,500  /.  a-year  to  lady  Batby  "  To 
«*  the  ufe  of  fuch  pcrfon  or  pcrfons,  and  for  fuch  eftate  or  eftates, 
<'  and  in  fuch  manner  and  upon  fuch  trufts,  and  fubjecl  to  fuch 
**  provi(pes,  powers,  and  agreements,  and  for  fuch  intents  and 
•^  purpof<fS,  as  the  faid  William  Earl  of  Bath,  and  William  lord 
**  vifcount  Pultctiey^  by  any  their  deed  or  deeds^  (either  with 
^'  or  without  power  of  revocation)  to  be  by  both  of  them  fealed 
''  and  delivered  in  the  prefence  of  two  or  more  credible  witnefled 
^  (hould  from  time  to  time  jointly  grant,  dire£l,  limit,  or  ap. 
<^  point.  And  in  cafe  of  the  death  of  either  of  thent  the*  faid 
•<  WilVmm  Earl  of  Baih^  and  William  lord  vifcount  Pulteney\  thcii 
*'  as  ihtfurvivor  of  them,  by  any  deed  or  deeds ^  to  be  executed 
<^  as  aforefaidi  (hould  from  time  to  time  alone  grant,  dire£}, 
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^775*  "  ^'"^'*»  ^^  appoint,  and  in  default  of  fuch.  appointment,  to 
"  the  ufc8  they  before  (lood  limited  to,  by  Sir  William  Pulienijis 
«  will." 

,  In  Hilary  term,  17539  the  two  common  recoveries  were  duly 
fjiffered.— On  the  izxhoi  February ^  1763,  l,ord  Pulteney  ditd, 
without  having  executed  or  joined  with  his  father  in  the  execu- 
tion of  s(ny  deed  of  appointment  of  any  of  the  faid  heredita^ 
ments,  and  without  iflue. — On  the  21ft  of  ^1f a;,  I7^3>  the  earl 
of  Batt  made  his  will,  and  thereby  gave  all  his  real  eftate  whatfo-r 
ever  and  wherefoover,  other  than  and  except  the  piece  or  parcel  of 
ground,  mefluage,  or  tenement,  with  the  ereflions  and  buildings 
therein  after  mentioned  to  be  in  the  poiTeflion  of  the  earl  of 
Egremonf,  to  his  brother  General  Pulteney^  in  fee  j  and  limits 
the  faid  piece  or  parcel  of  ground  to  his  faid  brother,  for  life,  in 
l^ria  fettlement-  This  piece  of  ground  was  part  of  the  eftat^. 
late  of  Sir  William  Pulteney^  and  pafled  under  the  limitations  in 
his  ^ill,  to  the  Earl  of  Bathf  and  is  com^ri^sed  in  the  indenture 
of  the  2d  of  ya««/iry,  1753,  and  tlie  recovery  fuflFcred  xn  Mid^ 
djefexy  in  purfuance  thereof. 

The  Earl  oiBath  died  on  the  7th  of  July^  i  764,  without  leaving 
ifluc.  General  Harry  Pulteney^  who  was  fecond  fon  of  William 
Pulteney,  the  fon  of  Sir  William  Pulteney^  furvived  his  brother  tho 
Earl  of  Baih^  and  upon  his  death  became  heir  of  the  body  of  Sir 
William  Pulteneyy  apd  upon  the  death  of  the  Earl  of  Bath  cam^ 
into  pofleffion  of  the  eftatcs  late  of  the  faid  Sir  William  Pulteney^ 
General  Pulteneyh>i  his  will,  dated  4th  Auguft  1 767,  devifed  all 
his  meffuagea,  grounds,  lands,  tenements,  hereditaments,  and  real 
eftate,  in  the  county  of  MiddUfex^  and  alfo  all  and  every  hi$ 
rpanors,  me^uages,  lands,  tenements  and  hereditaments,  and  real 
eftate  in  the  county  of  Somerfet^  or  any  county  adjacent  to  the  faid 
county  of  Somerfei^  and  in  the  counties  of  Mottgomery^  Salop^ 
and  Torhy  to  truftees  therein  named,  for  500  years.  Remainder 
tp  the  ufe  of  Frances  Pulieney^  for  life.  Remainder  to  the  fir^ 
and  other  fons  of  the  body  of  the  faid  Frances  Pulteneyy  fuc-, 
ceffively  in  tail  male,  with  the  fcveral  remainders  over,  and  died 
on  the  26th  of  O^ober  1767,  without  iflue  ;  and  upon  hisdeceafci 
the  defendant  Mrs.  Frances  Pulteney^  grand-daughter  of  JiAn,  the 
fecond  fon  of  Sir  William  Pulteney^  became  heir  of  the  body  of 
the  faid  Sir  William  Pulteney^  and  as  fuch,  became  entitled  to  an 
cftate-tail  in  fuch  of  the  faid  hereditaments  as  were  devifed  by 
the  will  of  Sir  William  Pulteney^  by  virtue  of  the  limitations  ii| 
that  wi)l  to  Sir  William  Pulteney^  ^nd  the  heirs  qf  his  body,  if 
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that  limitation  was  then  in  force.      All  the  preceding  limita*     177c. 

tions  under  that  Will  being  fpmt  and  determined,  upon  the  de-  *— « 

ceafc  of  General  Pulteney,  without  iffue.  D^Vmkc^ 

The  queflion  dated  for  the  opinion  of  the  court  was.  Whether       '^^^ 
fo  much  of  the  eftate  comprized  in  the  indenture  dated  the  2d    Pvlte* 
of  January^   I753>  28  was  tiken   by  the  will  of  Sir  IViUiaffi 
Puitetiey^  deceafed,  palTcd  by  the  will  of  JVilliam  pari  of  Baib^ 
deceafed  ? 

Mr.  Kenyan^  for  the  plaintiffs. — ^The  queftion  19,  Whether 
the  vftll  of  the  Earl  of  Bath  is  a  good  appointment,  under  the 
power  contained  in  the  indenture  of  2d  January^  1753  \  or  in 
other  words,  Whether  it  is  for  this  purpofc  a  di^e4?  I  contend  it 
is:  And  firft,  it  is  obfcrvablc  with  refpe£i  to  powers  in  geDera^, 
that  they  were  a  fpecies  of  tran formation  of  property  unknown 
to  the  common  law,  prior  to  the  ftatute  of  ufes,  27  Hen,  8.  r.  ib. 
At  common  law  the  only  ancient  conveyance  of  corporeal  free- 
holds, was  by  livery  of  fcifin  :  prior  to  the  ftatute,  courts  of 
equity  alone  entertained  queflions  of  this  kind  \  and  the  mode 
of  condru&ion  which  they  exercifed  at  that  time,  was  the  fame 
as  they  now  exercife  in  the  cafe  of  trufts.  When  the  ftatute  of 
ufes  gave  the  courts  of  law  a  power  to  judge  of  ufes,  it  muft  be 
fuppofed  the  Icgillature  intended  they  (hould  judge  of  them  by 
the  fame  rules ;  for  the  only  resfon  of  giving  the  cognizance  to 
them,  was  for  the  fake  of  brevity  and  difpatch.  However,  in 
fome  of  the  early  cafes,  the  courts  of  law  conftrued  powers  very 
rigidly. 

Powers  arc  of  three  kinds. —fV;;^,  Naked  powers,  unaccom- 
panied with  any  intercft.  To  this  fpecies  of  powers  only,  the 
common  law  authoritifs  apply 5  and  the  conftrudlion  of  themi 
like  the  conftruftion  of  conditions  to  which  they  were  compared, 
has  been  very  rigid^  Sicondly^  Powers  granted  to  the  donee  of 
a  particular  edate.  Thefc  powers  having  their  foundation  in 
the  will  of  the  donpr,  were  formcly  conftrued  ftri£lly  in  favour 
of  the  remainder-man;  but  no  further:  and  of  late  even  that 
ftri£lnefs  has  been  thought  wrong ;  fo  that  now  they  are  taken 
more  liberally.  1  Peere  JVUKams^  244.  BeaU  verfus  Btale.^^ 
2  Burr.  I1I36.  Thirdly^  Powers  referved  by  the  doi^or  to  him- 
felf.  Thefe  powers  have  always  been  taken  largely ;  and  of  this 
clafs  is  the  prefcnt  power  For  though  before  the  recovery  was 
fuffeted,  the  earl  of  Bath  was  not  abfolute  owner  of  the  inherit- 
ance, yet  aftex  the  recovery  he  became  fo,  and  Lord  PulUney 
was  in  the  fame  lltuation.  The  queftion  then  will  be.  Whether 
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^11  i*     '^  ^^^  the  /intention  of  Lord  Bath  to  difpofe  of  this  property. 
That.it  was  his  intention  is  manifefl  by  the  devife  o{  Egrcfnont 


Varliv^L  ^^^^^'  ^^  ^^'  ^^^  ^"^y  remaining  queftion  is.  Whether  the  in, 
TON  ftnimcnt  he  has  made  ufc  of  was  proper  for  the  purpofe  ?  Now 
PuLTs-  though  every  will  is  certainly  not  a  deed,  yet  if  a  will  has  all 
^*^'  the  effentials  of  a  deed/ as  this  will  has,  it  (hall  be  taken  to  be  a 
deed.  Spilman  in  his  gloffary,  title  fa^um,  and  title  tejlamen* 
tuniy  defines  them  both  by  the  common  technical  name  of  charts. 
But  a  (Iroug  circumdance  to  fiiew  that  the  Earl  of  Bath  meant 
this  (hould  be  taken  as  a  deed  is,  that  the  will  is  fenlcd,  which  is  no 
part  .or  ingredient  of  a  will ;  but  is  of  the  very  cflencc  of  a  deed* 
^Therefore,  the  fubftantial  part  of  what  the  inftrumcnt  giving  the 
.  power  enjoins  has  been  complied  with,  which  is  all  that  is  neccf* 
fary.  The  circumftances  are  but  cautions  to  prevent  impofition : 
and  fo  it  is  exprefsly  laid  down  in  Apton  verfus  Smithy  i  Chan* 
Cafes,  263,  4.  Lprd  Bath  verfus  Montague  3  Chan.  Cafes,  126. 
'  There  the  deed  of  revocation  by  the  terms  of  the  power  was  to 
be  executed  by  fix  witnefles,  three  of  whom  were  to  be  peers, 
whereas  it  was  executed  by  three  whneflcs  only.  But' Lord 
Somen  faid,  that  had  the  duke  in  Jamaica  had  an  exprefs  deliberate 
intention  to  revoke,  and,  to  tedify  it,  had  gone  as  far  in  purfu«* 
ance  of  the  circumdance  as  his  condition  in  thofe  parts  would 
admit,  Jthat  is,  by  having  the  competent  number  of  witncffes, 
though  none  of  them  were  peers,  equity  might  have  cured  the 
defe£l.  In  Hok  277.  it  is  held  that  the  judges  (hould  be 
a/Iuti  to  aflift  the  intention  of  parties,- rather  than  work  a  wrong 
by  enforcing  rigid  rules.  The  fame  dodrine  is  held  in  ^neyj 
verfus  Sneyti,  in  Car/c.  3d  February^  1747-  Kibbet  vtT{us  Lee^ 
Hob.  312.  ToIIett  verfus  Tol/tttf  2  P,  Williams^  489-  and  Lord 
King^s  opinion,  in  2  P.  WiiliomSy  506.  Thefe  authorities  agree, 
that  where  the  intention  of  the  party  to  do  the  aft  is  manifeR, 
the  power  {hall  be  conftrued  liberally,  and  the  execution  of  it 
favourably  in  fupport  of  fuch  intention.  Here  the  intention  is 
/  manifeil  by  a  folemn  and  deliberate  aft,  which,  though  not  a 
deed,  has  all' the  requifites  of  a  deed  ;  and,  therefore,  in  every 
material  refpeft  is  fubftantially  and  eficiitialiy  the  fame. 
•  Mr.  Dunning  for  the  defendant.-  A  deed  and  a  will  arc  to- 
tally didcrent  things.  The  cflcncc  of  a  deed  is  fcaling  and  de- 
livrring,  Co,  Litt.  35.  b.  As  to  the  intention  of  the  Earl  of  ^ath 
that  iloes  not  appear  fo  clear,  for  the  devife  of  Egremont  houfe 
is  not  of  itfclf  a  fiifiicient  pw)of  that  he  meant  to  difpofe  of  this 
property.     With  refpeft  to  the  power,  it  is  not  of  the  clafe'un^ 
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iev  which  it  has  been  ranked;  for  it  is  not  a  power  proceeding     1775.  ' 

from  any  original  title  or  ancient  dominion  in  Lord  Bath :  for  • 

at  the  time  of  the  recovery,, Lord  Bath  was  only  tenant  for  life,  daVi^ho- 
with  the  reverfion  in  fee.     The  only  objcft  of  the  recovery  was       ^om 
to  let  in  Lady  5fl/A's  jointure,  and  when  that  purpofe  was  fatif-    ^vtrEm 
ficd.  Lord  Bath  remained  in  all  other  refpcds  tenant  for  life,  ia      ***• 
drift  fcttlement.— The  power  was  a  power  given  by  his  fon 
Lord  Pulteney^  with  a  view  of  enabling  them  to  make  a  family 
fcttlement  by  fome  joint  aft,  during  their  lives,  or  to  be  exercifed 
in  cafe  of  the  death  of  either  of  them,  by  the  furvivor.  • 

The  cafes  cited  are  not  applicable  to  the  prefent  queftion.  Snejd 
rerfus  Sneyd^  was  a  cafe  where  children  were  unprovided  for :  and 
ToUett  vcrfus  TolUtty  2  P.  JViUiams^  489.  was  the  cafe  of  a  wife 
under  the  fame  circumftances.  But  Lord  Darlington  is  neither 
wife,  child,  or  creditor.  And  he  relied  on  the  cafe  of  Dormer 
verfus  Parkhurfiy  2  P,  Wuliams^  506.  as  a  cafe  in  point. 

Lord  Mansfield. — Under  the  will  of  Sir  William  Pulienej^  the 
earl  of  Bath^  before  he  made  his  will,  fubjeft  to  his  own  chance 
of  having  iflue  male,  and  to  the  chance  of  his  brother  and  feve* 
ral  other  perfons  having  iiTue  male,  had,  as  heir  of  the  body  of 
the  teftator,  an-e{late  tail  in  the  premifes  in  queflion  ;  which,  if 
not  docked  by  a  common  recovery,  would  have  come  to. General 
Puiigney^  his  brother.  He  could,  therefore,  by  virtue  of  the- 
will  of  Sir  William  Fulteney^  devife  nothing  by  his  own  will  but 
his  reverfion  in  fee,  which  after  an  eftate-tail  in  an  adverfe 
claimant,  was  of  no  great  v^.lue.  To  enable  him  to  devife,  it 
was  neceifary  that  he  (hould  refort  to  a  common  recovery,  which 
however  could  not  be  fuflPered, without  the  afllftance  of  his  fon. 
His  fon  joined  in  it ;  and  by  this  recovery,  and  aJfo  by  the  dee^ 
to  make  a  tenant  to  the  praecipe,  it  is  provided,  <<  that  fubjeft  to 
"  the  earl  of  Bath*%  eftate  for  life,  and  a  jointure  of  1,500/.  » 
*^  year  to  Lady  Batb^  the  edate  (hould  be  limited  to  fuch  perfotl 
^*  or  perfons,  and  upon  fuch  trufts  as  the  earl  of  Bath  and  Loit4 
«•  Pulteney  by  any  their  deed  or  deeds ^  either  with  or  without 
*'  power  of  revocation,  to  be  executed  under  iheir  hands  and 
'<  feals,  and  figned  in  the  prefence  of  two  witneifcs,  fliould 
<<  from  time  to  time  grant,  direft,  limit,  and  appoint }  and  in 
'*  cafe  of  the  death  of  either  of  them,  then  that  the  furvivor  o€ 
<<  them,  by  any  deed  or  deeds  executed  asafore(iiid,(boald  alonds 
"  grant,  direft,  limit,  or  appoini,  and  in  default  of  fuch  diroa« 
<<  tion,  and  in  the  mean  time  to  all  the  ufes  of  Sir  WilHarft 
«•  Pultenff%  win/'— After  this,  the  earl  of  Bath  makes  his  will^ 


JilY. 
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I  yyy.     Mi  by  ic  he  gives  CTcry  thing  to  General  Pulteney^  ahfoluiely^ 

*-  except  the  [^ot  of  ground  upon  which  the  earl  of  Egremonfi 

DAftLiMC-  houfe  was  built,  which  he  gives  inJlriH fetthmenU     Now  thefc 

^^^r*       premifes  are  a  part  of  the  eftate  dcvifed  by  the  will  of  Sir  IVilUam 

PvLTi<>    Pulteneyy  and   one  ufe  made  of  it  at  the  bar  is,  that  Lord 

Bath  meant  to  fettle  thefe  premifes  in  the  particular  manner 

ftated :  and^  therefore,  meaning  fo  to  do,  as  againfl:  General  Pulte- 

ney^  there  is  a  (landing  condition,  namely,  that  if  he  will  take 

any  part  he  muft  not  difturb  the  other  devifees.     But  that  is  not 

the  queftibn  fent  to  us }  and  as  to  the  intention  of  Lord  Bath^ 

there  is  no  ftrong  intention  one  way  or  the  other.    The  queftion 

^  before  us  is.  Whether  by  the  general  word$  of  the  will^  this  power 

fo  created,  is  well  executed?  ' 

Be  the  value  of  the  eftate  what  it  may,  it  does  not  alter  the 

difficulty  of  the  queftion  :  whether  it  be  worth  ic/.  or  10,000/. 

it  is  the  fame  thing  -,  if  the  court  has  no  doubt  on  a  queftion,  it  is 

due  to  the  parties  that  we  (hould  deliver  our  opinion,  without 

allowing  them  to  litigate   the  matter  further,  in  a  fecond  or 

third  argument. 

I  have  no  particle  of  doubt  on  this  queftion.  It  is  very  diffi- 
cult to  maintain,  on  any  principle  of  law,  reafon,  or  convenience, 
%  iiftin£lion  between  equitable  and  legal  executions  of  powers ; 
which  wcte  originally,  in  their  nature,  equitable,  but  are  by  the 
ftatute  of  ufes  transferred  to  common  law.  Mr.  Kenjon  has 
faid  very  truly,  that  at  common  law  powers  were  unknown. 
They  were  modifications  of  trufts,  and  direcJions  to  the  truftees, 
which  bound  his  confcience,  and  which  he  was  compellable  in 
a  court  of  equity  to  execute.  The  ftatute  of  ufes  transferred 
entirely  all  that  was  equitable  into  a  legal  modification }  and 
the  courts  of  law  were  then  bound  to  afk  what  was  the  equity} 
becaufe  the  ftatute  faid,  that  the  law  (hould  follow  the  equity. 
It  has  likewife  been  very  truly  faid,  that  there  were  few  cafes' 
upon  the  execution  of  powers  before  tht  Jtat.  27  /f.  8.  c.  10.  and 
none  have  come  down  to  our  time  by  way  of  precedents.  Pow- 
ers, therefore,  being  a  new  thing,  and  the  courts  of  law  having 
ao  equitable  precedents  in  point  to  guide  them,  compared  them 
St  firft  to  conditions  which  they  are  not  at  all  like  i  and  confe* 
quently.  held  that  they  (hould  be  conftrued  ftriSly,  They 
looked  upon  them  in  the  light  of  powers  vefted  in  a  third  perfon 
over  the  eftate  of  another  man ;  whereas,  in  fa£l,  they  are  only  a 
difibrent  fp^cies  of  owner  (hip  and  enjoyment  of  property.  But 
a  long  fcties  of  precedents  has  now  fettled  in  the  court  of  chan« 

eery. 
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^ry,  that  in  the  conftruAion  of  powers,  wherever  the  power  U     177;* 
executed  for  a  meritorious  conGderation,  namely*  as  a  proviiSon 
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for  a  wife  or  child,  or  for  the  benefit  of  creditors  or  purchafers,  Oasiih*^ 
there  the  precife  form  prefcribed  for  its  execution  need  not  be      J^ 
firi£tiy  purfued ;  and  if  it  is  now  fettled  it  in  fettled  on  princi-    |^vxi>»« 
pies  that  exifted  before. 

That  being  the  cafe,  courts  of  law  ought  to  follow  equity ; 
becaufe  there  fhould  be  a  general  rule  of  property :  and  if  the 
4;ourts  of  equity  fay,  we  will  prefume  that  M'here  the  execution 
is  for  a  meritorious  confideration,  a  ftri£l  adherence  to  t)ie  pre-* 
Qife  form  was  not  intended,  and  therefore  it  is  not  neceflfary ; 
the  moment  the  fame  rule  is  fixed  and  adopted  at  law,  every 
man  who  creates,  and  every  man  who  is  to  exercifc  a  power,  ixn« 
dcrftands  w.hat  he  is  to  do.  In  the  conftra£lion  of  powers  origin 
nally  in  their  nature  /egal^  courts  of  equity  mud  follow  the  law; 
be  the  conCderatipn  ever  fo  meritorious:  for  indance,  powers  by 
a  tenant  in  tail,  to  make  leafes  under  the  ftatute,  if  not  executed 
in  the  requifitc  form,  no  confideration  ever  fo  meritorious  will 
avail.  So  with  refpe£l  to  powers  under  the  civil-lift  a£t,  powers 
under  particular  family  entails,  as  the  cafe  of  the  duke  of  Bolton^ 
life. ;  equity  can  no  more  relieve  from  defedis  in  t(iem,  than  it 
4;an  from  defeats  in  a  common  recovery.  The  principle  upon  which 
the  rule  of  conftrudion  in  thefe  cafes  is  founded  is,  that  there  is 
nothing  to  aiFed  the  confcience  of  the  remainder  man.  Therefore 
it  is  difficult  upon  principles  to  maintain  any  di(lin£tion  between 
equitable  and  legal  execution  of  powers.  In  the  cafe  of  the 
Earl  of  Bathj  abroad,  where  it  was  required  that  the  power  (hould 
be  executed  by  fix  witnefTcs,  three  of  which  were  to  be  peers  of  the 
realm,  there  being  no  peers  there,  if  he  had  got  fix  other  people  to 
Cgn  and  feal,  and  conform  to  the  requifites  of  the  ^ower,  it  might 
have  been  good  on  account  of  the  impoflibility  of  executing  it  in 
^ny  other  way  ;  but  there  is  no  impoflibility  in  the  prefent  cafe. 
We  come  then  to  the  conftruftion  of  the  prefent  power,  and 
to  fay  whether  the  will  of  Lord  Baih  is  a  good  execution  of  it. 
As  to  that  queflion,  in  conftruing  powers,  there  have>  as  I  faid 
beforci  been  fome  pretty  narrow  cafes :  but  I  think,  as  being  a 
fpecies  of  property,  they  fhould  be  conftrued  liberally.  Kihhetf 
?erfus  Liif  in  Hob.  312.  is  a  very  proper  decifion.-— As  to  the 
cafe  of  Dortfter  verfus  Thurland^  2  P.  Williams^  506.  it  goes  a 
great  way.  There,  a  power  was  given  by  will,  or  any  writing 
iji  nature  of  a  wil),  fealed  and  attefted  by  three  or  more  witnefles, 
to  Baron  and  Feme^  to  charge  the  premifes  with  a,ooo  /•  upon 
the  death  of  either  firft :  the  huiband  died  firfti.  and  by  will 

under 
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1775.  ufidcr  his  hand,  attcftcd  by  three  witneffes,  but  mt  feakd, 
*-  ^  charged  the  prcmifcs  with  2000/.  It  was  there  (Irongly  con- 
PAufciNo.   tended  that  the   will  was  a  fufficicnt  execution  of  the  power^ 

'y  being  made  according  to  the  ilatute  of  frauds. 
PuLT«.  Lord  King  was  of  opinion,  that  it  wars  a  good  execution  of  the 
power,  becaufc  by  will;  and  I  own  I  fhould  incline  to  that  opi- 
nion. But  it  was  determined  by  the  judges  of  R.  B.  that  it  wa^  not- 
•  There  are  two  cafes  however,  that  were  lately  decided  in  the 
Houfe  of  Lords,  which  have  been  conftrued  more  liberally* 
The  firft  is  a  cafe  of  the  Earl  of  Rojfcommon  againft  Fowhes^  on 
the  3d -<rf/riV,  1745,  on  an  appeal  from  Inland.  Fowkes  and 
his  wife  made  a  fetllement  jof  the  wife's  edate,  with  a  power  to 
the  wife  on  contingencies  which  happened,  in  thefe  words, 
**  by  any  writing  under  her  hand  and  feal  attefted  by  two  credi- 
"  ble  witneflcs,  notwithftanditig  her  coverture,  and  as  if  fbtf 
^  was  fole  and  unmarried ;  and,  by  the  fame  b)>any  other  JeeJ, 
"  notwithftanding  her  coverture,  to  grant,  limit,  and  appoint, 
**  Wr."  She,  by  w///  duly  executed,  without  reference  to  her 
power,  devifed  her  lands  within  that  power,  and  the  qneftion 
was,  "  whether  the  power  was  well  executed  by  the  tvil/F"  'f  he 
court  of  common  pleas  in  Ireland^  certified  to  the  court  of 
chancery  that  it  was;  and  fo  the  Houfc  of  Lords  here  adjudged 
it  according  to  the  opinion  of  the  judges  who  attended.  Now 
there  were  only  two  witncfles ;  it  was  to  be  *'  by  the  fame,"  or 
«*  any  other  deed.*  It  was  contended  ihcfe  words  did  not  apply 
to  a  will',  but  they  laid  hold  of  the  words  "  any  writing.** 

There  was  another  cafe  from  Ireland  laft  year  in  the  Houfe  of 
Lords,  which  was  determined  according  to  the  opinion  of  the 
•  CemmcfiSf   judges  who  attended*.  It  was  a  power  to  let  leafes  for  any  time 
tord^et*    not  exceeding  31  years,  or  three  lives  to  commence  in  pojfejfion.  The 
'*^*r/''  /"^  execution  of  the  power  was  a  grant  of  a  leafc  for  3 1  years,  or 
hiAftun         three  lives,  whichever Jlmtld  lajl  longejl.    This,  it  was  contended* 
Af  ^*Av/       ^®®  ^'^  manifeft  oppofition  to  the  power :  becaufe,  inftcad  of  being 
a"'leafe  for  one  or  other  of  the  terms  exprefily  as  the  power  dire£l« 
ed,  it  was  a  leafe  for  one  or  other,  as  chance  (hould  direO.  But 
according  to  the  opinion  of  the  judges  prefent,  it  wasagood  exe- 
cution mi  thepower  for  31  years;  and  they  rejedled  the  words 
"  three  lives. '  The  doArine  of  thefe  authorities  applies  only  to 
c'afes  where  there  are  words  to  lay  hold  of.  But  the  difficulty  in  the 
prefent  cafe  is,  that  there  a»c  no  words  to  lay  hold  of.  The  firft  re- 
quifite  which  the  power  prefcribes  is  impoffible  to  be  performed 
by  will ;  which  is,  that  it  (hall  be  by  joint  deed  of  Lord  Bath  and 
bis  fon.    Now  there  cannot  be  a  Joint  wilL     It  is  true  the 

furvivof 
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fumyor  hzt  the  £»ne  power.     But  then  it  is  emphaticany  re-     1775. 

(enreJ  to  be  executed  by  "  died:**  Now  the  word  deed  in  the »— 

underftanding   of  law  has  a  technical  fignlGcation,  to  whkh  a   OAttiKp- 
will  is  in  no  refpcft  applicable.     If  any  words  had  been  thrown       tom 
io,  fuch  as  writiog,  inftrument,  or  other  term  of  a  general  com-    Pvlti. 
prehenfive  meaning,  it  might  have  been  fair  to  have  taken  advan-      **^»    . 
tage  of  it  in  favour  of  the  intention.     But  here  are  no  fuch 
general  words>  nor  any  meritorioas  conCderation.    '  If  there 
were,  it  might  have  fallen  witiii«  the  reafoning  of  TolUtt  verfus 
TolUtti  2  P.  Williams^  489.  and  all  the  other  cafes  which  fay 
that  in  the  execution  of  powers  for  a  meritorious  confideration, 
it  is  not  neceflary  (Iriclly  to  adhere  to  the  precife  form.-   But 
thofe  very  cafes  (hew,  that  where  there  is  no  meritorious  con« 
Cderation,  the  intention  of  the  .perfon  who  creates  the  power 
cannot  properly  be  fuliilledy  unlefs  the  form  is  Ari^ly  purfued. 
Therefore  in  this  cafe  there  does  not  feem  to  me  a  poflibility  of ' 
faying  that  a  will  is  a  deed  within  the  terms  of  this  power  i  and 
whatever  the  confcquence  may  be,  as  we  are  very  clear  in  our 
opinion,  the  juilice  of  the  cafe  requires  that  we  ihould  deliver 
that  opinion  irou;,  and  certify  accordingly. — The  certificate  was 
In  thcfe  words : 

"  Haviog  confidered  the  above  cafe,  and  heard  counfel  on  both  fide?,  we  are  of  May  17, 
••  opinion  that  \\\t  power  given  by  the  declaration  of  the  ufts  of  the  recovery  above.  *77S* 
"  mentioned  waa  not  duly  executed  by  the  will  of  the  late  £arl  of  Bath:  and  con. 
''  fequei^tly,  that  ooJy  the  rcverfion  in  fee  of  the  premiflcs  comprifedin  cheraidre* 
*<  covery,  paflcd  by  bia  faid  wIU/* 


Pierce  v^r/J^i  Bar TKUM.  Snudt^. 

npHIS  cau£e  came  before  the  court  upon  a  demurrer  to  a  de- 
cUration  in  debt,  brought  by  the  plaintiff,  as  chamberlaia 
of  the  city  of  ExtUr^  againd  the  defencfant,  for  ilaughtering 
two  ofLtii  within  die  city  of  Exeter^  contrary  to  a  by-bw  made 
by  the  mayor  and  common  council  ojf  Exettr^  un.der  a  general 
povirer  given  them  by  charter,  anno  3  Eliz.  to  mak.e  by-laws. 
The  t^nns  of  the  by-law  were  as  follow : 

That  no  butcher  or  other  perfon  Ihppld  within  the  walls  of 
the  faid  city  (laughter  any  beaft,  upon  pain  to  forfeit  for  every 
bull,  ox,  cow,  or  heifer,  fo  flaughtered  as  aforefaid,  the  fum  oif 
4P  /.  wi-  for  CTery  other  beaft  fo  flaughtered  as  aforefaid,  the  fum 
of  20  /.  And  that  no  butcher  or  other  perfon  Ihould  keep  any 
fwine  within  thp  vail;  of  the  faid  city,  nor  any  llinkidg  filth, 
garbage,  or  annoyance,  within  his  houfe,  curtilage,  or  backfide, 
upqo  pain  to  pay  for  every  time  fuch  butcher  or  other  perfon 
Ihould  fo  offend,  the  fum  of  5  /. 

The 
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\JJS^        The  declaration  charged  the  defendant  to  have  had  notice  d( 
"  the  faid  by-law :  but  did  not  date  him  to  be  free  of  the  city  df 

txM.TKuu.  jjj.^  y-^  CofUpiT^  m  fupport  of  the  demurrer,  objefled  that  th?s 
bj-law  was  void  \  I  ft,  as  being  in  refiraint  of  trade :  and  adiy, 
becaufe  it  included  perfons  who  were  not  free  of  the  city,  with^ 
out  any  cttftom  (hewn  to  warrant  it^  The  prohibition  is  againft  * 
flaughtering  any  ox,  bull,  or  cow,  withi^  the  walls  of  the  city  of 
.Exeter.  This  is  a  common  law  right,  and  nothing  but  a  cuftoiU 
can  controul  it.  If  there  were  fuch  a  cuftom  the  defendant  no 
doubti  if  he  chofe  to  refide  there,  would  be  bound  to  take  notice 
of  it* 

But  without  fuch  a  cuftom  he  is  not,  becaufe  he  has  no  means 
of  knowing  that  fuch  a  by-law  etifts. 

Serjeant  Glynn^  contra^  inflfted  that  this  by-law  was  not  in 
reftraintof  trade  ;  if  it  were,  he  agreed  the  objection  Would  hold^ 
But  the  prohibition  in  this  cafe  was  a  nuifance  at  common  law» 
amd  alfo  by  \\it Jtat.  4  H.f.c.  3.  and  inftanced  fimilar  by-laws  in 
Londofif  againft  exercifing  the  trade  of  a  butcher  in  Cheaffide^ 
^nd  againft  breweiis  and  tallow-chandlers  in  clofe  parts  of  the 
city.  As  to  the  fuppofed  ignorance  of  the  party,  he  faid  it  was 
an  eftabliftied  rule  of  law,  that  whoever  comes  to  refide  in  any 
place,  is  for  the  time  being  fubje£t  to  the  local  jurifdi£iion  of 
fuch  place :  and,  therefore,  all  the  inhabitants  within  the  limits 
of  a  corporation,  are  liable  to  the  laws  made  by  them  f6r  the 
good  government  of  the  community^  even  if  not  admitted  to 
V  the  freedom  of  it* 

Lord  Mansfield.  This  is  a  very  clear  cafe.  The  by-law  in 
queftion  is  not  a  refiraint  of  trade,  but' only  a  regulation  6i  it  in 
'this  particular  city :  and  it  is  made  in  confirmation  of  the  zGt 
of  parHament  which  has  been  mentioned.  As  to  the  objedion 
that  the  defendant  was  a  (franger,  what  my  btother  Glynn  has 
faid  is  a  complete  anfwer  to  it ;  namely,  chat  he  is  an  inhabitant 
pro  hdc  vice,  and  confequently  is  bound  by  the  fame  regulations 
as  the  other  members  of  the  corporation  arc*  Therefore  I  am  of 
opinion  the  by- law  is  good,  and  that  the  demurter  muft  be  over- 
ruled. 

jf/fon  Juflice.  I  am  entirely  of  the  fame  opinion.  The  de* 
fendant  is  fubjcft  to  the  local  government  of  the  corporation, 
though  he  is  not  a  member  of  it.  As  to  the  4>y-law  itfelf,  it  is 
ctriainly  Hot  a  rcftraint  of  trade,  but  a  regulation  only  j  and  I 

think 
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^thiDka  reafonable  one,  and  therefore  it  (hall  bind  the  inha-     1775. 
bitants. 


JTil/ei  and  ^hurft  Juftices,  were  of  the  fame  opinion.  wj^* 

Demurrer  overruled-  Baat*»m. 


Denn  ex  dioii  William  Burton  and  Michael  Bur-    rnd^ 
TON  verjus  Catharine  Burton.  M^fx^it^ 

JN  eje£lment  a  verdi£l  was  found  for  the  plaintiff,  fubjeA  to 

the  •  opinion  of  the  court  upon  a  fpecial  cafe,  the  material     * 
facts  of  which  were  in  fubftince  as  follow : 

That  theteftator,  William  Burton^  was  feifed  in  tail  general  of 
an  eftate  called  Owlerton^  in  the  county  of  Tork^  fubje£l  to  an 
cftate  for  life  therein  to  one  Margaret  Bamforth  widow,  for 
her  jointure,  and  fubje£k  alfo  to  an  eftate  for  life  therein  to  his 
wife,  for  her  jointure.  He  was  alfo  feifed  of  an  eftate  for  life^ 
in  the  manor  of  Wadjley  in  the  faid  county,  with  remainder  to 
his  children,  on  the  body  of  his  faid  wife  to  be  begotten,  for 
fuch  eftates  and  in  fuch  proportions  as  he  fliould  by  deed  or 
writing,  or  by  his  laft  will  appoint.  He  was  alfo  feifed  of  fe- 
veral  other  lands  and  premifes.  He  had  by  his  faid  wife  five 
fons,  George^  J^hn^  William^  Michael^  and  Robrrt^  and  two 
daughters.  He  was  likewife  poflefled  of  a  conCderable  real  and 
perfonal  eftate :  and  being  feifed  as  aforefaid,  by  his  will  bearing 
date  24th  June^  il^i,  amongft  other  things  devifed  asfoUows ; 
<*  I  give,  devife,  limit,  dire£l  and  appoint  unto  my  fecond 
<«  fon  John  Burton^  his  htirs  and  affigns  for  ever,  all  that  the  ' 
<<  manor  of  Wadfley^  in  the  parifti  of  Ecckifield,  in  the  county 
<<  of  Torky  &c.  Provided  always  and  upon  condition  neverthe* 
*<  lefs,  and  it  is  my  mind  and  will,  that  if  it  (hall  fo  happen  that 
*'  my  ddeft  fon  George  Bamforth  Burton  (hall  die  in  the  lifc- 
*<  time  of  my  faid  fon  John  Burton^  without  leaving  any  liTue 
*'  of  his  body  then  living,  and  by  reafon  thereof  the  manor  of 
'<  Owlertonf  in  the  faid  pari(h  of  Sheffield^  and  other  the  eftate 
«<  now  fettled  in  jointure  upon  Margaret  Bamforth,  of  High* 
^  boufe  aforefaid,  widow,  of  which  my  faid  fon  George  Ban^tb 
«*  Burton  will  become  feifed  in  poflefiion  at  the  death  of  the 
«<  faid  Margaret  Bamforth ^  in  cafe  he  (hall  be  then  living,  (hall 
«  defcend  and  come  to  him  my  faid  fon  John  Burton^  that  then 
<<  and  In  that  cafe  I  give,  devife,  limit  and  appoint  the  faid  ma* 
^<  aor  of  Wadjley^  with  the  rights,  members,  and  appurtenances 

"  thereof^ 
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^77S*     "  thereof,  and  the  faid  capital  mcffuage  or  manor  houfc,  with 

* ^—  •'  the  out-houfes,  lands>  tenements,  and  hereditaments,  here- 

ver^s  "  ^"  before  given,  devifed,  limited,  and  appointed  unto  my  faid 
Burton.  t€  fon  Join  Burton,  and  his  heirs,  unto  and  to  the  ufe  and 
*'  behoof  of  my  fons  William  Burton  and  Michael  Burton,  their 
^^  heirs  and  aflfigns  for  ever,  equally  to  be  divided  between 
<<  them  fliare  and  (hare  alike,  to  take  as  tenants  in  common,  and 
<<  not  as  joint-tenants  -,  provided  always  and  upon  this  further 
<<  condition  neverthelefs,  and  it  is  my  mind  and  will,  that  if  it 
«  (hall  fo  happen  that  both  of  them  my  faid  fons  George  and 
««  John  (hall  die  in  the  life-time  of  my  faid  fon  William^  with- 
«  out  leaving  any  ifiue  of  their  or  either  of  their  body  or  bodies 
«•  then  living,  and  by  reafon  thereof  the  faid  manor  of  Owler^ 
«•  /©«,  and  the  faid  eftatc  fettled  in  jointure  on  the  faid  Marga- 
**  ret  Bamforth  as  aforefaid,  (hall  defcend  and  come  to  him  my 
««  faid  fon  William  Burton^  then  and  in  that  cafe  I  give,  devifc, 
**  limit,  and  appoint  the  faid  manor  of  Wadjley,  with  the  faid 
*<  capital  mefluage,  lands,  tenements,  and  hereditaments,*  here-* 
«*  in  before  limited  and  appointed  unto  my  faid  fon  John,  unto 
««  and  to  the  ufe  of  my  faid  fons  Michael  Burton  and  Robert 
«*  Burton,  their  heirs  and  alTigns  for  ever,  equally  to  be  di- 
*<  vided  between  them  (hare  and  (hare  alike,  to  take  as  tenants 
<<  in  common,  and  not  as  joint> tenants.  Provided  further 
<*  and  upon  condition  neverthelefs,  and  it  is  my  mind  and  will 
"  that  if  it  (hall  happen  that  they  my  faid  fons  George,  John^ 
«*  and  William,  (hall  all  of  them  happen  to  die  in  the  lif^-time 
«*  of  my  faid  fon  Michael,  without  leaving  any  iflue  of  their  or 
"  any  of  their  body  or  bodies  then  living,  and  by  reafon  thereof 
^*  the  faid  manor  of  Owlertcn,  and  other  the  faid  eftatc  fettled 
•*  in  jointure  on  the  faid  Margaret  Bamforth,  (hall  defcend  and 
•«  come  to  him  my  faid  fon  Michael,  then  and  //;  that  cafe,  I 
'*  give,  devife,  limit,  and  appoint  the  faid  manor  of  Wad/lej, 
*•  il^ith  the  manor-houfe,  is'c.  and  all  other  the  mefluages^ 
<<  lands,  tenements,  and  hereditaments,  herein  before  limited  ^nd 
•«  appointed  to  my  faid  fon  John,  unto  and  to  the  only  ufe  and 
^*  behoof  of  my  faid  fon  Robert  Burton,  his  heirs  and  a(rigna 
w  for  ever.** 

That  George  Bamforth  Burton  died  without  i(rue,  in  Jufj 
1762,  in  the  life-time  of  the.tcftator;  who  died  on  the  19th  ot 
May  1764,  without  altering  or  revoking  his  will  5  whereupon 
John,  his  fecond  fon,  entered  into  poffeflion  of  the  manor  and 
cftate  in  Wad/fey,  and  continued  to  receive  the  rents  and  profits 

5  thereof 
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thereof  till  bis  death' on  the  x^th  Navtmher^  1^72 :  and  bj  hb     l^^^. 
will  dated  July^  1770>  fare  all  his  eftatc  to  the  defendant  ^ 

Catherine  Burian  hi$  wife,  arid  left  iflue  only  one  danghter.    .  J^ 
The  qoeftion  for  the  opinion  of  the  court  was,  whether  William   Bviton. 
Burton  and  Mkbail  Burton^  the  leflbrs  of  the  plaintiff,    arc  en* 
titled  to  the  faid  manor  of  Wadjlej^  and  the  capital  meffUage  and 
eftate  called  JFadJUj-HaU  Farm,  or  net  ? 

Mr.  Davenport  for  the  plaintift,  ftated  the  queftioii  to  be» 
whether  upon  the  death  of  George^  JFUIiam  and  Micbatl  Burton 
were  entitled  to  the  manor  of  Wndfleyt  in  the  life  time  of  JJitn  % 
.  and  infifted  thcj  were. — ^Tht  queftion  is  a  queftion  of  intention  %  • 
and  upon  the  plain  conftnifUon  of  the  will,  it  is  clear  that  the 
teftator  meant  to  keep  the  tftate  of  WadJUj  and  the  eftate  of 
Ovjlerton^  from  uniting  in  any  one  fon,  except  SLobort  the 
jonngeft*  If  fo,  it  would  be  a  forced  conftrudion  to  fay^  the 
words  «  difctnd  and  comei*  mean  an  a£iual  <*  comng  intoprf* 
*'  A/fi^n  ••*'  becaufis  in  that  cafe,  if  Giorgi  had  died  on  one  day, 
and  the  jointrefs  the  next,  the  eftates  would  have  united  mjobn  \ 
and  then  €?en  if  J9bn  had  died  without  iflue,  the  younger 
brothers  never  could  have  taken  1  becaufe  his  widow  would 
have  been  entitled.  Therefore,  upon  the  plain  conftru£Hon  of 
the  wordsy  and  the  clear  intention  of  the  teftator,  the  plaintifit 
are  each  entitled  to  a  moiety  of  the  manor  of  Wad/Uj. 

Mr.  TotAor^  contra.  The  queftion  is.  Whether  the  family  of 
JJm  (hall  in  any  event  lofe  the  manor  of  Wadjloj^  till  they 
get  the  poflcffion  of  Owlerton  :  and  he  infifted  they  ihould  not. 
The  intention  of  the  teftator  was  tp  give  a  permanent  provifioa 
to  yoiuf  and  in  the  event  of  his  eldier  brother  Georgt  dying 
without  iflue,  to  make  that  provifion  better,  by  fubftituting  the 
manor  of  Owlerton  for  that  of  Wadflrf.  If  fo,  the  conftru&ioo 
muft  be,  that  the  eftate  at  OwUrton  muft  come  into  pofleflioii 
before  the  device  over  of  Wadjley  to  the  plaintiffs  can  take 
place,  and  confequently  till  that  event  happens  they  are  n(^ 
entitled. 

Lord  Mansviilo.  Upon  the  words  of  the  will  there  art 
two  branches  of  contingency :  i  ft,  *'  If  it  Ihould  fo  happen  thac 
**  Oiorge  (hould  die  without  iflue  in  the  life- time  of  Join  f 
and  adly,  « if  by  reafon  thereof  the  lands  in  jointure  ftiouli 
«  defcend  and  oome  to  JohnJ^  But  whet  creates  the  pusslf 
and  doubt  is,  that  thtre  are  two  ways  io  which  the  exprefltou 
s<  defieend  and  come,^'  may  be  cenftmed.  iftf  U  may  mean  a 
cmning  imtofoffffm  in  oppofition  to  ibe  oatftimdiof  j«nt9i% 
'  Vol.  I.  T  U 
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i-jl^.     If  thcTc  were  «o  other  way  of  anfwering  this  provifoy  it  wotttd 
be  very  ftrong  in  favour  of  the  defendant.     But  it  may  likewife 


vtffus  incan,  if  in  fa£^  it  (hall  defcend  and  come  ;  which  is  the  cafi; 
^yaTON.  thaft  has  happened.  To  be  fu re,  if  at  all  events  the  cftate  in 
jointure  muft  have  come  to  John^  there  would  have  been  no 
occalion  for  inferring  this  provifo.  But  it  was  in  the  power  of 
George  to  have  barred  all  the  remainders  if  he  had  lived,  and  to 
have  prevented  the  eftate  from  coming  to  John  at  all.  On  the 
other  hand,  the  circumftance  of  the  tedator  beginning  with  the 
ficond  fon  in  his  devife  of  the  Wadjley  eftate  is  material.  W« 
wil(  think  of  it. 

Afterwards,  on  the  28th  of  May^  in  this  fame  term,  Lord 
Mafisfield  after  dating  the  cafe,  delivered  the  opinion  of  the 
court  as  follows  : 

The  queftion  is,  Whether  upon  the  death  of  George^  in  the 
life^time  of  the  widow,  Jo/jn  has  lod  the  poffefiion  of  the  manor 
oiWadJlej? 

■  Fird,  CO  confider  It  upon  the  words  of  the  will,  there  is  cx- 
prefsly  a  dot4bie  contingency,  upon  which  the  eftate  of  Wad/ley 
is  given  over  :  For  not  on4y  George  was  to  die  without  iffuc,  in 
the  life- time  of  John  \  but  the  lands  in  jointure,  namely,  the 
eftate  of  Ow/erfon,  *  were  to  defcciid  and  come  to  him.  Now 
there  arc  two  ways  by  which  ihefe  lands  mi^ht  have  been  pre* 
vented  from  com'mg  to  John,  ift.  George^  if  he  had  furvived 
the  teftator,' might  by  a  fine  have  barred  the  eftate  tail.  And 
2dly,  with  the  confent  of  the  jointrefs  he  might  have  barred  the 
whole  by  a  common  recovery.  However  in  facl  the  cftate  at 
Violerhn  ilid  defcend  and  come  to  John.  But  it  did  fo,  while 
the  jointrcfs  was  in  pofTcflion.  Was  he  then  to  lofc  Wadjley 
during  her  life,  and  fo  have  nothing  at  all  in  tii^  intermediate 
time?  Moft  certninly  that  could  not  be  the  intention  of  the 
teftator.  His  view  was  plainly  this :  that  the  cftatcs  of  Wadjley^ 
and  Owkrtofi  ihould  not  go  together  \  but  that  whenever  the 
fecond  or  any  other  fon  fhould  become  the  elder  by  the  death 
hi  his  brother,  or  brothers,  and  for  want  of  iflae  on  their  part, 
theT  eftate  at  Owterton  fhould  defcend  to  fuch  fecond  or  other 
fon,  then  Wadjley  was  to  be  a  proviCon  for  the  next  brother  in 
4uccc(Ik>n,  according  to  the  dire£lions  of  his  will.  But  he 
clearly  never  meatif  that  fuch  elder  fon  ihould  lofe  Wadjley, 
till  he  came  into  poflTeflion  of  Owlerion^ 

*    Therefore  uponthe  Vords  of  the  will,  ftrongly  fupported  by 
the*  iDlcnlioD  of  tho:  teftator,  we  arc  all  clearly  t)f  opinion,  that 

the 
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tke  coiitingenqr  apon  which  the  eftate  of  Wadfley  ^as  to  pafa     1 77$* 
from  John  to  the  plaintiffs,  mud  happen  upon  the  eftatc   at 


Owigrton^  coming  and  defiending  to  John  in  poffeffionk  ^'^y^ 

Judgment  for  the  defendant.       BuaTo^. 


p£AKE  ver/us  OLDrirAM  in   Error4  Ssmi^. 

yRROR  from  the  G)mmon  Pleas   in  an  adion   of  flanderi  itm  thi^ 

in  which  the  plaintiff,  now   the  defendant  in   error,  de*  ^^^l^ 
clared  that  upon  a  W/0g<//t/isii  of  and   concerning  the   death   olyouareguiU 
one  Daniel  Dolly ^  the  faid  Thomas.  Peahe  faid  to  the  faid  James  ^iZ'^tb 
Oldbam^    "  you  are  a  bad  many  and  I  am  thoroughly  convinced  ^f^-  ^r) 
**  tbat  you  are  GUILTY,  (meaning  guilty  01  the  murder  or  the  dan  you 
•»  faid   Dolly ^)  and  rather  than  you  Jhould  nuant  a  hanomax,  I^/^^^ 
<<  wouldhyournxncvriovKSiJ*     And  being  apprized  that  the  kangmaii^  t 
faid   words  were  adiionable,   and  interrogated  how  he  wpuld  ^^^  jiafon* 
prove,  whathefaidy  anfwered|  that  •*  he  would  prove  it  by  **»*«• 
*<  Mts»  HarveyJ*     2.   Tou  are  a   had  man,  and  I  am  thoroughly 
convinced  that  you  are  QUILTY   f  innuendo,  ut  anteaj  and  rather 
than  you  Jhould  HSHsnt  a  hangman  I  would  be  your  execution- 
er.    Being   interrogated  how  he  could  prove  the  faid   Jam^ 
OUiam  guilty  of  the  murder  of  the  faid  D.  Dolly ^  he  replied, 
**  I  can  prove   it   by  Mrs.  Harvey.**     3.  "  Tou  are  guilty,'' 
(innuendo  ut  anteaj  "  and  I  ivill  proieit**     4.  ^*  I  am  thoroughly 
«*  convinced  that  you  are  GUILTY,"     (meaning    guilty   of  the 
deatt  of  Daniel  Dolly),  and  rather  than  yo^  Jhould  go  without  a 
*«  HANGMAN  /  w/// HANG  jpw.**  5.  "!"<?// flrf  GUILTY."  innuendo  j-^g^ 
{guilty  of  the  murder  oi  the  faid  Dolly).     By  reaion  whereof,  and  g^lty  (i«« 
to  clear  his  charaftcr,  the   faid  James  Oldham  was  obliged  tor  '*^rJt^^  . 
procure,  and  did  procure,  an  inqucft  in  due  form  of  law  to  b^  D  D.) 
taken  on  the  body  of  the  faid  Daniel  Dolly.  '  vtrdia,  a 

Upon  not  guilty  pleaded,  the  jury   found  a  general  verdid  ^hf^^^oj 
upon  tf// the  counts,  with  500/.  damages.  mur^r,  th^^ 

The  defendant  firft  moved  for  a  new  trial  in  C.  B.  which  was  qfitZvnrt 
refufed;  and  afterwards  in  arreft  of  judgment,  which  rule  was  ^\^^^^ 
likewife  difchargcd  t>y  Gould  ahd  S/ack/lone  Juftices.     {jlbfentib^ 
De  Grey  Chief  Juftice,  and  Nares  Juftice.) 

Mr.  Davenport  iox  the  plaintifF  ia,err«r,  objeded  to  the  4th 
and  5th  counts  of  the  declaration,  as  containing  no  fuiBcienC 
ground  of  adion.  jft,  Becaufe  the  words  there  laid  are  not 
fcaodalou*  ia  themfelves.     2dly,  Not  relatively  fo,  by  reference 

Ta  to        * 
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iffS*    to  any  prefatory  matter  before  ftated:  and  coafeqnently  not  • 
'^  capable  of  being  made  fo  by  any  innuendo. 

w>f*  ift>  The  words,  " jw  an guiltyi'Yi^ft  no  determinate  mean<« 
Ot»BAv,  ing  3^  -ji^  without  fpccifying  feme  z6t  or  charge  to  which  they 
are  referable,  and,  thcreforCi  rooft  clearly  not  a£lionable  in  them« 
felves.  ad.  The  colloquium  laid  *is  only  a  colloquium  of  the 
ileati  of  2>.  DoJiyf  not  of  an  nntimely  or  fiolent  death,  or  that 
he  died  by  the  hands  of  the  defendant,  and,  therefore,  cannot  by 
an  innuendo  be  extended  to  a  charge  of  murder.  In  MiUer  Tcrfua 
Buckdenf  2  Bulftrode  xo,  xi.  faying  of  the  plaintiff^  **  you  was 
<^  the  caufe  of  the  death  of  Dowland^B  child,  and  I  will  fwear  it 
<'  on  the  book,"  were  held  not  adionable,  as  being  too  general. 
So  here,  the  charge  is  only  general,  vis.  ^*  Tou  an  guiltjy^ 
without  naming  any  crime  or  oiFcnce.  If  fo,  fuch  general 
charge  cannot  be  extended  by  any  innuendo.  For  an  innuendo 
is  6nly  explanatory  of  fome  prefatory  matter  before  expreflM. 
4  Rep^  to  Tih.  ai.  8.  C.  Jenk.  Cent.  302.  cafe  ^2.  4  Rip^  17* 

3dly,  There  is  no  ground  of  fpecial  damage  j  for  it  was  not 
oompulfory  on  the  plaintiff  to  have  an  inqnifition  ;  nor  could 
any  expence  on  hb  part  attend  it ;  for  the  coroner  could  take 
nothing.  Therefore,  the  two  latter  connts  being  clcariy  bad, 
the  judgment  of  the  C.  B.  ought  to  be  reverfed. 

Mr.  Buller  for  the  defendant,  was  flopped  by  Lord  ManipM^ 
as  being  unneceflary  to  give  bimfelf  any  trouble. 

Lord  Mamsv lELD.  It  is  much  to  be  lamented,  that  in  any  fort 
of  a&ibn,  the  mere  inattention  or  flip  of  counfet  who  are  not 
always  fufiiciently  attentive  upon  what  count  the  verdid  is 
taken,  fbould  be  fatal  to  the  party  ;  contrary  to  the  truth  and 
jttftice  of  the  cafe,  the  opinion  of  the  judge  upon  the  merits  wha 
tried  the  caufe,  and  the  meaning  of  the  jury  who  pronounced 
the  verdi£l.  However  in  civil  cafes  the  rule  moft  certainly  i» 
fettled,  that  where  a  verdi£l  is  tzkcn  generally  and  any  one  count 
»  is  tadg  it  vitiates  the  whole.    It  has  always  ftruck  one  that  the 

rule  would  have  been  much  more  proper  to  have  faid,  that  if 
there  is  any  one  count  to  fupport  the  vcrdid,  it  (ball  ftand 
good,  notwithftanding  all  the  reft  are  bad.  In  criminal  cafca 
the  rule  is  fo)  and  one  cannot,  therefore,  but  lament  that  the  re* 
verfe  is  adopted  in  civil  cafes  ;  becaufe  it  is  as  it  were  catching 
juftice  in  a  net  of  form.  However  this  confideratton  wil)  make 
the  court  lean  againft  fetting  aCde  a  verdift  upon  fuch  an  ob« 
jedion  without  very  good  reafon,  that  is,  without  fome  apparent 
manifcft  defcQ  \  more  efpecially  in  a  cafe  like  the  prefent,  where 

the 
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the  words  luife^peaicd  to  tlw  jury  to  be  (bfcandaloiis  tt  to  in*     1775. 
dncetbcm  togifct  vcidiAirith  500/.  damagest  and  wbete 


that  wrdia  has  Teceived  the  bm&iM  of  the  court  in  which  the     *^JL* 
zStkm  wa$  biOttght»  bj  their  rcfofing  to  gniiit  a  new  trial  lafoa  O&aaAif* 
an  application  to  them  for  that  purpofe. 

Let  «s  confider  then,  the  grounds  npon  which  the  declaration 
in  the  prefent  cafe  b  attempted  to  be  impeached.  Two  of  the 
oounts  are  objeAed  to,  ^z.  the  4th  and  laft.  In  the  4th  it  ia 
faid  thus,  <<  I  am  thoroughly  couTinccd  that  70a  are  gta/ty  \^ 
mmenda^  that  you  are  guilty  of  the  death  of  the  faid  Damd 
D^fyj  ''  and  rather  than  you  (hould  go  without  a  hangman,  I 
^  will  hang  you.''  Upon  this  count  it  is  argued,  that  there  are 
many  innocent  ways,  by  which  one  man  may  occafion  the  diath 
of  another ;  therefore,  the  words  **  guilty  of  the  demthy*  do  not 
in  diemfeWes  mc^rilj  import  a  charge  of  murder  \  and  con« 
£squently,  as  no  particular  a&  is  charged  which  in  itfelf  amounts 
to  an  imputation  of  a  crime,  the  words  are  defedively  laid. 
What  i  when  the  defendant  tells  the  plaintiff  <<  he  is  guilty  of 
'<  the  diotk  of  a  perfon,''  is  not  that  a  charge  and  imputation  of 
a  ?ery  fotd  and  heinous  kind  ?  Saying  that  fuch  a  one  is  the 
AN^  of  another's  deaths  as  in  the  cafe  in  a  Bulfir.  xo,  11.  is 
very  dificrenti'  becaufe  a  ^yfician  may  be  the  caufe  of  a  man's 
de^ahy  and  very  innocently  fo  \  but  the  word  <'  guiUy^  implies 
a  malicious  intent,  and  can  be  applied  only  to  fometbing  which 
is  uoivcrfally  allowed  to  be  a  crime.  But  the  defendant  does 
^ot  reft  here :  on  the  contrary,  in  order  to  explain  his  mesning 
he  goes  on*  and  lays,  <<  and  rather  than  you  IhouM  be  without 
<>  a  hangman,  I  will  hang  you."  Thefe^  words  plainly  (hew 
what  fpecies  of  death  the  defendant  meant,  and,  therefore,  in 
themfehes  manifcftly  import  a  charge  of  murder. 

The  innuendo  XQ  the  words  of  the  next  count  is,  that  they  mean 
«  guilty  of  the  murder  d  Dttniei  DJly^'*  and  tlve  jury  by  their 
▼erdi£i  have  found  the  faft  1  namely,  that  fuch  was  the  mean* 
ingofthe  defendant.  But  that  b  not  all;  for  the  jury  find  . 
a  fpecial  damage  fuftained  by  the  plaintiff  in  being  obliged, 
in  confequence  of  the  charge  fo  made  by  the  defendant,  to  have 
an  inqueft  taken  on  the  body  of  the  deceafed. 

Whaf  ?  After  a  verdift,  (hall  the  court  be  gueffing  and  in- 
venting a  mode,  in  which  it  might  be  barely  poffibleTor  thefe 
words  to  have  been  fpoktn  by  the  defendant,  without  meaning 
to  charge  fhe  plaintiff  with  bcmg  guilty  of  murder  ?  Ccr- 
tainly  not.    Where  it  is  dear  that  words  are  defeOively  laid, 

T  3  a  verdidfc 


»7« 

Peak* 

hferfu% 

Dx,0«Aiii 
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avefdiA  will  not  cure  them.  Bot  where,  from  their  geti«nd 
import,  they  appear  to  have  been  fpoken  with  a  view  to  defame  a 
party,  the  court  ou^ht  ntSX,  to  be  induftrious  in  putting  a  con* 
ftrudion  upon  them,  different  from  what  they  bear  in  the  com* 
mon  acceptation  and  meaning  of  them* 

1  am  furttilhed  with  a  cafe  founded  in  ftrong  fenfe  andreafoo 
in  fupport  of  this  opinion)  the  name  of  it  \%Ward'v.  RejMUb^ 
Paf.  12.  Ann.  B.  R*  and  it  iaas  follows:  The  defendant  faid  to 
the  plamtiff,  <*  I  know  yoa  very  well  %  how  did  your  buiband 
••  die  ?*'  The  plaintiff  anfwered,  **  as  you  may,  if  it  plcafe 
f  <  God,  *  The  defendant  replied,  <<  do  ;  he  died  of  a  wound 
^*  you  gave  him.^  On  not  guilty,  there  was  a  verdift  for  the 
plaintiff;  and  on  a  motion  in  arrcft  of  judgment,  the  court  held  the 
words  a£lionable ;  becaufe  ^/rom  tie  whole  franu  ofthemt  thtf  wire 
fpoken  by  way  of  imputation.  And  Lord  Chief  Judice  Parler 
faid,  «*  It  is  very  odd,  that  after  a  verdid  a  couit  of  judice  fliQuld 
*•  be  trying  whether  there  may  n6t  be  a  poffible  cafe  in  which 
<<  words  fpoken,  by  way  of  fcandal,  might  not  be  innocently  faid. 
««  Whereas,  if  that  were  in  truth  the  cafe,  the  defendant  might 
«*  have  juftificd,  or  the  verdift  would  have  been  otherwife.'*  So 
here,  if  (hewn  to  be  innocently  fpoken,  the  jury  might  have 
found  a  verdid  for  the  defendant ;  but  they  have  put  a  contrary 
'conftru£lion  upon  the  words^as  laid,  and  upon  the  I'ft  count  have 
*  found  that  the  defendant  meant  a  charge  of  murder  :  Therefore 
J  am  of  opinion  that  the  judgment  of  C.  B»,  muft  be  affirmed, 
/ijiort^  IViUes^  and  Jfbhurftj  Juftices,  of  the  fame  opinion. 

Judgment  affirmed. 


Sgrndsy^        Chapman  cx  dim.  Staverton,  v^«j  Emery. 

Ont^afiir     V^  ejeftment,  a  verdift  was  found  for  the  plaintiff,  fubjcft  to 

marriage,  the  opinion  of  the  court  upon  the  following  cafe: 

Scmcntof*       %  indentures  of  Icafc  and  releafc  the  3d  and  4th  of  0<?ofcr, 

ccruin  pre-  1 769,  between  Richard  EMery^  and  the  defendant  ^fl»5  his  wife 

him  eit  for    ^"  ^^^  o^^  part,  and  Deodaim  Stazerton  of  the  other  part,  the 

inaindcr  to   ^^^^  Richard  Emery  made  a  mortgage  in  fee  of  the  picmifes  in 

hxsvfiftfot  qvic^ion  to  \\\^  Uid  Deodatus  Staverion^  for  fecuring  the  payment 

jnlindcr  to    ^^  75^  ^'  ^^  annual  inftalmcnts,  the  l^ft  of  which  was  to  be  made 

their  irtpc     00  the  4th  pf  OiJober^  1 776,  with  a  qpvcnant  to  levy  a  fine  to  the 

find  thrtf  years  afterwards  morrgages  the  prcmifes  to  B,  who  yras  tcld  there  was  fqch  fettl^meiit. 
Tbf  fcttlfm^flK  i*  *  voluntary  conveyance  within  tb?  lUtute  »7  J^l  (•  ^ 
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ufe  of  the  faid  Deodatus  Staverion  ;  bdC  no  fine  was  levied,  nor      1775., 
were  the  {aid  indentures  of  leafc  and  releafe  ever  executed  by  the    — — 
defendant  Mary.     That  Decdntus  SiavtrUn  died  January  13th,     ^^,rius 
1 771,  leaving  the  Jeflbr  of  the  plaintiff  his  heir  at  law.  Ex£fiv* 

That  by  indentures  of  leife  and  releafe,  28th  and  29th  Marcht 
1^66,  between  the  faid  Richard  Em^ry  and  Mary  his  wife  of  the 
one  part,  and  ^hotnas  Plumber  and  Jcfiph  Turner  of  the  other 
part  J  the  faid  Richard  Emery  in  conjideration  of  ten  Jbillings^  and. 
for  divers  other  good  caufcs  and  confideraiions  conveyed  the  faid 
premifes  to  the  faid  Thomas  Piummer  and  Jofeph  Turner  in  trufi 
for  the  hiii  Richard  Emery  for  life,  remainder  to  his  wife  for  life, 
remainder  to  the  iiTue  of  the  faid  Richard  Emery j  and  Alary  his 
wife  in  tail;  and  in  default  of  iffue»  remainder  to  the  right  heirs 
of  the  faid  Richard  Emery  in  fee,  which  faid  indentures  were 
executed  by  all  the  parties  thereto. 

It  was  proved  that  the  above  750/.  was  part  of  a  fum  of  t,2oo  /• 
agreed,  by  the  faid  Richard  Emery,  to  be  paid  to  the  faid  Staver^ 
ton  for  the  place  of  carver  to  the  lord  mayor  oi  London  ;  and  that 
while  the  negotiation  for  the  purchafe  of  the  faid  place  was  car- 
rying on,  the  faid  Deodatus  Staverton^  and  alfo  the  leflori  were 
advifed  by  Thomas  Gates^  that  the  faid  Deodatus  Staverton  ought 
to  be  careful  in  what  he  was  about;  for  that  he  the  faid  Gates 
belieyed  that  Richard  Emery  had  made  a  fettlement  of  the  eftate 
intended  to  be  mortgaged,  upon  his  wife  and  children ;  for  that 
Emery^s  wife  had  told  him  the  ellate  was  fettled  upon  her  and 
her  children  :  that  the  faid  Richard  Emery  denied  having  made 
filch  fettlement^  but  the  negotiation  for  the  purchafe  of  the  faid 
place  was  {topped  twice  or  thrice  on  that  account. 

It  was  alfo  proved,  that  the  faid  Deodatus  Staverton^  who  was 
in  a  declining  {late  of  health,  had,  during  the  negotiation  for  the 
purchafe  of  the  faid  place,  frequently  declared  that  be  would 
not  fell  bis  faid  place  to  any  perfon  except  the  faid  Richard 
Emery:  that  as  the  faid  Deodatus  Staverton  grew  worfe  and 
worfe  in  his  health,  he  was  glad  to  take  the  fecurity  as  it  was^  • 
and  fo  the  fir{l  mentioned  indentures  were  executed. 

.  The  queftion  was,  Whether,  under  the  circumftanccs  of  this 
cafe,  the  leffor  of  the  plaintiff  is  entitled  to  recover  the  premifes* 
in  que{iion  i 

.  Mr.  Whitchurch  for  the  plaintiff  {lated  the  queftion  to  be^ 
Whether  the  leafe  and  releafe  of  the  28th  and  29th  of  March^ 
ij66f  were  not  a  voluntary  conveyance,  within  the  ftatute  27^/. 

T4  ^.4^ 
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'775*    ^*  4*  *^^'  thereforey  void  m  ag^inft  the  mortgagee,  under  vibfum 

-  ■  *    '-  the  lefibr  of  the  plaintiff  claimed  f  He  iafifted  it  was }  that  the ' 

^"CI^T''  ftatiue  had  always  receiTed  a  liberal  conftruabn,  and  cited 

Xmskt.    3  Jlep^  82,  Swing's  cafe.    Moore^  6i$.   'Crp.£l.  444.  2  Fif*  U 

2Jfy»  That  the  notice  found  made  no  difierence*    5  Rtp.  60.  i* 

Cafes  in  Cknc.  temp.  Lord  Kt/ig,  d;. 

Serjeant  Sajer  for  the  defendant  contra^  infifted,  that  the  Stai. 
27  JSJu  c.  4*  related  only  to  purchafera ;  and  that  a  mortgagee 
was  not  zpurebqfer  within  the  ftat.  27  EL  e.  4.  The  purchafera 
there  fpecified  are  purchafers  in  fti'^mpie^  fee-tail^  fir  life  ot  jears^ 
and  mufl:  be  either  abfolute  or  conditional  purchafcrs.  But  a 
mortgagee  can  hold  the  eftate  only  till  the  debt  is  paid:  there- 
fore not  a  purchafer  within  the  meaning  of  the  ftatute.  But  fap- 
pofing  he  was,  yet  here,  the  wife  did  not  join,  nor  was  any  fine 
le?ied.  2dly^  The  mortgagee  in  this  cafe  had  full  and  fufficient 
notice,  and  no  pretence  or  circumAance  of  fraud  appears  i  on  the 
contrary,  the  fettlement  was  three  years  prior  to  the  mortgage  ; 
therefore,  could  not  have  been  made  with  a  view  to  defeat  it.  He 
cited  Townfind  w*  Windham^  2  Vat.  to.  where  Lord  Hardwkke 
faid,  '<lf  there  is  a  voluntary  conveyance  of  a  real  eftate  or  chat* 
**  tel  intereft,  by  one  not  indebted  at  the  time ;  if  fuch  voluntary 
^  conveyance  be  for  a  child,  and  no  particular  evidence  or  badge 
**  of  fraud  to  deceive  fubfequent  creditors,  it  will  be  good, 
^  though  the  party  afterwards  become  indebted.'* 

Lord  Man8FI£LD.— I  rather  doubt  Lord  Hardwkk^t  faying 
that.  Where  a  woman  about  to  marry  a  fecond  hufband,  makes  a 
lettlement  of  her  eftate  upon  the  children  by  her  firft  hnfband, 
fuch  fettlement  has  been  held  good. 

Serjeant  Sayer  then  fuggefted,  that  in  fad  the  defendant  bad 
in  confideration  of  this  fettlement  given  up  her  intereft  in  if47o/. 
Smtlhfia  annuities  for  her  life.  But  Mr.  Juftice  Willei  who  tried 
the  caufe,  faid,  there  was  no  evidence  of  it  at  the  trial.  * 

Lord  Mansfibld.— That  would  have  been  a  very  material  part 

of  the  cafe }  and  if  upon  inquiry  the  fad  fliould  turn  out  to  be 

'     re^ly  fo,  you  Inay  move  for  a  new  trial.    But  upon-the  cafe,  aa 

ftated  at  prefent,  no  fuch  fad  appears ;  and  there  is  no  doubt  but 

a  mortgagee  is  a  purchafer. 

•yiiitn^      As  to  (he  point  of  notice,  it  is  held  that  notice  makes  no  dif« 

judsed.' '  *  fcrence,  becaule  it  is  of  a  conveyance  made  void  by  the  ftatute*^ 

J^f-  ^*        Sufpend  the  delivery  of  the  poftea  for  a  few  days,  to  fee  if  you 

7MAfatt  V.     havp  any  evidence  that  can  couple  t&e  wife's  giving  up  her  aa« 

*****         imity  with  the  fettlement  made  upon  her  and  her  children  j  fo 

as 
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at  to  ihew  k  wmt  oot «  meie  Tolnotary  fietdtmcnti,  tot  made     i^^j, 
upon  a  fafficknt  confidaratioD,  ■■ 

N.  B.  No  fncb  efidcnoe  wt$  foppKcd,  nor  any  fnnlier  appU-  5*tl>r" 
cation  made  todie  coott  a&erwards.  *  £ms&v# 


Fell  verfus  Rilbt.  ^^^^^t 

IT  was  decided  in  this  cafe^  that  the  nile  of  JSg/br  teroi»  WarrMuoC 
15  Car.  a.  which  profides,  *«  That  no  warrant  of  attorney  ^*p^  ^ 
**  for  confcffing  a  judgment  executed  by  any  perfon  in  cuftody,  judgment 
*<  ihall  be  of  any  force,  unlefs  fome  attorney,  for  and  on  behalf  ^y  *^ 
'<  of  fuch  pcrfou  in  cuftody,  and  exprefsly  nanied  by  him,  be  pre«  under  an 
**  fent^to  inform  him  of  the  nature  of  fuch  warrant,**  (sV.  does  ^^^^'^^ 
not  extend  to  cafes  where  the  defendant  is  in  cuftody  upon  an  ^^^j^  no 
execution  i  but  only  to  cafes  where  he  is  in  cuftody  upon  mi/m  prefcqt  on 
procefi.    The  court  faid,  the  reafon  of  the  diftindion  was  this)  ^t£^^ 
that  where  a  man  is  arrefted  upon  mifneprdafSf  the  debt  it  not  of  iu  being 
liquidated  $  and,  therefore,  under  durefs  he  may  be  pre?ailed  Ir^tstr. 
upon  to  confefsmorethan  is  really  due*  But  upon  an  execution  'Hi* 
the  debt  is  liquidated,  and,  therefore,  the  only  purpofe  of  the  de- 
fendant giving  a  warrant  of  attorney  in  fuch  cafe  is  to  procure 
his  liberty.    If  indeed  it  could  be  (hewn  that  a  party,  even  in 
execution,  had  been  prevailed  upon  to  acknowledge  a  judgment 
for  more  money  than  was  really  due,  the  court  would  give  relief 
under  the  circumftances.    Becaufe  cafes  of  fraud  and  impofitioo 
are  exceptions  to  all  rules  whatfoever.    But  in  the  prefent  cafe, 
the  court  obfervcd  there  were  no  fuch  circumftances,  and  there- 
fore difcharged  the  rule  for  fetting  aGde  the  judgment  entered 
up  00  the  warrant  of  attorney. 


Broww  verfiu  Bbuxxley.  t*^. 

TTHE  plaintiff  declared  in  an  afiion  of  cdvenant  upon  eer-  ^/Wr^^ 
tain  trtidet  of  agreement  for  the  fam  of  20/.  hid  be-  Uagame 
tween  the  plaintiff  and  the  defendant,  that  the  defendant  did  jurl^'l^^. 
not,  within  one  month  from  the  date  of  the  agreement,  find  a  ^  i4* 
man  who  jhottM  carry  on  foot  twenty-four  ftone  weight  ten 
ibiles  within  fifteen  hourt  time.    To  diis  declaration  the  de- 
fendant demurred* 

Mr. 
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fjlj,         Mr.  BulUtt  in  fopport  of  the  demurrer,  infifted  chat  this  was 
a  wager  within  the  J^nt.  9  jinn.  c.  14.  and  thevefote  void.     For 


*«^r  *^^g**  thcyto.  9  jinn,  docs  not  enumerate  the  different  fpecies 
BzKKK-  of  gaming  mentioned  in  thc^^/.  16  Can  2.  r.  7. ;  yet  it  plain* 
]j  has  reference  to,  and  includes  them  all  under  the  general 
words,  ^*  otter  gaPne  or  games  J'  Thtxcioxcin  Goodhurh  v ,  Marliff 
5/r.  .1,159.  tor/e  racing  was  adjudged  to  be  within  the  Jlat. 
gjtnn,  r.  14.  though  not  particuiai;ly  mentioned  in  it.  If  fo,  it 
muft  alfo  extend  to  foot  races,  for  both  are  exprefsly  named  in  the 
^at.  Car.  2. 

The  only  remaining  queftion  then  is,  Whether  this  being  a 
race  again  (I  time,  and  by  one  perfon  alone,  makes  any  difference  ? 
With  refpefl  to  which  he  cited  Lynall  v.  Longhottom.  2  Jf^i/f. 
36.  where  it  was  admitted  by  counfd,  that  z/oot  race  was  with- 
in the^at.  9  jtfin,  c.  14.  and  adjudged  by  the  court,  that  as  one* 
horfe  darting  atone,  was  a  horfe  race,  fo  one  perfon  running 
.     alone,  was  a  foot  race. 

Mr.  Davenport f  contra,  contended  that,  at  common  law,  all 
games  were  lawful ;  and,  therefore,  if  this  contrafl  was  void,  it 
muft  be  made  fo  by  fome  particular  ftatute.  ^It  has  never  been 
decided  that  ail  wagers,  upon  every  event  or  contingency  what- 
ever, are  within  the  ftatute  of  gaming.  Wagers  depending  on 
play  are  not  within  the  ftatute,  and  cited  i  Saik.  344.  Popes. 
St.  Leger,  Jones  v.  Randall,  fupra,  37  .  Earl  of  March  v.  Pigot, 
5  Burr.  2,802. 

But  it  is  faid,  that  a  foot  race  is  exprefsly  prohibited  h^Jlat. 
16  Car.  2.  and  thzt  Jlat.  9  Ann.  e.  14.  clearly  has  reference  to  it; 
and,  therefore,  though  a  foot  race  is  not  particularly  mentioned 
in  this  latter  ftatute,  it  is  neverthelefs  included  under  the  general 
words,  "  other  game  or  games.**  If  fo,  there  needed  no  z€t  of 
parliament  againft  gaming  or  wagering  policies,  where  there  is 
no  intereft,  nor  againft  many  other  games  fince  prohibited.  The 
ftatute  ought  exprefsly  to  have  prohibited  this  fpecies  of  contra^, 
and  not  having  done  fo,  it  remains,  as  it  would  have  been  at 
common  law,  a  valid  and  good  contrad. 

The  court  took  time  to  conGdcr.  Afterwards,  on  Monday 
May  29thj  Lord  Mansfield  delivered  the  opinion  of  the  court  as 
follows : 

We  took  time  to  fee  if  we  could  diftinguifli  this  cafe  from  Ly-^ 
nallv.  Longhottom,  2  JViif,  36.  cited  in  the  argument.  We 
think  there  is  no  difference^bctween  them  -,  and,  therefore,  ther^ 
muft  be  judgment  for  tlie  defendant. 

Judgment  for  the  defendants 
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-  «77J. 

•  %.  ' 

Rex  Vir/us  Dutchefs  of  Kingston^  Ssmd^p^ 

\4 R.  Wallace  had  moved  *  on  the  part  of  the  defen^nt,  for  %jig^  j%^ 

a  certiorari  to  be  direded  to  the  luftices  of  cser  and  ter»  A^eathrmi 

do9s  not  iic 
miftfTf  at  Hickt'j'iallf  to  remove  into  this  court  an  indi£lment  to  ivmov* 

found  againft  her,  at  the  feflions  there,  for  tigamy :  and,  upon  ^""Jj^* 

the  motion  the  court  granted  the  writ.  '  fiicnyixom 

But  now  Lord  Mansfield  took  notice  to  Mr.  Wallace^  that  the  [efliSn^o? 

motion  was  irregular.     For  a  defendant  has  no  right  to  remove  oyer  an^ 

an  indiAment  of  felony  fjrom  Hicks^s^hall,  without  the  confent  ac  HUkirl, 

of  the  profecutor ;  and  in  this  cafe  there  was  no  confent,  there-  ^/'t  with. 

fore  hislordfliip  faid   the  writ  iflbed  improvidi^  and  muft  be  rent  of  the 

fuperfeded.  proiecutoK. 

Mr.  Wallace  faid,  the  only  obje£l  of  removing  the  Indijiment 
was  for  the  purpofc  of  her  being  bailed  :  but  per  Liord  Mansfield^ 
the  purpofe  for  which  it  was  intended,  makes  no  difference.— 
The  next  day  Mr.  Wallace  moved  for  a  habeas  corpus^  Mr.  Juf- 
tice  Afton  having  granted  a  wanant  for  her  apprchcnfion  (as  had 
been  fettled  amongft  the  parties,  as  the  proprrcd  method  to  be 
taken)  upon  a  certificate  of  the  indi£lment  being  found. 

The  warrant  and  the  return  to  it  were  read  ;  and  then  Mr. 
Wallace  moved  to  bail  her.  He  mentioned  the  fuit  in  the  fpi* 
ritual  court,  upon  the  proceedings  there  againft  Mr.  Hervey,  for 
jaQitatioo  of  marriage,  and  alfo  the  proceedings  in  Chancery 
relating  to  her  marriage ;  all  thefe  proceedings  were  put  into 
court,  and  entered  as  read.  He  obfcrved,  that  (he  muft,  at  all 
.  events,  be  tried  by  her  peers,  as  Mr.  Hervey  was  now  become 
Earl  of  Brijlol. 

Mr.  Bearcrofi^  for  the  profecutor,  confented  to  her  being  baiU 
ed,  as  there  could  be  no  doubt  (he  faid)  of  her  appearance  to 
anfwer  the  indiAment. 

Lord  Mansfield.— -Though  we  flfould  undoubtedly  havebane<l 
her,  it  is  better  to  take  it  as  upon  the  confent  of  the  profecutdf » 
and  (he  muft  t>e  bound  to  appear  in  the  Houfe  of  Lords  when 
required^  to  anfwer  to  the  indiAment,  as  well  ay  to  appear  in  this 
court.  But  as  there  is  nothing  againft  her  in  this  court,  her  ap« 
pearance  here  may  be  difpenfed  with  for  the  future  upon  motion 
without  giving  her  the  trpoblc  of  ailually  appearing  here  *tn 
CPUtt  any  morct 

Baa 
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fjfg.         Bail  was  taken  accordingly,  her&lf  being  boond  in  4,oqo/.  and 
each  of  her  fbatf  Iml  in  1,000  /.* 


Atkiks  ^  Uxor  verfus  Hill. 

j4M!^  TN  affum^tt  the  plaintifi  declared  againft  Charles  tlilU  being 
/rj^*  in  the  cuftody,  lie.  for  that.  Whereas  James  Clarke^  ^c. 
^  wwcuwr  |,y  IjJ3  j^jj  ^jji^  jj»^^  jj J  gi^^  j^n J  bequeath  to  the  plaintiff's 

X^vyiAoon.  wifc,  the  fum  of  60 1.  He.  and  of  his  laft  will  and  teftament, 
2?*5&!r  "^^^«  *«  ^***  ^*«^'^'  Hill  file  executor,  He.  and  Ae  faid  Charles 
Hill  took  upon  himfelf  the  burthen  and  execution  of  the 
faid  will.  And  the  faid  N.  and  A.  further  fay,  that  divers  goods 
and  chattels f  tec.  afterwards,  Cs^r.  came  to  the  hands  of  the  faid 
Charles  JHTtll,  as  executor  of  the  faid  J.  C.  which  faid  goods  and 
chattels  were  more  than  fufficlent  to  fatisfy  zaA  payroll  the  Jufl  debts 
and  legacies  of  the  faid  J*  C.  lie.  of  which  the  faid  C.  H.  then 
and  there  had  notice.  By  reafin  of  tvhich  faid  premifes,  the  faid 
Charles  Hill  became  liable  to  pay  to  the  faid  N^  and  A.  the  faid 
fum  of  60 /.and  being  fi  liable,  he  the  faid  C.  in  coufideration 
thereof,  afterwards,  &r.  undertook  and  faithfully  promifed  to  pay 
to  them  the  faid  fum  of  60  /.  whenever,  He. 

To  this  declaration  the  defendant  demurred  generally* 
Mr.  Le  Blanc  in  fupport  of  the  demurrer,  obje£^ed,  ift,  That 
the  declaration  was  bad  upon  a  general  ground ;  namely,  that  no 
affiom  on  ihec4^  lies  for  a  legacy  iffidng  out  of  perfonalty.     Legacies 

/  •  The  fecosnlsiiiee  wai  at  folfews.— £«x/<i«^  Dutehers  Dowager  of  KmgJkOt 

«p|io  ftands  iadided  by  tbt  name  of  EUaaitib,  the  wife  of  Augufut  Joht  Htrvey, 
Efq  \  tft  deiivtred  to  bail,  upon  a  i»rit  (Xha^mt  etrfut  ad Jubjkltndum^  for  her  appear- 
ance ID  Hie  ceort  of  onr  fovrreign  lofd  the  king»  belbre  the  kfaig  himfelf  at  tP^mm* 
/r»  M  the  Arft  day  of  die  next  tenn,  and  fo  from  day  to  daf,  oniH  ihe  dialt  be  dif- 
cbarged  by  the  faid  court,  and  not  to  depart  the  (aid  court  without  leave  j  and  alfo 
for  her  appearance  before  our  Cud  lord  the  ktnf  in  parliament,  to  anfwer  to  an  in* 
drftmenl  agiioft  her  for  lefony,  whenever  fiie  fliaU  be  thcreunio  rc^viivd 

Jfy  the  Ctiirt4  B V ■  BOW. 
I  have  infcrted  tbit  recognisance,  verkatm,  becaule  thert  was  found  only  a  fingte 
}akottot  of  the  like,  (via.  of  a  recognitaace  taken  in  thia  oourt  to  appear  in  parlia* 
flient)  which  was  that  of  the  Earl  of  Orrery^  taken  and  acknowledged  before»Lord 
Chief  JuSice  Prjff,  on  the  14th  iMm^,  9  Gt».  t.  for  hia  appearance  in  the  coart  of 
our  lord  the  king,  before  «he  king  faimMf  SC  Wtftwi^^Urt  on  the  flrll  dajr  of  nexc 
Mim,  and  fo  from  day  to  day  until  he  AaU  be  difchaiged  t^  tbt  laid  court,  and  not 
Co  depart  that  court  witlioiit  leave,  to  anfwer  to  thofe  thinp  which,  on  the  behalf  of 
Our  faid  lord  the  king  (hall  be  objedfed  againft  him ;  and  atfb  for  hii  appcanincs  from 
time  to  time,  until  lie  die  ftid  GWAv  Lord  e^rwo^  IhaU  hr^ifchwgerf  by  due  ooMrfo 
of  fahav  before  our  lord  the  king  in  parliaiiKOf»  whenever  by  our  laid  load  the  kins  k^ 
fliall  be  thereunto  required,  to  anfwer  to  thbie  thingt,  which  oiibehalf  of  ourfoid 
lofd  the  khig  Ibali  be  tlicre  objeded  againft  him. 

arc 
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vt  cogiizBiAQ  oalj  in  ibcjfirkttal  40ttris,  wl^  277}* 

and  mebf/lvt  jurirdidiop  of  t^anicntary  nattcTjB.    This  is  cx< 


pi^Oly  laid  dovn  ia  the  cafe  of  Niei^/Jin  y.  ShMmmn.  Sir  Thtn   ^^^' 
mas  Rajfm*  7^  Sid,  45.  S.  C*  It  is  true,  that  10  the  vqport  of  this     Hi^m 
cafe  hy  Sii.  Twifiien  juftice  is  made  to  fajr,  «<  That  in  his  time 
*<  it  hzd  lieen  adjudged,  that  an  aAion  on  the  cafe  lay  for  alega« 
^'  cy  p$yaiU  wt  of  land.**  This  dodrtne  gf  the  exclufive  juriidic* 
tipn  of  the  ecckBaftacal  courts  in  cafes  of  legacies,  is  further  efta- 
bliflied  in  Dyfr%6i^*pl.  41.  il  Mod  145.  Archbifhop  of  CantiP-^ 
hurj  ?•  W^iUatn    I  Salk.  315.  S.  C.  Moortgi'j.  Uofdy.  Madox. 
But  further,  this  court  will  not  hold  plea  ia  any  cafe  where 
it  cannot  do  fidiftantial  jofUee  between  the  parties.    Now  it  ia^ 
a  fettled  role,  upon  a  fuitiaftituted  in  the  fpiritnal  court,  againft 
an  executor  for  a  legacy  i  that  the  legatee  ihall  give  fecnrity  to 
itlund,  m  cafe  of  fabfequent  debts }  or  a  prohibition  will  He. 
Kmghi  verftts  C&iri#,  cited  in  1  Vera^  93,  4.    And  if  an  exeen« 
tor  were  to  pay  without  fuch  fecurity,  it  would  be  a  dovaftavtU 
Therefore,  if  an  aAion  could  be  maint^med  in^this  court,  he 
mail  at  all  events,  in  cafe  of  future  debts,  be  liable  do  banit  fr9» 
friisf  which  would  be  the  greateft  injuftice :  for  he  has  ntf  pof« 
fiUe  means  here  of  compelling  fuch  fecurity,  nor  can  the  couit 
oUige  the  legatee  to  refund. 

O^fM&n  2.  Before  a  legatee  can  entitle,  himfelf  to  a  remedy 
agai^  the  executor^  it  muft  be  ihewa  that  he  has  received  affefs 
fofficieat  to  anfwer  all  demands  of  a  higher  nature.  In  this 
cafe  the  dedaration  only  avevs,  that  more  is  come  to  die  defend* 
anf  s  hands  than  is  Sufficient  to  pay  the  tefkator^s  debts  and  le- 
gacies. But  funeral  tnpenca  are  to  be  firft  paid,  about  whidi  . 
the  decfauration  is  totally  filent.  Therefore,  for  want  of  afufficient 
affernrait,  as  to  this  point,  the  declaration  b  alfo  bad,  and  judg- 
ment ought  to  go  for  the  defendant. 

Mr.  Bidttr  couito.  for  the  plaiatiiF.  Not  a  fingle  ooouaoa 
faw  cafe  has  been  adduced  to  (hew  that  this  adlon  will  not  lie  % 
UM  has  any  fafiicient  reafon  been  affigaed,  why  the  temporal 
courts  fliould  not  take  cognisance  of  legacies,  as  well  as  the  ec« 
clefiaftical  courts.  The  only  reafon  attempted  to  be  given  in  any 
of  the  bodu,  is  a  £Bum  in  PtrUns.foa.  4861  namely,  ^  That 
•*  it  is  to  be  intended  fpiritualmen,  have  better  confeiencieathaa 
M  laymen^"  lit.  But  this  is  clearly  founded  on  the  fuperfthioa 
•f  the  times.  On  the  other  hand,  the  opinion  of  TrnpUn  juf- 
tice,  in  JUicholfen  v.  Sbeanrian^  i  Sid.  46.  goes  ftrongly  to  (hew, 
that  the  common  law  courts  did  originally  hold  plea  In  cafes  of 

legacy. 
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177J.'  legacy^  He  exprcfsly  fays,  «*  Teftamentary  caofes  did  not  cA^ 
"■  "■  '  *♦  ginally  belong  to  the  fpiritaal  courta,  but  to  the  temporal 
Zerfri*  *'  courts  and  common  law ;  and  were  proved  before  lords  of 
HiiL.  i€  manors,  as  they  ftill  are  in  fome  places.  And  there  are  many 
<<  precedents  in  the  books,  e(y>ecially  in  the  old  books  of  entriesy 
«•  where  adiuns  on  the  cafe,  and  anions  of  debt,  were  brought 
'*  for  legacies  in  the  hundred  court."  He  is  fupported  in  thi^ 
opinion  by  9  Co.  37.^.  '2  RoiL  Abr-  217.  Tear-book.  iK/« 
1 X.  H^  7.  1 2.  B,  Indeed,  in  Nicholfm  ▼.  Shearman^  the  other 
judges  agreed,  that  during  the  time  of  the  troubles,  the  tem-^ 
poral  conrts  aloile  had  cognizance  of  legntary  matters.  It  is 
ckar,  therefore,  from  all  thefe  authorities,  that  the  common  lair 
courts  onve  had  jurifdiAion.  If  fo,  fuch  jurifdi&ion  could  only 
be  taken  away  by  an  a£l  of  parliament  exprefsly  for  the  purpofe* 
For  it  is  a  general  principle,  that  wherever  an  a£iion  could  be 
maintained  at  common  law,  it  ftill  remains,  unlefs  exprefsly 
taken  away  by  ftatute.  But  no  fuch  ftatute  exifts;  and  the 
weight  of  authorities  is  the  other  way.  As  to  the  cafe  of  Ni* 
cMfon  V.  Shearman^  the  ground  of  that  determination  was,  not 
that  an  adion  at  common  law  would  not  lie,  but  that  there  it 
^as  a  trujtj  and  the  breach  of  it  a  tcrtf  which  dies  with  the 
perfon.  The  authorities  in  favour  of  the  a£iion  are,  RaftalP^ 
JEntriej,  30T.  tf.  and  ^.  ^*  Declaration  in  debt  againft  executors 
^  by  a  legatee  of  the  third  part  of  the  teftator's  goods,  where 
«  the  quaatum  had  been  afccrtained  by  the  ordinary. •*  Style  55. 
where  it  is  exprefsly  faid,  *<  an  a6Kon  will  lie  for  a  legacy.'' 
2  Leu.  3.  Davis  v.  Raynetj  which  was  ajfutnlfit  in  confideration 
of  ^^forbearance  of  a  legacy/^  and  held  good,  though  m  affeU^ 
Afortioriy  an  adlion  could  have  been  maintained  for  the  legacy 
itfelf ;  otberwife  forbearance  would  have  been  no  confidcration* 
Sid.  21.    Butler  V.  Butler. 

The  next  queftion  is,  Whether  the  fa£is  ftated  in  this  declara- 
tion,  namely,  that  the  defendant  was  executrix,  and  had  aj/ks^ 
&c.  are  a  fuiRcient  confideration  for  a  promife.  As  to  that  quef.... 
tion,  it  is  a  fettled  point,  that  wherever  an  exprefs  promife  i9 
made  upon  good  confideration,  an  action  lies :  And  the  ilighteft 
ground  is  fufficient  to  maintain  a  promife.  i  Vent.  40,  41. 
Wells  V.  Wells^  I  Lev.  273.  S.  C.  Stone  v.  Witbfpool.  Latch. 
at.  in  which  latter  cafe  it  is  laid  down,  <<  That  it  is  an  ufuat 
«  allegation  for  a  rule,  that  any  thing  which  is  a  ground  fov 
«<  equity  is  a  fufficient  confideration**' 

Bat 
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But  here  an  exprefs  promife  is  inad&,  and  hj  the  demurrer  ad-     <  7  75* 
mittcd.     It  is  ofajeded,  howeycr,  that  there  is  no  averment  that     '  ^^^^^'" 
the  funeral  expences  are  paid.     The  anfwer  is,  it  is  averred  that      verf^B 
he  had  affets  to  pay^  which  is  alone  fufficient,  and  io  it  was  ex- 
prcfsly  held  by  Lord  King^  in  the  cafe  of  Camdin  v.  Turner^ 
Sittings  after  Tr.  5  Cta,  i.  C  B.  SeleA  cafes  of  evidence  by 
Sir  John  Strange. 

Lord  Mansfield. — The  argument  in  fupport  of  this  demur- 
rer, has  proceeded  upon  fuppoling  a  general  queftion,  which  is 
not  at  all  involved  in  this  cafe  %  and  agitating  that 'general  quef- 
tion,  as  if  thfs  were  a  declaration  upon  the  ground  of  the  will 
only,  and  nothing  clfe.  If  it  were  a  general  qucftion,  I  (hould  not 
inomediateiy  give  my  opinion.  The  objeflion,  however,  that  is 
taken  upon  the  fuppofition  of  its  being  fo,  is,  that  a  legacy^ 
arifingoutof  a  will  of  perfonal  eftate,  being  a  teftamcntary  mat- 
ter, the  cognizance  of  it  belongs  peculiarly  and  exehifiveij  to  the 
eccIeGaftica)  court;  and  confequently,  that  the  courts  of  common 
law  have  no  jurifdiftion.  If  that  propofition  were  true,  the  ob- 
)e£):ion  would  hold  ifqually  againft  the  jurifdidion  of  the  courts 
of  equity.  For  it  is  plain,  that  where  the  cognizance  of  any 
matter  Is  the  peculiar  province  of  a  particular y^ri^/^f,  all  other 
courts' are  excluded.  For  iiiflance,  a  eourt  of  equity  can  no  more 
try  the  validity  of  a  will  of  perfonal  eftate,  or  the  validity  of  % 
marriage,  than  this  court.  The  judge  of  the  admiralty  has  cog. 
nizance  of  the  queftion  of  prize.  A  courtof  equity  is  as  much  ex- 
x:luded  as  a  court  of  law ;  and  many  other  inftances  might  be  put* 
-:  It  is  objected,  that  this  court  cannot  compel  a  legatee  to  re- 
i'und,  if  debts  Ihould  appear.  In  that  cafe,  he  would  be  liable  to 
refund,  whether  he  gave  fecurity  or  not.  For  it  would  be  the 
cafe  of  payment  upon  a  miftaken  ground.  But  if  ju (lice  required 
it,  this  court  would  make  the  plaintiflF's  giving  an  indemnity,  % 
condition  of  his  recovering.  There  are  many  cafes  where  this 
court  has  made  parties  give  indemnity. 

It  is  true,  that  the  law  concerning  legacies  was  made  in  the 
cocleGadical  court.  The  authority  of  the  Roman  law  was  re- 
ceived. The  opinions  of  doctors  and  foreign  authors  upon  the 
civil  law,  were  quoted  and  refpeded. 

When  the  courts  of  equity  held  plea  of  legacies,  as  incident  to 
difcwery  and  account^  they  adopted  the  whole  fyftcm  by  which 
fegacies  were  governed  in  the  ecclefia(lical  court.  In  like  man- 
ner the  courts  of  law,  in  the  excrcife  of  a  concurrent  juHfdiQion, 
would  adopt  the  fame  rules. 

But 
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tjjg.        Bvtalqptee  whofocs  at  fafr»  mdk  denlf  pvovc  Aat  the  dc« 

: feodanc  hat  rcocmd  aflcts»  wUA  caaooe  be  Ame,  ocepc  ia  a 

^^'    cafe  (b  clear  as  Mt  to  adarit  of  Ktigatkiiu    In  tkb  refpca,  tb€ 

B'*^  iEfinmry  and  JosMtf  given  in  a  oonit  of  cqnitf  ia  lb  paefenhk 
a  femedj^  that  it  has  drawn  all  foch  foitort  diitber:  and  there* 
fere^in  fa&,  there  is  fcarce  an  inftance  of  a  Iqptee  attempting  to 
fue  at  hw.  In  clear  cafes  the  l^acies  are  paid)  in  doobtfnl, 
die  relief  given  hj  a  coort  of  eqoitjy  is  eafier  and  better*  Bat 
apon/riMrf>fe/y  if  die  qbcftion  is  €$m/Ktutmwllf  mfpnfrkfidtc  die 
ecclefiaftical  jorifdiffion,  it  mnft  equally  ezdnde  die  cooits  of 
cqoitj  as  veil  as  hw.  I  have  meatkNied  thos  mncb  hj  way  of 
obfervadon  upon  the  obje£lion  diat  has  been  made,  as  fnppoGng 
this  a  cafe  within  the  general  queftion  i  whicli,  however,  as  I 
laid  before,  it  is  not.  * 

This  is  a  cafe  in  which  the  declaration  particniaily  ftates^ 
that  aflets  have  been  received  by  die  defendant,  the  executor, 
more  than  fnfficient  to  pay  all  the  teftaiot's  debts  and  legacies* 
If  fo,  it  moft  ondoobtcdly  mnft  be  taken  upon  the  pleadings,  that 
there  was  fnfficient  to  difcharge  the  fnnml  expenoes,  becaofe 
they  are  papble  firft;  coofeqnenfly,  if  there  was  lefe  dan  the 
amonnt  of  them,  there  could  not  be  fnficient  to  difehaige  the 
debts  and  legacies.  The  declaration  thengoes  on  toftate,  that  in 
M/Sdfratifn  of  there  bdng  iviXJvjfaeai  a/ku  as  aforefeid,  die  de* 
fendant  undertook  and  promifed  to  pay  the  {daintiff  his  kgaey. 
No  doubt  then,  but  at  any'dme  after  an  executor  YoAoffinUi^  the 
property  vefis  \  and  if  it  be  a  pecuniary,  l^acy,  an  aAion  at  law 
will  lie  for  the  recovery  of  it.  Formerly,  upon  a  bQl  being  filed  in 
Cbancery  againft  an  executor,  one  part  of  the  prayer  of  it  was,  that 
he  fliould  4^  to  die  bequeft  in  his  teftator's  wiU.  If  he  had  af* 
fets,  he  was  bound  to  aflent :  And  when  he  had  aflented,  the  le- 
gacy became  a  demand  which  in  law  and  confcience  he  was  lia- 
ble  to  pay.  But  in^dic  piefent  cafe  there  is  not  only  an  mgint  to  the 
legacy,  but  an  oBualprmmft  and  undertaking  to  pay  it:  and  that 
promife  founded  on  a  good  confideradoo  in  law  \  as  appears  foom 
the  cafe^  cited  by  Mr.  BuiUr^  particularly  the  cafe  of  Cmmdm 

•  Sitdngt    '^^  TuraiTf'^  where  acknowledgment  by  an  executor,  ^^  that  he 

after  Trtmtf  M  had  enough  to  pay,**  was  held  a  fiiffident.  ground  to  fupport 


TCflD. 


5  Gt9.  u     Ao  tfj^iMNji^/.   Here  the  defendant  by  his  demurrer  adnata  be  had 

£v  'c!y  ^^^^^^^  ^^  P*7 '  ^^^foTt^  this  is  not  the  cafe  that  Mr.  Lt  Blattc 

has  been  arguing  upon;  but  it  is  the  cafe  of  a  promife  made  upon 

a  good  and  valuable  coafideration,  which  in  all  cafes  is  a  fuffici* 

ent  ground  to  fupport  an  a^on.    It  is  ib  iu  cafes  of  obl%atiott% 

which 
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Vrhich   would  othermfe  onljr  bind  a    man's  conlcience,  and     1775. 
which,  without  fuch  pr6mife>  he  couM  not  be  compelled  to  —  —^ 
pay.     For  inftance,  where  an  iqfant  contraQs  debts  daring  hifr    ^wiu  * 
minority  ;  if  after  he  comes  of  age  he  confents  to  pay  them,  an     Hul. 
aSion  lies  :  So  a  conveyance  executed  by  an  infant,  which  he 
was  compellable  to  do  by  equity,  is  a^  good  conveyance  at  law. 
Co.  Lit,  Attornment,  3 15*  tf*  In  this  cafe  the  promife  is  grounded 
upon  a  reafonabte  and  confcientious  confideration  ;  namely,  that 
the  defendant  had  aflets  to  difcharge  the  legacy.     If  fo,  he  was 
compellable  in  a  court  of  equity,    or  in  the  ecclefiaftical  court, 
to  pay  it.     I  give  my  opinion  upon  this  cafe  as  it  ftands  ;  that 
is,  that  it  is  an  exprefs  promife  made  upon  a  good  and  fufficient 
confideration.     Vide  the  next  cafe. 

The  three  other  judges  concurred. 

Per  Cur.*  Judgment  for  the  plaintiiF. 

Mr.  Le  Blanc  than  moved  for  liberty  to  withdraw  the  demur- 
rer,  and  plead  the  general  iflue,  but  the  court  ref ufed  it. 


Hawkes  &f  Uxor  ver/us  Saunders  ♦.  m^ttrm, 

T%%  Geo,   3. 
HIS  a£lion  was  brought  againft  the  defendant  in  her  own  ^   . 

right ;  and  the  declaration  ftated,   that   George  Saunders^  Jaa.  aaji. 

by  his  will  bequeathed  a  legacy  of  50  /.  to  the  plaintiff;  that  he  '^  ** 

appointed  the  defendant  his  executrix ;  that  (he  proved  the  will ;  lits  a^iKft 

that  goods  and  chattels  came  to  her  hands  more  than  /ujfficient  to  JJjjj* J^'^* 

pay  all  the  tefiaiors  debts  and  legacies^  by  reafon  whereof  (he  be-  ^^ay,  upon 

came  liable  to  pay  the  legacy,  and  being  fo  liable,  in  eotiftderatim  c<iJi7i3^a!r" 

thereof  ttit  promifed  to  pay  it.'  tionof tf/- 

Lord  Mansfield.  This  cafe  does  not  at  all  involve  in  it  the 
queftion,  whether  a  legatee  has  2,  general  rx^t  to  fue  for  a 
legacy  in  this  court. 

Two  obje£lions  have  been  made  }  i^.  That  there  can  be  no  «     .. 
judgment  in  this  cafe  de  bonis  tejlatoris  \  becaufe  the  ad^ion  is  aaion  be 
nor  brought  agninft  the  defendant  as  executrix  eo  nomine ;  but  is  a  g^nft^iJ^*" 
perfonal  demand  againft  her  generally  in  her  oiun  right.     As  to  f^^j^ncUy  in 
that,  we  are  of  opinion  the  objeSion  is  good  5  for  the  demand  is  r^lu\\\i^ 
certainly  a  ^«yj/»fl/ demand  againft  the  4cfendant,  in  confcqucnce  ju^^mcnt 
of  a  promife  made  by  her,  fhe  being  executrix*  ^Jehomsirt- 

It  is  admitted  at  the  bar,  that  after  verdiB^  it  muft  be  taken      '* 
to  liave  been  a  promife  in  writings  and  that  there  were  a/^is.    If 

*  I  have  infcrted  this  cafe  out  of  the  order  of  tifne,  for  the  pnipofe  of  bringing 
the  general  do^ine  upon  the  fame  fuhje^t   under  one  point  of  vieiv. 

Vol.  h  U  fo, 


ox  IS. 
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1775.     ^^*  ^^^  whole  cafe  Is  reduced  to  this  Gngle  fyoint :  Whether  (he 

■  circumftance  of  the  defendant  having  affcts  fuffictent  to  pay  alt 

wjuV    ^^^  ithtz  and  legacies,  is,  or  is  not  a  fuffictent  confideration  for 

Saw-      her  to  make  a  promife  to  pay  the  legacy  in  queftion  ?  As  to  that 

point,  the  rule  laid  down  at  the  bar,  as  to  what  is  or  is  not  a  good 

confideration  in  law,  goes  upoQ  a  very  narrow  ground  indeed ; 

namely,  that  to  make  a  cconfideration   to  fupport  an  ajfum^t 

there  muft  be  either  an  immediate  benefit  to  the  party  promifing, 

or  a  lofs  to  the  perfon  to  whom  the  promife  was  made.     I  can* 

.  not  agree  to  that  being  the  only  ground  of  confideration  fuffi- 

cient  to  raife  an  affum^U 

Where  a  man  is  under  a  legal  or  equitable  obligation  to  pay^ 
the  law  implies  a  promife,  though  none  wa«  t,%tr  aficuiUy  made* 
A  fortiori^  a  legal  or  equitable  duty  is  a  fulEcient  confideration 
for  an  aQual  promife.  Where  a  man  is  under  a  moral  obliga* 
tioD,  which  no  court  of  law  or  equity  can  inforce,  and  promifes, 
the  honefty  and  re£kitude  of  the  thing  is  a  confideration.  As  if  a 
man  promife  to  pay  a  jufl;  debt,  tlie  recovery  of  which  is  barred 
by  the  (tatute  of  limitations  :  Or  if  a  man,  after  he  comes  of 
age,  promifes  to  pay  a  meritorious  debt  contra£ted  during  his 
minority,  but  not  for  neceffaries  ;  or  If  a  bankrupt,  in  affluent 
circumftances  after  his  certificate,  promifes  to  pay  the  whol^  of 
his  debts  ;  or  if  a  man  promife  to  perform  a  fecret  truft,  or  a 
truft  void  for  want  of  writing,  by  the  (latute  of  frauds. 

In  fuch  and  many  other  inftances,  though  the  promKe  gives  a 
compulfory  remedy,  where  there  was  none  before  either  in  law 
or  equity ;  yec  as  the  promife  is  only  to  do  what  an  honeit  man 
ought  to  do,  the  ties  of  conftience  upon  an  upright  mind  are  a  fuf- 
ficient  confideration.  But  an  executor  who  ha.s  received  aflets,  is 
'  under  every  kind  of  obligation  to  pay  a  legacy.  He  receives 
the  money  by  virtue  of  an  ofEce  which  he  fwcarsto  execute  duly. 
He  receives  the  money  as  a  truft  or  depofit,  to  the  ufe  of  the  le- 
gatee* He  ought  to  a  dent  if  he  has  afiets.  He  has  no  difcre^ 
tion  or  eleftion.  He  retains  what  belongs  to  the  legatee,  and 
therefore,  owes  him  to  the  amount. 

An  account  of  affets,  or  a  judgment  to  pay  out  of  aflets,  is 
only  neceflary  when  the  fufficiency  of  aflets  is  uncertain.  Where 
the  fufficiency  of  aflets  received  is  certain,  the  executor's  duty 
to  pay  a  legatee,  follows  by  neceflary  confequezu:e« 

The  legacy,  in  fuch  a  cafe,  is  a  demand  clearly  due  from  the 
executor  upon  various  grounds  of  natural  and  civil  juftice^  and 
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may  be  recovered  from  him  by  proccfs  of  law.     In  fuch  a  cafe  z      1775. 
promife  to  pay  (lands  upon  the  ftrongeft  confideration.  - 

Let  as  fee  then  what  the  hCts  ^rt  in  the  prefent  cafe.  The  vf^/M 
executrix  knows  the  ftate  of  her  teftator's  affairs,  and  of  his  ^^^^' 
property.  It  might  conGft  of  chattels  which  (he  might  not 
chufe  to  difpofe  of.  It  might  coniift  of  leafes  which  (he  had  no 
mind  to  fell ;  and  having  a  full  fund  to  pay  the  demand,  which 
the  plaintiff  had  a  right  to  recover  if  he  pleafed,  (he,  in  co9i/!^ 
deration  of  that  fund,  promifes  to  pay.  I  cannot  think  that  this  is  nof 
a  fufficient  confideration.  I  am  of  opinion  it  is  amply  fuflBcient. 
It  is  not  like  the  cafe  of  Rann  verfus  Hughes  ;  for  there,  there 
were  no  aflets,  nor  any  avcTment  of  affets  (tated  in  the  declara* 
tion.  But  in  this  cafe  there  was  a  full  fund  ;  and  therefore  (he 
was  bound  in  law,  juftice,  and  confcience,  to  pay  the  plaintiff 
his  legacy. 

Mr.  Juftice  fTUIes,  and  Mr.  Juftice  AJbhurJl  were  of  the  fame 
opinion. 

BuLLER  juftice.  I  am  entirely  of  the  fame  opinion.  That  an 
aSion  in  the  courts  of  Wejimintfier'hally  will,  under  fome  drcum" 
Jiances^  lie  for  a  legacy,  is  a  queftion  which  I  think  can  never 
admit  of  any  ferious  doubt :  For  there  are  a  number  of  cafes  in 
the  books,  from  the  time  of  Henry  VL  to  the  prefent  time* 
which  prove,  that  under  different  circumftances,  fuch  adion 
may  be  maintained.  I  think  there  is  as  little  doubt,  but  that 
the  circumftances  of  the  prefent  cafe,  as  proved  at  the  trial,  were 
fufficient  to  fuftain  an  aAion  ;  for  the  legacy  wis  to  be  paid  out 
of  land  ;  and  there  was  an  exprefs  affent  by  the  executrix  to.  the 
legacy.  But  the  evidence  which  was  given  at  the  trial,  is  not 
now  btfore  the  court :  We  are  to  decide  this  cafe  upon  the  face 
of  the  record  alone. 

The  plaintiff  in  his  declaration  has  not  ftated  that  the  legacy 
was  payable  out  of  land  ;  neither  has  he  ftated  any  alTcnt  by  the 
executrix. 

The  adion  is  brought  againft  the  defendant  in  her  own  right ; 
and  the  declaration  is  fimply,  that  George  Saunders,  by  his  will 
bequeathed  a  legacy  to  the  plaintiff,  and  made  the  defendant 
executrix :  That  (he  proved  the  will,  and  had  aj^ts  fufficient  to 
pay  all  the  debts  and  legacies ;  and  by  reafon  thereof  fht  became 
liable  to  pay  the  legacy,  and  being  fo  liable,  (he  promifed  to 
pay  it. 

•    To  this  declaration,  two  objeftions  have  been  made  in  arreft      » 
,of  judgment,     i/.  That  the  defendant  is  not  fulBciently  de- 

U  2  fcribed 
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i^yjf.     fcrited  as  exccutrixi  and,  therefore,  there  cannot  be  judgment  de 
bonis  tefiatoris,     2d/y,  No  judgment  can  be  entered  di  bonis  pro^ 


Hawxks    p^ii^ .  becaufe  there  was  no  confideration  for  the  promife ;  and 
Savh.     therefore  it  is  nudum paEhtm. 

»*■••  As  to  the  firft,  I  am  of  opinion,  that  the  plaintiff  cannot  upon 

this  declaration  take,  judgment  de  bonis  teftatoris.  The  a£lion  is 
brought  againft  the  defendant  in  her  own  rights  and  not  as  acecu^ 
trot.  It  charges  her  with  a  perfonal  promife  to  pay  the  legacy> 
and  not  upon  a  qaaliJUd  promife  to  pay  as  executrix^  or  out  of 
aflets.  And  the  plaintiff  having  by  his  declaration  made  a  per. 
ioval  demand  againft  her ;  he  niuft  ftand  or  fall  by  that,  and  can- 
not now  refort  to  any  demand  that  he  may  have  upon  her  in  the 
particular  chara£ier  of  the  executrix. 

The  farms  of  pleading  are  very  different  where  a  perfon  is 
charged  as  executrix,  and  where  (he  is  charged  perfonally.  In 
the  firft  cafe,  (he  is  always  named  as  exeattrix  in  the  beginning 
of  the  declaration  :  She  is  afterwai-ds  dated  to  be  liable  as  execu-^ 
trix  ;  and  the  promife  alleged  to  have  been  made  by  her  as 
txecutrix.  But  in  the  other  cafe,  (lie  is  charged  generally  as  any 
other  perfon,  and  a  generat chzrgt  is  a  perfonal  charge. 

This  cafe,  therefore,  depends  wholly  upon  the  fecond  queftion  ; 
whether  there  be  a  fufficient  confideration  alleged  for  the  pro* 
mife  ;  or  whether  the  defendant's  promife  be  merely  nudum  pas* 
turn  and  void. 

The  confideration  (lated  for  the  promife  is,  that  the  defendant 
was  executrix,  and  that  (he  had  received  aiTets  more  than  fuffi- 
cient to  pay  all  the  debts  and  legacies.  The  queftion  is,  Whc- 
ttier  that  be  not  a  fufficient  confideration  ? 

Under  thofe  circumftances,  if  there  had  been  nopromife^  nor 
even  an  affent  to  the  legacy  the  defendant  might  have  hetn  com^ 
pellidin  a  court  of  equity,  or  in  the  ecclefiaftical  court,  to  have 
paid  it.  Whether  luithout  ajfent  (lie  could  be  compelled  in  a 
court  oflatJOy  to  pay  it  or  not,  is  a  queftion  which  it  is  not  necef- 
fary  to  give  any  opinion  upon  now  ;  and,  therefore,  though  I  have 
endeavoured  to  trace  out  the  jurifdi£lion  and  the  authority  of  the 
ecclefiaftical  court  from  the  eartieft  times,  and  though  there  is* 
great  reafon  to  fuppofe  that  the  jurifdi£lion  whiqji  that  court 
now  poffeffes  in  matters  of  legacy,  was  originally  got  by  ufarpa-^ 
tion  on  the  temporal  courts ;  and  though  there  is  a.  wide  diHe- 
rence  between  allowing  to  the  ecclefiaftical  court  a  jurifdidion  ia^ 
fttch  matters,  and  faying  it  (ball  have  that  jurifdidion  exdufive 
of  all  other  courts  \  I  purpofely  avoid  giving  any  opinion^  or  cyea- 

hinting^ 


»IBt. 
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hinting  what  would  be  the  refult  of  my  refearches  where  there     1775* 
is  no  promifc  or  affent.  *  ,  ■ 

I  (hall  give  my  opinion  fingly  on  this  point ;  Whether  an  ob-       ^%, 
ligation  in  juiliqe,  equity^  and  confcience»  to  pay  a  fumof  money^     Sahn- 
hCf  or  be  not,  a  fufficient  confideration  in  point  of  law,  to  fup- 
port  a  promife  to  pay  that  fum  i 

If  fuch  a  queftion  were  ftripped  of  all  authorities,  it  would  be 
refolved  by  inquiring  whether  /aw  were  a  ruk  ofjujtice^  %yL  whe- 
ther it  were  fomething  that  ads  in  dtre£k  contradidion  to  juftice, 

confcience,  and  equity.     But  the  matter  has  been  repeatedly  de- 
cided • 

In  itone  verfus  WithypooU  Latch,  21.  the  court  fay,  <'  It  it  an 
^<  ufual  allegation  for  a  rule,  that  evtry  thing  which  is  a  ground 
^  for  equity^  is  a  fufficient  confideration.'*  So  in  Wtlls  verfus 
Wells.  I  Vffit.  41.  the  court  prefumed  an  equitable  right  in  the 
plaintiff,  which  did  not  appear  on  the  declaration  ;  and  held, 
that  to  debar  herftlf  of  that,  was  a  good  confideration. 

Thefe  authorities  alone  are  fufficient  to  (hew,  that  the  ground 
taken  in  the  argument  at  che  bar  is  not  large  enough* 

But  to  come  clofer  to  the  confideration  now  in  queftion,  in 
Camden  verfus  Turner.  C.  B.  Sittings  after  Trin,  5  Geo.  i.  King 
C,  y.  held,  that  an  zStion  for  money  tad  and  received^  lay  againft 
an  executor  for  a  legacy,  which  he  had  owned  lay  ready  for  the 
plaintiff  J  whenever  he  would  call  for  it.  In  that  cafe,  according 
to  the  form  of  the  declaration,  the  objedion  did  not  appear  upon 
the  record  \  but  ic  was  neceflary  for  the  plaintiff  to  prove  a  con- 
fideration  ^t  the  trial ;  and  if  he  had  not,  he  mufl  have  been  non- 
fuitedorhavehad  a  verdi£lagain(lhim.  But  Lord  King  held, 
that  his  owning'the  money  lay  ready ^  was  an  ajfent^  and  admijjion  of 
ajfels,  and  a  fufficient  confideration. 

In  JOfrA  verfus  Kennegal^  i  Vex.  1%^.  Lord  Hardwicie  CTprcUlf 
holds,  that  afeti  coming  to  an  executor's  hands,  is  a  fufficient 
confideration  to  fupport  a  promife  ;  and  he  puts  that  cafe  upon 
the  fame  footing  as  a  promife  in  confideration  of  forbearance^ 
His  lordfiiip  fays,  **  at  law,  if  an  executor  promifes  to  pay  a  debt 
<<  of  his  teftator's,  a  confideration  muft  be  alleged,  as  of  affete 
^<  covte  to  his  bands,  or  of  forbearance ;  or  if  admiffion  of  affets  is 
<<  implied  by  the  promife  }  otherwife  it  win  be  but  nudum  pac^ 
«  ium^  and  not  perfonally  binding  on  the  executor.'* 

In  TV^i/fMfii  verfus  Howel,  Cro.  Eliz.  91.  it  was  adjudged,  that 
having  affets,  is  a  good  confideration  for  a  promife,  and  the  judg- 
ment, which  was  de  bonis  propriis,  was  affirmed :  And  two  other 
cafes  are  there  cited  where  the  fame  point  had  been  fo  determined.. 

U  3  Laftly^ 
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1775.         La/lly^  The  cafe  oi  Atkins  vcrfus  jfiC//,  Eafter^  15  Geo.  'i^fupra^ 
284.  is  in  point.  The  declaration  was  the  famey  and  the  obje£iion 


vtrfiti      the  fame  as  in  the  prefent  ca(e  ;  and  the  court  unanimoufly  held 
D^ai!'     ^^*^  ^^^  promifc  was  good,  and  that  the  a£lion  well  lay. 

I  agree  with  my  lord,  that  the  rulelaid  down  at  the  bar,  as  to 
what  is  or  is  not  a  good  confideration,  is  much  too  narrow. 
The  true  rule  is,  that  wherever  a  defendant  is  under  a  moral  ob- 
ligation, or  is  liable  in  confcience  and  equity  to  pay,  that  is  a  fuf- 
ficient  confideration.  Some  of  the  cafes  which  I  have  men- 
tioned, go  fully  to  that  extent.'  But  even  if  the  narrow  rule 
which  has  been  mentioned  were  adopted,  as  the  true  rule,  yet  in 
this  cafe,  I  think  the  confideration  is  fufEcicnt  5  for  here  is  both 
a  lofs  to  the  plaintiff,  and  a  benefit  to  the  defendant,  arifing  from 
that  which  is  the  confideration  of  the  promife.  The  lofs  to  the 
plaintiff  is,  that  the  effefts  which  arc  liable  to  the  payment  of  the 
legacy  have  not  been  fo  applied  :  but  the  defendant  ha^  detained 
them  in  her  own  hands  for  other  purpofes.  The  benefit  to  the 
defendant  is,  that  flie  has  received  thofe  eflfefts,  and  has  them 
ftill.  The  defendant  Is  bound  in  confcience,  to  apply  the  cffcfls 
towards  the  difcharge  of  the  debts  and  legacies  :  She  is  a  truftec 
for  that  purpofej  and  is  guilty  of  a  breach  of  truft  in  not  fo  do- 
ing :  And  it  is  admitted -that  a  breach  of  truft  is  a  good  ground 
for  adion. 

Therefore  I  agree  in  opinion  with  the  reft  of  the  court,  thai; 
this  rule  in  arrcft  of  judgment,  ought  to  be  difchargcd. 

Per  cur.    Rule  difcharged. 


HaturJay,  VaLE    VCrfuS    BaYLB, 

May  ayih.  ^ 

Where  •       TJPON  a  rule   to  (hew   caufe  why  the  nonfuit  in  this  cafe 

g^drorHcrs'  .        ^^^^'^  "°^  ^  ^*^^  ^^*'^»  ^"^  ^  »«^  ^"al  granted;  AJbburJi 

aparticuw  juftice  read  the  report  as  follows  :  This  was  an  aQion  for  goods 

w^veywce,  ^^^^  and  delivered  :  At  the  trial,  a  letter  from  the  defendant  to 

na^"ro  the  ^^^  P**»n'»ff  ^as  produced,  containing  a  commiffion  to  the  plain- 

lof",  if  any*  ^^^^^^  ^^^  g^^ds  in  queftion,  after  which  was  added  the  follow- 

happen.       ingpoftfcript  j  «  Pray  be  expeditious  in  fending  them;  and  in. 

«;  ftead  of  letting  them  go  by  way  of  BrifiQl^  where  many 

•*  things  you  have  fent  me  have  been  detained,  fend   them   by 

«  /and carriage.''    The  witnefs  proved  the  delivery  of  the  goods 

to  the  book-keeper  of  the  Birmingham  -carrier,  to  be  fent  frdm 

thence,  by  way  of  Coventry,  to  the  defendant,  who  lived  at  Car- 

marthen 
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marthen.    It  appeared  that  tber^  was  no  other  mode  of  conveyance  iy     177  c. 
land  carriage^  and  the  goods  were  loft  on  the  road.    Upoa  thU 


evidence   it  was  infifted,  that  the  delivery  of  the  goods  to  the      ^^^^* 
carrier,  was  a  delivery  to  the  defendant  \  but  the  judge  who  tried    BAvti. 
the  caufe  being  of  a  diiFerenc  opinion  directed  a  nonfiiiU 

Mr.  BulUr  Ihewed  caufe.  The  queftion  is.  Whether,  under 
the  circumftances  of  this  cafe«  the  delivery  of  the  goods  to  the 
Birmingham  carrier,  was,  or  was  not,  a  delivery  of  the  goods  to 
the  defendant  himfelf.  I  infift  it  was  not  \  for  as  the  letter  re- 
lative to  the  mode  of  conveyance,  did  not  contain  any  directions 
to  the  plaintiff,  to  fend  the  goods  by  any  particular  per fon,  but 
only  an  order  to  convey  them  by  land  carriage  generally ;  the 
carrier  to  whom  the  plaintiff  thought  fit  to  deliver  them,  muft 
be  confidered  as  xlitfervant  ai  xixt  plaintify  and  not  as  tht  firvant 
of  the  defendant ;  confequently  the  plaintiff  was  anfwerable  for 
his  negligence.  If  this  were  a  delivery  to  the  defendant,  the 
plaintiff  could  in  no  event  have  countermanded  the  goods.  But 
iuppofc,  before  adlual  poff^flion  of  them  by  the  defendant,  he  had 
become  bankrupt ;  no  doubt  bat  the  plaintiff  might  in  that  cafe 
have  ftopped  them  in  tranfitu :  and  would  not  have  been  obliged 
to  come  in  as  a  creditor  t)nly  under  the  commiffion*  This  was 
expre&ly  fettled  in  the  cafe  of  Birtett  and  others  affignees  verfus 
Jenkins^  Pafch.  ii  Geo,  3.  B.  R.  The  court  in  that  cafe  held 
generally,  that  whenever  goods  delivered  to  the  order  of  the  ven- 
dee, are  only  in  tranjitu^  the  vendor,  in  cafe  of  a  (ailure,  may  get 
them  back  any  how  he  can«  Here  the  goods,  at  the  time  they 
were  loft,  were  only  in  tranfitu  \  and,  therefore,  if  a  failure  had 
happened,  might  have  been  taken  back  by  the  plaintiff;  confe- 
quently, till  a£tual  delivery,  they  were  his  goods  and  his  proper- 
ty, and  not  the  property  of  the  defendant. 

Mr.  Green  in  fupport  of  the  rule.  Wherever  a  perfon  giveg 
another  a  lawful  authority  to  do  an  zfk  for  him,  the  perfon  who 
gives  the  order,  is  anfwerable  for  all  the  confequences  that  may 
attend  the  execution  of  it.  By  the  written  order,  in  this  cafe,  it 
is  plain  there  had  been  former  dealings  between  the  plaintiff  and 
defendant  \  and  that  a  particular  mode  of  conveyance  bad  been 
made  ufe  of ;  namely,  by  way  of  Briflol :  But  on  account  of  the 
goods  having  been  frequently  detained,  the  defendant  complains 
of  that  mode  of  conveyance,  and  at  the  fame  time  defires  the 
parcel  in  queftion,  may  be  fent  iy  land  carriage.  Now  it  is  ad- 
mitted,  that  if  a  vendee  names  a /jnf/Vi/Ajr  carrier,  delivery  tp 
^t  particular  carrier,  vcfts  the  property  in  the  vendee  j  becaufe 

\J  4  made 
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^775*     itiade  in  purfuance  of  his  order.    Here  the  defendant  ezpreftif 

*V  dircfls  the  goods  to  be  fcnt  by  land  carriage  ;  and  it  is  in  proofs 

^erjut      that  there  wad  no  other  mode  of  land  carriage,  than  that  which 

Bayls.    ^g  plaintiflF  adopted.     If  fo,  this  is  a  particular  order  on  the 

part  of  the  defendant,  and  the  delivery  in  confequence  of  it  vefted 

the  property  in  him.     And  fo  it  would  have  been,  even  if  there 

had  been  more  carriers  than  one,  as  appears  from  a  cafe  cited  in 

3  P.  Wm.  1 8d.  where  it  was  held  by  Lord  Chief  Juftice  Eyre^ 

.  **  That  though  a  trader  in  the  country  does  not  appoint  a  carrier 

'<  yet  if  the  goods  be  embezzled,  he  fliall  be  liable,  becaufe  he 

^<  leaves  it  in  the  bread  of  the  perfon  to  whom  he  gives  the  order, 

«*  to  fend  them  by  whom  he  pleafes/*    Therefore   the  plaintiff 

is  entitled,  and  a  new  trial  ought  to  be  jgranted. 

Lord  Mansfield.  I  Ihave  a  difficulty  to  find  a  queftion  in 
this  cafe  -,  for  it  refolves  itfelf  into  this  (hort  point ;  vt%.  Whether, 
in  a  difpute  between  vendor  and  vendee,  the  vendor  is  excufed 
from  delivering  goods  according  to  the  order  of  the  vendee  ? 

His  Lordfliip,  after  dating  the  cafe,  faid,  the  material  part  of 
the  letter  is  as  follows  \  <*  I  beg  you  will  fend  them  by  land  car^ 
«  riagey  afs  they  arc  detained  a  long  time  at -BrjJo/ before  they  ar- 
'<  rive."  This  is  an  exprefs  order  to  fend  the  goods  by  land  car-* 
riage.  The  plaintiff*,  in  obedience  to  this  order,  fends  them  ac-* 
cordingly,  and  they  are  delivered  to  the  book-keeper  of  the 
Birmingham  carrier,  at  his  warehoufe  in  Coventry^  to  be  for- 
warded to  the  defendant  at  Carmarthen.  The  box  was  lo(l»  and 
the  witnefs  faid,  that  before  this  time  his  mafterhad  always  fcnt 
goods  to  the  defendant,  by  the  way  of  Brjfiolf  and  that  there  was 
nq  other  mode  of  fending  them,  by  land  carriage,  than  by  way 
of  Birmingham.  There  was  no  evidence  in  contradiction  to  this. 
Then  what  is  the  cafe  ?  It  is  as  much  as  if  the  defendant  ha4 
mentioned  the  Birmingham  carrier  particularly  by  name  ;  for 
there  being  but  one  carrier,  the  plaintiff  had  no  choice  by  whom 
to  fend  them. 

If  a  vendor  take  upon  himfclf  actually  to  deliver  the  goods  to 
the  vendee,  he  ftands  to  all  rifques ;  but  if  the  vendee  order  si 
particular  mode  of  conveyance,  the  vendor  is  excufed. 

With  regard  to  the  queftion  between  a  vendor,  and  the  general 
creditors  of  a  vendee,  who  becomes  a  bankrupt,  as  in  the  cafe  of 
Birkcti  vcrfus  Jentins,  a  vendor  before  aftual  poflcffionby  the  vc». 
dee,  has  a  lien  upon  thegoods  he  fends;  and  if  he  can  get  them  in 
iranfituy  to  be  fure  he  has  the  benefit  of  that  lien.  .But  that  has  no 
relation  to  a  tranfaftion,  as  thi9  iSj  between  vendor  and  vendee. 

Therefore 
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Therefore  I  am  of  opinion  that  the  rule  for  fetting  afide  the  mn*    j  jy^ 
fuii  (hould  be  made  abfolute,  and  a  new  trial  granted.  " 

The  three  other  judges  concurred.  ^^^^^* 

Rule  ablblute  without  payment  of  cods.-  Baylc. 


Rex  verfus  Jackson.  -ww^. 

May  29tli. 

'T^HE  defendant  had  been  convided  upon  StaU  18  Ed.  i.  r.  20« 

for  making  filver  plate  of  worfe  alloy  than  the  (landard  ^g  ^eI^i, 
alloy  of  the  realm.    The  iodidlment  contained  alfo  a  count  upon  ^  ^°:  ^^'ch 

n      \r  r^  .        1  .    .  r  «.  prohibit* 

Jtat.  6  Geo.  i.  r.  11.  and  a  third  count  for  an  ottence  at  common  the  nuking 
law.     The  defendant  was  found  guilty  upon  all  the  counts.  -  In  unJer'^th^ 
Michaelmas  term  17749  Mr.  Dunning  moved  in  arreft  of  judg*  (tandard 
ment  upon  the  ground  of  the  Stat.  a8  Ed.  i.  e.  20.  being  re-  repealed*^ 
pealed  5  when  the  court  tpok  time  toconfider.  and  to  look  into  the  ^l  »"y  ^ 

/^  /  ^        ..         ,.  thefubfc 

leveral  acts  of  parliament.  quent  fta- 

Lord  Mansfield  now  declared  the  opinion  of  the  court,  as  lalnft^c 
follows.--«This  is  an  indidlment  againft  the  defendant,  for  making  f*mc  of- 
filver  plate  under  the  ftandard  alloy ;  and  a  motion  has  been  made  only  Mid  ac^ 
in  arreft  of  judgment,  founded  upon  this  objeftion,  namely,  that  c"in«f?«»^ 
the  Stat.  28  Ed.  1.  c.  20.  which  is  one  of  the  ftatutcs  againft 
which  the  offence  is  laid,  is  repealed.     This  ftatute  being  a  pro- 
hibitory law,  if  it  be  ftill  in  force,  the  proper  remedy  under  it  is 
by  indiftmcnt.     We  are  all  of  opinion  //  //  Jlill  in  force^  and 
not  repealed  or  abrogated  by  any  of  the  fubfequent  ftatutes  fince 
enaded.    This  ftatute  is  the  firft  ftatute  on  the  fubjecl,  and  in- 
fli^is  a  pnnifliment  of  imprifinment^  and  by  ranfom  at  the  king's 
pleafure,  on  goldfmiths  who  (ball  make  filver  wares  worfe  than 
the  fterling  afloy. 

,  The  fterling  alloy  is  eleven  ounces  two  pennyweights  of  fine 
filver,  and  eighteen  pennyweights  of  alloy  in  the  pound  weight 
troy ;  which  the  mint  indenture  calls  the  right  old  fiandard  for 
the  filver  monies  of  England^  and  it  was  in  ufe  before  the  con- 
queft,  as  appears  by  the  feveral  treatifeson  filver  coins.  ThcS/j/. 
2  H.  6.  c.  14.  infliAs  a  penalty  of  double  the  value,  on  gold- 
fmiths felling  or  fetting  to  fale  filver  wares,  worfe  than  fterliiig^ 
or  before  touched  or  marked.  The  Stat.iZ  El.  r.  15.  infli£lsa  for- 
feiture of  the  value,  on  goldfmiths  working,  felling,  or  exchange 
ing  filver  plate,  Icfs  in  finenefs  than  eleven  ounces  two  penny- 
wetghtsj  or  before  they  have  fet  their  mark  thereto.  The  S/^/. 
21  Jac.  I.e.  %%.fedi.  i  i.^o.  45.  repeals  the  words  in  the  Stat. 
g,3Ed.  I .  <«  that  none  Oiall  make  kings'  ctofles  or  locks."  The  Jtat. 
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xvj^,     8  W'  3.  c.  S./tff.  9.  mtde  to  encourage  the  then  filver  coinagfi 
>  aboliihed  or  fufpended  the  old  ftandard  of  eleven  ounces  two  peiy- 

^V^  nyweightSi  and  cftablifhed  the  newjiandardoi  eleren  ounces  ten 
Jackson,  pennyweights  in  it's  (lead,  and  inflidlcd  a  forfeiture  of  the  platCj 
or  the  value  thereof,  on  perfons  working  or  putting  to  fale,  cr 
exchanging  any  manufacture  of  filvcr^  kfs  in  finentfs  than  eleven 
ounces  ten  pennyweights,  or  until  marked  with  the  new  fterling 
marks.  The  StaU  6  Geo.  i.  r.  1  i.ftB.  i.  and  3.  revived  and  efta- 
bliflied  the  old  ftandard  of  eleven  ounces  two  pennyweights,  in- 
ftead  of  the  new  ftandard  eleven  ounces  ten  pennyweights,  and 
continued  the  new  ftandard  penalties  for  fecuring  the  faid  old  ftan- 
dard \  znd/eff.  2.  cnaQed  that  no  goldfmith  (Iiould  be  obliged  to 
work  filver  plate  according  to  the  new  ftandard.  S^J?.  41.  continu- 
ed both  the  oUl  and  the  new  ftandards,  and  direfled  them  to  be 
marked  with  diftinguiihing  marks;  and  fubjeded  offenders  to  the 
penalties  and  forfeitures  prcfcribed  by  any  of  the  laws  then  in  being 
concerning  wrought  plate.  The  &tat.  12  Geo.  2.  c.  26.  in  the  pre- 
amble recites  the  ftatute  of  28  Ed.  1.2  H.  6.  and  18  Eliz.  and 
two  other  aAs  refpe£ling  country  afTay  offices,  and  recites  them 
Msfubftfttng  laws  \  and  that  notwithftanding  the  afprefaid  a£ts  of 
parliament,  great  frauds  were  daily  committed  in  the  manufac- 
turing gold ^ and  filver  wares,  for  want  of  fufficient  power  effec- 
tually to  prevent  the  fame :,  And  therefore,y^/?.  i.  inflicts  a  pe- 
nalty of  io7.  for  every  offVnce,  recoverable  by  adion  :  Hut  this 
z€t  fays  not  one  word  as  to  the  repeal  of  any  of  the  former  laws. 

Now  it  is  a  general  rule,  that  fubfequenc  ftatutes  which  add 
accumulative  penalties,  do  not  repeal  former  ftatutes.  6  Mod^ 
140.   II  Rep.  63.  b. 

I  am  furniftied  with  two' precedents,  one  in  Hil.  term  1758, 
Rex  verfus  John  Priefii  the  other  in  Michaelmat  ttxm  1759. 
Rex  verfus  Richard  Hawkins ;  both  of  which  were  tri^d  before 
me,  and  where  the  court  afterwards,  upon  motion  for  judgment, 
pronounced  fentenceof  ^/if  and  imprifonment^  viz.  in  the  former 
6s.  id.  and  fix  months  imprifonment ;  in  the  latter  6s.Zd.  and 
three  months'  imprifonment.  No  obje£lion  was  in  either  of  thofc 
cafes  made,  nor  was  there  any  argument.  Therefore,  I  fuppofe 
it  was  taken  for  granted,  as  it  is  at  this  time  by  the  goldfmitbs' 
company,  that  the  ftatute  was  flill  in  force.  We  are  all  of  opinion 
}t  is  in  force^and  confequently  that  the  indi£lment  is  good. 

Per  cur.  Rule  for  arre/ling  the  judgment  difcharged. 

^  THE  ENP  OF  EASTER  TERM. 
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Hog  AN  LcCfec  of  Hcnrv  Wallis,  Efq.  and  others,    r«^a^ 
ver/us  Rowland  Jackson,  Hfq.  7»«*»oth, 

P*  RROR  upon  a  judgment  of  B.  R.  in  Ireland  in  cjeAment.  Ohnereired 

Upon  not  giitlty  pleaded,  the  jury  found  a  fpccial  vcrdifb,  %^^  ^ 

thematerial  fafts  of  which  were  as  follow ;  That  the  Reverend  G.  infu, 

Giorge  Jack/on^  deceafed,  being  feifed  of  the  towns  and  lands  of  lamUof  J9. 

Cooli/hall  and  Glanbegg  in/if,  and  of  the  lands  of  Ballyduffultra,  ^^f;J^ 

and  Ballygally^  for  lives  renenvakhfor  ever,  without  impeachment  Mlefontfer, 

of  wade,  an4  of  other  land«  under  leafes  for  three  lives,  with  f^J^d^ 

reverConary  terms  for  twcntyrone  years,  from  the  death  of  the  '"fc»^* 

furviving  life,  named  in  each  Icafe,  of  one  of  which,  viz.  of  a  wicb  r.vtr- 

houfe  called  Geoghegans^  and  fome  hurgefs  lands,  the  faid  George  ^^^  '^^» 

Jachfon  was  the  fuiviving  life ;  and  being  alfo  poflcfied  of  per-  from  the 

fonalaflets,  to  the  amount  of  1,300/.  duly  made  his  will,  ^1  jl^/^^^^^^ 

which,  after  difpofing  of  his  foul  and  body,  he  made  the  follow-  i\f*  in  each 

ing  difpoGtion  o(  his  ellate,  being  imi«. 

*?  Avp  AS  TO  MY  woRLPLT  siissTAMCE,  I  givc  and  bequeath  ^^JH^fl^/ 

*^  to  my  dearly  beloved  mother,  Mary  Jaci/on,  my  houfe  and  in  one,  de- 

«  lapdf  pf  Glqnbfggy  and  all  their  appurtenances,  for  and  during  ^J^l^^l^ 

"  the  term  of  her  natural  tjffy  dcir  and  free  of  any  dedudion  «r  «•''% 

<<  or  charge  whatfoever:    And  aUb  the   lands  of   Ballygally^^^Jj^lg^j 

«•  fubjcfi  to  the  rent  only  payable  thereout,  for  the  term  of  ^^^ 

"  her  natural  life^  without  liberty  of  committing  wafie  thereon.**  IrndtoiG. 

with  the 
appurtenances  ditrin£  btr  wturallife^  clyar  of  any  deduQion }  and  alfo  my  lands  of  J.  fubjeA  to 
a  rent  payable  thereout,  ^or  tift^  wiihout  liberty  of  cwmlttwi  t^aft  tbirem ;  andafttr  fevenl  legacies 
and  annuities  tp  different  felations,  to  his  heir  at  law,  and  to  the  natural  chikbm  of  his  brother, 
devifes  to  his  mother,  all  the  nmmnder  sjid rt/Uu^-ff  all  his  efftffs,  hoth  reml  vdA  ptntHslf  which  he 
iball  die  poffefled  oL  The  m^her  by  the  refidtiary  daiiie  ttlces  kfu  in  all  the  teltitor's  fiee  fim- 
pk  cflatei,  and  (be  whole  of  bis  intereft  in  the  It4  <tf  tu<  real  pi^ny,  fubjca  to  the  charges 
ibcreon. 

He 
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XfjjS*     H^  ^^°  S^^^*  ^^  ^^^^  Corheran^  the  Aim  of  30  ••  to  be  paid  her 
yearly,  dflring  her  life,  for  the  fupport  of  herfelf  and  her  fon 


"*°r>r      ^'^r^'  Jaclfon.     To  her  daughter  Ellen,  and  her  fon  >A/i  Jacl-^ 

Jacksoic.  fon  refpeAively,  tlie  yearly  fum  of  20  L  to  be  paid  half  yearly^ 

till  their  refpe£l>ve  ages  of  twenty-one  years ;  and  then  he  gives 

them  refpedively  the  fum  of  500  /.    He  gave  the  faid  George 

Jack/on  the  yearly  fum  of  20  /.  'till  the  age  of  twenty-one }  and 

then  the  fum  of  400  /.    All  which  bequefts  were  to  be  rai/edznd 

levied  out  of  his  lands  of  Glanbegg  and  Coolijball^  Ballygally^  and 

Ballyduff ultra.     He  alfo  gave  his  coufm  Henry  Wallis^  the  fum 

of  1,000  L  (lerllng,  to  be  paid  him  as  foon  as  conveniently  might 

•  Eifward    be  after  his  deceafe.     To  bis  uncle  Edward*  Jack/on^  the  yearly 

JbTpre-^     y«w  of  30  Lflerling  during  his  life.     He  alfo  gave  unto  his  uncle 

fumptive       j^hn  WalliSf  the  fum  of  100/.  (terling.     And  unto  his  relation 

tcAacor.        William  Kenah^  and  Jane  his  wife,  the  fum  of  200  /.  fterling. 

.  And  then  devifed  as  follows,  ^*  l^lfo  give  and  bequeath  unto 

on  which      **  my  dearly  beloved  mother ^  Mary  Jaclfon^  all  the  vluuaiube^ 
*^*fe"*^'**"    •<  and  RESIDUE    of  ALL   the    EFFECTS  both  REAL  and  PERSONAL, 

**  which  I  (hall  die  poffeffcd  of.'*     And  concludes  with  the  ap- 
pointment of  executors^  t^c. 
^  That  the  teftator  died  without  altering  or  revoking  his  faid 

will,  leaving  Edward  Jackfcn  his  heir  at  law  5  who  died  intcf- 
tate,  leaving  the  defendant  his  only  fon  and  heir  at  law.  That 
Alary  Jaclfon,  under  whom  the  Icffors  of  the  plaintiiF  claimed, 
died  fcifed,  lie.  That  the  lands  of  Glanbegg  and  Ballygally 
were,  at  the  date  of  the  will,  of  the  yearly  value  of  150/.  fub- 
jcCt  to  a  payment  ot  45  /.  per  annum^  and  the  woods  belonging 
thereto,  worth  200  /.  That  the  lands  of  Coolijball  and  Ballyduff- 
ultraj  were  of  the  yearly  value  of  330'-  fubjeft  to  60  /.  a  yeaf 
quit- rent;  and  the  woods  belonging  thereto,  in  the  year  1769^ 
worth  4,500/.  That  the  lands  oi  Glanbegg  and  Coolifhall^  were 
incumbered  to  the  amount  of  4,900/.  at  the  date  of  the  will^ 
and  4,500  /.  at  the  teftator's  death.  That  all  the  legatees  were 
aliv^at  the  teftator's  death.  That  the  yearly  value  of  the  tefta- 
tor's  chattels  real^  was  30  /.  and  the  grofs  value  at  the  time  of 
making  his  will,  and  at  his  death,  was  240  /. 

The  queftipn  upon  thefe  fafts  was.  Whether  the  Icffors  of  the 
plaintiff  were  entitled  I 

After  feveral  arguments  in  the  court  of  King's  Bench,  in  Ire^ 
land^  the  court  gave  judgment  in  favour  of  the  defendant,  Row* 
land  Jackfon^  againft  the  opinion  of  Mr.  Juftice  Robtnfm. 

JS  Mr. 
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Mr.  ^Ileyne  for  the  phintiflF,  ftated  the  queftion  to  be,  Whe-     I77;, 
ther  under  the  refiduary  diiufe,  all  the  icftator^s  real  eftatc»  paf- 


fed  to  his  mother  Mary  Jachfon,  in  fo  full  and  ample  a  degree,  as      ^^^ 
to  enable  her  to  devife  the  fame  to  the  leflbrs  of  the  phintiff  ?   >cxmi»« 
And  he  infifted  they  did. 

Frft,  It  is  apparent,  that  the  great  and  chief  objeift  of  the  tef- 
tator's  bounty  was  his  motlier.  Therefore,  by  way  of  fecnring  a 
certain  provifion  to  her,  he  firft  gives  her  a  Kfe  eftate  in  two  dc-  ^ 

nominations  of  his  real  property  2  he  then  proceeds  to  difpenfe 
his  bounty  amongft  all  his  other  relations ;  and  perceiving  diete 
was  (till  a  fnrplus  undifpofed  of,  by  one  general  fweeping  claufe^ 
he  devifes  to  his  mother  every  fpecies  of  property  he  fliould  die 
poffeflcd  of. 

Secondly^  That  the  teftator  did  not  mean  to  die  inteftate,  as  to 
any  part  of  his  real  or  perfonal  property,  is  manifeft,  not  only  from 
the  ftron^  language  of  the  refiduary  claufe,  but  from  the  introduc* 
tory  words  of  the  will,"  «*  As  to  all  my  'wordly  fuhflance^*  which 
have  always  been  underftood  to  include  both  real  and  perfonal 
eftate,  and  to  indicate  an  intent  in  the  teftator,  who  ufes  them,  to 
difpofc  of  all  his  property.  2  Verif,  690.  Beachcroft  s.-Btachcroft* 
<<  All  his  nvorldly  eftaU,**  comprifes  all  a  man  has  in  the  world.^ 
BfbHfon  V.  Beclvforthj  Forreftery  157,  ^*  As  touching  my  worUfy 
^*  eftate^*  in  the  introductory  part  of  a  will,  is  ftrong  proof  that 
a  teftator  means  to  difpofe  of  all  his  property.— Graj^n  v.  Atkin^ 
fin.  I  U^ilf^  333I  "  As  to  all  my  temporal  eftate y*  I  give,  lie.  as 
follows ;  and  afterwards  the  teftator  concludes  thus :  **  All  the 
••  reft  of  my  goods  and  chattels i  real  and  perfonal ^  moveable  and  im" 
«•  moveable^  as  boufes^  tenements^*  &c.  without  the  word  ejiate^ 
held,  to  pafs  a  fee, — Tanner  v.  Wife^  **  As  to  my  temporal  eftate^* 
1  dcvife  as  follow^;  and  afterwards  devifes  the  reft  and  reftdue  of 
his  ejlate^  goods ^  and  chattels ;  held,  that  thefe  words^  paiTed  ^Jie. 
1  Atk.  37.  3  Burr.  1,618. — Gulliver  ex  dim*  Jefferies  v.  Poyntz. 
Mich.  1 1  Geo.  3.  C.  S,  a  devife  of  a  meffuage^  &c.  to  A.  with  fpe- 
cial  circumfliances,  was  held  to  carry  arable,  meadow,  and  paf- 
ture  lands,  appurtenant  to  the  faid  mefTuage.  Therefore,  any 
words  which  indicate  an  intention  of  the  teftator  to  difpofe  oiall 
his  eftate,  will  take  effeCt  and  pafs  every  part  of  his  property. 

It  may  be  objcfled,  that  the  words,  **  all  the  remainder  aridre^ 
^^  Jtdue^^  cannot  take  in  all  the  teftator's  eftate,  but  only  fuch  parts 
of  it  as  are  not  before  mentioned  or  devifed.  But  in  Alleyne,  29, 
devife  of  a  manor  to  A.  for  fix  years>  and  afterwards  the  refiduc 
pf  all  his  lands  to  J.  S«  was  held  to  pafs  the  reverfion  of  the 

manor. 
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fjj^.  manor.  So  in  Norton  v.  Ladd.  i  Lutvf.  755.  upon  a  dev}fe  to 
A,  for  life,  and  after  her  deceafe,  the  whole  remainder  of  the 
lands  to  B.  it  was  held,  a  remainder  in  fee  Cmple  pafled.  In  Chefi 
ter  Y.  Cbe/ler,  3  P.  JFslL  56.  ji.  on  the  marriage  of  his  fon  B. 
fettled  part  of  his  lands  on  B»  in  tail,  and  being  feifed  in  fee  of 
the  reyerfion  ofthffi  lands^  and  of  other  lands  in  pofleilion^  de« 
▼ifes  aU  his  lands  and  hereditaments,  not  otherwife  by  him  fettled 
or  difpofed  of ;  and  it  was  held  the  reverfion  in  fee  pafled.  He 
alfo  cited  Rogers  v.  Rogers^  Forrcfier^  268,  and  RiJout  t.  Payne, 
3  jitk.  486.  and  prayed  judgment  of  rcverfal. 

Mr.  BuUer,  contra.  All  the  cafes  cited  by  Mr.  Allejne,  are 
diftinguifiiable  from  the  prefent,  ift.  It  is  an  eftabli(hed  role  of 
law^  that  an  heir  at  law  fliall  not  be  dinnherited,  but  by  exprefs 
words  or  neceflary  implication.  2dly^  It  is  a  fettled  rule  in  the 
conftruflion  of  wills,  that  the  whole  of  the  will  mud  be  taken 
together,  and  nothing  is  to  be  reje£led  which  has  a  determinate 
and  fixed  meaning  in  itfclf.  And  3^/y,  Where  words  ufed  by  a 
teftator  are  indifferently  applicable  to  real  and  to  perfonal  eftate, 
they  {hall  not  be  applied  to  the  realj  in  difinherifon  of  the  heir 
at  law. 

.JF/ry?,  There  is  clearly  no  exprefs  devife  of  the  realeftates.  The 
word  effeBs  is  properly  applicable  only^  to  perfonal  eftate.  All 
the  didionaries  explain  it  by  the  words  "  goods  and  moveables  :** 
And  as  to  the  word  real  annexed  to  it,  it  can  apply  only  to  chat" 
tels  real^  which  it  is  found  by  the  verdid  the  teftator  died  poffef-* 
fed  of;  fo  that  it  is  not  a  nugatory  or  fuperfluous  word.  Nor  is  there 
any  neceflary  implication,  that  the  teftator  intended  any  greater 
intereft  in  his  real  property  for  his  mother,  than  the  eftate  for /j/f 
exprefsly  limited  in  the  two  denominations.  On  the  contrary, 
fuch  an  implication  would  be  forced  and  inconfiftent:  for,  to 
what  purpofe  in  the  firft  part  of  his  will  could  he  want  to  reftrain 
her  from  committing  nvafle^  if  it  was  his  intention,  in  the  latter 
part  of  it,  to  give  her  the  abfolute  property  and  dominion  over  it? 

•  But  fecondly,  it  is  contended,  that  the  introduBory  words,  **  As 
««  to  all  my  loortdy  fubflance,^  indicate  an  intention  in  the  teftator 
to  difpofe  of  all  his  property ;  and  feveral  cafes  have  been  cited. 
As  to  Beachcrofi  v.  Beachcroft^  2  Fern.  690.  and  Ibbetfon  v.  Beck-^ 
with.  Caf.  temp.  Talbot ^  1575  in  both  thofe  cafes,  the  introduc- 
tory words  were,  *«  As  to  all  my  worldly  eflate^!^  and  fo  were 
the  words  of  the  fubfequcnt  devife  in  thofe  cafes,  **  my  eftate!* 
Now  the  word  eflate,  is  a  technical,  legal  expreflion,  and  properly 
applicable  to  real  eflatesi  and,  therefore,^  devife  of  «  alia  man^s 

<<  eftate;* 
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**  tjlati!*  ha8  been  held  to  carry  a  fee,  without  any  words  of  \w     1775. 
mitation.     But  here  the  introduAory  words  are,  <<  njoorldlj/ub^ 


*«  Jlance^  which  are  the  mere  formal  words  of  the  fcrivener,     ^^"^ 
without  any  legal  (ignification  annexed  to  them.     At  mod  they   Jacx«oxi. 
can  only  import,  that  the  fubfequent  difpoGtions  in  his  will  rew 
late  to  his  worldly  fubftance;  but  they  in  no  wife  ezprefs  or  ia>- 
ply  the  extent  or  quantum- oi  fuch  difpofitions.*    The  cafe  of 
Grajfim  v.  Atlinfon^  i  Wilf.  333.  inftead  of  being  an  authority 
for  the  plaintiflF,  is  in  point  for  the  defendant.     For  there.  Lord 
HardfvichfM,  if  the  teftltor  had  not,  by  ufing  the  words,  <'  as 
•«  boufeSf  gardens^  Unetnents^*^  &c.  fufficiently  explained  what  he 
meant  by  the  "  rest  of  hts  goods  and  chattels  real  and  perfonai^ 
**  tnoveahle  andimmovtablti*  thofc  words  would  not  pafs  a  fee  by 
the  law  of  England^  though  they  might  have  fo  done  by  the  civil 
law,  Thirdiy^  The  words  '*  remainder  and  refidne  of  my  effe£ls> 
•«  both  real  and  perfonal,**  do  not  ncccflarily  refer  to  real  eftate, 
but  arc  equally  applicable  to  perfonah'^nA  if  fo,  they  fliall  not 
be  extended  to  difinherit  the  heir  at  law.  Pre.  Chan.  471,  Piggot 
▼.  Penriee.    "  There  A.  made  one  executrix  of  all  his  goods,  lands 
**  and. chattels,  and  died,  not  having  any  leafehotd  intcrcft."  Lonl 
Co^vper  faid,  **  whatever  his  private  opinion  might  be  of  the  inten- 
tion of  the  teftatrix,  to  pafs  her  lands,  of  inheritance^  yet  in  point 
of  judgment  he  could  not  decree  for  the  executrix-,  becaufe  an  heir 
is  never  to  be  difinherited  but  byexprefs  words,  or  neceflary  im- 
plication/'-«But  12  Mod.  592.  is  exprcfsly  in  point.  There  the 
teftator  being  feifed  of  *  Jive  mefluages,  after  making  a  complete 
devife  of  four  of  them,  faid,  "  and  all  the  overplus  of  my  ejlate  to 
«*  be  at  my  nvif^s  difpofal  :**     And  it  was  held,  the^^i  houfe, 
did  not  pafs  by  this  ftrong  refiduary  claufe.    Trevor^  C.  J.  faid, 
••  In  the  conftruQion  of  Willsy  generally  the  words,  "  my  ejlate^ 
««  the  reftdue  of  my  ejlate^  or  the  overplus  of  my  ejlate^  may  well 
«*  pafs  an  inheritance,  where  the  intention  is  apparent ;  but  it 
**  muft   be   very  apparent^  and  nccejpiry  from  the  words  of  the 
**  will.    For  if  the  words  be  indlfFerent  to  real  and  perfonal 
*<  eftate,  or  may  be  applied  to  perfonal  eftate  alone,  there  the 
*«  heir  at  law  is  not  to  be  difinherked.'*— Here,  the  other  parts  of 
the  will  ate  fo  far  from  requiring  fuch  a  conftruAion,  that  we 
deftroy  them  if  we  admit  it.    The  words,  in  their  moft  proper 
fenfe,  apply,  to  ^rr/i/iii/ eftate :  They  immediately  follow  the  dif- 
pofitions  which  affe£l  only  the  perfonal  eftate  ;  and  the  chattels, 
.real,  left  by  the  teftator,  fliew  the  reafon  for  his  annexing  the     • 
wordm/  to  effeBs;,  which  otherwife  properly  mean  moveaiUs 

only. 
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in'je.    t>nly,  atid  fully  fatirfy  Aofc  worclB.  They  ought  not  therefore  to 

— be  extended  to  real  cftate.     But  fuppofe  they  were  applicable  to 

^^/kT  **'^*^  cftate,  the  mother  could  at  moft  take  only  an  eftate  for  life, 
jAcctoN.  becaufe  no  words  of  limitation  are  added  \  and  without  words 
of  limitation,  a  devifee  of  real  eftate  can  only  take  an  cftate  for 
life  in  the  premifes  bequeathed  to  him.  He  cited  alfo  Frogmoir^ 
ton  V.  Upright.  3  Jf^ilf*  415.  and  Wilkinfin  v.  Merrilandy  3  Crok* 
447*9*  in  which  latter  cafe  the  court  held,  that  a  devife  ^*  of 
^  the  refidue  of  all  his  goods,  Itzic^^eftaies^  &:c.  nvbenofhi  was 
<<  pojfejjtdi'  did  not  pafs  lands  in  mortgage  fotfiitedi  and  the 
rather,  becaufe  of  the  words,  **  whererf  he  died  pofefedf*  becaufe 
they  relate  only  to  per/onaby.  Here  the  words  are,  *^  vtbererf  be 
<<  Jball  du  poffejfed:^— Fourthly^  Words  of  doubtful  conftru&ion 
fliall  not  overturn  former  words  that  are  clear  and  ezprefs.  Bam^ 
field  V.  Popham.  2  Vent.  449.  451.  1  P.  WJn.  54-5.  S.  C. 
Here,  the  cafe  is  not  only  doubtful,  having  been  argued  four  tiities 
.before  in  Ireland  i  but  the  devife  to  the  mother  for  life,  wiii'^ 
out  power  of  wajley  is  incompatible  with  an  intention  to  give 
her  the  f«imc  land  in  fee.  Therefore,  upon  the  whole,  the 
rules  of  law'  muft  take  place,  and  the  title  of  the  heir  at  law  he 
preferred. 

LordMANSFiELD.^-There  is  but  one  point  upon  which  the 
whole  tafe  turns :  which  is,  to  fix  th^  meaning  of  the  word^^/ 
in  the  Engli/b  language.  It  is  nugatory  to  cite  cafes,  unlefs  you  fix 
the  meaning  of  the  term  to  which  they  are  to  be  applied.  If  the 
word  effeSs  is  equivalent  to  worldly  fuhjlance^  ufed  by  the  teftator 
in  the  beginning  of  his  will,  or  if  it  is  fynonimous  to  property; 
there  is  an  end  of  the  queftion:  becaufe  then  all  the  cafes  prove, 
that  the  fweeping  claufe  pafles  a  fee.  On  tlie  contrary,  if  it  can 
be  (hewn  that  effeEls  mean  chattels^  or  perfonalry  only^  then  the 
refiduary  claufe  can  include  them  only.  I  take  effeEls  to  be  fyno- 
nimous to  worldly  fuhftance^  which  means  whatever  can  be  turn- 
ed to  value  \  and,  therefore,  that  real  and  perfonal  effe£ls  nioan 
all  a  man's  property. 

Mr.  Alleyne^  in  reply,  endeavoured  to  (hew  that  the  vrards 
'^  teal  effeEf/*  were  equivalent  to  real  affets^  and  that  real  and 
perfonal  effc£ts  meant,  in  the  place  the  teftator  ufed  them,  all 
the  property  he  had  in  the  world. 

Lord  Mansfield.— As  this  caufe  has  already  been  nine 
years  depending  in  Ireland,  and  as  the  court  has  no  diffi* 
culty  upon  the  queftion,  which  turns  upon  the  conftru£li6n 
of  at   very  few  words  of  the    will|   I   think    it  ia  right 

that 
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thflt  we  flioald  gire  our  opiaion  dfaredly,  undiout  aMng  fnnhtr     ITTS* 
dday,  by  deferring  it  to  a  fecond  argument. 

His  Lordfliip  enumerated  the  different  fpecies  of  the  teftaior's 
property,  and  ftatcd  the  different  bequefts  of  the  will,  which  he 
t>bfenrcd  were  material  to  be  attended  to  in  the  conftru£Uoti  of 
it,  and  then  proceeded  dius : 

This  caufe  was  commenced  in  the  life  time  of  Mrs.  Mary 
yaet/on ;  but  (he  is  now  dead,  and  by  her  will  has  left  the  eftate, 
which  is  die  particular  property  in  queftion,  to  H.  Wuttit  the 
tonfhi  of  George  Jackfim  deceafed  (to  whom  by  his  will  be  g^vc 
thelegicy  of  1000/.  before-mentioned)  and  to  the  three  natmml 
children  o(  Ellen  CoekeraH^  who  are  the  leflbrs  of  the  pUinti£ 

Tlie  queftion  which  arifes  upon  this  ipecial  rtid\&  and  upon 
the  conftraAion  of 'this  will  is,  Whether,  by  virtue  of  the  fwecp- 
tng  daufe,  any  real  property  at  all  pafled  to  Mary  J^fon^  the 
mother  of  the  tcftator  ?  and  if  any  did,  Whether  any  thing 
pafled  except  the  covenant  for  the  term  of  21  years,  in  the  houTe 
called  Geogbegans  and  Burgefs  lands  thereto  belonging,  being  a 
title  to  a  chattel  real?  And  if  the  reft  of  the  real  property  of  the 
tcftator,  or  a  remainder  therein,  pafled.  Whether  it  can  pafs  for 
a  longer  time  than  during  the  lifg  of  Mary  Jaclfon^  becaufc 
there  are  no  words  of  limitation  ? 

By  the  Roman  law,  a  will  conftituted  the  hares  or  heir,  and 
^wisdie  appoiatoaent  of  him.  He  was  the  fameperfonas  in  our 
law  is  termed  the  executor.  Bat  the  nomination  of  an  heir  was 
fbeflcntial  an  ingredient  of  the  i^^ar^xr  teftament,  that  there  could 
be  no  compkti^  will  without  him ;  and  from  his  name  and  office, 
ht  was  caoGdered,  at  the  deadi  of  the  tcftator,  as  univer£il  fuc- 
«eflbr  to  aB  the  goods,  rights,  and  property  of  tlie  deceafed  ; 
^oMoutany  regard  or  diftinftion  as  to  property  acquired  by  hiai^ 
frlot  atfiitffquentio  the  tiaie  of  making  his  will. 

But  that  is  different  from  the  nature  of  a  devife  of  land  by  the 
kw  of  Enflattiy  which  formerly  admined  of  110  teftaaicntary 
difpofition,  ia  cafes  of  real  property.  This  reftridion  took  place 
upon  the  introduAion  of  military  tenures,  and  was  a  branch  of 
die  fieodaldo6ldiie^  non^alicnatioa  withoat  the  confeiit  of  the 
Lord.  But  when  the  rigour  of  the  reftridion  came  by  degrees  to 
be  relaxed,  and  tenants  were  permitted  to  make  diipofitions  by 
tefUment,  a  de? ife  of  lands  operated  as  an  appointment  to  ufes, 
in  nature  of  a  legal  conveyance.  As  fuch,  the  ooarts  of  law  an 
the  conftrudion  of  them  held,  that  a  devife  aflfeftiog  lands  conld 
operate  only  iqpon  fuch  Ye:^  eftatesaa  the  tcftator  had  at  iJk  time 
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1 775,    of  executing  and  publifliing  his  will  ^  and  not  upon  any  after  put* 
chafed  or  acquired  lands :  Becaufe  there  could  be  no  legal  con* 


-verftu  veyance  at  common  law  of  what  a  man  (hould  acquire  in  future* 
Jacxion.  Another  diftin£lion,  founded  upon  the  notion  that  a  will  af- 
fe£ling  lands  is  merely  a  fpecies  of  conveyance,  and  derived  from 
the  fame  fource,  is  this.  The  law  of  England^  in  the  conveyance 
of  real  eftates,  requires  words  of  limitation  in  the  donation  dr 
grant,  to  the  citation  of  a  fee*  Without  the  word  heirs^  gene- 
ral pr  fpecial,  no  man  can  create  a  fee  at  common  law  by  con- 
veyance. When  wills  therefore  were  introduced,  and  devifes  of 
real  property  began  to  prevail  \  being  confidered  as  a  fpecies  of 
conveyance,  they  were  to  be  governed  by  the  fame  rule.  There* 
fore,  by  analogy  to  that  rule,  in  the  conftruAion  of  devifes,  if 
there  be  no  words  of  limitation  added,  nor  words  of  perpetuity 
annexed,  which  have  been  held  tantamount,  fo  as  to  denote  the 

/intention  of  the  teftator  to  convey  the  inheritance  to  the  devifee  ; 
he  call  only  take  an'eftate  for  life.  For  inftance,  if  a  teftator  by 
his  will  fays>  I  give  my  lands,  or  fuch  and  fuch  lands  to  Ak ;  if 
no  words  of  limitation  are  added)  A.  has  only  an  eftate  for  life. 

^  Generally  fpeaklng,  no  common  perfon  has  the  fmalleft  idea  of 
any  difference  between  giving  a  perfon  a  horfe  and  a  quantity  of 

Jand^  Common  fenfe  alone  would  never  teach  a  man  the  differ- 
ence 1  but  the  diflindion  which  is  now  clearly  eftabli(hed,  is 
this:  If  the  words  of  the  teftator  denote  only  2,defcr^tifin  of 
thtfpecific  eftate  or  lands  devifed\  in  that  cafe,  if  no  words  of  li- 
mitation are  added^  the  devifee  has  only  an  eftate  for  life.    But, 

.  if  the  words  denote  the  quantum  of  interefl  or  property  that,  the 
teftator  has  in  fhe  lands  devifed  \  there,  the  whole  txtznt  of  fuch 
his  intereft  pafies.by  the  gift  to  the  devifee.  The  queftion  thece- 
fore  is  always  a  queftion  of  conftru&ion,  upon  the  word^aud 
terms  ufed  by  the  teftator.  It  is  now  clearly  fettled,  that  the 
words  **  all  bis  eflate"  will  pafs  every  thing  a  man  has :  But  if 
the  word  "  aW*  is.  coupled  with  the  word  ^'^■perfihaV*  or  a  local 
defcriptioHi  there,  the  gift  will  pafs  only  perfonalty,  or  the  fpecific 

.  eftate  particularly  defcribed. 

All  thefe  principles  being  clearly  fettled  and  certain,  the 
queftion  In  this  cafe  comes  to  a  queftion  of  copftru^ion  upon 
the  will  itfclf.  Now,  in  this  will,  there  are  feveral  things  which 
/  it  is  material  to'obfervc.  And  firft,  the  ihtroduBion  is  very  nu- 
terlal.  Introdu£lory  words  cannot  vary  the  conftruftion  of  a 
devlfe,  fo  as  to  enlarge  the  eftate  of  a  devifee,  unlefs  there  are 

words  in  the  devife  itfelf  fufficient  to  carry  the  degree  of  intereft 

contended 
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eontended  for.    But  wherever  they  a(G(l  to  (hew  the  intention  of    j'j'je^ 
the  teftator,  the  courts  have  laid  hold  of  tbem|  as  they  dp  of  eve-  m 

ry  other  ctrcamftance  in  a  will,  which  may  help  to  guide  their    ^^°^ 
jadgmenttothe  right  and  true  conftrudion  of  it.  TheintroduAory  Jacxs«xc«: 
words  ufed  by  the  teftator  10  the  prefent  cafe,  are  not  ftri£l  kgal 
terms  ;  but  they  are  the  words  of  a  plain  man  of  found  learn- 
ing.    He  fays,  **  ^/  to  all  my  worldly  fuhftance^  I  give,  Wf."   .  , 
What  is  ftAflanee  ?  It  is  every  property  a  man  has.     Sq,  in  the 
Statute  4  and  5  Phil,  and  Mar.  c.  8.  for  the  punifhment  of  fuch 
as  fliali  take  away  maidens  that  be  inheritors,  the  v/oxA  fuhftance 
1%  made  ufe  of,  and  means  worldly  wealth.                                          ;  • 

Thus  the  teftator  fets  out.  He  then  proceeds  to  difpofe  of  his 
property,  and  in  the  courfe  of  his  will  provides  for  every  body : 
For  his  mother,  his  uncle,  his  miftrefs,  his  natural  children,  hU 
couGns  \  and  makes  a  particular  proviflon  for  his  heir  at  law, 
which  provifion  is  to  continue  during  his  life.  To  be  fure,  that 
circumftance  alone  would  not  exclude  the  heir  from  taking  any 
thing  not  difpofed  of.  But  it  fumiQies  an  argument  in  favour 
of  the  conftrudion  contended  for  by  the  reprefcntatives  of  ,tUc 
mother;  namely,  that  he  intended  the  remainder  of  every  thing 
to  go  to  her  by  the  fubfequent  refiduary  devife ;  and  that  he  did 
not  mean  to  die  inteftate  a?  to  any  part  of  his  property.  He  adds 
the  fweeping  claufe,  after  all  the  provifions  before  mentioned  4 
at  the  fame  time  not  meaning  to  make  his  mother  executrlit- 
What  purpofe  then  was  it  to  anfwer  ?  I  confefs  I  can  fee  none, 
unlefs  it  were  to  difpofe  of  all  his  worldly  fubftance  agreeable  to 
his  declaration  in  the  introduftory  part  of  the  will.  The  words 
are,  **  1  alfo  give  to  my  mother  all  the  remainder  and  refidue  of 
«  all  the  effe^s^  both  real  zxiA  perfonai^  which  I  (hall  die  poficflad 
<«  of."  Now,  is  the  true  cfonftru^ion  of  thcfe  words  to  be  con- 
fined to  a  gift  of  perfonalty  only  ?  MpCk  clearly  not ;  becaufe  the 
teftator  has  exprefsly  added  the  word  real  (o  the  word  effeBs.  Do 
the  words  real  effeEisxn  law,  mean  real  chattels  only  f  No  authority 
has  been  produced  to  (hew  that  they  do :  And  ip  point  of  fa£b, 
there  was  but  one  leafe  belonging  to  the  teftator  in  this  cafe 
which  could  come  under  that  defcription  :  Confequently,  if  the 
conftruftion  contended  for  by  the  defendant  were  the  true;  one, 
pnlythat  leafe  would  pafsj  which  would  be  to  narrow  the  con* 
ftruQion  of  the  word  re^l  very  much  indeed.  The  natural  and 
true  meaning  of  real  effeSs  in  common  language  and  fpeech  is 
real  property;  and  real  ztiA  perfonal  ejgteBs  zxtfynonimous  to fub^^ 
ftance,  which  includes  every  thing  that  can  be  tmncd  into  money. 
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'77S*     ^^  'fcrertl  elaufts  of  the  bankrupt  laws  which  make  it  ftlony  in  t 
bankrupt  to  concealj  remove,  or  embezzle  any  part  of  his  goods, 


\^^     wares,  nerchafidice,  monies  or  ffeffs^ ;  the  word  *«  effffs*'  is 
^^um.   made  ufe  of  in  this  fenfc.     If  that  be  the  true  conftruftion, 
•  Mdcftac  "Siere  can  be  no  doubt,  but  that  the  words,  remaifider  of  real 
1 17.^^1.  J^ff^^^  include  the  rcvcrfion  of  every  thing  not  difpofcd  of  5  in 
ftK.  5  Aim,  whithcafefiiowonU  of  limitation  were  necefTiry. 
fta**j4«.i!       But  an  obje£lion  has  been  made  from  the  teftator's  giving  his 
i,  iz.fia.t.  mother  ^Jpn^  eftaU  for  /j^,.  and  making  that  eftatc  liable  to 
(.14./^^.  I.  impeachment  tf  nv(^\  which,  it  has  been  ftrongly  contended,  is 
f^ofSii.  ^o^2iUy  repugnant  to  ;md  inconfiftent  with  an  intention  to  give 
her  the  abfolute  property  in  a  fubfequent  part  of  the  fume  will* 
Ae  to  that,  there  might  poffibly  be  reafons  for  his  doing  fo,  efpe- 
ciaUy  as  he  had,  in  refpe^  of  that  fpectfic  eflate,  given  her  a  pre- 
ference to  all  his  general  creditors  and  legatees;  by  dcviCng  it 
free  of  all  incumbrances.     But  I  do  not  think  the  obje£tioa  of 
^sigl&^fufficiently  ftrong,  tocontroul  the  manifeft  operation  of  the 
fubfequent  words,  ufed  by  the  teftatot  in  the  refiduary  devtfe. 
It  would  be  going  a  great  way  indeed,  to  lay  it  down  as  a  gene- 
ral rule,  that  where  a  particular  eftate  is  given  to  a  perfon  in  one 
part  of  a  wiil,  and  the  tcftator  afterwards  devifcs  to  him  in  more 
general  words,  that  he  (hail  not  reap  any  benefit  of  fuch  refi- 
duary derife.    Indeed,  as  to  this  obje£lion,  the  cafe  of  Ridoi/i 
v.  Paine,  3  Ati.  486.  is  exaftly  in  point.     There,  the  teftator, 
in  the  firft  inftance,  gave  his  v/ife  only  an  eftatey^r  /jfe,  in  part 
of  his  real  eftate,and  afterwards  bequeathed  her  the  rtfidue^  He* 
The  objection  of  inconfiftency,  now  fo  (Itongly  relied  on,  wtfs 
there  made;  but  Lord  HarJwfcieovtr^rukd  it,  and  held  the  re- 
fiduary claufc  carried  i\\e  inheritance  notwithftanding.     That 
cafe  is  alfo  very  near  in  point  as  to  the  ot^ier  objedions  made  to 
day.   For  the  only  difference  between  the  fweeping  claufe  in  that 
cafe  and  this,  is,  that  the  word  efiate  is  u&d  inftead  of  ^eHs^ 
Here  the  words  are,  *'  All  the  remainder  and  refidiie  of  all  his 
•*  cffeQs,  both  real  and  perfonal,"  which  includes  aH  the  tef- 
tator's  property.     All  the  terms  he  makes  ufe  of,   except  the 
word  ••  effeBsT  are  technical  terms :  For  remainder  is  appHca- 
fcle  to  real  eftatc,  and  reftdue  to  perjonal  cftate.     Therefore  the 
fame  rule  of  determination  tliat  was  held  in  the  cafe  of  Ridtnet 
V.  Paine^  ought  to  hold  in  this  cafe.    Upon  the  whole  of  the 
will  taken  together,  I  am  clearly  of  opinion,  that  the  tcftator 
meant  his  mother  (hould  take  the  whole  of  his  property,  under 
die  refiduary  dcvifc,  and  that  tlie  words  he  has  made  ufe  of  are 

fufficient 
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(iifficient  to  efFrduate  that  intention:  Confeqoentljr  that  flie    177^. 

took  a  fee  in  the  fee^fimple  eftates,  and  the  whole  of  the  teftator's 

intereft  in  the  reft  of  hit  real  propertyi  fubjed  to  the  charges     ^.f^, 

thereon.    The  rcfult  ia,  that  the  leffors  of  the  plaintiff  ate  cnti-  JAe«»»««« 

tied,  and  that  the  judgment  of  B.  R.  in  Ireland  muft  be  re?etfed« 

ji/lofff  J&ftice.     I  am  of  the  fame  opinion  as  I  was  before  *•  «  Mr.  juT* 

When  this  queftion  came  on  in  the  Common  Pleas f  in  Ireland,  ^^i^^^ 
,  ^  '  wasCbict 

the  mother  was  alive;  therefore  it  was  immaterial  whether  (he  JuDice 
took  an  cftate  for  life  or  in  fc*f.    The  words  "  real  effea/*  may  SL*W^ 
relate  to  real  eftate  \  and  there  are  many  afte,  both  in  the  ^ngltjb  >"  ir^dnd^ 
and  irifb  ftatutes^  in  which  they  can  relate  to  nothing  elfe.    So,  queftion 
the  word  «  fubftance"  is  applicable  to  real  eftate^  in  xhe^Jlatute  J^"^*"*^ 
4  and  5  Phil,  and  Mar,  c.  8.  I  think  the  intention  of  the  tcf« 
tator  in  this  cafe  is  tery  clear.    Therefore^  the  judgment  muft 
be  reverfcd. 

Mr.  juftice  JFilles,  and  Mr.  Juftice  Afbhurfi  were  of  the  fame 
opinion. 

Per  cur.  Judgment  rererfed* 

Afterwards,  upon  a  writ  of  error  in  the  Houfe  of  Lords,  on 
the  ad  of  December  1776,  tlie  judgment  of  B.  R.  reverfmg  the 
jodgmenc  of  the  court  of  S.  R.  in  Ireland^  was  affirmed. 


Baldwin  'y^r/«i  Karver  et  al\  ''^"'J^f* 

"^  JtiHt  20Clb 

'THIS  was  a  cafe  o«t  of  Chancery  for  the  opinion  of  this  oevife  to 

court ;  the  material  fafls  of  which  were  as  follow;  truftc«,io 

Richard  AJbfvin  being  feifed  and  poflcffed  of  a  confiderable  ufe  of  the.  ^ 

real  and  pcrfonal  eftate,  made  his  will  on  the  8th  of  June  1756,  ^^'"4**^ 

and  thereby,  after  making  provifion  for  his  wife,  and  leaving  eer-  » (Srf^t  •/ 

tain  legacies,  divided  the  refiduc  of  his  cftate  thus :  "  I  do  hereby  {jj^^jfe  of* 

<<  give  and  bequeath  all  the  reft,  refidue,  and  remainder  of  my  the  heirt 

««  perfenal  eftate  and  c!kGt$  whatfocver,  not  herein  before,  or  jj.^and 

"  herein  after  bequeathed,  upto  my  faid  wife,  Sarah  A/bnvin^  of t^'^h'V 

"  Thomas  Ta^i  and  John  karvery  to  bold  all  and  fingular  the  »M/#,to  tilT 

«  faid  lands,  tenements  and  premifcs,  and  pcrfonal  eftate  what-  Ui^evenl 

'<  foevev,  to  them  my  faid  truftees,  and  the  furvivor  and  furvivors  tbegratul^ 

*<  of  them,  and  the  heirs,  executors,  and  adminiftrators  of  fuch  ^y!\^^^ 

•**  furvivor,  in  trtift  nevcrthelefs,  that  they,  my  faid  truftees,  and  ^-  ^-  » 

^  tcnanu  in 

comqion.  By  a  codicil  besuin^  evefi  dat9  with  the  will^  the  t^ftator  difcdt  the  tniAeei  to  pay 
the  interefi  and  j»«Wcvtf  of  his  rml  and  pcrfonal  cOate  to  nis  wife  £.  jS.  and  to  the  laid  7.  ^.  and 
it.  4'  dtirinj  thchr  lives,  with  fur^ivoriblp.  Eight  grand-chiidren  were  alive  at  the  4Ute  ^ftH 
tti//  .•  a  mntb  was  born  ktfon  the  toAator  dud  .*  raw/vr  more  weir  homaf^er  bit  deceafe,  and  «//  in 
the  life  time  of  K.  A*  who  died  without  KTue.— Held,  th:it  at  the  ttve/itjfmtne grandkinlOm  were 
tf//  aliV€  at  rhf  Jtas^  of  A.  4^  4iJ  were  eq'J»(ly  entitled. 

X  3  the 
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1775.     ^  the  furvivor  and  furvivors  of  them^  and  the  heirsy  ezecutorij 
<<  and  admmiftrators  of  fuch  fumvor,  do,  and  (hall  ftand  feifed 


virfui  *'  and  poficiled  of  the  faid  lands,  premifes,  and  perfonal  eftate 
Karvik.  «  3j^^  cflFefts,  to  and  for  the  ufe  and  behoof  of  the  heirs  male  ef 
<^  the  body  of  my  nephew  John  AJhwtn ;  and  in  default  of  fuch 
<*  iffue  male^  then  to  the  ufe  and  behoof  of  the  heirs  male  of  the 
<<  body  of  xsi'f  n'^^\\t,^  Richard  Ajbvoin\  and  in  default  of  yiiri  ^ 
**  iffue^  then  to  and^  the  ufe  and  behoof  of  all  and  every  the 
<<  grandchildren  of  my  late  brother  John  Afbwiny  deceafed;  and 
<<  the  grandchildren  of  my  late  fifter  Sarah  Morris^  deceafed,  tA 
<<  hold  all  and  fingular  the  faid  lands  and  premifes,  to  them  the 
'  <'  faid  grandchildren  of  my  faid  brother  John  Afbwn  and  ^arah. 
•«  MorriJy  and  their  heirs,  as  tenants  in  common,  and  not  as  joint 
^«  tenants ;  and  my  perfonal tjiate  and  cffe£ls,  (o  he  equally  divided 
««  httwzttitlitmifhars  and fhare  alike.** 

That  the  faid  teflator  added  three  fevcral  codicils  to  his  will, 
thcfr/lof  which  was  as  follows :  Whereas  I  Richard  Afhwin  have 
this  8th  day  of  June  1756,  made  and  executed  my  laft  will,  but 
I  have  therein  omitted  to  difpofe  of  the  refidue  and  ihcrcafe  of 
the  furplus,  and  remainder  of  my  real  and  peifonal  eftate ;  now 
I  dojieieby  order,  wHl,  and  diredl,  that  my  faid  truftees  hereia 
named,  (hall  pay  and  difpofe  of  all  the  intereft,.and  produce,  and 
increafe,  that  (hall  from  time  Xo  time  arife,  or  be  made  of  mj 
faid  real  and  perfonal  eflate,  unto  my  faid  wife  Sarah  Afhv)in^ 
and  my  nephews  John  Afh^win  and  Richard  Afhwin^  and  to  their 
afligns,  fliare  and  (hare  alike,  with  furvivorlhlp,  for  and  during 
th6  term  of  their  three  natural  liveSi, 

That  the  teftatop  died  on  the  6th  of  November  1758,  leaving- 

'    .  John  Afbniiin  and  Richard  JJbwin  his  nephews,  and  the  faid  Johf% 

Afhvfin  his  heir  at  law. — That  the  teftator's  faid  nephews,  John 

and  J^ehard  Afhwinj  are  (ince  dead  without  iflue,  and  Sarah  Afh* 

.  tvi/i,  the  widow,  is  alfo  (ince  dead,  and  ^^t Richard  AJbwin  was| 

the  furvivor  of  them. 

That  eight  grandchildren ^  viz.  tnvo  of  Sarah  Morris^  and  ^  of  . 
John  A/hwirif  M'cre  alive  at  the  time  of  the  tcftator's  making  his 
will.  A  nlnth^  viz.  a  grand  daughter  of  John  Afhwin^  was 
born  after  the  will,  and  before  the  teftator  died.  After  his  de- 
ceafe, /w^Ayr  mere  grand -children  of  John  Afhwin  were  bornj 
add  aH  of  them  in  the  life-  time  of  Richards 

The  quellion  was.  Whether  all,  or  any,  and  which  of  the 
grandchildren  of  the  tcftator's  late  brother  John  A/bivin^  and  his 
(iftcr  Sarah  Morris  dcceafcd,  were  entitled  under  this  devife  ? 

This 
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ThU  cafe  was  argiied  twice  :  ^tA  on  Friday  February  3d  in     lyj;, 

Hilary  Term,  15  Geo.  3.  hf  Mr.  Pepys  for  the  plaintiff,  and  Mr.  — 

Wattace  for  the  defendants  ;  and  again^  in  Eajer  TermhH,  by  ^^^Zl^ 
'mr.  Dunning  for  the  plaintiff,  and  Mr.  ilfii»{;i&A/ for  the  de-'  Kakvib. 
fendants.    : 

For  the  plaintiff  i^  was  argued^,  that  thofe  grandchildren  wily 
who  were  alive  at  the  date  (fthe  will,  or  at  mod  the  other  grand* 
child  born  after  the  will,  and  before  the  teftator^s  death,  could  be 
entitled  vand  fiich  •  was  the  rule  eftabliOied  by  all  the  authorities 
in  the  books,  in  cafes  where,  like  the  prefent,  there  were  no  pe« 
culiarity  of  circ  urn  (lances  to  guidethe  court  as  to  the  realinteiH  , 

tion  of  the  teftator. 

That  the  will  and  codicil  being  both  executed  on  the  fame'day^ 
muft  be  tSiken  together ;  b^t  fo  as  not  to  lofe  fight  of  the  order  > 
of  time.  That  by  the.  will,  no  legal  eftate  was  veiled  in  the 
truftees,  but  by  the  codicil  they  had  a  good  eftate  of  freehold 
during  their  lives  ;  and  there  was  a  veiled  remainder  in  the  mne 
grandchildren  born  in  the  life-time  of  the  teftator,  fubje£l  only 
to  a  contingent  remainder  to  the  iffue  maleof  John  and  Richardm 

Lord  Mansfield.  The  Cngle  -queftion  is,  which  of  the 
grandchildren  are  entitled,  not  what  eftate  they  are  to  take. 

Mr.  Pepys.  But  there  was  a  remainder  vefted  in  thofe  who 
were  alive  at  the  teftator's  death:  For  it  is  an  eftablilhed  rule  of 
law,  that  wherever  an  eftate  of  freehold- is  limited  to  a  perfon  for 
life,  with  contingent  remainders,*  and  an  ultimate  remainder  ia 
fee  to  a  perfon  in  (^,  if  none  of  the  intervening  remainders 
Amount  to  a  fee,  the  ultimate  remainder  is  vefted.  ChudMgVs 
Cafe,  I  Rep.  137  ;  and  till  the  contingent  remainder  takes  place^ 
the  right  of  timber  upon  the  lands  is  in  the  ultimate  remainder^ 
man.  Uvedale  verfus  Uvedale,  2  Roll.  Abr.  119.  ///•  Marrfme^ 
pL  3.  the  do&rix^e  of  which  cafe  is  recognized  in  Whitfield  verfus 
Bewit,  2  P.  IVmf.  240.  Therefore,  upon  thefe  Authorities,  there 
was  clearly  a  vefted  remainder  in  the  grandchildren  alive  at  the 
time  of  the  teftator's  death  ;  atid  if  vefted,  it  could  hot  be  devefted 
by  any  other  grandchildren  who  might  aften^rds  come  in  effe. 

Secondly,  With  refpe£l  to  the  intention  of  the'tirftator,  and  the 
inconvenience  that  would  arife  from  extending  the  limitation  to 
a// the  grandchildren  who  might  exift  in  futuro^  they  contended^ 
that  it  was  more  natural  for  the  teftator  to  mca»  fbch  grand- 
children only  as  were  then  io  being,  aifd  whoq^  he'lcnew,  tha|i 
thofe  who  might  afterwai^ds  be  bOrn^  who  wetdlf^definite  ia 
ptunberi  and  the  time  of  their  coming  meJJilQ  uncertain,  that 

X4  cither 
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1775*     ^^^^  ^^  graadchxkheii  aUire  muft  wait  till  their  number  could 
be  afcertained  beforeaay  diviiion,  or  there  muft  be  a  new  partlttoo 


*^^**  upon  the  birth  of  every  additional  child.  Befid^a,  ia  that  eafiii 
&AftTM.  if  any  of  ehena  were  to  dilf^  their  father  would  come  in  as  ad* 
miniftrator,  contrary  to  the  manifeft  intention  of  the  teftator*-- 
They  cited  1  AthifUt  lai.  i  Ve%.  ii^^Pre.  dan.  j^^q^  and 
I  P.  Wmf.  342.  and  GM.  Cafes  in  Efuity^  136.  S.  C. 
.  For  the  defendants  it  waa  contended,  that  the  apparent  imen« 
tnm  of  the  tcftatorwaa  to  include  ^/ the  graodchikhrea  of  y^tm 
and  Sarah f  who  flionld  be  alive  at  the  diaihoi  John  and  Rkiard 
^mtimi  ^fue.  That  in  vefpe£):  of  the  real  eftate  it  was  dearly  a 
good  reihainder ;  and  as  to  the  devife  of  the  perfonal^  it  was 
withiu  the  nilc  of  ewHngencUs  with  a  double  afpe£l« 

As  to  the  ^ftion,  nvhieh  of  the  grandchildren  were  entitled, 
the  benefit  intended  by  the  teftator  wag  clearly  a  future  and  c6o- 
tingent  benefit ;  becaufe,  till  the  death  of  John  and  Richard  with^ 
out  iflbe,  nothing  waa  given  to  any  of  the  grandchildren ;  and 
therefore^  dll  then  nothing  vefted  :  Confequehtly  the  teftator  in- 
tended»  that  all  who  were  in  effe  at  that  time  (hould  take.  That 
tfw  rule  of  lawy  as  to  the  time  of  vcfting,  was  not>  aa  had  been 
contended  cm  the  other  fide.  But  fuppodng  this  eftate  in 
common  did  ved  in  the  grandchildren  alive  at  the  teftator's 
deathi  yet  it  might  be  devefted  in  the  event  of  future  graodr 
cbitdren  coming  in  effe  :  Becaufe  the  eftate  both  of  tenants  in 
eommofi  and  joint-tenants,  may  veft  at  di&rent  periods*  Ca, 
Lit.  xS8.  a.  Motref  220.  StanUy  verfus  Bahr.  Polks^en  373* 
2t  Vem*  545.  Cooke  v»  Cooke,  i  Ld.  Raynu  310.  2  S/r.  1172. 

Upon  the  firft  argument.  Lord  Mansfield  darted  a  doubt, 
whether  the  devife  oT  the  perjonnl  eftate  to  the  grandchildren 
was  not  too  remote.-^JJpon  the  fecond  argument  his  Lordftiip 
fiiid,  1  have  no  doubt  as  to  the  queftion  which  of  the  giand- 
children  are  entitled.«--All  cafes  on  the  conftru£lion  of  wills  dc* 
pend  upon  the  particular  penning  of  the  wills  themfelvesj  and 
the  ftate  of  the  families  to  which  they  relate,  taking  aifo  into 
confideration  fome  general  roles  to  prevent  property  from  being 
unalienable  too  long. 

A  grandchild  may  inc;jin  one  that  a  perfon  may  have  at  any  d!f* 
fame  oftitne^  according  to  the  manner  in  which  the  teftator  ufes 
the  wurd.  The  great  point  in  all  cafes  of  this  kind  ia^  the  time 
when  tl^e  fegacy  is  to  vejl  \  fat  that  is  the  period  wfaicb  the 
teftator  looks  forward  to,  when  he  direds  his  property  to  paft 
from  o)te  channel  into  anotb^.  Hero  tlie  teftator  does  n^  con- 
r  fider 
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fider  cbe  gnmddiildrca  2%nmnediati  obje£ls  of  hU  bounty  \  bat     t77C, 
only  gives  them  a  poffihiUti  or  a  chance^  after  an  indefinite     . 
dying  of  John  and  jRiViuir^  without  iffue  nulc.   He  means  them  ***'*7'" 
as  another  fucceflion  ;  and^  therefore,  tf//  who  were  ineji  upon   Kaavks, 
that  contingency  are  equally  entitled. 

But  my  difiicuity  is  upon  the  limitation  of  the  real  and  pei^ 
fonal  eftate.  The  rule  of  law  moft  undoubtedly  is,  that  a  de. 
Tife  to  the  heirs  general  or  fpeclal  of  a  man  alive  is  void.  If  th« 
devife  therefore  to  the  heirs  of  the  body  of  John  is  to  be  con- 
iirued  an  immediate  devife,  it  is  of  courfe  void*  But  fuppofe, 
by  incorpdrating  the  will  and  codicil  together,  the  devife  of  the 
real  cftate  could  be  fupported  ;  ftill  it  ftrilces  nne,  as  at  prefent 
advifv  d,  that  the  fubfequent  limitation  of  the  perfonalty  is  too 
remote.  Therefore  let  notice  be  given  to  the  heir  at  law  of  the 
teftator,  and  to  the  perfpnal  reprefentative  or  next  of  kin  of  Jd)7i% 
that  they  may  be  heard  by  their  counfel  if  they  think  proper. 

Aston  Jufticc— As  to  the  queftion  which  of  the  jgrandchildren 
are  entitled,  the  material  confideration  in  all  the  cafes  in  the 
books  has  been,  the  thne  when,  or  the  contingency  upon  which, 
the  devifees  are  to  take :  and  beyond  that  time  none  have  been 
let  in.  Heaih  v.  Heath.  2  Atk.  lai.  Warren  ^nfus  ]ohtdon^ 
%  Ch.  Rep.  69.  Ellifon  verfui  Airey,  i  Fez,  1 14.  Where  there 
b  a  devife  to  the  cbUdrem  of  A.  who  has  only  om  child  bom 
at  the  time  of  the  will,  all  the  children  born  after  may  be  let  in« 
£ateman  v«  Roach,  j  Mod.  104. 

Adfomaturm 

Bot  now  in  this  term,  no  counfel  appearing  forjhe  heir  at 
law  or  the  perfonal  reprefentative  of  John,  Lord  Mansfield  de- 
livered the  opinion  of  die  court  as  fallows  : 

A  doubt  occurred  upon  both  argum^ts,  whether  o^  of  the 
grandchildren  at  all  were  entitled.  Firft^  In  refpe£l  of  the  real 
eftate,  as  being  devifed  to  the  heirs  male  of  John^  who  was  alive 
tt  the  death  of  the  teftator :  and,  Secondly,  In  refpe£l  of  the 
perfonal  eftate,  as  being  too  remote.— As  to  the  firft,  it  was  faid, 
that  the  codicil,  by  which  the  rents  and  profits  are  given  to 
Sarah,  John,  and  Ricbatd,  during  their  lives,  was  made  to  ob- 
viate this  objection }  and  if  fo,  they  would  take  a  joint  eftato 
during  their  three  lives,  with  limitation  in  tail  male  to  John  and 
Richard,  iiirith  remainder  in  fee  to  the  grandchildren.  But  in 
that  cafe,  the  fubfequent  devife  of  the  perfonalty  would  b-j  too 
remote :  lor  John,  as  being  the  firii  tenant  ifi  tailj  would  take 

the  abfelute  property* 

Upon 


»» 
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1775.        Upon  the  laft  argument  it  was  faid,  that  the  devifc  of  the 

— '  real  and  perfonal  eftate  might  be  conGdered  as  a  devife  upon  a 

verfut     double  contingency ;  that  is,  in  cafe  John  Qiould  h^ve  a  fon  living 
K^Bvit.  3j  j^jj  death,  then  to  fuch  fon  ;  but  if  none,  then  to  the  grand- 
children. 

Upon  that  way  of  dating  it,  it  does  occur  that  the  whole  may 
be  fupported.  It  is  clear  by  the  wi7/,  that  nothing  was  meant 
to  pafs  to  John  the  ancedor ;  the  devife  is  to  the  beirs  male  of  bis 
body.  But  thofe  words  are  followed  by  others,  which  (hew'that 
the  tcftator  meant  to  ufe  them  zs/ynonimous  to  **  ijue  male 
For  he  goes  on  thus  ;  "  and  in  default  olfuch  ijfue  male**  Sup- 
pofing  he  did  ufe  them  zsfynonimous^  to  be  fure  the  reafonable 
condrudion  is,  that  he  meant  fuch  perfon  as  (hould  be  ifiue 
male  at  the  time  oF  the  death  of  John^  and  if  he  left  no  ifiue, 
then  to  the  grandchildren. 

As  to  the  quedion,  how  many  of  the  grandchildren  are  to 
take,  it  mud  in  all  cafes  depend  upon  the  fubjeft  matter  of  the 
will.  The  doftrine  is  very  well  laid  down  in  the  cafe  of  BlUfin 
verfus  Aireyy  i  Vez.  114.  Where  one  devifesto  ehildreny  if  it  be 
an  immediate  devife,  there  it  (hall  only  be  intended  to  relate  to 
children  in  ejfe  at  the  time.  There  is  a  material  didin£^ion  be- 
tween this  fort  of  bequed,  and  a  provifion  for  children  in  mar* 
riage  fettlements :  becaufc  in  them,  as  there  are  no  children  in  eJfe 
before  the  marriage,  and  the  number  is  uncertain,  it  muft  be 
fuppofed  the  benefit  was  intended  equally  for  all.  But  if  in  a 
will,  a  devife  is  limited  to  children  by  way  of  a  remainder,  or  upon 
a  contingc;icy  which  in  the  contenTplation  of  the  tedator  is  un- 
certain Huhen  it  may  take  place,  if  it  ever  happens  at  all  -,  there 
the  fame  reafon  holds,  why  it  diould  no(  be  confined  to  thofe 
only  who  were-alive  at  tl^e  time  of  making  the  will.  Here,  the 
devife  is  a  remainder  after  fWo  e dates  tail.  Therefore  we  arQ 
clearly  of  opinion  that  all  the  grandchildren  in  ejfe^  at  the  time 
when  the  devife  veded,  were  equally  entitled  to  take ;  which  ia 
fa£t  includes  all  who  are  before  the  court,  for  they  were  all 
alive  at  the  death  of  Richard. 

If  either  John  ox  Ricljard  had  had  a  fon  living  at  their  death^ 
there  would  have  been  an  end  of  the  limitation  over. 
•  June  13,  The  certificate  was  in  thcfc  words  ♦  :  «  Having  heard  counfel 
«  on  both  fides,  and  confidercd  this  cafe,  a  doubt  occurred,  whe- 
«<  ther  the  devife  of  the- real  ejlkte^  as  it  dands  upon  the  mil 
«'  aloncy  v;zsgoodi  and  if  it  was  coupled  with  the  codicilj- who*. 
«<  ther  the  abfolute  property  of  the  perfonal  ejlate  would  not  ved 

"  ia 


Kakvir. 
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M  in  John :  and,  therefore,  we  dire£led  nodce  to  be  given  to  Ibe     1 775. 
'•  heir  at  law  of  the  teftator,  and  the  perfonal  reprefenutire  or  ^     "— ^ 
**  next  of  kin  to  Join,  that  they  might  be  heard  by  counfel  if      ve^fus 
**  they  pleafed.     But  the  caufe  having  been  poflponed  to  this 
<^  term,  and  no  counfel  appearing  for  them,  we  have  thought 
^  proper  to  give  our  opinion  upon  the  queftion,  as   between 
'*  the  grandchildren  themfelves.     And,  as  they  were  all  in  bang 
«<  at  the  death  of  Richard,  we  think  they  were  all  equally  en- 
f«  tided/' 


Rex  verfus  Grtjndon  et  al\  ^"f^*. 

^T^HIS  was  a  fpecial  cafe  referved  upon  an  indi^ment  againft  Sentence  of 
the  defendant  and  others,  for  an  aflault  upon  Charles  „n^p^^|!^j 
Crawfordy  Efq  5  a  felhwcommoner  of  ^eetis  College  in  the  ffom,  giv- 
Vniverfity  of  Cambridge,  in  turning  him  out  of  the  garden  be-  dcnce  onan 
longing  to  the  faid  College,  mdiament 

Cale. — Un  the  trial,  evidence  was  offered  on  the  part  of  the  inga/«//MD 
profecutor,  to  flicw  the  illegality  of  the  feveral  fcntcnces  of  ex-  ^^^\  ^ 
pulfion  of  the  profecutor  from  die  faid  college,  and  of  the  con»  CoUcge 
jfinnation  of  the  faid  fehtencesj  but  of  which  confirmation  no  no-  byTummg 
lice  was  given  to  the  faid  profecutor.  .  ^^  ^^^  ^ 

If  the  court  of  King's   Bench  fhould  be  of  opinion  that  garden  ^ 
^h  evidence  was  admiflible  on  the  trial  of  the  faid  indiftmcnt,  *"**,''«^«*  ^ 
then  the  parties  on  both  fides  were  to  produce  to  the  court,  fuch  <he  dfefin^ 
part  of  their  ftatutes  or  other  inftruxneuts,  as  might  be  proper  to 
fupport  or  invalidate  fuch  fentences  ;  that  the  faid  court  might 
judge  of  the  legality  or  illegality  of  the  faid  fentences,  or  either 
vf  theni,  for  the  faid  profecutor's  expulfion  from  the  faid  col* 

The  quedions  referve4  fpr  the  opinion  of  the  court  were,  \fl. 
Whether  fuch  evidence,  as  above  dated,  given  on  the  trial  of 
the  faid  indijQtment,  was  ^i^fS^At  or  not.  idly^  "Whe^theri  if  fuch 
evidence  was  admilCble,  the  faid  fentences,  or  either,  and  which 
pf  them,  were  legal  for  the  profecutor's  expulfion  from  the  faid 
college. 

The  caufe  came  on  before  the  court  laft  term,  when  Mr.  Jones 

for  the  profecutor  had  begun.     But  Lord  Mansfield  ftopped 

him,  faying,  that  upon  the  cafe,  as  then  dated,  nothing  appeared 

tP  the  court  pf  the  foundation  of  the  collegCj  or  of  their  jurif- 

4  di£tionj 
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diAion,  et  of  the  ftatutey,  or  of  the  fads  ;  all  of  which  were 
ncceflfary  to  be  ftated  to  enable  the  eonrt  to  form  a  judgoient  ii|fo» 
•verfis  A^  qoeftion  tefen^e^.  Hi^  Lordihip  fsid,  if  the  profecutor 
OvvNTOnr.  vere  a  numitr  of  the/ounJMott,  the  fentences  might  be  contiu*^ 
five  until  rcYerfed  by  the  nfitor.  If  oolj  an  indfpindint  mem** 
bcr,  it  might  be  defenfife^le  in  thofe  who  baid  the  management 
vai  drre£lion  of  the  college  to  put  him  out. 

The  cafe  was  now  made  compleat  b  j  the  addition  of  the  order 
oirufiication  of  the  profecutor,  dated  Auguft  21ft,  I773>  figned, 
by  the  Mafter  and  one  Fellow ;  the  fentence  of  expuifion^  dated 
September  27th,  1773,  made  by  the  Mafter  and  two  Fellows,  but 
figned  only  by  the  Mafter;  the  order  ot  eof^rmatien  of  the  fame 
dated  January  13th,  1774,  Hgned  by  the  Majler  and  ten  Fellows. 
Alfo  a  copy  of  the  ftatutes  of  the  college,  of  which  the  ftatute 
di petendinantlhus  only  was  material,  and  an  interpretation  of  the 
words,  <'  Mdjffr parj  fieiorum^*  which  occurred  frequently  in  the 
ftatutes,  and  which,  by  fucH  interpretation,  was  conftrued 
to  mean  the  major  part  of  the  Fellows  refidertt  In  college.* 
The  tt^twtt  ie  perendinantibuf  was  as  follows  :  ^*  Statuimus  quod 
^<  nullus  ad  perendinandum  in  hoc  collegio  admittatur,  nifi  de 
<'  expreiib  confenfu  ^xtfidtntis^tt  majoris  parits  Jociorum  \  quibuft 
*'  conftet  de  iplius  boni  fanm  conrerfattoneque  laudaUli,  et 
<<  quern  crediderint  quiete  vt£lurum  inter  focios.  £t  fi  oppofi-^ 
<<  tum  conftiterit  poft  ejus  ingreflum,  primaadmoneatur  per  pre* 
•«  fidentem  vcl  ejus  viccgerentcm ;  et  fi  tunc  non  eniendatur,  mo* 
<'  neatur  fecundo  per  duos  (bcios  tunc  domi  prefentes ;  quod  fi 
"  adhuc  non  fe  reformavcrit,  tcrtao  per  prefidcntem  et  majorcm 
^  partem  fociorum  expellatur  a  collegio  in  pcrpetuum.  Quod  fi 
<^  quifque  perendinantium  aliquod  crimen  committal  unde  fcan- 
^(  dalum  aut  infamla  eidem  collegio  oriatur  idem  ab  hoc  collegio 
*«  protinus  expellatur.*' 

Mr.  Jones  for  the  profecutor  propofed  to  maintain,  i^.  That 
the  fentence  of  expulfion  was  examinable  in  this  court,  idly^ 
That  it  was  irregular,  and  confequently  illegal. 

Upon  ihtfrjt  point :  Colleges  are  foeieties inftituted,  notmerety 
for  the  purpofe  of  difturbing  the  founder's  property,  but,  like  att 
other  corporations  they  have,  for  their  objed,  the  public  utility* 
They  may  then  be  confidercd  in  two  different  capacities :  i-  cor- 
porate  ;  2.  eleemofynary.  In  each  of  thefe  chara£iers,  they  are 
fubjeft  to  a  different  jurifdi6iion.  In  matters  which  concern  their 
public^  their  corporate  character,  they  are  controllable  like  every 

other 
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oihcr  corporate  bodjr,  by  the  general  law  of  this  coontiy-:  In      17-^. 
matters  wihtch  regard  their  prirate  or  eleemofynary  chandler. 


their  proceedings  are  examinable  by  perfons  appointed  by  the      ^y^ 
•founder,  their  relpedire  vifitors.  Ciuki»oii« 

Thcfe  inftitotioiTd  are  in  general  compofed,  not  only  of  mem« 
bcrs  who  participate  of  the  endowment,  but  of  others  who  do 
not.  The  latter,  howercr,  are  confideivd  ftridlly  as  members  of 
the  college.  The  term?  of  their  admiiGon,  their  rank,  their  ha- 
fcfts,  their  pririlcges,  then*  difcipline  and  regulation,  the  caufes 
for  the  cenfare  or  evpulfion  of  them  are  defined  and  prefcribed 
by  the  ftatutes,  which  form  the  general  conftitution  of  the  col- 
lege. In  virtue  of  this  relation,  they  claim  to  be  members  of  the 
Unirerfity,  or  aggregate  Corporation  compofed  of  the  members  of 
the  different  colleges.  In  this  chara^er  they  are  fubjeft  to  fur- 
ther regulatioas,  snd  in  return  receive  eflcntial  advantages:  they 
become  entitled  to  different  degrees,  diftin£lions,  and  vsdnabk 
privileges  in  the  learned  profeflions,  and  to  a  quaHficatiofi  as 
dcSon  or  xeprefisfttatSves  for  the  Untvearfity  an  Parlitoient. 

There  is  nothing  which  efientially  diffwrrnces  die  particular 
conftitution  of  Qtieen's  College  from  that  of  any  other.  It  was 
€rft  founded  by  Marg&rH  of  Anjcu^  queen  of  Hen.  6.  and  aftor* 
wards  further  endowed  by  Elizabeth^  wife  to  Ed.  4.  The  founda- 
tion confifts  of  a  mafter,  19  fdlows,  and  8  fcholars.  Mr.  Cfww- 
fird  the  prefent  profecotor,  claims  no  part  of  the  endowment, 
4mt  was  duly  admitted  a  member  of  the  college* 

If  the  fentence  by  which  Mr.  Cratoford  is  (deprived  of  the 
tights  incidental  to  his  cfaaraAer  as  a  memher  of  the  college,  be 
not  examinable  in' this  court,  he  is  mtbaut  remtdy*  For  the 
province  of  the  vtfitor  is  confined  to  oafeaia  which  ^e  founder's 
property  rs  concerned.  This  was  fettled  In  Dawfmfi  cafe*.  It  •  rn  c»nc- 
was  there  dc^termined,  4dhat  members  of  the  po&cutor's  defcrip-  *s^i>  J"V^ 
'lion  harve  no  appeal  to  the  vifitor'^  j^rifdiAion,  But  it  is  fuffi- 
cientthat  the  proceeding  is  without  redrefs  in  any  other  juriMic- 
tion,  to  tender  it  amenable  to  this  court,  which  ever  intcipofes 
to  prevent  a  defe£k  of  juftice  to  the  fubje£l.  This  principle  is 
declared  in  the  Great  Charter,  and  exprefsly  recognized  in  Ba^% 
caie,  X I  Ca.  98.  It  was  there  refolved^  ^  that  to  this  court  of 
^  King^s  Bench  belongs  not  only  authority  to  oorreft  errors  in 
^  judicial  proceedings,  but  errors  and  mifdemeanors  likewife  ez« 
*<  trajudicial,  tending  to  the  breach  and  oppreffion  of  the  fubje6l» 
•<*  or  to  taifing  any  faction  or  debate,  or  any  manner  of  mifgo- 

^  venuneot ; 
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'775-     "  ▼crnn^ent;  ««  ^<fc»*  '^'  ^^  manner  of  wrong  or  injury^  pMU 
—  ■        -  **  or  prwaUy  may  be  done^  tut  may  he  remedied  by  due  courfe  of 

CiuHooN.  This  is  the  cafe  of  a  corporation,  inftituted  for  the  improre- 
meot  of  the  public  manners,  by  the  inftru£lion  of  youth,  and 
the  adrancement  of  nfefui  learning,  ezercifing  powers  which  are 
an  emanation  from  this  court.  In  this  view  it  is  clearly  fubje£l  to 
the  authority  of  this  court,  which  is  not  only  invefted  with  a  con- 
trolling  power  over  all  corporations,  but  is  alfo  the  national  cuf' 
tos  morum^  the  fuperintendiog  guardian  of  the  public  morals. 

This  court  will,  therefore,  not  confider  itfelf  as  precluded  from 
an  examination  of  this  fentence,  and  a  declaration  that  it  is  ir- 
regular, if  it  (hould  be  fo  found,  which  is  all  that  the  pr efent 
cafe  demands.  For  the  queftion  in  the  prefent  proceeding  is 
iimply^  Whether  the  fentence  be  really  a  regular  fentence  of 
expulfion  ?  If  it  is  not,  the  defendants  are  guilty ;  if  it  is,  they 
<  muft  be  acquitted.      , 

Second  ^oiTiU  The  fentence  is  clearly  irregular.  The  fta- 
tute  dt  perendinantibuf^  which  pro? ides  for  the  regulation  of 
thofe  members  of  the  college  who  are.  independant  of  the  en- 
dowment, dire£is  the  mode  of  their  admiflion  to,  and  expulfion 
from  the  college.  For  a  very  obvious  reafon,  the  fame  defcrip- 
tion  and  number  of  perfons,  which  is  requifite  to  their  admiflion^ 
is  made  neceflary  for  their  expulGon  ;  the  Mafter  and  the  nu^or 
part  of  the  Fellows.  Now  this  fentence  of  expulfion  is  only  by 
the  Mafter  and  o/if  Fellow;  the  fccond  fentence,  indeed,  is  by  a 
Mafter  and  two  Fellows,  which  evidently,  however,  do  no  not  con- 
ftitute  a  majority.  ,  . 

Mr.  Pemberton^  contra^  for  the  defendant,  ijt  Point.  It  is 
a  general  rule  of  law,  that  a  fentence  or  judgment  of  any  Qourt 
or  authority,  having  competent  jurifdi£lion,  Js  concluGve  until 
reverfed.  Carth.  ^25.  Butler's  Nu  Pri.  244.  I  Salt.  2po. 
Blackhanfs  cafe.  The  propriety^ ,  therefore,  of  this  fentence  of 
expulfion,  could  not  be  enquired  into  collaterally  at  nifipriia 
upon  this  indictment. 

2d  Point.  The  fentence  is  a  good  and  valid  fentence.  As  to 
the  ftatute  de  peren'dinantiius,  a  felhw  commoner  cannot  be  con- 
fidered  as  ^  perendinans.  But  fuppofing  he  could,  the  interpre- 
tation of  the  ftatutes  is  given  to  the  Prefident  and  the  major  part 
of  the  Felloes :  and  the  interpretation  they  have  given  to  the 
term  major  part^  is,  that  it  means  the  majority  of  the  Fellows 
prefent  in  college.    Therefore  this  fentence  though  ligaed  by 

the 
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the  Mafter  and  aoe  Fellow  only,  being  the  only  Fellow  in  col-     1775. 
lege,  is  ftri&ly  regular  and  legal. 


Cur.  advifare  vult^  ^" 

Afterwards,  on  Monday  June  the  '26th,  Lord  Mansfield.  Ac)^''  ciivNooir. 
vered,  the  opinion  of  the  court.     His  Lordfliip  ftated  the  cafe  at 
large,  and  proceeded  thus : 

The  profecutor,  after  thefe  proceedings,  continued,  by  force, 
and  in  defpite  of  the  college,  until  Julyy  when  the  fa£l  for  which 
the  indi£lment  is  brought  happened.    But  he.  had  never  before 
made  any  complaint  about  the  proceedings,  nor  appealed  to  the 
▼ifitor.     The  queftion  upon  thefe  fa£)s  is.  Whether,  after  the 
proceedings  fo  had  againft  him,  he  had  a  right  to  continue  in  the 
college?  It  has  been  argaed,  that  he  was  a  mere  boarder;  and  if 
fo,  that  he  had  no  right  to  continue  after  the  notice  given  him  to 
leave  the  college ;  and  we  all  think  that  he  appears  to  be  a  mere 
boarder.    Mr.  Jones  has  furniflied  me  with  a  cafe  which  feems 
decifive  as  to  this  point,  and  is  as  follows :— jBx  parte  John  Da--  Davifi$r% 
vifon^  Efq;  in  Chancery  at  Lord  Apfiey^ihoM^t^  July  2  ^th,  1772.  ^^ 
Mr.  Join  Davifon  was  admitted  a  commoner  of  Univerfity  col-  Commoner  d 
lege  in  Oxford^  and  after  having  performed  the  greatcft  part  of  coikgVin 
his  public  excrcifes,  and  having  kept  all  the  terms,  within  one,  re-  ^^*''^^ 
quifite  for  the  purpofe  of  taking  the  degree  of  Batchelor  of  Arts,  cr. 
'  he  was  expelled  the  faid  college. 

He  preferred  his  petition  to  the  Lord  Chancellor  as  viGtorj 
Univerfity  college  being  of  royal  foundation,  and  the  petition 
ftates— That  Unjycrfity  College  was  a  foundation  of  King  yf/-  PetitkMw^ 
fredy  annoy  872. — That  by  charter ^  x!cit  faid  college  doth  now 
co^fift  of  a  mafter y  i2felhwSi  and  other  membersi — That  he  was 
admitted  according  to  the  tenor  of  the  charter ;  that  he  was  ex- 
pelled by  the  mader  and^v^  fellows,  which  does  not  conftitute 
one  half  of  the  fellows  of  the  college.— The  appellant,  therefore, 
prayed,  that  the  matter  might  be  taken  into  confideration^  that  Prayer, 
the  mafter  and  fellows  might  be  ordered  to  attend  •,  and  that  the 
charters,  books,  and  ftatutes  might  be  i^ifpedked  and  produced  at  • 
the  hearing  of  the  petition;  and,  in  general,  that  the  appellant 
•  Jnight  be  rcdreffed. 

The  Lord  Chancellor  ordered,  that  the  parties  (hould  attend,  Order  1501 
and  that  the  public  books,  ^c.  bfc.  (hould  be  infpefted.    Upon  '«"'''' »77»- 
this,  the  college  prefcnted  a  counter-petition,  fuggefting,  that  Crofs.petl* 
certain  allegations  in  the  appellant's  petition  are  unfupportcd  by 
evidence,  particularly  thefe : — "  That  the  college  now  confifts  by 
**  charter,  of  a  mafter,  12  fellows,  and  other  members :— That 

••  your 
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jlfe^     ^^  T^ut  petitioiier  w«8  admitted  a  meniber  piirTuttnt  to  the  char* 
*<  ter/*  Whereas  they  (hew,  that  the  college  i«  a  corporation  bf 


^"       prffcriptim^  though  confirmed  by  fevcral  royal  charters.     That 
Gbdnpom.  it  18  zn-deemofynary  corporation ^  and  confifts  only  of  a  mqfierznA 
xifiiUnvs:  that  they  are  adTtfed»  and  do  fubmit  that  commoners^ 
u  e.  fuch  as  pay  for  their  lodging  and  diet,  and  are  independant, 
io  not  Mong  to  the  college,  nor  are  of  the  foundation :  that  they 
are,  of  courfe,  not  entitled  to  the  proteGtion  of  the  Tilitor,  and  can 
have  no  title  to  the  produAion  of  the  college  papers.    They 
Pnyer.        therefore  pray,  that  they  may  be  beard  againft  the  petition  of  the 
faid  Dav^on  ;  and  that  fo  much  of  the  above  order  as  relates  to 
the  infpe£iion  and  produdion  of  the  college  books,  He.  i^c.  may 
be  fufpended,  till  it  be  determined  *'  whether  this  be  matter  of 
"  vifitatoriai  cognizance  ?" 
Order  ^ri/      The  Iiord  Chancelbr  accaitiingly  fufpended  that  part  of  the 
^  .  order.— The  mafter  afterwards  made  an  affidavit,  that  the  college 

was  merefy  eleemofynary  ;  that  it  had  undergone  various  changes, 
till  at  laft.  Queen  Elizabeth,  in  the  15th  year  of  her  reign,  incor- 
porated it  <'  per  nomen  magiftri  et  fociorum  collegii  magnje 
**  aulx  univerfitat.  Oxon  .•"  that  in  the  faid  grant  there  is  no  me$^ 
tion  of  zny  commoners,  or  other  perfons  independint  of  the  found- 
ation, and  that  Mr.  Davifon  never  was  a  member  of  the  fociety, 
never  belonged  to  the  foundation  in  any  fcnfe.  The  queftion 
was,  *'  Whether  in  a  college  Independants  of*  the  foundation 
••  were  of  vifitatoriai  jurifdi£lion  ?** 

On  the  part  of  the  college  it  was  argued,  that  the  viGtor^s  ju« 
rifdi£iion  is  confined  to  the  foundation,  and  is  derived  folelyfrom 
the  intention  of  the  founder  with  refpe£i  to  the  diftribution  of 
his  property.  That  independatit  mcmbcVs  are  pupils  received 
into  the  college  by  the  *Ma(ter  and  Fellows,  and  fubmitted  to 
their  difcrctionary  government ;  they  are  ftrangers  to  the  found- 
ation. They,  therefore,  have  no  other  remedy  in  cafe  of  parti- 
cular grievance,  than  that  which  the  laws  of  the  land  afford  them, 
they  have  no  appeal  in  the  vifitoi's  jurifditlion.  The  vifitor 
cannot  give  cofts,  and  young  men  of  fortune  may  ruin,  or  at  kaft 
harafs  the  univerfity  by  continual  vexation. 

On  the  part  of  the  appellant  it  was  infifted,  that  the  vifitor'a 
jurifdi^ion  is  not  confined  to  the  foundation,  but  comprifes  the 
whole  government  of  the  college :  that  the  independant  mem« 
bers,  though  ftrangers  to  the  eleemofynary  conftitution  are  not 
ftrangers  to  the  college^  being  recognized^  defcribed,  and  defined 
in  the  conftitution  of  the  univerfity*    For  by  the  univeifity  fta- 

tutest 
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tales,  a  degree  cannot  be  taken  by  a  perfon  not  a  member  of  ^     ^7TS* 
college.     That  the  fame  (latutes  ena£t  the  duties,  privileges^  ,• 

ranks  and  habits  of  independent  members,  according  to  their       ^" 
feveral  orders^    That  tbefe  defcriptions  and  definitions  are  ac-  CftviiBoir. 
knowlcdged  by   thofc  laws  which  affirm  the  conftitution  of  the  , 
univcrfity.     That  thofc  laws  will  imply,  on  the  part   of  mem- 
bers admitted  intra  mmnia  adis^  fubmiffion  to  the  orders  and  fta- 
tutes  of  the  focicty,  and  on  the  pait  of  the  college,  protediion  and 
rcdrcff .  '  The  relation,  therefore,  of  thefc  independent  members 
to  the  college  being  legally  recognized,  definite,  ^nd  certain,  they 
have  an  appeal  to  the  vifitor  — ^The  Lord  Chancellor,  with  the 
advice  of  De  Crgy^  Lord  Chief  Jufticc  of  the  Common  Pleas» 
.  and  Mr.  Baron  Mams,  difmifled  Mr.  Davififi*s  petition.     And  Petition dlft^ 
upon  examination  of  the  original  order,  it  does  not  appear  that 
any  mention  is  made  of  the  petitioner  having  liberty  to  infpe£l 
the  books  and  charters,  ^c.  of  the  college,  in  order  to  the  dif« 
covery  of  any  corpontU  right  he  might  have. 

Now  the  order  in  that  cafe  is  exprefsly  founded  upon  the 
ground  of  the  appellant  bcin^  an  independent  member  and  a 
mere  ilrungcr.  Here  the  prufccutor  is  an  independent  member  ; 
and  if  fo,  the  authority  i  have  ju(t  mentioned  puts  an  end  to  the 
queftioa :  Bccaafe,  as  a  mere  boarder ,  he  had  no  right  to  continae 
in  the  college  after  they  had  given  him  notice  to  quit.  It  may 
be  faid  there  is  a  difFt:rence  between  that  cafe  and  this,  becaufe 
the  (latutes  of  Unlverfity  College  take  no  notice  at  all  of  inde- 
pendent members  or  (trangers ;  whereas  there  are  expiefs  pro- 
'vifiunsand  regulations  in  the  i\atutcs  of  Queen's  College. con* 
cerning  them.  Butfuppofing  Mr.  Crawford  were  fubjeJi  to  the 
rules  and  orders  of  the  college  ;  in  that  cafe  it  is  infifted  that  the 
fentence  of  expulfion  is  illegal :  And  at  the  trial,  the  (latutes  of 
the  college  were  offered  in  evidence  to  (hew  that  it  ihould  have 
been  figned  by  the  mader  and  a  majority  of  the  fellows,  whereas 
it  was  figned  by  the  mafler  and  one  fellow  ohly.  The  anfwer  to 
it  is,  that  even  if  the  allegation  were  well  founded,  the  merits,  the 
juftice,  x)r  the  regularity  of  the  expulfion  cannot  be  entered  into 
at  the  a(Ezes  ;  but  the  proper  mode  of  impeaching  it,  is  by  ap*- 
peal  to  the  vifitor.  Mr.  Jullice  Willes  was  of  that  opinion  at  the 
trial :  but  referved  the  queftion.  Whether  the  (latutes  were  to  be 
admitted  in  evidence  to  impeach  the  fentence,  and  enter  into  the 
validity  of  it  there.  And  we  are  all  of  opinion  with  Mr.  Juftice 
WUks^  that  they  could  n6t.  So  that  even  if  Mr«  Crawford 
was  a  member,  and  fubje£l  to  the  jtirifdl£lionj  rules  and  orders 
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'775*     ^^  ^^^  collegei  his  mode  of  redrefs  is  by  appeal  to  the  Tifitor^ 

-  and  not  to  this  court. 

i^"i  The  king's  courts,  if  the  college  do  not  exceed  their  jurifdic- 

Gkvnqom.  tionj  have  no  cognizance,  no  fuperintendance.  But  the  vifitor 
is  the  only  perfon  to  be  applied  to,  and  moreover  his  judgment  is 
finalJ  He  does  not  proceed  by  the  rules  and  forms  of  the  com- 
mon law  ;  but  he  fuffers  a  party  alUj^are  non  alUgata^  et  pr^bare 
hen  probata  ;  and  decides  entirely  upon  the  merits.  Therefore 
this  ezpulfion  by  the  Mailer  and  refident  Fellows  mud  be  taken 
by  every  body  tU  be  a  right  fentence  till  avoided  or  fct  aGde  by 
the  vifitor  wha  is  the  fole  judge.  So  with  refpeft  to  fentences 
of  the  ecckfiaftical  court;  the  temporal  courts  mud  confider 

•  them  as  final  and  conclufive  until  reverfed. 

So  in  cafes  within  the  jurifdiQion  of  the  Admiralty  courts, 
their  judgment  is  conclufive  until  reverfed. 
.  In  this  cafe  expulfion  is  a  matter  entirely  of  their  own  jurif« 
.di£tion.  The.  vifitor  might  have  proceeded  upon  the  contempt 
and  mifbehaviour  fubfequent  to  the  original  offence.  There  is 
;in  end  of  all  difcipline,  if  this  expulfion  might  be  overturned 
by  force  and  violence  without  taking  the  proper  courfe  of  ap- 
plying to  the  vifitor.  Therefore  we  .arc  all  moft  clearly  and 
Ihongly  o£  opinion,  that  Mr.  Jufticc  JViUfs  did  extremely  right, 
in  refufing  to  admit  any  part  of  the  (latutes  to  be  read  in  evidence 
at  the  trial. 

It  is  fuggefted  to  me,  that  if  this  were  a  common  law  right, 
like  Dodor  £entley*s  to  a  degree,  it  mud  be  fubmitted  to  until  a 
proper  application  were  made  to  a  court  of  judice  in  a  legal  way. 
Jt  cannot  be  Overturned  by  force  and  violence.  Therefore 
let  there  be. 

Judgment  for  the  defendant. 


Fridaj^s  English  qui  tarn  ver/us  Ccx. 

,TM[R.  BULLER  moved,  that  the  proceedings  in  this  cafe, 
which  was,  an  adion  on  the  ftatutc  of  ufury,  might  be 
ftayed,  until  the  cods  taxed  on  a  nonpros  m  the  caufe  wherein 
Samuel  CbadxvUk  was  plaintiff^  and  the  faid  WiUiam  Ccx  defen- 
dant (being  20  /.)>  ^ere  paid. 

AstoN  Judice.  Though  the  court  may,  perhaps,  in  fome  cafes, 
have  been  ^fiF  their  guard,  and  may  have  granted  a  motion  of  this 
fcind^  it  has  always  been  lefufed,  on  co^Cderation  ;  a&d  the  rea* 
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.fon  is,  that  the  party  is  at  libertyi  ifhepleafcs,  to  purfue  the  .1775. 

<co(lsof  the  former  a£lion ;  and  cited  a  cafe  of  fP'arwgY.  Potter^  — 

which  he  faid  was  decided  about  a  year  and  a  half  ago,  ia  which  ^w^ 

the  court  denied  a  Gmilar  motion.  Co«. 
Per  Cur,  Take  nothing  by  the  motion.  * 


Rex  verfus  William  Bower,  ^nday^ 

'THE  defendant,  who  was  a  pawnbroker ^  *wa8  iiidi£ted  for  j^  ^^.^  . 
making,  and  caufing  to  be  made,  one  gold   watch  chain,  txffiKi  to 
weighing  fifteen  pennyweights  and  nine  grains,   of  worfe  gold  y^/^' *" 
than  it  oueht  to  be  made  :  to  wit.  of  gold  no  way  agreeinf  with  ^rougi>t 

!.«,..•..  ..  ,  r  ,  rs        %0\'^  under 

the  itandard,  but  being  accord mg  to  the  rate  of  twelve  carats,  ihtfleriing 
and  two  grains   in  the   pound   weight  Troy  worfe  than  the  "Jj^^*"^/'^ 
fiandard :  and  for  that,  he  the  faid  William  Bower^  the  faid  gold  the  true 
chain  fo  falfely  made,  ^c.  afterwards  falfely  and  knowingly,  to  "^^^2^'    ^ 
one  tfUliam  Black,  did  expofe  to  fale,  and  fell  as  and  for  a  thing  ]^hichif 
wholly   made  of  goldy  and  agreeing  with  the  i^iAJfandard^  in  con-  goM/mUbt, 
tempt,  £5V.    *  -    "a^ivtfrt 

impofition 

The  indi£tnient  contained  a  fecond  count,  which  was  word  onjy  in  a 
for  word  the  fame  as  the  former,  except  tjjatthe  former  charged  /^IHT**^*^ 
the  defendant  with  making  and  fellings  whereas  the  latter  only 
charged  him   with  exp^tng  to  fale  and  felling  one  other  gold 
watch  chain,   l^c.  as  and  for  a  thing  wholly  made  of  gold     - 
agreeing  with  the  ftandard.     The  jury  found  the  defendant  not 
guilty  on  ihtfirft  count ;  but  guilty  of  the  premifes  in  the  fecond 
count. 

Mr.  Dunning  Jiad  obtained  a  rule  to  Ihew  caufc  why  the 
judgment  (hould  not  be  arretted  upon  the  ground  of  this  not 
being  an  indi£lable  offence,  and  alfo  leave  to  move  for  a  new 
trial,  if  the  court  (hould  be  againft  arrefting  the  judgment. 

Mr.  Wallace  and  Mr.  Lucas  now  (hewed  caufe,  and  infifted 
that  the  offence  as  charged  in  the  indi£kment  was  a  public  fraud 
and  cheat  in-thecourfeof  the  defendant's  trade,  and,  therefore^ 
indictable  at  common  law,  and  cited  Tremaine*s  Entries. 
The  ^een  v.  Macarty  etaL  I  Zalh  286.  6  Mod^^ji.  %  Lord 
Raym.  1179. 

Mr.  Dunning  contra  contended,  that  at  the  utmoft,  this  was 

tio  more  than  a  mere  civil  wrong,  and,  therefore  not  indi£table. 

That  as  to  its  being  a  cheat,  the  indictment  contained  no  fuch 

.charge^  nor  did  it  appear  upon  the  evidence  given  at  the  trial, 

Ya  that 
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that  the  ilefendant  knew  whether  the  chain  was  of  the  ftandard 
weight  or  not.     For  the  Tale  was  by  his  fcrvant ;  who,  upon  be- 


^^      ing  alked  by  the  plainttfF  if  it  was  real  gold,  anrwered  in  the  af- 
Bowit.     firmativc  that  it  was. 

The  queftion,  therefore  is,  Whether  this  ignorant  mifreprc- 
fentation  of  the  fervant  is  fuch  an  offence  as  (ubjeds  the  roafttr 
to  an  indiflment,  and  he  infifted  it  was  not. 

AfterwardS)  on  Wedmfday^  June  the  25th,  Lord  Mansfield  rt^ 
ported  the  evidence  as  follows :  The  profccutor  fwore  that  he 
bought  the  chain  at  the  defendant's  (hop,  of  Thomas  Jo^ia  the 
defendant's  fervant,  and  aiked  him  if  it  was  real  gold.  He 
faid  it  was  :  That  he  carried  it  to  be  examined,  when  he  found 
it  to  be  under  the  (land  ird  weight  and  not  maikL'd  :  Upon  which 
he  returned  to  the  defendant's  (hop,  and  demandetl  his  money 
back  of  the  defendant,  which  the  defendant  refufed  to  give  him. . 
I  have  taken  in  my  note,  that  the  defendant  expofed  it  to  fale^ 
but  have  omitted  the  words,  *«  knowings  ^cJ^ — As  to  that,  the 
knowing  it  to  be  under  the  (landard,  is  an  inference  of  law  ;  but 
the  felling  by  his  fervant  was  certainly  his  expofing  it  to  fale. 

His  lord  (hip  then  proceeded  thus  :  The  queftion  is,  Whether 
the  expo(]ng  wrought  gold  to  fale  under  the  itandard,is  indicta- 
ble at  common  law  ?  There  are  two  precedents  in  Tremaine''% 
Entries  ;  one  for  making,  the  otiier  barely  for  expofing  to  fale. 
The  ftatutes  upon  the  fubje£l  relate  only  to  goldfmiths. 

It  is  certainly  an  impofition  ;  but  I  incline  to  think  it  is  one 
of  thofe  frauds  only  which  a  man\sown  common  prudence  ought 
to  be  fufficient  to  guard  him  againft,  and  which,  therefore,  is  not 
indi£lable  ;  but  the  party  injured  is  left  to  his  civil  lemedy. 

Aston  Jufticc. — I  rather  think  this  is  a  private  cheat.     It  is 
not  felling  byfalfe  meafure,  it  is  only  felling  under  the  (landard. 
Selling  cozXs  under  meafure  is  not  an  indi£labl'  olTcnce,  but  fcU 
Drlffield'       ^"'8  *^^"^  ^ifoff^  mcafurc  is  *  ;   and  cited   Rex  v.  Lewis.     Rex 
Hil.  a;  Geo*  v.   Wheatiy.    Hii  I   Geo.  '^^  B.  R.     Delivering  fixtien  gallons 
*•  of  beer,  as  and  for  eighteen,  held  only  a  private  fraud,  and  not 

f  Since  re-    ind  i£l  able  f,  2  £</rr.  1 1 25. 

^BUc^!"  WiLLES  Juftice.— I  am  of  the  fame  opinion.  The  fale  in  this 
R^*  »73«  cafe  is  not  a  fale  by  falfe  weight,  or  by  falfe  meafure,  but  Only 
of  a  watch  chain  of  inferior  value  ;  and  it  is  a  favourable  caft  • 
for  it  was  the  fervant  who  fold  it,  and  not  the  mafter,  though 
to  be  fure  the  prefumption  is,  at  the  fame  time,  that  the  mafter 
knew  of  it.  Rex  y.  Wilder ,  Mich.  6  Geo.  i.  Rex  v.  Wheats 
lej^  Hil.  I  Geo.  3.      Rex   verfus  Pinkney^  Pafch.  6  Geo.  2.      I 

think 
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think  it  is  within  the  reafoning  of  thofe  cafes  a  private  offence^      1775- 
and  therefore  not  indictable. 


R  vx 

Rule  for  arrefling  the  judgment  abfolute.  ^^.^^^ 


Bow  IK. 


M 


Rex  ver/us  Fieldhouse.  >«*7di. 

R.    LUCAS   moved,   on  the  part  of  the  profecutor,  to  Jndiament 
quaih  an  indi£)ment  againft  the  defendant,  confiding  of  ^?'two^ 
two  counts  ;  one  for  a  rioly  the  other  for  an  affauh^  and  took  this  counu  ;  one 
exception  :  that  the  grand  jury  had  only  found  it  a  true  ki/l^s  to  indorfed' 
the  count  for  an  aifault,  and  indorfcd  ignoramus  on  the  count  for  J^.^hej^fy 
a  riot ;  whereas  they  (hould  have  found  the  whole  to  have  been  a  «  aMf/*  the 
true  bill,  or  have  rejefled  the  indiSment  in  toto:  and  cited  iHawk.  f^^^^j, 
P.  C.  210.  Teh.  99,  100.  Rex  V.  For  J.  Rule  to  (hew  caufe.         returned 

On  Saturday  Ju/y  I  ft,  Mr,  Su/ler  (hewed  caufe.  and  infifted  ."^'i!!^ 
that  the  do£triiie  as  laid  down  in  2  HawL  210.  did  not  apply  to  ^^^g^* 
the  cafe  of  different  counts  in  the  fame  indiAment,  which  was 
the  cafe  here  ;  but  only  to  cafes  where  the  jury  find  billa  vera  and 
ignoramus  upon  different  parts  oi  one  z\\i\  the  fame  charge.  Here 
the  charges  are  two  diftind  charges  ;  the  jury  find  one  to  be 
well  founded,  the  other  not,  which  they. may  well  do. 

Mr.  Lu^as^  contra,  contended^  that  the  finding  of  the  jury  in  . 
this  cafe,  was  clearly  bad  \  for  the  words  of  the  indorfement  do 
not  make  the  indi£lment,  but  only  evidence  the  aflent  or  dif- 
fent  of  the  grand  inqueft.  The  bill  itfelf  is  the  indt£kment» 
when  affirmed.  But  here,  part  only  of  the  bill  is  afiirmed; 
therefore  the  whole  is  void  :  and  relied  on  the  cafe  of  Rex  v. 
Ford^  TeL  99.  and  2  Hawk.  210,  cited  above. 

Aston  Juftice.  This  cafe  certainly  does  not  come  within  the 
AoCixmtoiRex  v,  Fordf  and  2  Hawk.  2fo.  That  dodrine 
relates  only  to  cafes  where  the  grand  jury  take  upon  themfelves  to 
find  part  of  the  fame  indiftment  to  be  true,  and  part  falfe.  In 
that  cafe  it  is  held  that  the  whole  is  void  ;  and  the  reafon  feems 
to  be,  becaufe  the  jury  do  not  aiSrm  the  fa£t  fubmitted  to  their 
enquiry.  But  where  there  are  two  diftinft  counts,  as  in  this 
cafe,  the  finding  biila  vera,  as  to  one  count  only,  and  rejedling  the 
ether,  leaves  the  indidmcnt  as  to  the  count,  which  die  jury  af- 
firin,  juft  as  if  there  had  originally  been  only  that  o«/ count.  If 
you  can  take  advantage  of  it  any  other  way,  yoa  arc  at  liberty  to 
do  fo,  but  I  think  there  is  no  reafon  to  quafh  the  indi£kment. 

Mr.  Juftice  JTiUes  and  Mr.  Juftice  AJbhurJi  concurred. 

Per.  Cur.    Rule  difcharged. 

•^3 
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»775-   • 

7«wa8ih.  •>     Rex  ver/us  Inhabitants  of  Ringwood, 

On  appeal  jV/TR.  Mansfield  laft  term  obtained  a  rule  to  ^licw  caufc 
poor's  why  an  order  of  fcHions,  quafliing  a  rate  made  for  the 

Miife*parti.  '^^^^  ^^  ^^^  poor  of  thc  paiifh  of  Ringwood^  in  the  county  of 
cularpcr-  Southampton^  (hould  not  be  quaflied,  and  why  the  faid  rate 
ticularp^o-*  ihould  not  be  confirmed. 

STm^ied         ^^he  order  of  fcffions  was  made  upon  the  appeal  of  John  Short,' 

*h  *f*ffi"'^*  ^"^  ^^  ^^^  inhabitants.    It  was  ftated  on  the  feffions's  order,  that 

ought  not  to  it  appeared  to  them,  that  JohnNenvman^  Stephen  Junksy  and  27* 

wh<?crate    »w/i&^  Swetland  were  poflefled  as  copartners  oijlock  in  the  trade 

but  fhouM'  and  bufinefs  of  common  brewers  and  maltfters  in  the  faid  parifh  of 

lbch*parti "  Ring^ood^  to  the  value  of  4000  /.    For  no  part  of  which  thc  faid 

culars.         copartners,  or  cither  of  them,  were,  or  was  in  the  faid  rate  aflefl^ 

perfonai '     cd  to  the  relief  of  thc  poor  of  thc  faid  parifh* — That  thc  faid 

«i»SbfcV    y^^^  Newman^  Stephen  Junks ^  and  Timothy  Swetland^  were  all, 

at  thc  time  of  making  the  faid  rate,,  and  flill  are  inhabitants  of 

the  faid  parifh  of  Ringwood, — And  it  doth  not  appear  to  this 

courts  that  ^o-i  i« /rfl^/  hath  ever  before  been  rated  in  the  faid 

fari/h.-^ThcTcfovCf  this  court  is  of  opinion,  and  doth  adjudge 

that  the  faid  recited  rate  ought  to  be  quafhed,  and  thc  fame  is 

hereby  quaflied  accordingly.     And  this  court  doth  hereby  order 

a  new  rate  to  be  made  immediately  for  the  relief  of  the  poor  of 

thc  faid  parifh,  by  the  church-wardens  and  ovcrfccrs  of  the  poor 

of  thc  faid  parifh  of  Ring^vood. 

Mr.  Dunning  and  Mr.  Burrough  (hewed  caufe*— -The  quef- 
fion  is,  Whether ^f/^Aj/  property  is,  or  is  not  rateable  by  the  flat, 
43  EL  c.  2.  ?  That  it  is,  is  manifctt  from  the  words,  ^*  by  taxation 
«*  of  every  inhabitant^  par/on^  vicar ^  and  others*  for  if  they  were  . 
rateable  only  hi  refpe£l  of  their  land^  the  fubfequent  words 
**  every  occupier  of  lands ^  hotifes^**  &c.  would  be  tautology  and 
fupcrfluous.  Baltotis  Juflice^  edit.  171  J.  f-  73-  tit.  Poor.  RefoU 
to  the  1 8th  queflion.  This  refolution  is  recognized  in  2  Bulfir. 
354.  Sir  Anthony  Earbfs  cafe,  at  Lincoln  afFizes,  11  Mar. 
1633.  9  Car.  I.  "It  was  ordered  and  fettled  by  thc  judges  of 
^<  afFize,  Hutton,  and  Croke^  that  affeirments  for  the  relief  of  th« 
^  poor,  ought  to  be  made  in  an  equal  nianner  upon  the  inhabits 
<<  ants,  according  to  their  vifiblc  eftates,  which  they  had  and 
«  enjoyed  real  and  perfonal^m  thc  place  where  they  dwelt ;  and 
f*  0ut  it  bs(d  been  fo  decided  if  the  judges  of  England"    In  Lord 
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Raym,   1280.  i?/x  v.  Inhabitants  of  Barkings    all  four  judges  *    1775* 
Agreed  and  rcfolved,  that  a  tradefmanz  ftock  in  trade  was  rate-    ^_*      * 
able  to  the  poor  rate,  though  they  differed  whether  the  (lock  of      ninjut 
2i farmer  was  fo  or  not.— Jn  Rtx  v.  Guardians  of  the  Poor  of  Can^  Inha^uptt 
terbury^  HiL  9  Geo.  B.R.   Rex  v.  JVhitffejf  P.  10  Geo.  3.  R.B*  Rwowoop, 
and  in  a  cafe  from  Warwick/birei  in  all  of  which  this  queftiba 
came  before  the  court,  the  court  avoided  faying  that  perfonal* 
property  was  not  rateable,  and  gave  judgment  on  other  fufficient 
grounds  which  occurred. 

Mr.  U^allace^  Mr.  Mansfield^  and  Mr.  Kerby  contra. — The  or-  ^ 

der  of  fciGons  ought  to  be  quaflied,  ift|  Becaufe  the  ju (I ices  have 
done  wrong  in  quaihing  the  whole  rate,  whereas  they  might  and 
ought  to  have  amended  it  under Jlat.  1 7  Geo.  2.  c,  3.  and  fo  it  was 
determined  in  Rex  v.  Inhabitants  of  Whitney,  andly,.  The  order 
of  fefiions  has  rated  the  nvhole  (lock  in  trade  of  the  appellants  be« 
low,  who  are  brewers,  without  making  any  allowance  for  their 
debts  ;Vhereasj)crfonaI  property,  if  rateable  at  all,  ought  to  be 
rated  after  all  proper  deduflions ;  otherwife,  the  debts  may  ex- 
ceed the  value  of  the  (lock;  and  in  fa£l  in  this  cafe,  moft  of  the 
articles  of  the  trader's  (lock,  as  malt  and  hops  have  been  already 
taxed  where  they  grew. 

As  to  the  authorities.  Sir  Anthony  Earb/s  cafe,  2  Buljlr.  354. 
is  inapplicable  to  the  prefeiit  cafe.  The  only  quedion  th^re  was, 
whether  he  was  rateable  in  refpeft  of  land  out  of  the  pari(h  :  thertf 
was  no  qtiedion  about  perfonal  property.  — The  cafe  in  Lord 
Raym.  1 281.  related  to  (lock  upon  a  farm. 

Aston,  Juftice.— The  quedion  was,  Whether  he  was  rateable  ^ 
for  his  hay  and  corn,  which  had  paid  before  ?  It  has  neverbeeri 
decided  that  dock  in  trade  is  not  rateable.  Sir  Jofeph  Tatesj  in 
Rex  v.  Guardians  of  the  Poor  of  Canterbury^  did  fay  fomething 
like  it,  in  the  abfence  of  my  Lord  Chief  Juilice :  but  then  it  was 
faid^  that  if  it  was  rateable,  it  mud  be  a  clear  reddue  that  is  rated 
after  all  proper«allowances  and  deduAions. 

Mr.  Wallace^  &c.  As  to  the  word  «*  Inhatytants"  mfat.  43  Ef. 
€.  2.  upon  which  the  argument  has  chiefly  reded,  it  was  uftd  on- 
ly to  didinguitli  perfons  relident  in,  and  occupying  lands  and 
houfes  within  the  pari(h«  from  thofe  who  occupied  lands,  \sfc. 
but  did  not  refide  in  the  pari(h.  This  interpretation  is  warranted 
by  many  authorities.  In  5  Co.  67,  Jefferefz  cafe,  the  court  held 
he  was  ratable  to  the  church  as  an  inhabitant  of  the  pariih  in  it* 
fpe&  of  lands  which  he  occupied  therein,  thopgh  he  refidedelfe* 
where*  2  £3/?.  702.  Lord  Coke\  reading  upon  Oktjlat*  2%  Hen.  81 

Y4  '-S- 
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177J,  .  e,  5.  for  the  repair  of  bridges.     And  fo  in  rcfpcft  of  the  bur- 

*'  thcns  impofcd  by  the  ft;«tures  of  hue  and  cry,  and  for  the  rc- 

virfiu      P*'"^  ^f  county  gaols  r  all  perfons  occupyinjj  lands  or  houfcs  with- 

Inhabitants  in  the  hundred  or  county,  are  held  to  be  inhabitants,  and  liable 

RmeivooA.  to  contribute,  though  thg,y  rcfide  out  of  it 

Lord  Mansfield. —The  court  are  not  obliged  to  give  an  opi- 
nion upon  every  general  queilion,  which  the  I'effiona  may  think 
fit  to  bring  before  it.  In  general,  I  believe,  neither  here  nor  in 
any  other  part  of  the  kingdom,  is  perfonal  property  taxed  tathe 
poor.  Butae.to  this  particubr  cafe,  I  h^vt  no  doubt  what  is  to 
be  done  with  it,  as  the  authority  of  the  King  and  the  Inhabitants 
of  Whitney  is  precifely  in  point.  I  think  the  juftices  would  not 
have  done  very  wrong,  if  thry  had  acquiefced  in  the  pradice 
which  has  obtained  ever  (ince  the  J^at,  4^  £/iz.  of  not  rating  thia 
fpecies  of  property.  The  cafe  of  the  King  and  the  Inhabitants 
oi  Whitney^  was  determined  upon  this  fmgle  ground;  that  the 
jufticetf  in  feffiong  (hould  not  have  qua  (bed  the  whole  rate,  (which 
in  cafes  where  it  is  not  abfolutely  neceflnry  they  are  forbid  to  do 
by^a/.  17  Geo.  2.  r.  'i-feH,  6.)  but  (hould  have  amended  it,  by 
inferting  the  particular  perfons,  and  that  property  which  was 
omitted,  and  which  they  thought  rateable.  So  here,  the  juftices 
at  feOions  ihould  have  amended^  the  rate,  if  they  thought  this  pro- 
perty rateable;  and  then  on  attempting  to  do  it,  they  would  have 
difcovcred  the  wifdom  of  conforming  to  the  pra£lice,  which  they 
exprefsly  ftate  in  the  cafe,  of  not  rating  it.  If  they  had  tried  to 
Jiave  amended  it,  how  would  they  have  rated  this  ftock  ?  Are 
the  hops,  and  the  malt,  and  the  boiler  to  be  rated  at  fo  much  for 
each  ?  Or,  is  the  trader  to  be  rated  for  the  grofs  fum  which  his 
whole  ftock  would  fell  for  ?  If  the  juftices  had  confidered,  they 
would  have  found  out  the  fenfe  of  not  rating  it  at  all ;  efpeciall  j 
when  it  appears  that  mankind  has,  as  it  wtre,  with  one  univerfal 
confent,  refrained  from  rating  it;  the  difficulties  attending  it  are 
too  great,  and  fo  the  juftices  would  have  found  them.  As  to  the 
authorities  which  have  been  cited,  they  are  very  loofe  indeed ;  and 
even  if  they  were  lefs  fo,  one  would  not  pay  them  much  defercncet 
f  fpecially  as  they  differ ;  and  the  rules  they  lay  down  have  not 
been  carried  into  execution  for  upwards  of  ico  years.  They  talk 
of  vifible  property  •,  what  is  w/tble  property?  I  confcfs  I  do  not 
know  what  is  meant  by  vifible  property.  If  every  vifible  thing 
ihould  be  determined  to  come  under  that  defcription,  in  that  cafe 
%  leafe  for  years,  a  watch  in  a  man's  pocket  would  be  rate- 
Hblc    Vifible  property  is  fomething  local  in  the  place  where  a 

man 
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man  inhabits.     But  that  does  not  decide  what  a  mao's  peifonal     1775. 

property  is.    Confider  how  many  traViefmen  depend  upon  ofienji'- 

Ue  property  only.  wrjus 

As  to  the  cale  in  Lord  Raym.  1 280,  the  only  queftion  fubmitted  '"hi^nu 
to  the  court  was>  Whether  the  (lock  of  7^  farmer  was  rateable  to  Rimcwood. 
the  poor  ?  and  they  held  it  was  not.  But  according  to  the  re- 
port, they  go  on  and  fay,  the  Jlock  of  an  artificer  is  rateable: 
They  had  no  cafe  before  them  as  to  that  point,  therefore,  the 
judgment  upon  that  queftion  is  extrajudicial.  But  fuppoGng  it 
were  not,  what  do  they  mean  by  the  viGble  ftock  of  an  artificer? 
Some  artificers  have  a  confiderabic  ftock  in  trade  ;  fome  have  only 
a  little ;  others  none  at  all.  .Shall  the  tools  of  a  carpenter  be 
called  his  ftock  in  trade,  and  as  fuch  be  rated  ?  A  taylor  has  no 
ftock  in  trade,  a  butcher  has  none;  a  ftioemaker  has  a  grpat  deal. 
Shall  the  taylor,  whofe  profit  is  confiderably  greater  than  that  of 
the  (hoemaker,  be  untaxed,  and  the  (hoemaker  taxed  ? — Under 
the  land  tax  siOi  in  London^  to  avoid  inconveniences  they  tax  the 
hotife  in  which  a  perfon  lives  at  a  certain  fum,  by  guefs :  and  to 
avoid  difcovering  a  man's  ftock  they  tax  it  at  random.  Infontuch 
that  I  have  known  a  houfe  occupied  by  a  phyfician,  taxed  the 
fame  as  when  a  merchant  had  it.  But  what  I  ground  my  opi- 
nion  on  in  the  prefent  cafe  is,  that  it  is  exadly  like  the  cafe  of 
Rtx  V.  The  Inhabitants  of  Whitney^  where  the  court  qualhed  the 
order  of  feflions,  becaufe  they  had  quaOied  the  whole  rate  inftead 
of  amending  it :  and,  therefore,  I  am  clearly  of  opinion,  that 
the  rule  for  quafliing  the  order  of  feflions  fliould  be  made  ab« 
folute. 

Aston,  Juftice.— There  has  been  no  decifion  that  perfonal  pro* 
perty  is  rateable:  all  the  opinions  upon  the  fubjed  are  only 
d^a  of  judges.  Lord  Hale  fays,  the  ufage  has  been  againfi 
rating  perfonal  property,  and  that  the  inconveniences  attending 
it  would  be  very  great.  In  Ringwood  it  never  has  been  rated. 
The  three  cafes  that  have  been  relied  on  are  very  loofe.  But  this 
cafe  is  joft  like  the  Whitney  cafe.  There  the  juftices  quaflied 
the  whole  rate  inftead  of  amending  it.  So  the  juftices  have  done 
here.  If  they  had  amended  it  as  they  ought  to  have  done,  they 
would  in  the  attempt  to  make  a  better  rate  have  found  the  dif« 
ficulty  of  rating  perfonal  property. 

Mr.  Juftice  Willei  and  Mr.  Juftice  A/bburfi  were  of  the  fame 
opinion. 

PirCur.  Order  of  Seffions  quafiied. 
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^^'^%*  Caton  veffus  BuRTOw. 

dcmid*^'°"   jyjR.  Butter  had  obtained  a  n'ile  to  (hew  caufe,  why  a  pro- 
wiicrctlie.  hibition  (hould  not  gO  to  the  Admiralty  Court,  in  a  fuit 

fagtcftion    ^^^  *"  aflault  upoti  the  high  feas,  upon  a  fuggcftion,  that  the 
U  iiebors  the  caufe  of  a£lion  arofe,  if  any  where,  in  the  body  of  a  county,  vns* 
JJ^j^uniefs  at  Dover  in  the  couniy  of  Kenty  and  not  on  the  highfeas:  upon 
r^  ffirf    •     ^^^  authority  of  a  cafe  in  Moore^  89T.  which  was  a  libel  in  na- 
ture of  a  detinue  at  common  law,  for  a  (hip  lying  at  anchor  at 
Limehoufe ;  and   b^caufe  Limehoufe  was  infra  corpus  eomitaU  a 
prohibition  was  granted. 

Mr.  Mansfield  now  (hewed  caufe  and  infifted,  ift.  That  as  the 
defendant  had  pleaded  to  the  merits  in  the  Admiralty  Court,  a 
prohibition  ought  not  to  go,  becaufe  the  want  of  jurifdidion 
alleged  by  the  fiiggeftiori}  did  not  appear  upon  the  face  of  the 
libel ;  and  fo  it  was  cxprefsly  held  in  2  Erownl,  30,  Jennins  v. 
Audiey,  2dly.  That  there  ought  to  have  been  an  affidavit  verify- 
ing the  truth  of  the  fuggeftion  ;  whereas,  it  was  only  fwom  by  a 
clerk,  who  had  merely  copied  the  proceedings,  that  he  believed 
the  fuggeftions  were  true,     i  P.  Wms.  476.     2  Salk.  549. 

Mr.  ff^allace  and  Mr.  Butter^  contra^  contended,  that  there  was 
no  need  of  an  affidavit,  verifying  the  fuggeftion  in  this  cafe ; 
becaufe  it  was  not  inconiiftent  with  the  negative  plea  below  to  the 
aflault ;  and  that  the  defendant's  plea  to  the  merits  could  make 
no  difference ;  becaufe  a  party  cannot  by  his  own  confent  give  a 
court  a  jurifdiftion  which  has  it  not :  but  even  if  the  defendant 
had  pleaded  the  matter  in  the  luggeftion,  to  the  jurifdidion  of 
the  Court  of  Admiralty^  that  court  could  not  have  been  permit- 
ted to  try  it. 

AsTON,  Jufticc,  mentioned  the  cafe  of  Theyer  y.  Ea/lwici^  Hih 

•4  Bar,       7  GJ^  3.*  which  was  a  prohibition  to  the  Cmfifioty  Court  of 

•®3»«         London^  in  a  fuit  of  defarnation  for  calling  the  plaintiff  a  whore  in 

London y  upon  a  fuggeftion,  that  it  was  punilhable  at  common 

law  by  the  cujloni  of  London.     And  the  court  held  an  affidavit 

of  the  cu (lorn  was  neeeflary.    He  mentioned  alfo  the;cafes  of 

Hynes  v,  Thomfon^  Mich,    1738,   X2  Gm»  '2.  B.  R.     Driver,  et 

Umt  V,  Co/gate,  HiL    1738,  12  Geo.  2.  in  5.2?.  znA  Buggin  v, 

^4  Bur.      Bennett  Pach.  7  Geo.  3.  B.R,\  in  which  latter  cafe,  be  faid^ 

^^^^*         the  three  former  were  alkded  to,  and  relied  on  by  the  court  in 

their  judgment. 

10  Lord 
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lord  Mansfield.^— The  reafen  in  thore  cafes  is  decifi^e,  nanse-     1 7  75. 


ly,  that  the  party  (hall  not  ftop  the  proceedings  of  a  Court  of  •^^^^     * 
Jttfttce,  upon  a  mere  fnggeftion  without  an  affidavit.  Zrfu 

PtrCur.   Prohibition  denied.   »"*^^«- 


Rex  verfus  Margaret  Caroline  RudDj  widow.        i^!'^* 

^PON  a  Habeas  Corpus y  diredied  to  the  keeper  of  Nfwgati,  he  Anacconi. 
made  the  following  return ;  fn  ITiafc^ 

I  ft.  A  commitment  of  the  defendant  by  an  order  made  at  the  ^^  ^  **?• 
Jufiice  Hall,  in  the  0/d  Bailej,  on  the  firft  of  June  1775  5  for  uiidc/Ih" 
that  it  appears  to  them,  upon  the  teftimony  of  Roiert  Drum"  ^JJ^' H" 
mond  and  Henry  Drummond^  Efqrs.  who  were  examined  as  wit-  mitud  by 
ncflcs  on  the  trial  of  Robert  Perreau,  on^an  indiftment  for  fc-  o'Tii^a^i 
lony  and  forgery  j  "  That  (he  did  feloniobfly  and  falfcly,  make,  »  wunet*, 

Torge,  and  counterfeit  a  certain  paper  writing,  purporting  to  warda  pro- 
«  be  the  bond  of  fTiUiam  Adair,  Efq.  for  the  payment  of  the  h/"^?;^ 
"  fum  of  7500/.  with  intention  to  defraud  the  faid  JVUliam  cUmtoUiB 
««  Adair,  againft  the  form  of  thf  ftatutc  in  fuch  cafe  made  and  S^'^^^„ 
**  provided  :"  Wherefore  the^  order  feer  to  be  committed  to  the  ^o«nji«dott 
cuftody  of  the  keeper  of  Newgate^  to  anfwer  all  fuch  matters  or  impiicd 
and  things,  as  on  his  Majcfty's  behalf  (halite  objefted  agaiuft  fhcmi"!^ 
Ker,  touching  the  faid  felony  and  forgery ;  there  to  remain  ii\  ^f')tc,  on  « 
fafe  cuftody  until  flie  (hall  be  difcharged  by  due  courfe  of  law.      p^ricTmed  % 

idly*  A  detainer  by  virtue  of  another  order  made  at  a  further  •**"**  ^^  <*«- 
adjournment  of  the  fame  fcOion  of  gaol  delivery  of  Newgate,  on  condua  in* 
the  7th  of  June  1775}  (he  being  then  at  the  bar  of  the  faid -f*f^ 'jl. 
Court,  and  charged  upon  the  oath  of  Sir  Thomas  Frankland,  Ua-  ciofmg  the 
ronet,  with  having  felonioufly  and  falfcly,  made,  forged,  and  coun-  i7 himfcif 
terfeited  two  certain  paper  writings,  purporting  to  be  the  bonds  of  ^^  *»»• 
William  Adair,  Efq.  one  for  the  payment  of  the  fum  of  6000  /-  vrheth"r  uU 
and  the  other  for  the  payment  of  the  fum  of  5300  /.  with  inten-  ^^"^^  '^jli 
tion  to  defraud  the  faid  Sir  Thomas  Frankland,  Baronet,  againft  to  baij/*^ 
the  form  of  the  ftatute,  in  fuch  cafes  made  and  provided  \  to  re-  ^''*f  *»«  «"«/*" 
main  in  Nenogate  until  the  next  delivery  of  the  King's  gaol  in  pvuoo. 
Netugaie,  to  be  holden  for  the  faid  county  of  Middle/ex,  to  an- 
fwer all  fuch  matters  and  things  as  (hall  be  obje£ted  againft  her 
on  his  Majefty's  behalf,  touching  the  faid  felonies  and  forgeries ; 
and  until  file  (hall  be  difcharged  by  due  courfe  of  law. 

Upon  this  return  being  read,  Mr.  Davenport  moved  to  bail 
^e  defcpd^^nt,  rclpng  chiefly  on  the  cirqumftancc  of  her  having 

bcea 


Kvo»* 
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'775"     been  admitted,  and  even  examined  as  a  king's  Evidence  againft 

—  iht  Perreafis, 

Rix 

jn^fiu  Mr.  Wallaciy  on  the  part  of  the  profecutor  oppofed  it :  When 

the  Court  adjourned  the  confideration  of  it  till  the  next  morn- 
ing. 

The  next  day  the  return  was  read  again  ;  the  keeper  of  Niw^ 
gate  having  received  a  fre(h  warrant  of  detainer  againft  her, 
viz.  A  detainer  in  his  cuftody,  by  virtue  of  a  warrant  under  the 
hand  and  feal  of  Sampfon  Wright^  Efq.  a  juftice  of  peace  for 
MiddlifeXf  (he  being  charged  before  him,  upon  the  oath  of  Hen- 
rietta Alice  Perreauy  for  felonioufly  uttering  and  publiQiing  as 
true,  well  knowing  the  fame  to  be  falfe,  forged,  and  counter- 
feited, a  certain  bond  for  the  payment  of  5300/.  payable  to 
Pohert  Perreau^  figned  William  Adair^  witnefTcs,  Arthur  Jones 
and  Thomas  Sturt,  with  intention  to  defraud  the  faid  William 
Adair,  againft  the  ftatute,  ^r.  and  her  fafely  to  keep  in  his  faid 
cuftody  until  (he  fliould  be  difcharged  by  due  courfe  of  law. 
Dated  the  3d  of  July  1775. 

On  the  part  of  the  defendant,  an  affidavit  from  three  juftices 
(Sir  John  Fielding,  Sampfon  Wright,  and  William  Addington^ 
Efqrs.)  was  produced,  in  which  it  was  fworn,  that  they  admitted 
her  as  a  general  witnefs  for  the  crown,,  as  to  all  the  forgeries : 
That  upon  her  own  confeflion  (he  acknowledged  herfelf  a  parti-- 
ceps  criminii  in  the  forgery  of  the  bond  of  7500  /.  but  dented 
having  any  knowledge^of  or  concern  in  any  of  the  other  bonds. 

Mr.  Wallace,  Mr.  Lucas,  and  Mr.  Howorth,  who  (hewed 
caufe  againft  admitting  her  to  bail,  objefted,  that  the  jufticcs 
had  no  jpower  to  admit  an  accomplice  in  forgery  as  a  witnefs« 
under  the  flat,  to  and  ix  Wil.  III.  c.  23.  or  5  Ann.  c.  31.  for- 
gery not  being  one  of  the  offences  enumerated  in  thofe  ftatutes. 
idly^  Suppofing  forgery  were  an  offence  within  thofe  ftatutes, 
the  confcflion  of  the  defendant  went  no  further  than  the  bond 
for  7500/.  and  was  filent  as  to  the  other  two:  Therefore,  not 
having  complied  with  the  condition  which  the  ftatute  impofcs, 
of  making  a  full  difclofure  and  difcovery  of  all  flie  knew, 
(he  was  not  entitled  to  any  favour  or  protedion  in  refpe£l  of  the 
other  two  bonds. 

Mr.  Davenport  contra  for  the  defendant.  Whether  the  juf- 
tices  have  or  have  not  ftriftly  purfued  the  prpvifions  of  the  dif- 
ferent a£is  of  parliament  in  this  cafe,  is  not  fo  much  the  quef- 
tion  upon  the  application  now  before  the  court,  as  whether  the 

defendant 
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defendant  has  or  has  not,  under^  the  faith  and  confidence  Om  re-     177c. 
pofed  in  them»  taking  it  for  granted  they  were  perfectly  acquaint-  ■ 

ed  with  the  duty  of  their  office,  made  fuch  a  difclofure  and  dif-  ^^ 
covery  of  every  thing  flic  knows  relative  to  the  crimes  with  which  Rvi>». 
flie  is  charged,  as  led  them  to  admit  her  a  King's  evidence,  and 
caught  her  to  believe  flie  would  be  entitled  to  the  privilege  and 
protection  which  the  law  holds  forth  to  all  perfons  in  her  fitua- 
tion.  Moft  undoubtedly  flie  would  have  been  totally  filent  upon 
the  fubjed,  if  the  hope  and  expectation,  and  even  promife  of  a 
pardon  had  not  been  held  out  as  an  inducement  to  her  to  make 
the  confcffion  ihe  has  made.  Therefore,  to  deprive  her  of  the 
means  of  obtaining  that  pardon,  is  to  have  deceived,  and  drawn 
her  in,  under  the  colour  and  pretence  of  a  judicial  authority  and 
power  of  protection,  to  difclofe  what  flie  was  not  bound  to 
difcover,  and  to  make  her  the  deluded  inftrument  of  her  own 
conviction.  However  irregular,  therefore,  the  proceedings  of 
the  juftices  may  have  been,  the  court  will  not  countenance  tlie 
objedions  made  to  the  prel'ent  application,  which  are  founded 
in  nothing  lefs  than  a  breach  of  public  faith.  He  alfo  urged  the 
circumftanccs  of  the  defendant's  health,  being  fuch  as  might,  in 
all  probability,  be  endangered  by  the  confinement,  if  (he  was  to 
be  remanded. 

Lord  Mansfield.— -It  appears  by  the  return  to  this  writ,  that 
the  prifoner  is  detained  in  cuftody,  by  two  orders  of  the  court  of 
feflions  and  gaol  delivery  at  the  Old  Bailey ^  for  the  forgery  of  two 
feveral  bonds.  It  appears  alfo,  that  flic  is  further  detained  by  a 
warrant  from  a  juftice  of  peace  for  uttering  one  of  thefe  bonds  • 
knowing  it  to  be  forged :  Therefore,  though  this  court  has  un. 
4oubtedly  a  difcretionary  power  to  bail  in  all  cafes  lubatfoe^^er^ 
yet  as  the  feffions  are  fo  near,  and  the  offence  committed  by  the 
prifoner  of  fuch  a  magnitude  as  that  of  repeated  forgery,  there  is  . 
no  colour  for  the  prefent  application  upon  the  ground  of  that  ge* 
neral  difcretion.  As  to  the  next  allegation,  that  her  ftatc  of 
health  is  fuch  as  to  be  endangered  by  the  confinement,  it  is  not 
of  itfilfz  fufficient  circumflance,  in  fuch  a  cafe,  to  induce  the 
court  to  interpofe  in  her  behalf. 

A  third  ground  which  has  been  urged  in  fupport  of  the  pre- 
fent application  is  this :  That  the  prifoner  has  been  drawn  in  by 
promifes  and  aflurances,  to  anfwer  to  an  examination,  and  to 
fwear  to  it  on  oath,  which  flie  would  not  have  done,  but  from  a 
confidence,  that  thofe  promifes  and  aflurances  would  have  been 

kept  and  performed. 

The 
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-     1 775-         The  infttince  has  frequently  happened,  of  perfons  having  made 
^  confcflions  under  threats  or  promifcs :  The  confequencc  as  frc- 

^rfit  qaently  has  been,  that  fach  examinations  and  confcflions  have  not 
*■»»•  been  made  ufe  of  againft  them  on  their  trial.  But  it  has  been 
urged,  that^he  prifoner  in  this  cafe,  is  an  accomplice  who  has  been 
admitted  to  give  evidence  \  that'  (he  has  already  given  evidence, 
and  is  further  ready  to  give  evidence  to  convi£l  her  partners  in  the 
buGnefs  \  and  therefore,  that  (be  is  Rntitled  by  law  to  the  King's 
j>atdon,  and  to  a  pardon  which  would  operate  in  bar  of  her  owa 
crime.  If  (he  had  fuch  a  right,  we  fliould  be  bound  ex  debito 
jufliiia  to  bail  her.  If  (he  had  not  fuch  legal  right,  but  yet 
came  under  circumftances  fu(Hcient  to  warrant'the  court  in  fay- 
ing, that  (he  had  a  title  of  recommendation  to  the  king  for  a  par- 
don, we  fliould  bail  her  for  the  purpofe  of  giving  her  an  oppor- 
tunity of  applying  for  fuch  pardon. 

There  are  thrte  ways  in  law  a»d  pra£lice,  which  give  accom- 
plices a  right  to  a  pardon ;.  and  there  is  one  mode,  wliich  entitles 
them  to  a  recommendation  to, the  king's  mercy. 

The  three  legal  ways  ^t^frfty  in  the  cafe  of  approvemeniy  which 
ftill  remains  a  part  of  the  common  law,  though,  by  long  difcon- 
tinuance,  the  pradice  of  admitting  perfons  to  be  approvers  is 
now  grown  into  difufe.  Secondly^  the  cafe  of  perfons  who  come 
within  the  (latutes  lo and  1 1  of  JVill.  3.  c.  23.7?/?.  5,  and  5  Ann* 
c.  i\^  feB.  4.  And  thirdly ^  the  cafe  of  perfons  to  whom  the 
ling  has,  by  fpecial  proclamation  in  the  Gazette  or  otherwifc, 
promifed  his  pardon. 

Apprbvcrs  have  a  right  to  a  pardon,  perfons  within  the  (latutes 
of  William  and  Anne^  have  a  right  to  a  pardon,  and  the  other 
clafs  of  oflFenders  who  come  in  under  the  royal  faith  and  promife, 
have  a  right  to  a  pardon  ;  and  in  all  thefe  cafes  the  court  wtU 
bail  them,  in  order  to  give  them  an  opportunity  of  applying  for 
91  pardon* 

There  is  befides  a  pra&ice^  which  indeed  does  not  give  a  legal 
right  \  and  that  is,  where  accomplices  having  made  a  full  and 
fair  confcflion  of  the  whole  truth,  are  in  confequencc  thereof 
admitted  evidence  for  the  crown,  and  that  evidence  is  afterwards 
inade-ufe  of  to  convi£l  the  other  oflFenders.  If  in  that  cz{%  thej 
tiSt  fairly  and  openly,  and  difcover  the  whole  truth,  though  they 
are  not  entitled  of  right  to  a  pardon,  yet  the  ufage^  the  lenity, 
and  the  praAice  of  the  court  is,  to  (top  the  profecution  againft 
them,  and  thej  have  an  equitable  title  to  a  recommendation  for 
the  king's  mercy. 

The 
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The  ft'atutcs  of  JVtUiam  and  Anne  are  to  be  laid  out  of  thw  cafe,      1775. 
ift,  becaufe  they  arc  confinwl  to  the  difcovcry  of  particular  o£>  ■  — 

fenoea  only,  of  which  forgery  is  not  one  \  fecondiy,  b^ecaufc  they  ^^? 
relate  only  to  perfons  who  are  at  Targe  \  beGdcs  which,  to  entitle  Rea»« 
themfelves  to  a  par4on,  they  muft  aftually  convitl  two  oflFcndcrs 
at  Icaft,  For  if  their  confefTion  be  fuch  on  their  trial,  as  the 
jury  gives  no  credit  to,  they  are  liable  to  profccution.  Thefe  fta- 
tutes  are  therefore  quite  foreign  to  the  prefent  cafe,  as  are  likG-. 
wife  all  pronaifes  of  pardon  from  the  crown  by  proclamation. 

There  remains,  therefore,  only  the  equitable  pradiqe  which 
gives  a  title  to  recommendation  to  the  mercy  of  the  crown. 

The  law  of  approvement  (in  analogy  to  which  this  other  prac* 
tice  has  been  adopted,  and  fo  niodelled  as  to  be  received  with 
more  latitude,)  is  ftili  in  force,  and  is  very  material.  v 

A  perfon  defiring  to  be  an  approver,  muft  be  one  indiBed  of 
the  offence,  and  in  cufiodj  on  that  indidiment :  He  muft  confefs 
himfelf  guilty  of  the  offence,  and  defife  to  accufe  his  accom- 
plices r  He^muft  like  wife  upon  oath  difcover,  not  only  the  par- 
ticular offence  for  which  he  is  indifted  ;  but  all  treafons  zn^ftitH 
flies  which  be  knows  of\  and  after  all  this,  it  is  in  the  difcretion 
xA  the  court,  whether  they  will  aflign  hihi  a  coroner,  and  admit  "^' 
him  to  be  an  approver  or  not :  For  if,  on  his  confeHion  it  appean^ 
that  he  is  2  frincipal,  ^nd  tempted  the  others,  the  court  may  re- 
fufe  and  rcjcSt  him  as  an  approver.  When  he  is  admitted  as 
•fuch,  it  muft  appear  that  what  he  has  difcovered  is  true;  and  that 
he  has  difcovered  the  whole  trtith*  For  this  purpofe,  the  coroner 
puts  his  appeal  into  form ;  and  when  the  prifoner  returns  into 
court,  he  muft  repeat  his  appeal,  without  any  help  from  the 
court,  or  from  any  by-ftande r«  And  the  law  is  fo  nice,  that  if 
Ik  visry  in  a  fotgU  circumftance^  the  whole  falls  to  the  ground, 
auid  he  h  condemned  to  be  hanged ;  if  hc/ai/  in  the  colour  of  a 
Jberjif  or  in  circumftances  of  time,  fo  rigorous  is  the  law,  that  he 
is  condemned  to  be  hanged;  much  more,  if  he  fail  in  eflentials. 
The  fame  confequences  follow  if  he  does  not  difcover  the 
nvhoU  trufl^ :  And  in  all  thefe  cafes  the  approver  is  convided  on 
Ills  own  confeflioo.  See  this  doftrine  more  at  large  in  Hal/s 
JPiiat  Crown^  vol.  a.  page  226  to  236.  Staunf.  PL  Crxnun,  //*.  2. 
ir.  5a.  10^.  58-  3  In/l.  129. — A  further  rigorous  circumftance 
is,  that  it  is  neceflary  to  the  approver's  own  fafety,  that  the  jury 
AouldbeUeve  him  s  for  if  the  partners  in  l^is  cridie  are  not  con-'  ' 
%i(^«d9  the  approver  himfelf  is  executed. 

•  •  Oivat 
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'775*         Ofcat  inconvenience  arofe  out  of  this  praftlce  of  approTement* 
— »No  doubt,  if  it  was  not  abfoiately  neceflarj  for  the  execution 


wrfut  ^^  ^^^  '^^  againft  notorious  offenders,  that  accomplices  (hould  be 
S.BD9.  received  as  witneffesi  the  practice  is  liable  to  many  objcdions. 
And  though,  under  this  pra£licc,  they  are  clearly  competent  wit- 
ncffeSi  their  finglc  teftimony  alone  is  feldom  of  fufficient  weight 
with  a  jury  to  convt£t  the  offenders ;  it  being  fo  ftrong  a  tempta- 
tion ta  a  man  to  commit  perjuryj  if  by  accuGng  another  he  cau 
efcape  himfelf. 

Let  us  fee  what  has  come  in  the  room  of  this  practice  of  ap* 
provement.  A  kind  of  hope^  that  accomplices,  who  behave  fairly 
and  difclofe  the  whole  truth,  and  bring  others  to  juftice,  ihould 
themfelves  efcape  punifliment,  and  be  pardoned.  This  is  in  the 
natuns  of  a  recommendation  to  mercy.  But  no  authority  is  given 
to  a  juftice  of  the  peace  to  pardon  an  offender,  and  to  tell  him 
he  (hall  be  a  witnefs  againft  others.  The  accomplice  is  not  affured 
of  his  pardon  v  but  gives  his  evidence  in  vinculh,  in  cuftody : 
And  it  depends  on  the  title  he  has  from  his  behaviour,  whether 
he  (hall  be  pardoned  or  executed.  A  juftice  has  no  authority  to 
fe]e£k  whom  he  pleafes  to  pardon  or  profecute,  and  the  profeciitor 
himfelf  has  even  a  lefs«power  or  rather  pretence  to  fcle£k  than 
the  juftice  of  peace. 

It  refts  therefore  on  u/age,  and  on  the  offender's  own  good  her 
baviour,  whether  he  (hall  be  profecuted  or  not.  And  if,  in  a  pro- 
per cafe,  an  application  was  to  be  made  to  this  court,  by  an  ac* 
complice  to  be  bailed ;  that  is,  in  the  cafe  of  a  perfon  properly 
within  the  ufage,  and  who  has  fully  complied  with  the  requifite 
conditions,  I  (hould  have  no  difficuhy  in  bailing  hini^  in  order 
that  he  might  apply  for  the  King's  pardon. 

I  am  apprized  of  the  cafe  of  an  accomplice  upon  a  trial  before 
Mr.  Jtiftice  Gouldf  the  circumftances  of  which  were  as  follows : 
An  accomplice  made  a  fair  and  full  difcovery  to  the  fatisfaflion 
of  Mr.  Juftice  Gould^  who  tried  the  other  offenders.  The  other 
witncffes  who  were  called  upon  the  trial  proved  the  identity  of 
the  accomplice  by  the  defcription  of  \)\s  perfon,  but  failed  as  to 
the  identity  of  the  other  offenders:  And  the  jury,  becaufe  thej 
doubted  of  the  guilt  of  the  others,  acquitted  them.  The  counfel 
on  the  part  of  the  profecution  then  contended  that  the  accomplice 
ought  to  be  tried :  but  Mr.  Juftia  GouU^  under  the  circumftances 
of  the  cafe,  was  of  a  contrary  opinion,  and  I  think  very  rightly. 

Thefe  being  the  general  rules^  let  us  fee  how  far  the  prefent 

cafe  is  applicable  to  them>  or  in  any  degree  falls  within  the  rea« 

14  fon 
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ton  of  them.   A  bond  is  dctcQcd  to  have  been  forged :  three  per-      1 775. 
fons  are  apprehended  on  fufpicion ;  the  two  Pernau^  and  the  ^ 

pfifoncr.  The  jufticcs  by  their  affidavit  fay,  they  admitted  ^J)-* 
the  prifoncr  as  an  evidence  againft  the  Perreaus^  and  fwear  R«»* 
tl^ey  confidered  her  as  an  accomplice:  and  they  fay  they  told  hei^, 
"  that  if  (lie  would  fpeak  the  truth,  and  the  ^hole  truths  not 
"  only  in  rcfpcft  of  the  bond  in  queftion,  but  of  all  the  other 
"  fo^g^'i^*  that  then  (he  (liould  hcfafe;  if  not  (he  would  be 
<<  profecutej  :'^  and  the  truth  is,  that,  in  point  of  law,  (he  was 
liable  to  be  pfofecuted  for  all. 

What  is  the  difclofure  (he  makes?  It  is  this :  «  T^hat  Haniet 
«*  Perr&au  came  with  a  knife  to  her  throat,  and  threatened  to  kill 
'^  her  if  (he  did  not  for^ie  one  of  the  bonds  in  queftion :  that 
*'  under  the  terror  of  death  fhc  forged  it;  and  that  Robert  Perreau 
*•  brought  the  bond  before  ready  filled  up.'*  On  this  inform, 
atlon  (he  is  no  accomplice  \  (lie  has  confelTcd  no  guilt,  if  the  fa£b 
IS  true  that  (lie  was  under  the  fear  of  immediate  death ;  for  it  is 
the  will  that  conftitutcs  a  crime.  She  comes,  therefore,  in  the 
qharafter  of  a  perfon  injured,  in  the  charader  of  one  to  whom 
this  violence  has  been  done.  Inftead  of  being  a  party  offending^ 
(lie  is  a  party  offended  ?ls  much  as  a  man  who  has  been  robbed  on 
the  highway.-^Farthef,  the  ju dices  do  no  treat  her  as  an  accom"- 
plice  J  for  they  ought  to  have  kept  her  in  cuftody  if  (he  had  been 
an  accomplice ;  but  they  difcharged  her,  and  they  did  right,  there 
being  no  charge  againll  her.  But  dill  they  fay  in  their  affidavit, 
they  did  conGder  her  as  an  accomplice.  Suppofe  they  did 
really  think  her  gUilty,  (he  is  not  the  more  or  lefs  on  that  ac-* 
count  an  accomplice.  But  What  is  mod  material  is,  that  her  in-* 
formation  is  flatly  contradifled  by  herfelf  •,  for  on  a  voluntary^ 
(TonfefTion  of  her  own,  (he  took  the  whole  guilt  upon  herfelf,  faid 
that  (he  alone  forged  the  bond  for  7,500  A  and  that  Robert  Perreau 
was  an  innocent  man.  If  the  juftices  had  known  of  this  con-^ 
fcdion,  they  could  not  have  admitt'^d  her  as  an  evidence :  becauf<S 
by  that  confedion  (he  makes  herfelf  tiot  only  a  principal^  but  th0 
only  perfon  guilt  y* 

One  of  the  bonds  foi^  which  (he  is  now  detained,  is  dated  thre^ 
months  prior  to  the  bond  in  which  Robert  Perreau  was  concerned* 
Of  this  bond  (he  is  tot^^lly  filent,  and  denies  any  knowledge  of 
the  other  two.  Her  itiformation  is  therefore  falfe,  and  the 
conditions  offered  to  her  by  the  juftices  not  complied  lArith.— t 
agree  with  Mr.  Davenport^  that  if  (he  had  made  a  fair  and  full 
difclofuic  of  all  that  (he  knevi',  and  the  jufticcs  had  deceived  hcf, 

V9U  I.  Z  under 
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^775-     ^"dcr  a  promifc  or  afiurance  or  hope  of  pardon  from  thenif  to€ 
would  be  entitled  to  a  recommendation  to  mercj:  and  in  thaftcafe 


^*       I  fliould  have  been  of  opinion  t^hM  her,  though  the  jaftices  hatf 
Rui>«.     in  ftrickncfs  no  right  to  make  fuch  a  promifc,  or  give  her  fuch 
aflfurance.   If  any  evidence  or  cotifeilion  has  been  extorted  from 
ber,  ft  will  be  of  no  prejudice  to  her  on  the  trial* 
The  three  other  judges  concurred. 

Per  cur.  let  her  be  remanded. 
Afterwards,  at  the  gaol  delivery  held  at  the  Old  Bailey,  in  Sep-' 
Umber  1775,  before  Gotdd  and  AJbhurfi  ju(lices>  and  Hoiham 
Baron ;  upon  the  defendant  being  brought  to  the  bar  to  plead  to 
feyeral  indiclments  for  forgery  found  againd  her,  the  fame  objec* 
tjions  were  made  as  to  the  propriety  of  putting  .her  upon  her  trials 
tod  the  judges  differing  in  opinion,  ie  was  poftponed,  that  the 
opinion  of  all  the  judges  might  be  taken*  Accordingly  the  en- 
filing  gaol  delivery  on  Wednefday  the  6th  of  December  1775,  held 
before  Afton  Juftice,  and  Bur/and B^ron ;  jljfctt  Juftice,  upon  the 
defendant  being  brought  to  the  bar,  delivered  the  opinion  of  the 
judges  as  follows : 

Margaret  CaroUne  Rudd^  at  the  laft  September  feflioni  upon  your 
being  brought  to  the  bar,  to  plead  to  feveral  indidments  found 
againft  you  for  forgery,  it  was  inflfted  upon  by  your  counfcl,  that, 
in  point  of  law,  you  ought  not  to  be  put  upon  your  trial  at  all  ; 
as  you  had  confefled  yourfclf  to  be  an  accomplice  before  the  judi- 
ces  of  the  peace  for  the  county  ol  Middle/ex^  and  had  been  by  them 
admitted  as  an  evidence  for  the  crown  againft  your  companions 
ki  guilt,  Robert  and  Daniel  Perreau.  The  ground  of  that  claim 
was  founded  upon  the  fuppofed  merit  of  the  difeovery  you  had 
made :  that  being  admitted  to  give  evidence  as  an  accomplice^ 
^  and  having  performed  your  engagement  to  the  public,  by  being 
examined  before  the  grand  jury,  and  being  ready  to  have  given 
evidence  upon  the  trial^  if  called  upon,  you  was  entitled  to  a  pat- 
don,  or  not  to  have  been  profecuted,  that  you  might  have  time  to 
apply  eliewhere:  that  the  conftant  pra£lice  in  regard  to  accom- 
plices becoming  the  King's  evidence^  was,  that  they  (hould  not  be 
profecuted  for  the  offence  they  had  confefled,  or  fuch  like  of- 
fences :  that  a  contrary  condu£l  would  be  a  breach  of  faith  with 
jov.^  and  would  difcourage  the  future  difeovery  of  criminals,  if  af- 
ter fuch  difclofure  they  were  neverthelefs  to  undergo  profecu- 
tiMS  for  their  offences.  To  this  it  was  anfwered,  that  the  dif- 
eovery meant  by  law  or  pra£lice  to  entitle  an  accomplice  to  favoor^ 
muft  be  a  full,  ample  and  true  difcovcty  \  and  that  it  would 

never 
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tierer  difcourage  the  making  fuch  difcoveiieSt  if  criminals  offer-     t^^$• 
ing  chemfelves  as  wicneflcrs,  were  made  to  anderftandj  that  to 


entitle  themrelves  to  mercy  or  favour,  they  arc  to  make  a  full      ^,^j^^ 
difcoYery  of  all  the  oflfences  about  which  they  were  queftioned^     Rvof* 
and  of  ail  their  accomplices  in  guilt.    And  it  was  farther  infilled, 
that  you  had  not  made  a  y^/r  difclofure,  at  the  time  of  your 
examination,  of  ail  you  knew  relative  to  the  forgeries  which  had  » 

been  committed  and  pubHflied;  but  that  you  flood  charged  by 
the  grand  jury  with  ftveral  eiber  forgeries  which  you  had  dtnied 
the  inowUdgtgf.  Upon  the  debate  of  this  matter  before  the 
bench  of  gaol  delivery,  the  judges  prcfent  not  all  concurring  in 
one  opinion,  and  it  being  judged  a  point  of  great  weight  and 
importance  in  the  criminal  law,  fit  to  be  fully  confidered  and 
finally  fettled,  how  far,  under  what  circumftances,  and  in  what 
manner,  an  accomplice  received  as  a  witnefs,  ought  to  be  en- 
titled to  favour  and  mercy ;  the  farcher  confideration  of  the  mat'- 
ter  was  then  deferred,  in  order  that  the  opinion  of  all  the  judges 
might  be  taken  upon  the  point  of  law. 

Eleven  of  the  judges  have  accordingly  met,  the  Lord  Chief  Incafeioot 
Juftice  of  the  Common  Pleas  being  abfent  through  indifpofition  ;  J^utw^^niK. 
and  have  n)utual!y  and  deliberately  confidered  of  the  matter,  complice 
under  all  the  circumdances ,  and  it  falls  to  my  fhare  to  deliver  fairly  ateh^ 
in  your  prefence,  to  the  public,  the  fubftance  of  their  reafons  -^^u^if  "^ 
upon  the  occafion,  that  the  ground  of  their  refolves  may  be  fcifandliit 
rightly  underftood.     All  the  judges  were  of  opinion,  that  in  ^^d  whJJ'u 
cafes  not  within  any  ftatute,  an   accomplice,   who  fully  and  adinitiwl  a 
truly  difciofcs  the  joinr  guilt  of  himfclf  and  of  his  companions,  ani(  does 
and  truly  anfwcrs  all  queftions  that  arc  put  to  him,  and  is  ad-  Jj^JJ^^*" 
mitted  by  juftices  of  the  peace  as  a  witnefs  againfl  his  com-  ought  not 
panions,  and  who,  when  called  upon,  does  give  evidence  accord-  J^^^d  for 
inely,  and  appears  under  all  the  circumftances  of  the  cafe,  to  W«own 
have  a£led  a  fair  and  ingcnu9us  part,  and  to  have  made  a  full  ciofcd  ^  nor 
and  true  information,  ought  not  to  be  profecuted  for  his  own  guilt  ^^{^^ 
fo  difclofed  by  him,  nor,  perhaps,  for  any  other  offence  of  the  offence  se* 
fame  kind,  which  he  may  accidentally,  and  without  any  bad  p^'J'ttcd'by 
defign,  have  omitted  in  his  conftiBon.     But  he  cannot  by  law  iMm- 
plead  this  in  bar  to  any  indiflment  againft  him,  nor  avail  him-  |^"„j//'J^ 
felf  of  it  upon  his  trialj  for  it  is  merely  an  equitable  claim  to  cannot' 
the  mercy  of  the  crown,  from  the  magiftratcs  exprefs  or  implied  {^^^r'^^^^Jj.""* 

promifc  of  an  indemnity,  upon  certain  conditions  that  have  bren  a^***  wni- 
.*.iri_  i_  ri.    »«ifofit  up- 

performed  :  It  can  only  come  before  the  court  by  way  of  appli-  on  hit  trial. 

cation  to  put  off  the  trial,  in  order  to  give  the  prifoner  time  to  J^ppiy^.^^jJ^^ 
court  to  pttt  off  tlK  trials  chat  be  miy  bavt  time  to  apply  for  a  piidon. 

Z  a  apply 
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1  y ^^«     ^Pply  elfewhere. — Nine  of  the  eleven^ judges  were  of  opimoni  tha£ 
r^ all  the  ctrcumftances  relative  to  a  prifoner^s  claim  of  indemnity^ 

mhts  ^"  ^^^^  ^  c^^<^>  ^^^  ^'^'y  °^?^7»  1^^^  ^'^^^^^  ^^  be  I^*'^  before  the 
RvDo^  court,  to  enable  them  to  exercife  their  dtfcretion,  whether,  upon 
the  grounds  before  them,  the  trial  (hould  be  put  off,  and  con- 
fequently  have  intimation  given  that  the  prifoner  ought  not  to 
be  ptofecuted.  For  the  difcntiondry  power  cxercifed  by  the 
jujlices  of  peace  in  admitting  accomplices  to  be  witnefies,  founded 
in  froBire  oniy^  cannot  controul  the  authority  of  the  court 
of  gaol  delivery^  and  exempt  at  all  events  the  accomplice  from 
being  profecuted;  Vpon  every  motion  made,  upon  collateral 
equitable  grounds,  the  court  will  fee  and  examine  into  the 
whole  trutb^  and  confequently  ought  to  be  informed  of  all  the 
circumftances  affefiing  the  cafe« 

The  affidavit  of  the  judices,  therefore,  mud  in  this  cafe  be 
neceiTarily  taken  into  conGderationi  to  fee  upon  what  ground 
they  admitted  the  prifoner  as  a  wltnefs.  For  if  the  court  looked 
no  further  than  the  prifoner's  own  information  in  the  prefent 
cafej  they  could  hot  have  learnt  from  thence  that  (he  had  ever 
been  confidered  as  an  accomplice  at  all ;  and  as  fuch  had  beea 
admitted  as  a  witnefs  againft  the  Perreaus  in  cither  of  the  pro- 
fecutions.  Upon  their  affidavit  it  appears  that  the  public  faith 
was  not  engaged  but  conditionally:  and  that  there  was  an  ex* 
prefs  admonition  given  to  the  prifoner,  not  to  conceal  any  part 
of  the  truth. 

The  fame  nine  judges  alfo  were  of  opinion,  that  if  the  matter 
flood  fingly  upon  the  two  informations  of  ^hc  prifoner  compared 
livith  the  indiftmcnts  againft  her,  that  (he  ought  to  have  beeif 
tried  upon  all  or  dny  jjTthem :  for  from  the  prifoner's  inform-* 
ation  (he  is  no  accomplice ;  (he  has  not  confe(red  herfelf  guilty  of 
'  any  ofTcncc  at  alL  .  By  her  reprefentation  the  (hare  (he  has  had 
in  thefe  tranfafttons.is  perfedly  innocent}  but  (he  exhibits  a 
charge  againft  Robert  and  Daniel  Perreau^  the  one  foliciting  her 
to  imitate  the  hand  of  William  Adair  from  a  paper  he  pro^ 
duces;  the  other  forcing  her  to  do  the  a£t  of  forgery,  under  the 
threat  and  fear  of  death.  Her  two  informations  are  contradi£l- 
ory  \  and  every  indiftHient  that  is  preferred  againft  her,  pro^ 
ceedB  upon  a  falfification  of  the  account  (he  has  given  ;  for  (he 
anfwers  to  the  juftices'  interrogation,  that^r  does  not  know  rf 
any  other  forgeries :  ib  fhe  dOes  not  coi^fefs,  make  any  difcovcry, 
or  become  a  witnefs  concerning  thefe  offisnces  \  and  if  (he  ha« 
fupprefied  the  truth,  and  not  made  a  full  and  fair  difclofure^ 
(he  forfeits  all  equitable  el^im  to  favour  and  mercy.    But  if  (he 

haa 
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has  told  the  truths  and  tie  vjholf  truth,  (he  cannot  l^e  conviAed.      f  775* 
On  the  other  hand,  taking  the  affidavit  of  the  ju(ticcs«  and  all   — — 
the  cafe  into  confiderationi  if  (he  is  guilty  of  the  charge  contained       ^^^^ 
in  the  ipdidlaicnts  preferred  by    Sir  Thomas  Franhland^   the      Ri'*** 
judges  are  of  opinion,  as  her  informations  before  the  juftices  have 
no  relation  to  thefe  charges,  they  can  in  no  light  be  applied  to 
mitigate  her  offences. 

Upon  the  whole,  whether  the  prifoner  is  guilty  or  not  guiltyi 
Is  a  fa£t  ftill  to  be  tried  by  a  jury  upon  legal  evidence  only,  with* 
out  prejudice  to  the  prifoner  from  any  thing  which  has  been  in** 
filled  upon  in  point  of  law  by  her  counfcl  to  exempt  her  from 
any  trial  at  alL  For  it  would  be  hafd  Indeed  upon  the  fubjed» 
who  has  a  right  to  advice  and  afBftance  of  counfel  in  all  matters 
and  ppints  of  law  that  may  arife  upon  his  cafe,  if  the  eventual  de^ 
cifion  of  the  court  againll  the  points  of  law  infifted  upon  in  his 
behalf,  (hould  prejudice  the  fubfequent  trial  of  the  fa£ls,  which 
is  ultimately  to  be  governed  by  the  rules  of  evidence,  and  to  be 
decided  by  the  verdi£t  of  the  jury.  I  hope  and  truft  the  fafts 
will  be  tried  without  the  lead  attention  to,  or  eyen  ^  remem- 
brance of,  any  one  matter  or  thing  whatevery  which  has  e|ther 
made  its  appearance. in  print,  or  been  the  fubjefl  of  common  coi^- 
verfation.— 'I  Ihall  only  add,  that  an  accomplice,  who  defires  his 
trial  may  be  put  off,  that  he  may  apply  for  mercy  under  all  the 
moft  regular  pretcnfions  before  laid  down,  eonftjfts  thtgtnlt.  But 
under  the  clrcum (lances  of  this  cafjp,  if  tlje  prifoner  confers  the 
offences  charged  in  thefe  indi£lments,  (he  h^s  nopromi/eol  mercy^ 
and  no  cfai/n  to  favour  for  the  reafons  aforefaid* 

The  judges,  therefore,  are  of  opinion,  that  the  trial  ought  to 
proceed  *,  and  I  have  authority  to  fay,  that  the  Lord  Chief  Juftice 
of  the  Common  Fleas  concurs  in  that  opinion. 

N.  fi.  The  jury  brought  in  their  verdifl  as  follows :  *f  nqt 
«*  guilty,  according  to  the  evidence  before  us.*' 


Holm  AN  el  al\.  verjus  Johnson,  alias  Newlano.       ^v'^ST* 

y^SSUMPSlT  tot  goods  fold,  and  delivered:  Plea  tion  Aaionliet 

ajjum^tt  and   verdi£k  for  the  plaintiff.     Upon  a  rule  to  J^d^M* 

(hew  Caufc  why  a  iicw  trral  (hould  not  be  granted.  Lord  Mani-^  y9mctk  tt^ 

Jield  reported  the  cafe,  which  was  (hortly  this :  The  plaintiff  who  hert,  U  Um 

was  refident  at,  and  an  inhabitant  of,  Duntiri,  together  with  hii  ^^J^ 

comjteteabriodi  tW  the  vendor  knows  Xh6y  are  to  be  mTklnto^£wgUtiJ» 

Z3  partner. 
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JTjf.    partner,  a  native  of  that  place,  fold  and  dcliTered  a  quantity  of 

*■  tea,  for  the  price  of  which  the  afiion  was  brought,  to  the  order 

«/r/vi "   of  the  defendant)   knowing  it  was  intended  to  be  fmuggicd 

JoRsfson.   by  him  into  England:  they  had,  however,   do  concern  in  the 

fmiijrgling  fcheme  itfelf^  but  merely  fold  this  tea  to  hinij  as  they ' 

would  have  done  to  any  other  perfoo  in  the  common  and  ordU 

nary  Courfc  of  their  trade. 

Blr.  Mansfield^  in  fppport  of  the  rule,  iniifted,  that  the  con^ 

tra£l  for  the  fale  of  this  tea  being  founded  upop  an  intention  to 

make  an  illicit  u(e  of  it,  which  intention  and  purpofe  yras  with 

the  privity  and  knowledge  of  the  pjaintiflf,  he  was  not  ^titled  to 

the  aflidance  of  the  laws  of  this  country  to  recover  the  value  of 

^zBur.       it.     He  pted  HuUnu  2  vol.  53?,  539,  and  Robiofon  v.  Bland*^ 

aUoreportcd  ^^  ^^^  ^^.^  ^^  contra£l  muR  be  judged  of  by  the  laws  of  thi« 

in  I  Black,    country,  and  confequently  that  an  a£Uon  for  the  price  of  the  tea 

95$«  could  not  be  fupported  here.  / 

Mr.  Dunning^  Mr,  Dayenporty  and  Mr.  Buller^  contra^  for  the 
plaiDtiflF,  contended,  that  the  contract  being  complete  by  the  ^o* 
livery  of  the  goods  at  Dunkirkj  where  the  plaintiff  might  law* 
fully  fell,  and  the  defendant  lawfully  buy,  it  could  neither 
dire£lly  nor  indiredtly  be  faid  to  be  done  in  violation  of  the  laws 
of  this  country ;  confequently  it  was  a  good  and  valid  contra£t^ 
and  the  plaintiff  enritled  to  recover.  It  was  of  no  moment  or 
concern  to.  the  plaintiff  what  the  defendant  meant  to  do  with  the 
tea,  nor  had  he  any  intereft  in  the  event.  If  he  had,  or  if  the 
contra£t  had  been  that  the  plaintiff  (hould  deliver  the  tea  in  Engr 
tandy  it  would  have  been  a  different  cjuedion  ;  but  there  was  no 
fuch  undertaking  on  his  part.  They  preffcd  the  argument  ak 
inconvenient^  and  cited  feveral  cafes.  MSS.  ai^Nu  PrL  before 
Lord  Mnmfieldy  fittings  in  X^mJ!?/?.-— An  adion  brought  by  the 
plaintiffs,  who  were  lace -merchants  in  Par'uy  for  laces  (which 
were  contraband  in  this  country)  fold  and  delivered  to  the  de* 
ff  ndant*s  order  at  Calais,  The  queflion  made  was.  Whether  the 
yendor  of  contraband  goods  at  Baris  was  not  bound  to  run  the 
rilk  of  their  being  fmpggled  into  this  country  }  But  Lord  Mans^ 
^*  field  held,  that  as  the  contra£k  on  the  part  of  the  plaintiff  was 

complete  by  his  delivering  the  laces  at  Calais^  he  was  clearly  en* 
titled  to  recover,  and  the  jury  found  a  verdi£l  accordingly.— 
Faiknej  v.  Rejnous  and  Kicbard/on,  Eaft.  7  G^.  3.  B.R.  fincc 
reported  in  4  Bur.  2,otfp^  &  1  Blo^k.  633.  where  one  partner  in  a 
{lock-jobbing  contract  tent  the  other  1,500/.  to  pay  his  moiety  of 
the  diffefC|^^e$  o^  the  refcoun{er  da|f ;  aiid  though  this  waji  pleade4 

to 
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'totheboody   the  court  upon  demurrer  over-ruled  the  pica,  ani     1775. 

held  the  plaintiff  was  entitled  to  recover.     Brufton  v.  Clifford. ' • 

in  C6a7i.  before   hovA  Camdtfs,   ^th  ^Deirmterf   1767.     ji/fibrcol       verfis 
V. //]»// in  C*  JB.  where  money   paid   for  the  defendant  for  a  J^"*«»oif, 
gaming  debt  was  held  recoverable  by  the  plaintiff. 

Lord  Mansfi£LD.— There  can  be  no  doubt,  but^th;it  every 
a£lion  tried  here  muft  be  tried  by  the  law  of  England  \  but  the 
law  oi England  fays,  that  in  a  variety  of  ctrcum (lances,  with  re- 
gard to  contrails  legally  made  abroad,,  the  laws  of  the  country 
where  the  caufe  of  adlon  arofe  (hall  govern.^— There  are  a  great 
many  cales  which  every  country  fays  fliall  be  determined  by  the 
laws  of  forci|;n  countries  wht re  thty  arife.  But  I  do  not  fee 
how  the  principles  on  which  that  doQrine  obtains  are  applicable 
to  the  prefent  cafe.  For  no  country  ever  takes  notice  of  tht 
Tevenue  laws  of  another. 

The  objedion,  that  a  contra£l  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  founds  at  all  times  very  ill  in  the  mouth 
of  the  defendant.  It  is  not  for  his  fake,  however,  that  the  ob- 
jeclion  IS  ever  allowed  \  but  it  is  founded  in  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  judice,  as  between  him  and  the  plaintiff,  by  accident, 
if  I  may  fa  fay.  The  principle  of  public  policy  is  this  \  tx  dok 
malonon  oritur  aElio.  No  court  wi|l  lend  its  aid  to  a  man  who 
founds  his  caufe  of  adion  upon  an  immoral  or  aa  illegal  a£l. 
If,  from  the  plaintiff's  own  dating  or  otherwife,  the  caufe  of 
a£lion  appears  to  arife  r;«  turpi  caufiy  or  the  tranfgreffion  of  a 
po(itive  law  of  this  country,  there  the  court  fays  he  has  no  right 
to  be  affifted.  It  is  upon  that  ground  the  court  goes;  not  for 
the  fake  of  the  defendant,  but  becaufe  they  will  not  lend  their 
aid  to  fttch  a  plaintiff.  So  if  the  plaintiff  and  defendant  were 
to  change  (ides,  and  the  defendant  was  to  bring  hisa£iion  againft 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it  % 
for  where  both  arc  equally  in  fault,  potior  eft  conditio  deftndentis* 

The  queftion  therefore  is,  Whether,  in  this  eafe,  the  plaintiff's 
demand  isfounded  upon  the  ground  of  zi\jimmoral  aclorcontrafl, 
or  upon  the  ground  of  his  being  guilty  of  any  thing  which  is  pro- 
hibited by  a  politive  law  of  this  country. — An  immoral  contraA 
it  certainly  is  not ;  for  the  revenue  laws  themfclves,  as  well  as  the 
offences  againft  them,  are  all  pofitivi  juris.  What  then  is  the 
cantra£l  of  the.plaintiff ?  It  is  this :  being  a  refident  and  inhabit- 
ant of  Dunkirhy  together  with  his  partner,  who  was  born  there, 
Ike  fells  a  quantity  of  tea  toth<  defendant,  and  delivers  it  at  Dun^ 

Z4  hirk 
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1 775,     iirl  to  the  defendant's  order,  to  be  paid  for  in  ready  money  there, 

'T or  by  bills  drawn  perfonally  upon  him  in  Eftgland.    This  is  an 

vr/w      aftion  brought  merely  for  goods  fold  and  delivered  at  Dunkirk. 
Johnson.    Where  then,  or   in  what  refpedb  is  the  plaintiff  guilty    of  any 
crime  ?     Is  there  any  law  of  England  tranfgreflcd  by  a  pcrfoa 
hiaking  a  complete  fale  of  a  piircel  of  goods  at  Dunkirk^  and  giv- 
ing credit  for  them?  The  contraft  is  complete,  and  nothing  is  left 
to  be  done.     The  feller,  indeed,  knows  what  the  buyer  is  going 
to  do  with  the  goods,  but  has  no  concern  in  the  tranfadion  itfelf; 
It  is  not  a  bargain  to  be  paid  in  cafe  the  vendee  fl^ould  fucceed  in 
landing  the  goods ;  but  the  intereft  of  the  vendor  is  totally  at  an 
end,  andhis  contract  rwi^teAy  the  A/zwrj'of  the  goods  at  Dunkirk. 
To  what  a  dangerous  extent  would  this  go  if  it  were  to  be  held 
A  crime.  If  contraband  clothes  are  bought  in  France^  and  brought 
home  hither;  or  if  glafs  bought  abroad,  which  ought  to  pay  a 
great  duty,  is  run  into  England  \  (hall  the  French  taylor  or  the 
glafs-manufaclurer  (land  to  the  rifle  or  lofs  attending  their  being 
run  into  England?  Clearly  not.      Debt  follows  the  perfon,  and 
may  be  recovered  in  England^  let  the  contrail  of  debt  be  made 
where  it  will }  and  the  law  allows  a  fidion  for  the  fake  of  expe- 
diting the  remedy.    Therefore,  I  am  clearly  of  opinion,  that  the 
vendors  of  thtfe  goods  are  not  guilty  of  any  odence,  nor  have 
they  tranfgreiTed  againft  the  provifions  of  any  a£l  of  parliament. 
I  am  very  glad  the  old  books  have  been  looked  into,     l^he 
^oArine  Huherus  lays  down,  is  founded  in  good  feufe,  and 
tipon  general  principles  ofjudice.     I  entirely  agree  with  him^ 
He  puts  the  general  cafe  in  qucftion,  thus  :  TiV,  deconfiiciu  legumt 
voL  2.  pflg.  539.  **  In  certoloco  merces  quxdam  prohibitae  funt. 
•«  Si  vendantur  ihi,  contradus  eft  nullus^  Veruro,  fi  merx  eadem 
<^  alibi  (it  vendita,  ubi  /lo/ierat  /0/rr^iV7/i,  emptor  condemnabitur, 
^*  quia,   contractus   inde  ab  i/iitio  validus  fuit."     Tra^illated,  it 
night  be  rendered  thus :  In  England^  tea,  which  has  not  paid 
duty,  is  prohibited  ;  and   if  fold  there  the  contrafl  is  null  and 
void.    But  if  fold  and  delivered  at  a  place  where  it  is  not  ptohi«* 
bited,  as  at  Dunkirk,  and  an  adion  is  brought  for  the  price  of  it 
in  England,  the  buyer  (hall  be  condemned  to  pay  the  price  |   be* 
caufe  the  original  contrad  was  good  and  valid.--  He  gocd  oh 
thus  :  '*  Verum  fl  merces  venditx  in  altero  Icco,  ubi  prohibitab 
*'  funt  eflent  tradenda,  jam  mn  fieret  condemnation  quia  repugtia* 
^*  ret  hoc  juri  et  commodo  rcipublicse  quse  merces  prohibuit.'^ 
Apply  this  in  the  fame  manner. — But  if  the  goods  fold  were  to 
htdeltkferedin  Englahd^  where  they  are  prohibited  \  the  contraft 

ii 
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U^vt)id,  and  the  bttyer  (hall  not  be  liable  in  an  zCtion  for  the  price,     1  y  ^ ^, 
becaufe  it  would  be  an  inconvenience  and  prejudice  to  the  ftate 


if  fuch  an  afiion  could  be  maintained.  ^m^ 

The  gsfl  of  the  wliole  turns  ^pon  this ;  that  |hc  con^lufi?e  de-  Jomhsom, 
livery  Was  at  Uunhirh.  If  the  defendant  had  befpbke  the  tea  at 
DunUrIt*  to  be  fent  to  England  at  a  certain  price  ;  and  the  plain? 
tiff  had  undertaken  to  fend  it  into  England,  or  had  had  any  con* 
cem  in  the  running  it  into  England,  he  would  have  been 
an  offender  againft  the  laws  of  this  country.  But  upon  the  fa£ls 
of  the  cafe,  from  the  firil  to  the  \z^,  he  clearly  has  ofiended  a? 
gainft  no  law  of  England.  Therefore,  let  the  rule  for  a  new 
trial  be  difcharged. 

The  three  other  judges  concurred^ 
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frida^.  Masse Y  ver/us  Rice  et  al\ 

P99.  lotb. 

What  it  a     'T^HIS  was  a  writ  of  error  from  a  judgment  on  fitre  facias  xxk 
^feri'Son  ^^^  ^^^^^  °^  King's  Bench  in  Ireland^  brought  to  rcverfc 

$D  a  com-     four  common  recoveries  in  the  Court  of  Common  Pleas  there  \ 
very.  v/z.  two  of  land9  in  the  amnty  of  Limerick,  and  two  of  lands  in 

the  aty  ot  Limerick  •»  bat  the  Court  of  King's  Bench  in  Ireland 
affirmed  them  all* 

This  cafe  was  argued  twice  i  firfti  in  the  lail  term,  by  Mu 
BulUr  for  the  plaintiff,  and  Mr.  AlUyne  for  the  defendant ;  and 
again  in  this  term,  by  Mr.  Wallace  iox  iht  plaintiff,  and  Serjeant 
Walker  for  the  defendant. 

Mr.  Buller  fox  the  plaintiff  in  error  obje£led«  that  the  federal  de« 
fcriptions  in  all  the  four  recoveries  were  bad.  There  were  four- 
teen parcels  in  each  recovery,  and  the  principal  objeflions  he 
made  were  as  follow :  i  (I,.  A  s  to  the  premifes  in  the  couniy,  becaufe 
fome  were  demanded  thus;  <<  all  thofe  the  cafile,  town^  and  lattdi 
<<  of,  (2fr.  containing  by  eftimation  fo  many  acres,"  without  fet« 
ting  out  the  quality  of  the  landj^  as  meadow,  pafture,  wood,  and 
fo  forth  ;  that  a  recovery  would  not  lie  of  a  town,  and  that  fo 
many  acres  by  eJUmai'ton  were  uncertain.  Obje£kion  ad.  That 
others  were  defcribed  thus ;  <<  all  that  partoi  the  tewn  and  landt, 
<<  &c.  now  or  late  in  the  tenure  qi  fuch  and  fuch  a  perfon," 
which  was  vague  and  uncertain.  Obje£tion  3d,  That  two  parcels 
were  defcribed  as  <<  containing  a  plough-land^^  which  was  alfo 
^>ague  and  uncertain. 

In  refpef^  of  the  premifes  in  the  city,  he  objeAed,  that  they 
iprere  all  demanded  by  the  dcfcriptlo^of  <<  me£uage  or  tenement^ 

which 
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wHich  was  uncertainy  and  alfo  as  being  faid  to  be  *'  now  or  late      1775^ 

«*  in  the  tenure,  fcTr.'*    He  infilled  that  a  recovery  has  no  ^tk€t   ^ • 

till  execution  executed.     \  Rep  Shell ff%i:zk.  ^\i  William  Jones^    ^^nfo^ 

10  S/r.  1 185.    Therefore  the  defcription  of  the  premifes  (hould      ^^«* 
be  fo certain,  that  the  fbertff  may  know  how  to  execute  it:    And 

if  bad  in  ejcftmcnt,  z fortiori m  ^fracipe.  Bur.  144.  1596.,  1 60 1. 

To  (hew  that  the  nature  and  quality  of  the  land  ought  to  be  fe^ 
out,  he  cued  i  In  ft.  4.  -  1 1  Co.  25-  3- 

To  (hew  that  thefe  defcrtpttons  would  be  bad  in  ejefbmest  for 
want  of  fctting  out  thf  quality  of  the  land,  he  cited  Sguet^  cafe, 

11  Co.  55.   I  Rol  Rep.  SS'pl'  29.  S.  C.  Brid^eman  ^6.  1  Sa/i, 
254.  Cro.Jac.  124.  Cro.  Car.  ^^ y 

To  (hew  th'at  both  quantity  and  quality  (hould  be  fet  outi 
Styles  193.  Ley  Zi.  "  four  acres  by  efiimation  is  uncertain.^ 
Salk.  254/4  Mod.  98.  S.  C.  I  Show.  338.  As  to  the  uncer« 
tainty  of  the  defcription,  «*  mejfuage  or  tenement"  he  cited  3  Wtlf. 
23.  where  judgment  was  arretted  on  this  fingle  objefiion.  Moor 
691.  Popbam  22.  If  the  defcription  in  thefe  recoveries  are  good, 
there  would  be  no  nccclEty  for  any  defcription  at  all.  With  rc- 
fpe£l  to  the  2d  objeftion,  he  infifted,  the  defcription  was  uncer- 
tain throughout.  For  part  of  a  town  might  be  any  quantity :  It 
might  be  a  moiety,  or  more  or  lefs.  So,  the  wordi  <<  now  or  late 
^*  in  the  ttnurei^  are  equally  vague :  Confcquently,  the  (heriff,  by 
(his  defcription,  could  have  no  means  of  finding  out  the  premifes« 
As  to  the  word  ^^  plougb-land^**  he  faid  it  was  applicable  to  every' 
thing  that  a(rords  food  for  a  family,  and  fo  vagUe,  that  in  i  Injl^ 
69.  a.  Lord  Coke  fays»  <*  a  fine  (hall  not  be  received  de  una  vir^ 
«*  gata  terra  for  the  uncertainty."  He  alfo  cited  i  Leon.  188.  to 
(hew  that  zfne  of  a  tenement  is  uncertain :  and  fubmitted  upon 
thefe  authorities,  that  the  defcriptions  were  all  defe£live.  idly^ 
He  contended,  that  if  only  one  defcription  in  each  recovery  was 
bady  the  judgment  muft  be  reverfcd  in  toto,  becauC?  entire ;  and 
therefore  not  to  be  divided  :  and  cited  Cro.  Car.  471.  Sir.  807^ 
Cro.  El.  162.  1  Leon.  149.  1  Rol.  Air.  T^^.  pi.  2.  Cartbew2^S'» 
}t&r.934. 

Lord  Mansfield. — There  are  fourteen  diiFerent  defcriptions 
of  lapds  in  thefe  common  recoveries.  Single  out  which  is  the 
(Irongeft. 

Mr.  Buller  inftanced  the  following :  All  that  mefltiage  or 
f*  tenement,  with  the  appurtenances,  fituate  in  the  Unc  between 
if  fhe  V/r0  Abbey  Gates,  with  its  appurtenances  caUcd>  i^fc.  now 

^  <for 
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tnjt.     "  or  late  In  the  poffcffion  of  J.  C.  his  undertenants  or  ailigns, 
■  ■  **  in  the  county  of  the  city  of  Limerici" 

ytr/w  Lord  Mansfield. — ^I  remember  a  cafe  in  ejeftment,  where 

Rici.      jhere  was  a  doubt  how  execution  ,(hou1d  be  executed  ;  and  the 

court  direfled  an  iifue  to  guide  the  (herifF  ip.  delirering  execution. 

Mountain  has  been  held  a  good  defcription  of  lands  in  Ireland^ 

and  it  was  mountain-land  in  a  valley.     Vide  i  Sir.  71. 

Mr.  jiHejfitf  confraf  faid  he  (hould  confider,  ly?,  What  degree 
of  prccifion  is  reqqired  by  the  Regifter  to  the  defcription  of  land§ 
ficmanded  in  a  pracipe  quod  reddat.  Q.dly^  What  indulgence  was 
to  be  given  to  a  common  recovery  as  a  conveyance  and  common 
aifurance.  3^/y,  Whether  from  the  locality  of  thefe  particular 
lands  the  defcriptions  were  not  fuSicient.  ijlj  It  is  a  general 
rule  (hat  the  form  of  the  regider  muil  be  followed,  but  there  are 
cafips  that  admit  of  a  deviation  from  it.  Tjie  general  principle 
upon  which  all  fprms  are  founded  ancl  upheld  is,  that  thp  defend- 
ant may  know  what  he  ha^  to  defend ;  and  therefore,  whentver 
the  term  ufed  either  in  refpe£l  of  (he  quantity  or  the  quality,  i$ 
fiifiiciently  certain  and  notorious  to  anfwer  that  purpofe,  it  will 
be  good,  though  not  particularly  nanied  in  the  regider,  i  Rof. 
Rep.  165.  idiy^  Great  favour  is  to  be  (hewn  to  common  leco* 
veries,  becayfe  they  are  now  a  fpecies  of  conveyance  and  commoii 
aflurance  qf  land.  They  are  not  like  the  cafes  cited,  moft  of 
which  are  cafes  in  ejeElment^  which  are  a^verfary  fuits,  and  where 
the  objeflions  arofe  in  confequcnce  of  fomc  cflential  dcfeft,  which 
is  fatal.  But  a  common  recovery  is  in  the  nature  of  pn  amicable 
fuit,  which  admits  of  a  greater  latitude,  and  any  defcription  that 
would  be  good  in  a  deed,  would  be  good  in  a  common  recovery. 
5  Rep.  40.  Popham  22.  S.  C.  3^//)p,  With  regard  to  the  local 
fituation  of  thefe  lands  in  Ireland,  it  has  been  always  undcrftood 
that  the  judges  of  Ireland  know  the  defcription  of  lands  in  that 
country  better  than  the  judges  of  this  court  5  and  therefore  credit 
ought  to  be  given  to  their  knowledge.  It  was  fo  cxprcfsly  held 
in  Macduncoh  v.  Stafford^  2  Roll.  Rep.  166.  i  Str.  yr.  i  Bur* 
623  —  9;  which  lad  cafe  in  principle  anfwcrs  all  the  objeftions 
that  have  been  made  to-day.  Another  argument  arifes  upon  the 
ftatutes  of  Jeofails,  which  is,"  that  being  after  verdia,  they  arc 
now  too  late.  As  to  the  objeftions  made  to  the  particular  de- 
fcription of  thefe  lands,  ly?.  The  word  <•  town''  in  Ireland  does 
not  mean  as  it  does  here,  houfes  inhabited,  but  is  merely  a  tech- 
nical defcription  of  a  particular  diftxift,  and  is  notorious  there. 

2<//t» 
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^dlyy  With  rcfpc^l  to  the  uncertainty  of  "  fo  many  acres  by     1775. 
•*  ejiimation^*  it  is  fufficient  if  the  general  boundary  be  known  \  n 

it  is  not  ncceflary  that  the  precifc  mcafure  (hould  be  accurately    ^^i^ 
and  exa£lly  afcertained  ;  and  as  to  the  term  land^  in  legal  accept*     lUc^^ 
atipn  k  always  means  arable.     3dly  y  Here  the  term  mefiuage 
or  teiienienl  does  not  Hand  alone  as  in  the  cafe  cited,  but  is  ac- 
companied with  other  word^defcriptivb  of  its  fituation ;  fuchas, 
••  the  lane  between  the  two  abbey  gates,  Hc*^  which  render  ii 
fufHciently  certain  for  the  (heriff  to  deliver  poflcflion :  Befide^^ 
U  is  the  fame  delcription  as  \t  ufed  in  the  deed  of  fettlement  by 
which  the  eftate  was  entailed.     Therefore  even  if  the  defcrip- 
tions  were  more  doubtful,  the  court  will  make  fuch  a  conftruc^  ^ 
tion  as  will  fupport  them^     ±  Mod.  233. 

Import  a  Iccdnd  argument,  Serjeant  Walter  for  the  defendant 
cited,  I  Ventris  52.  2  Vvitris  31,  2  Wilf.  116.  Mr.  Wallace 
for  the  plaintiff  cited  Popham  203.    Noy  85. 

Lord  Mansfield.— The  confequences  of  thefe  objeftions  are 
fo  great ;  they  are  fo  void  of  the  lead  glimmering  of  reafon  and 
common  fenfe  \  and  it  would  be  attended  with  fuch  vaft  incon* 
ireniences  to  the  public  in  many  cafes,  without  a  poflibility  of 
i\puig  good  in  any,  if  in  common  recoveries  which  are-afpecies 
of  conveyance  and  common  affiirance,  fuch  nice  exceptions 
were  to  prevail  j  that  the  (lri£left  proof  of  their  being  founded 
in  law  is  necefi^ry,  to  induce  the  court  to  overturn  a  recovery  on 
fuch  grounds^ 

By  the  fettled  law  ot  the  land,  men  by  deeds  may  fetter  their 
eftatcs  :  But  tenant  in  tail  when  of  age  may  unfetter  them,  ob^ 
ferving  a  certain  form.  In  this  cafe  there  can  be  no  doubt  of 
the  meaning  of  'the  tenant  in  tail,  or  of  his  power  to  unfetter 
this  eftate-  The  only  queftion  is,  Whether  he  has  done  it  agree- 
able to  the  proper  form  ?  that  is.  Whether  he  has  dcfcribed  the 
premifes  with  fufficient  certainty  ?  Now  the  defcription  which 
he  has  ufed,  is  the  identical  defcription  in  the  deed  which  created 
the  fetteilng;  and  the  obje£lion  which  is  made,  is  not  fo  much 
that  that  defcription  is  uncertain,  as  that  fix  or  feven  hundred 
years  ago,  in  an  adverfe  aflion,  there  was  a  doubt  whether 
fuch  an  obje£lion  would  not  h^ve  lain  :  and  therefore  the  de- 
fendant would  make  the  fame  obje£lion  and  raife  the  fame  doubt 
now.     But  a  common  recovery  is  not  an  adVerfe  action. 

It  is  faid  that  <'  all  that  mefiuage  or  tenement  with  the  ap- 
^'  purcenahces  fituate  in  the  lane  between  the  two  abbey  gates, 

*•  now 
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1775*     "  now  or  late  in  the  occupation  of  y.  C.  his  undertenants  or 

'  «  affigns,  in  the  county  of  the  city  of  Limtrick/*  is  too  vague 

'vt^fits      and  uncertain^    But   one  muft  look  with  a  microfcopic  eye 

'^**      to  difcover  that  a  meffuag$  or  tenement^  &c.  is  fo  unceftain  a 

defcription,  as  that  the  iherifT  or  any  other  perfon  could  not 

know  how  to  find  the  premifes  by  it:  And  the  objt-fiion  can 

only  be  made  by  a  perfon  who  pores  over  the  fyllables  of  the 

words. 

The  objeAions  are  of  two  forts,  and  I  have  no  doubt  as  to 
either,  id,  Tliat  the  premifes  in  the  county  are  demanded  thus : 
*^  All  thofe  the  caflUs^  Hfwns^  and  iand^  containing  by  efiimotion, 
*<  &c."  which  it  is  argued  is  uncertain  both  in  refped  of  quality 
and  quantity.  As  to  that,  it  is  admitted  that  <*  caJiU*  is  a  good 
defcription  in  England*  *^  Toivn^^  was  determined  to  be  a  good 
defcription  in  Cottingham  v.  King,  i  Bur.  623.  And  •'  lan^ 
means  arable  land. 

The  next  objedion  is,  that  the  premifes  in  the  city  are  defcribed 
thus  ;  <^  All  that  mejfuage  or  tenement^  with  a  garden  or  meadow 
V  *<  thereto  belonging,  ficuate,  ^c*  and  now  or  late  in  the  occupa- 
'^  tion  of,  ^c.  dc"  which  it  has  been  contended  would  be  a  l^ad 
defcription  in  eje&metit.  There  are  many  cafes  in  ejectment 
which  have  gone  very  far  indeed :  And  therefore  the  do£lrine  of 
thofe  cafes  ought  not  to  be  extended.  As  to  the  authority  in 
3  Wtlf.  23.  which  would  have  great  weight  on  account  of  its 
being  fo  recent,  the  judges  in  that  cafe  decided  againft  their 
own  private  opinion  and  inclination,  becaufe  they  held  them- 
felv^s  bound  by  authority.  But  there,  the  words  were  only 
<«  mejfuage  or  tenement*  without  any  other  defcription.  Herctherc 
are  other  words  ^*  with  the  appurtenances  and  a  garden,  Wc'." 
which  Qiew  that  <*  mefiuage  or  tenement'^  are  two  words  for 
the  fame  thing :  And  that  both  mean  a  dwelling-houfe. 

But  this  is  not  my  fundamental  ground  of  determination  in  the 
prefent  cafe.  What  I  ground  my  opinion  upon  is,  the  principles 
laid  down  in  Dormer*^  cafe,  5  Co,  40.  b.  reported  alfo  in  Popbam 
23  ;  and  the  di(lin£lion  the  court  there  take,  between  adverfe  ac- 
tions and  common  recoveries ;  which  at  that  time  were  become 
a  common  alTurance  and  conveyance  of  lands,  (^^.  and  which 
the  court  fay,  *'  being  alfo  made  by  affcnt  between  the  parties, 
**  (hall,  and  always  have  had  a  different  expofition  from  what  is 
**  given  to  a  recovery  by  pretence  of  title,  or  to  the  proceeding 
<<  in  any  other  real  a^ipn  to  which  they  are  not  to  be  compared : 

«  Therefore 
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^  Tlmrfutc  a  GommQn  recovery  may  be  fufiercd  of  an  advow-     1775. 
*^  fon,  common  in  groA»  wanen^  and  tbe  Uke,  and  the  intent  of  -^ 

•'  the  parties  (hall  be  obfcrvcd/'  Now  the  objcdiM  ift  ^  *!^}** 
cafe  is  an  obje£iion  to  the  very  fame  defcription  as  is  ufcd  by  J^«^ 
the  anceftor  in  the  deed  which  created  the  entail.  Tbe  fole 
objcft  of  the  recovery  is  to  unfetter  the  premifcs  fo  entailed  ^ 
and  therefore  I  will  not  depart  from  this  anciently  eftabliflied 
principle  to  do  fuch  cruel  injuilicci  both  againft  the  intention  of 
tilt  parties,  and  againft  public  convenience.  Not  one  precedent 
has  been  cited  where  fuch  an  o'bjedion  has  been  held  good  in 
the  cafe  of  a  common  recovery.  But  a  cafe  of  a  fine  has  been 
cited  where  it  was  allowed,  and  from  thence  it  has  been  argued 
by  analogy,  that  it  is  bad  in  a  common  recovery ;  but  the  argu- 
ment does  not  hold. 

I  agree  with  Mr.  Wallace  that  the  argument  of  the  defendant 
not  having  made  the  objection  in  the  firft  inftance,  is  of  no 
weight.  But  Serjeant  Walker  cited  a  cafe  from  2  Ventris  31. 
which  is  v«-y  material ;  and  is  ihortly  thus ;  **  In  ejedment  a 
««  fpecial  vejdiA  found,  that  there  was  a  parifl»  of  Ribion  and  a 
<*  vUl  of  Riitonf  but  the  latter  not  co-eitenfive  with  tbe  for* 
**  mer ;  and  vthat  the  tenant  in  tail  of  lands  nr  the  jkir^,  but 
*<  9ut  of  the  viUf  bargained  and  fold  the  lands  in  the  parifli  of 
*'  Ribi^f  with  covenant  to  levy  a  fine  and  fuffer  a  recovery  to 
«*  the  ules  of  the  deed :  But  tbe  fine  and  recovery  were  only  of 
«  the  lands  in  Rikon :  The  queftion  WoS,  Whether  this  recovery 
*^  was  good  for  the  lands  in  the  parjfi  of  RikonJ*  It  was  a»< 
gued  <*  that  the  common  law  knows  no  foch  divifion  of  the 
^  kingdom,  as  pari(hes»  but  only  the  divifion  of  vills ;  and  there-* 
'<  lore,  where  a  place  is  named  in  the  record  of  the  law»  and  no 
**  knore  faid,  it  is  always  intended  a  viil :  Confequentiy,  that 
*^  the  recovery,  if  it  pafied  any  lands  at  all,  could  only  pafs  thofe 
*<  in  the  viU.'*  But  the  court  in  favour  of  common  recoveries 
liekly  ^  ihat  this  recovery  fliould  extend  to  the  lands  in  the 
«<  fartfii  of  Rii^n  y  and  the  rather,  becaufe  it  being  found  by 
^*  the  verdiA  that  the  tenant  in  tail  had  tw  lands  in  thtviU,  the 
*<  recovery  muft  neceflarily  be  void,  unlefs  it  were  extended  to 
<<  the  lands  in  the  parifli.'*  This  decifion  is  an  inftance  of  li- 
berality that  would  not  have  been  adopted  or  followed  in  an 
adverfe  pracipe.  So  in  many  other  inftances;  as  an  advowfin^ 
for  which  no  adverfe  a£^ion  will  lie,  but  a  common  rec6very 
wtXL*  Therefore  as  the  diftindlion  between  amicable  and  ad- 
Terfe  fuits  exifts }  as  the  inconveniencea  of  avoiding  the  recovery 

would 
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l-M.^     would  be  greats  as  no  precedent  in  point  is  produced,  and  ther^ 
is  no  poffibility  of  doubt  about  the  intent  of  the  parties,  I  am 


Mass  ST    dearly  of  opinion  that  the  judgment  of  R.  B.  in  Ireland  oM^t 


Kitx.     to  be  affirmed. 


The  three  other  judges  concurred. 

t^cr  Cur.  Judgment  affirmed; 


^*4^*      LovEACREs  ex  dim.  Mudge  verfus  Blight,  ct  Uxor. 

JV^.  14th.  ^  -^ 

Onc^levircs  TN  £jc6iment  a  fpecial  cafe  was  referv^d ;  the  material  faAs 
;!*^^*^*'  ^  of  which  were  as  follow:  That  John  Mtidgi  being  feifed 
«« wworW,  in  fee  of  the  premifes  in  queftion  by  his  laft  will,  bearing  date 
••I'devtfe'  the  5th  of  Auffiji  1 74 1,  dcviTed  as  follows:  "  As  touching fuch 
«  M*oK^*  **  twrW/j?  ejiatty  wherewith  it  hath  pleafed  God  to  blefs  me  in 
<tlowsi  I  "  this  life,  I  give,  dcmiVr  and  difpofe  of  the  fame  in  the  follow-* 
« my  wffe  **  ^^g  nianner  and  form :  Firft  of  all  I  give  ahd  bequeath  to 
"JB,Af.  5/.  «c  EltzahHh  Mudge  my  .dearly  beloved  wifcj  the  fiirn  of  five 
M^Mr^out  *<"  pounds  to  be  paid  yearly  out  of  my  eftate  (Called  Gloze^  and  alfo 
«<  utTit*^"  "  °°^  P*^'  ®^  ^^^  dwcUing-houfe  being  the  weft  fide,  with  a^ 
«« C.  //«w»  <«  niuch  Woodcroft  home  at  her,  as  the  fliall  have  need  of,  by  my 
wiin<rif^'  "  executors  hereafter  named;  I  give  and  bequeath  unto  my 
«*  5/.  each,  €c  fon  Thotnas  fldudge  the  funi  of  five  pounds,  to  be  paid  twelve 
•(  ^elv^**  *'  months  after  my  deccafci  I  give  unto  my  grand-daughtcf 
**  months  ,«■  En^eth  the  fum  of  five  pounds  to  be  paid  twelve  months 
««  dcceafe.  <<  after  my  deceafe.  Item,  I  give  unto  John  Mudge  and  Robtrt 
•'mrtwo  "  Mudge,  my  two  fons|  whom  I  make  my 
«<  fons  r.  «c  and  ordain  my  file  executors  of  this  my  laft  will  and  teftament« 
4<  R,  M.  '*  ^U  and  fingular  my  lands  and  mefltiages  by  them  freely  to  be 
«« whom  I  a  pojfejfed  and  enjoyed  alike ;  and  I  do  hereby  utterly  revoke  and 
«  <c  difaxyiui  all  former  wills  and  legacies  and  executors  by  me  in 

«  Sin  my  *'  any  ways  before  named,  willed  and  bequeathed,  ratifying  and 
•*fiieexeai'  <c  confirming  this  and  no  other  to  be  my  laft  will  and  teftament* 
u  ^  w,  ♦*  In  witnefs  whereof  I,  have  hereunto  fet  my  hand  and  feal  thd 
««  and  tetu'  cc  Jay  and  year  firft  above  written,  John  Mudge. 

"i^toheen.  «  Bcforc  the  fealing  of  this  will,  I  give  to  my  wife  £/i- 

«<'^efl?d  **  zabeth  Mudge,  all  my  houfehold  gOods  to  be  deli- 

!r.*Af*and  "  ^^'^^  ^^  "^^  cxecutor,  and  after  my  death  the  fai4 

jk!  m.  are  ««  goods  parted  equallyi  be  parted  between  the  exc4 

^!^!".nd  "  cutors  alike/'. 


lakca/rr. 
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That  the  teftator  died  leaving  three  fons  ;  Tbomasy  J^hn^  aod     1775* 

kobert:  That  Thmas^  the  eldeft,  died,  leaving  the  kffor  of  the — - 

plaintiff  his  elded  fon;  that  Robert  died  foon  after  the  teftatory     acski 
and  John  in  April  lad,  leaving  iffue.     That  the  cftatc  in  qucf-    g*"^^  . 
tion  was  worth  20  /.  per  annurn^  and  the  perfonal  eftate  of  the 
teftator  worth  60/. 

The  queftion  was.  Whether  the  plaintiff  is  entitled  to  recover 
die  premifes  in  queftiou  i 

Mr.  Wilfon  for  the  plaintiff,  dated  the  quedion  to  be,  vthat  ' 
ejlaii  Robert  and  John  MuJge  took  in  the  premifes }  and  infided 
they  took  an  edate  for  life  only^  id.  Becaufe  there  are  no  tech*- 
nical  words  of  limitation^  nor  words  exprcflive  of  the  tedator's 
intered  in  the  premifes:  Only  **  lands  and  mefuages"  2dly, 
no  circumfiances  or  expreffions  that  ftew  an  apparent  intention 
in  the  teftator  to  pafs  z/ee.  The  circumftances  from  which  it 
will  be  contended  that  fueh  intention  does  appear,  are  thefec 
Fird,  the  words  **  freely  to  bepojfeffed  and  enjoyed  ;'*  but  they  may 
be  fully  fatisfied  by  the  devifecs  enjoying  the  premifes  for  life  : 
And  it  is  enough  for  the  plaintiff,  if  they  do  not  neceffarilj 
manifed  an  intention  to  give  a  fee  \  which  they  certainly  do  not. 
^dly,  that  the  edate  is  charged  with  an  annuity  of  5  /.  to  the 
tedator's  wife :  But  here  the  annuity  is  a  charge  upon  the  land 
(let  who  will  be  in  poffelEon),  not  on  the  -^rfons  of  the  de« 
vifees ;  therefore  not  within  the  principle  of  the  cafes  which 
fay,  that  the  payment  of  a  fum  of  money  (hall  give  a  fee. 
3dly,  The  introductory  words  "  as  touching  my  worldly  eftate  i** 
but  thefe  words  alone  do  not  import  an  intention  to  diCnherit 
the  heir  at  law  \  and  therefore  are  not  of  themfelves  fufficient 
to  carry  a  fee*  Where  the  word  ^ate  is  ufed  throughout  a, 
will,  it  may  be  held  auxiliary ;  but  here,  in  the  claufe  upon 
which  the  objeftion  arifcs,  the  tedator  has  dudioufly  avoided 
ufing  the  word  edate,  and  inferted  mejfuages  and  lands  in  its 
ftead.  4thly,  Some  argument  may  be  attempted  from  the  legacy 
given  to  the  heir  at  law  j  but  no  inference  arifes  from  that  cic* 
cumdance,  becaufe  it  is  made  payable  out  of  the  perfonal  ef« 
tate.  l^herefore,  upon  the  whole  of  the  will,  there  are  no  cir« 
cumdances  which  fliew  an  apparent  intention  in  the  tedator  to 
give  his  younger  fons  a  fee  ;  at  lead  the  intent  is  ambiguous ; 
and  if  fo,  the  heir  at  law  is  entitled.  But  fuppofing  they  took  a 
fee,  the  plaintiff  is  entitled  to  a  moiety. 
Lord  MAMSFiBtD.«rReferve  that  quedioq* 

Voii.L  A  a  Mr* 
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1775,     '    Mr.  Kerby  contra.     Upon  the  fifft  qucftion,  the  only  matter 
for  the  confideration  of  the  court  is,  Whether  upon  the  whole 


iicRits  ^^  ^^^  ^^^^  taken  together,  enough  appears  to  (hew  the  teftaror 
vtrfut  intended  his  younger  fons  Aould  take  a  fee.  That  he  did, 
IS  maniFeft}  ift,  from  the  introdutlory  wordsi  **  as  to  all  my 
«^  worldly  efiate.**  And  fo  it  was  held  in  Forrefter  1 57.  Ibbet^ 
Jon  T.  Bechwith,  I  Wilf.  133.  3  Wilf.  143.  and  in  a  lite  cafe 
♦-*»/#,  199.  Hogan  ex  dim.  Wallis  and  others  v.  Jackfon,^  2dly,  From  the 
annuity  to  his  wife,  which  is  a  charge  on  the  per/on:  For  the 
v/ords  *'  by  my  executors**  refer  to  the  whole  fentence  5  and  there- 
Torc^are  equiyalent  to  adcvife  to  his  executors  ^*  they  paying**  Wr, 
which  will  give  a  fee.  3  Bur.  1534.  3dly,  The  legacy  of  5/. 
to  his  elded  forv/  (hews  he  did  not  mean  him  to  be  the  ohjcGt  of 
any  further  bounty.  4thly.  The  omiflSon  after  the  words 
««  whom  I  make  my",  may  be  aptly  fupplied  by  the  word 
•*  helr/*^  which  would  put  an  end  to  the  qucftion.  5thly9 
The  words  «*  f^^^^y  to  be  enjojed  by  themi*  (hews  the  teftator 
meant  to  give  it  as  fully  and  freely  as  he  had  enjoyed  it  himfelf, 
6thly,  Before  the  fealing  his  will  he  gives  his  vi^ife  the  hou(hol4 
goods,  and  devifes  them  over  after  his  death  to  his  two  younger 
fons^ 

tt  is  clear  frpm  hence  that  he  thought  his  wife  would  other- 
wife  take  the  abfolute  property  in  them :  And  therefore  it  \% 
a  fair  inference  to  fay,  that  not  diftinguifhing  between  real  and 
pcrfonal  eftate,  he  thought  the  whole  iotereft  in  the  real  eftate 
pafled,  as  the  perfonal  eftate  would  have  done,  if  he  had  not 
added  the  fubfequent  limitation.  From  all  thefe  circum (lances, 
enough  appears  to  (hew  the  tedator  meant  a  fee,  and  therefore 
the  plaintiff  ought  not  tb  recover. — As  to  the  fecond  qucf- 
tion, he  infided  that  the  devifees  were  joint  tenants ;  and 
therefore  that  the  (hare  of  the  deceafed  brother  furvived  to  the 
defendant. 

Mr.  Wllfon  contra^  as  to  the  fecond  queftion  contended,  that 
the  words  "  to  be  enjoyed  allhe"*  made  them  tenants  in  common  \ 
for  the  word  **  alike'*  is  equivalent  to  •*  equally"  wkich  has 
been  held  to  create  a  tenancy  in  common.  And  this  was  clearly 
the  intention  of  the  teftator:  For  he  was  providing  for  his  chiJr 
dren ;  therefore  it  is  not  natural  to  fuppofe  that  he  meant  the 
furvivors  (hould  take  the  whole,  and  fo  leave  the  family  of  the 
fon  who  flied  firft  dcftitutc. 

Iiord  Mansfield.*- The  principles  by  which  this  cafe  muft  be 
governed,  arc  fettled  by  analogy  to  eftabli(hcd  rules  refpeSing 

'the 
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th€  limitation  of  cftates  by  deed  at  common  law.     If  a  man  by     X77C. 
(teed  of  conveyance  at  common  law  gives  land  to  another  gene- 


raiiy^  ijoithout  words  of  limitation,  the  donee  has  only  an  eftatc      ^^^ 


ACBEI 


for  life.    But  1  really  believe,  that  almoft  every  cafe  determined      «rA» 

by  this  rule,  as  applied  to  a  devife  of  lands  in  a  will,  has  de«     '''^"'1'% 

fcated  the  real  intention  of  the  tedator.     For  common  people, 

and  even  others  who   have  fome  knowledge  of  the  law,  do 

not  diftinguifh  between  a  bequeft  of  perfonalty,  and  a  devife 

of  land  or  real  eftate.     But,  as  they  know  when  they  give  a. 

man  a  horfe,  they  give  it  him  for  ever ;  fo  they  think  if  they 

give  a  hqufc  or  land,  it  will  continue  to  be  the  fole  property  of 

the  perfon  to  whom  they  have  left  it.     Notwithftanding  this, 

where  there  are  no  words  of  limitation,  the  court  muft  determine 

in  the  cafe  of  a  devife  affcfling  real  eftate,  that  the  devifee  has 

only  an  eftate  for  life :  Becaufc  the  principle  is  fully  fettled  and 

eftabliflied,  and  no  conje£lure  of  a  private  imagination  can  (hake 

a  rule  of  law. 

But  as  this  rule  of  law  has  the  efFeft  I  have  juft  mentioned, 
of  defeating  the  intention  of  the  teftator  in  al moll  every  cafe  that 
occurs ;  the  court  has  laid  hold  of  the  generality  of  other  ex- 
preffions  in  a  will,  where  any  fuch  can  be  found,  to  take  the 
devife  out  of  this  rule.  Therefore,  if  a  man  fays,  **  I  give 
*•  all  my  eftate^*  that  has  been  conftrued  to  pafs  a  fee :  or  even 
if  words  of  locality  are  added-,  as  **  afl  my  eftate  in  A^y*  it 
has  been  held,  that  the  whole  of  the  teftator's  interefl  in  fuch 
particular  lands  will  pafs,  though  no  words  of  limitation  are 
added.  2  P.  IVms.  524:  Bccaufe  the  law  fays,  that  the  word 
••  eftate"  comprehends  not  only  the  land  or  property  which  a 
man  has,  but  alfo  the  interejl  he  has  in  it.  So  in  a  late  cafe 
from  Ireland*,  the  court  had  no  difficulty  in  faying,  that  the  •HoganeM 
words  *^  all  my  worldly  fubjlance;*  in  the  introduftory  part  ^^  Ij^^jJ^t 
the  will,  meant  eve^y  thing  the  teftator  had ;  and  that  the  words  fin,antt, 
«'  all  his  real  '^ecls^^  in  the  fubfequcnt  rcfiduary  devife,  were  *^'* 
equivalent  to  worldly  fubjlance,  and  carried  every  thing  to  the 
refiduary  devifee.  In  general,  wherever  there  arc  words  and 
expreffions,  cither  general  or  particular,  or  claufes  in  a  will 
which  th^  court  can  lay  hold  of,  to  enlarge  the  eftate  of  a  de- 
vifee, Acy  will  do  fo  to  effeBuate  the  intention.  But  if  the 
intention  of  the  teftator  is  donhtful^  the  rule  of  law  muft  take 
place :  So,  if  the  court  cannot  find  words  in  the  will  fufficient 
to  cartf  a  fee,  though  they  (hould  themfelves  be  fatisfied  beyond 
the  poffibility  of  a  doubt,  as  to  what  the  intention  of  the  party 
was,  they  muft  ftdhere  to  the  rule  o£  law. 

A  a  a  Now, 
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^775*         Now,  though  the  introduAion  of  a  will,  declaring  that  a  mail 

i^  means  to  make  a  difpofltion  of  all  tit  worldly  eftate^  is  a  ftrong 

jic^ct      ctrcumftance,  connedied  with  other  words,  to  explain  the  tefta* 

vtrpii      tor's  intention  of  enlarging  a  particular  eftate,  or  of  paffing  a 

'   fee  ftrhere  he  has  ufed  no  words  of  limitation,  it  will  not  do  alone* 

And  all  the  cafes  cited  in  the  argument,  to  (hew  that  the  intro- 

du£^orf  woros  in  this  cafe  would  edone  be  fufficient,  fall  Oiort 

of  the  mark ;  becaufe  they  contained  other  words  clearly  mani- 

fefting  the  intention  of  the  teftator  to  pafs  a  fee. 

The  queftion  is  always  a  queftion  of  conftru£lion,  and  de«* 

pends  upon  obfervations  naturally  arifing  out  of  the  will  itfelf. 

And  therefore,  if  in  this  cafe  there  are  words  in  the  will  which 

denote  an  intention  in  the  teftator  to  give  his  fons  more  than  an 

eftate  for  life,  the  court  will  give  efFeft  to  that  intention.— Now 

•  WtU^     if  a  man  devife  lands  to  another,  paying  thereout  loO/.*  or  any 

s.HmHMd.  Qthf y  gfQfg  [yxtn^  though  he  add  no  words  of  limitation,  yet  the 

devifee  (hall  have  a  fee :  becaufe  unlefs  he  were  to  take  a  fee,  he 

cannot  be  fure  of  paying  the  ico  A     So  if  an  eftate  be  given  to 

4r-,  c^^.      An  to  be/old  for  payment  (^  debts  and  legacies  f ,  the  purpofe  to  be 

cafes  X96.7.  anfwered  makes  it  a  fee,  without  words  of  limitation*'    In  ttioxt^ 

wherever  any  thing  is  directed  to  be  done,  which,  ftri£tly  fpeak^* 

ing,  an  eftate  for  life  only  may  net  be  fuiBcicnt  to  anfwer,  the 

court  will  imply  a  fee. 

Let  us  examine  then  the  obfervations  that  arifc  upon  this  will. 
The  firft  material  obfcrvation  upon  which  it  has  been  argued  that 
the  teftator  meant  to  give  his  younger  fons  a  fee  in  this  cafe,  is^ 
a  bequeft  to  his  wife  of  an  annuity  of  5  /.  ^c.  which  he  gives 
thus :  "  I  give  to  my  wife  the  fum  of  5  /.  to  be  paid  yearly  out  of 
'  ««  my  eftate  called  Gloze^  and  alfo  one  part  of  the  dwelling-houfe 
«'  with  as  much  wood-croft  home  at  her^  as  flie  (hall  have  need  of, 
<*  by  my  executors  hereafter  namf:d."  It  is  clear,  that  in  this  dc** 
vife,  fome  word  is  mifplaced  or  left  out  \  and  where  that  is  the 
cafe,  if  it  be  neceiTary  to  difcovcr  the  intention  of  the  tefiatpr^ 
the  court  may  fupply  it.  Now  the  moft  obvious  word  to  be  fop- 
plied  here,  as  it  ftrikes  me,  is  the  word  "  requeft ;"  at  her  requeft^ 
would  make  the  fcnfe  complete.  Then,  as  to  the  devife  itfelf, 
the  5  /.  is  direded  to  be  paid  by  the  executors  out  of  the  eftate, 
and  the  wood  is  to  be  provided  at  all  events ;  it  therefore  muft 
be  fuppofed  to  be  brought  home  from  off  the  eftate«  But  if  the 
executors  were  to  take  only  an  eftate^r  life^  they  would  not 
be  able  to  pay  the  annuity  during  her  life  out  of  the  profits  only, 
or  to  furniih  all  the  wood  (be  n^ight  want  \  becaufe  the  ftockon 

6  the 
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the  eftate  might  fall  (hcrt.    It  is  but  reafonablc  therefore  to  in-     2775. 
fer,that  fuch  an  intcrcft  was  intended,  as  would  enable  tbem  to  '^ 

comply  with  the  teftator's  dire£tions,  f^Uy  and  completely  in      acris 

It  is  not  an  immaterial  obfervation  that  has  been  made  upon 
the  devife  over  of  the  houQiold  goods  {o  the  executorsi  to  be 
equally  divided  between  them  as  the  tcftator  exprefles  it,  *^  after 
•«  my  death,"  which  (hould  clearly  have  been  "  after  ber  death** 

The  next  obfervation  arifes  upon  the  words  *<  whom  I  make 
<<  i9fjr>  and  ordain,  Cs'r."  The  word  my,  without  f^  m^  addition, 
means  nothing  at  all.  It  cannot  mean  executors^  becaufe  the  tef- 
tator  has  exprefsly  inferred  that  word  afterwards.  It  fcems, 
therefore,  mod  natural  and  proper  to  infert  the  word  heirs.  But 
I  reft  upon  the  other  grounds,  rather  than  upon  the  conjefture 
how  the  blanks  (hould  be  filled  up. 

The  laft  obfervation  is  drawn  from  the  words  **  fr^dy  U  be 
**  poffeffed  and  enjoyed  by  tbem  aiibfu"  Now  the  word  **JreeIy^" 
ftrikes  me  as  a  very  material  word :  For  the  teftator  has  charged 
the  eftate  with  the  payment  of  the  annuity  to  his  wife,  (fc.  fo  that 
he  could  not  mean  by  the  word  **/ree/y'*  to  give  it  free  ofincum* 
trances.  The  free  enjoyment,  therefore,  muft  mean,  free  fron^ 
ail  limitations  \  that  is,  the  abfolute  property  of  the  eftate. 

Upon  thcfe  obfervations  arifing  on  the  face  of  the  will  it*- 
felf,  coupled  with  the  introduQory  claufe,  I  am  of  opinion  upon 
the  firft  queftion,  that  the  teftator's  intention  was  to  give  his  fons  « 
John  and  Robert  a  fee.  If  fo,  it  is  equally  clear  upon  the  fecoud 
queftion,  that  this  is  a  tenancy  in  common.  The  word  '*  alH^* 
is  the  fame  as  the  word  <*  equally^**  and  in  the  devife  of  the 
hou(hold  goods,  the  teftator  has  made  ufe  of  the  word  equally. 
Therefore  the  lefTor  of  the  plaintiff  is  entitled  to  a  moiety, 

^hc  three  other  judges  concurred. 

Per  Cur.  Judgment  for  the  plaintiff  for  one  moiety. 


Goodwin  verjus  Crowle,  Executor.  THJoff 

TERROR  from  C.  B.  in  an  a£lion  of  debt,  to  recover  a  pe- 

-*^  nalty  for  the  non-performance  of  articles  of  agreement,  be-  a^peiulty, 

tween  the  pUintiff  and  the  defendant's  teftator.  ^^  ^ 

m  t         1  r  ptrform- 

The  agreement  was,  that  the  defendant  in  the  original  afkion,  «nc*otco. 

now  the  plaintiff  in  error,  fliould  fink  a  pit  for  the  teftator,  ar^d  jlktVent 

ryr  may  be  entered  up  for  the  penalty,  in  like  manner  as  before  the  if*/,  8  &  o  fTm.  i.  c.  I*  "but 
tlifn  it  can  fUnd  only  a$  ^ftcmty  for  the  damag'tJufimHtd. 

A  a  3  begin 


C&owix. 
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*77S*  i^in  to  work  uitbin  14  days  after  the  date  of  the  agreement,  and 
"JT^  continue  working  and  finking  the  fanr.c,  day  and  night,  the  Ge 

verfui  working  days  in  the  wcf  k,  till  it  (hould  be  completed.  The 
breach  afligned  was,  that  he  did  not  begin  to  fink  the  pit  in  the  ar^ 
tides  niemioned  within  14  days  from  the  date  of  the  faid -agree- 
menti  and  continue  finking  the  fame,  Cffr.  prout  the  articles.  The 
defendant  pleaded,  that  he  was  ready  to  begin  within  the  14  dtiys ; 
but  that  it  was  agreed  between  him  and  the  tcftator,  that  before  he 
hegan  to  Jink  the  pit,  he  fhould  drive  oxftnk  a  flough  or  drains  &c. 
and  averred  that  he  did  immediately  begin  to  fink  the  faid  drain  ; 
but  before  the  faid  drain  could  be  funk,  20  days  had  elapfed  ;  by 
re^fon  whereof  he  could  not  begin  to  work  the  pit  within  the  14 
days.  Upon  demurrer  to  this  plea,  and  argument  thereon,  the 
court  of  C.  B.  gave  judgment  for  the  plaintiff,  which  he  accord- 
ingly entered  up  for  the  whole  penalty  250/.  and  23  A  iqs^ 
Cofts. 

Mr.  Buller  for  the  plaintifi^  in  error,  objeftcd,  upon  the  errors 
alEgned,  ly?.  That  it  did  not  appear  by  the  record  that  the  plain^ 
tiflF  had  fuftained  any  damages.  2^'^,  That  no  writ  of  inquiry 
had  been  awarded  to  afcertain  the  damages.  3^//^,  That  the 
judgment  ought  not  to  have  been  taken  for  the  whole  penalty— 
but  only  entered  up  as  a  fecurity. 

He  argued,  that  fincethe  ftatutc  8^9  Wm.  3.  c.  11.  feEt.  8. 
the  plaintiff  cannot  take  judgment  for  the  whole  penalty,  any 
further  than  as  a  fecurity  for  the  performance  of  the  covenants ; 
therefore  the  damages  ought  to  have  been  afcertained  by  a  writ 
of  inquiry.  At  common  law  the  party  was  at  liberty  to  take 
out  execution  for  tlie  whole  debt :  This  drove  defendants  into 
Chancery;  where,  if  compenfation  could  be  made,  the  court 
would  not  fuffer  the  penalty  to  be  taken.  The  occafion  of  this 
ftatute  was  to  moderate  the  rigour  of  the  law.  And  fince  the 
ftatute,  this  court  has  the  fame  jurifdidion  as  the  Court  of 
Chancery  had  before.  In  reafon  and  confciencc,  the  plaintiff 
ought  not  to  retain  the  whole  penalty,  but  only  to  be  indemnified 
quoad  what  he  has  fufiered :  and  cited  Drage  v.  Brandy  2  Wilf 
377.  as  in  point.  Alfo  a  later  cafe,  Lys  v.  Hutchins^  i8th 
June  1773,  *"  Capi,  Scacc\  but  there  the  court  were  not  all  of 
the  fame  opinion,  and  it  went  off  upon  the  infolvehcy  of  one 
of  the  parties.  Here  the  plaintiff  has  defied  to  proceed  under 
the  z6t  of  parliament;  for  the  declaration  contains  a  double 
breach,  jy?.  Not  beginning  within  fourteen  days.  2 J,  Not  con* 
tinuing  to  work^  iic*  which  would  not  have  been  good  at  com- 

moa 
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mon  law.    i  RalL  112.  Saunders  rcrfnsCrawUf,     Confcqucntlf      X775. 
the  plaintiff  is  now  bound  to  abide  by  the  direction  of  the  fta-  ■* 

tutc,  and  cannot  take  advantage  of  the  penalty.  ^^^" 

Mr.  Wood  tor  the  defendant.   Two  objections  hare  been  taken    Ceowlk, 
to  the  judgment,     ift.  That  there  ought  to  have  been  a  writ  of 
inquiry  before  final  judgment.  2dly,  That  the  judgment  ought  to 
have  been  entered  up  only  as  a  fecurlty.  Thecafcof  Dr^^f  vcrfus  - 
Brandy  depended  upon  the  firft  branch  of  the  ftatute.  The  court  of 
C.  B.  thought  the  plaintiff  had  made  his  eleftion  to  proceed  upon 
the  ftatute  -,  and,  therefore,  that  the  defendant  ought  to  have  the 
fame  advantage.  There, y^^rj/ breaches  were  afligned;  and  the 
caufe  had  gone  down  to  trial,  fo  that  the  fame  jury  miglit  have, 
afftffcd  the  damages.    But  here,  the  plaintiff  has  iu  hGt  afligned 
only  one  breach:  the  covenant  is  one  Angle  fentence,  <'  that  he 
*«  fliall  begin  within  fourteen  days,  and  continue  to  work,"  ts^c. 

But  fuppofe  it  were  neceffary  for  the  plaintiff  to  have  fet  out 
the  breaches,  and  have  a  writ  of  inquiry,  yet  the  judgment  is 
regulari  and  he  may  now  do  it.  By  th.e  (latute,  it  mult  be  the  fame 
judgment  as  before  \  that  is,  a  judgment  for  the  penalty,  and  it  is 
to  (land  as  a  fecuiitj.  Therefore,  the  form  of  the  judgment  is 
right. 

Lord  Mansfield.— The  true  conftru£tion  and  fubftantial  juf- 
tice  of  the  zBt  is,  that  the  penalty  (hall  not  be  levied  in  any  cafe 
whatever)  but  the  judgment  in  this  cafe  being  upon  demurrer,  it 
muft  be  as  ufual,  to  recover  the  debt.  The  (latute  dire£ts  that  the 
judgment  (hall  be  entered  as  heretofore  \  but  then  it  is  only  to 
ftaxid  as  a  fecurity  for  the  damages  fuftained.  The  plaintiff  is 
not  to  aflign  the  breaches  till  after  the  judgment  is  given. 

If  the  plaintiff  (hould  take  out  execution  for  the  whole  penal- 
ty, then  is  the  time  to  complain:  but  there  is  no  obje£tion  to  the  ' 
judgment  as  it  (lands ;  and  on  that  ground  only  the  court  gi?e 
their  opinion  that  the  judgment  mud  be  affirmed. 

Per  Cur.  Judgment  a{Brmed. 

Lord  Mansfield  added,  that  in  cafes  where  the  couit  of 
.  Qiancery  order  a  judgment  to  be  given  as  fecurity,  it  is  entered 
up  in  the  ufual  fotm,  but  the  party  cannot  take  out  ezecutioa 
upon  it  for  th^  fum  in  which  it  is  given. 


Aa4 
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7ytfi/ar,     Frezmah  ver/us  The  Puke  of  Chanoos  et  al.  et  e 
""'  "'^  contra. 

A  remote  T^HIS  was  a  cafe  out  of  Chancery  for  the  opinion  of  this 
Ue  held  to  court,  the  material  fafls  of  which  were  at  follow : 

pafi  under  j^^  Francis  Keck  being  fcifcd  in  fee  of  the  reverfion  of  the 
«Mr^inaQ  eflate  in  Qu^^ilion,  by  his  will,  bearing  date  the  19th  of  Jung 
m^t^by'  *7^^>  dev:f^d  the  fame  to  his  fon  John,  and  the  heirs  of  his 
way  01  itt-  body,  with  remainder  to  his  only  daughter  Mary^  and  the  heirs  of 
ex2cu"on  ^^^  '^^^y  »  ^^^  remainder  to  his  fix  grand  nephews,  Ferdinnndo^ 
oUrticIri,  Jrithony,  Tbomar,  William^  John,  and  Robert  (of  whom  John 
verfjon  was  Tracy  Atkins  was  the  furvivor,)  fucceflSvcly  for  life,  but  not  in 
Wiy'in  con'  ^^^^"^  °^  fcniority,  and  to  their  firft  and  other  fons  fucceffivifly  in 
temptation    tail  male,  with  remainder  to  his  own  right  heirs,  and  died  on  the 

wordi being  Jphn  thc  fon  died  on  the  23d  July  1773,  without  iffue,  and 
carry  h?an?  intcftate  as  to  this  TcverCon  :  whereupon  all  the  other  nephews 
theintentj-  [,eing  dead  without  iffue,  it  dcfcended  in  equal  fevenths  on  the 

on  of  the  *•  rt  r    r^  *      rr     1 

partiefc  be-  fcYcn  furviving  filters  of  Francts  Keck  as  coparceners ;  of  whom 
TiL^JU'the  W'inifred  the  wife  of  John  Nichol  was  one,  and  Mary  the  mother 
cftateofthc  of  Mr.  Freeman  the  plaintiff"  was  another. 

In  1740  Winifred  Nichol  died,  without  having  devifed  or  dif- 
pofed  of  the  reverfion  of  her  undivided- feventh  part  of  thc  faid 
eftace ;  and  thereupon  tlie  fame  defcended  on  her  only  fon  and 
heir  John  Nicbol»  father  of  Lady  Carnarvon  aftermeht toned. 

John  Nichol  xht  fon,  by  will  dated  the  5th  ol  March  I746f 
g;|ve  all  his  real  and  perfonal  eflate  to  truftees  in  truft  for  his 
daughter  Margaret  Nichol  at  21,  and  her  heirs  ;  and  if  (he  died 
before  21,  leaving  ijfue  of  her  body^  then  in  truft  to  convey  thc 
fame  to  thc  heirs  of  her  body^ 

Overtures  having  been  made  for  a  marriage  with  Mifs  Nichol 
to  thc  Marquis  of  Carnarvon,  propofals  were  Lid  before  the  maf- 
ter,  entitled  propofals  for  a  fettlement,  faTr.  v/z.  "  That  in  con- 
<^  lideration  of  the  faid  marriage  TiViA  fortune  in  money  and  lands 
**  of  Mifs  Nichol,  to  be  difpofed  of  as  aftermentionod,  i^c  it 
'<  was  thereby  agreed,  that  as  foon  after  the  marriage  as  the  faid 
«*  Margaret  Nichol  fliould  attain  thc  age  of  21  years,  thc  freehold 
<'  and  copyhold  eftates  of  her  grandfather  gmd  father^  (hould  be 
*'  felled  upon  the  trufts  there  mentioned.'^ 

Thc 
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The  Mailer  rq>orted  the  propofals  proper,  in  confequence  of     1775, 
which  aurticles  were  to  be  approred  ofj  and  were  accordingly  ap-  -  * 

proved  of  by  the  Matter.  ^'^>  " 

The  articles  recited  the  propofals,  they  alfo  recited  all  the  I^«*cof 
real  and  perfonal  eftates  which  Mifs  MrA?/ was  entitled  to;  ander 
her  grandfather  and  father's  will,  and  the  particulars  were  fet  out 
in  feveral  fchedoles  J>y  the  Matter  ;  and  it  was  thereby  agreed, 
that  they  fliould  be  fettled  to  the  ufes  there  mentioned.  Upon 
the  Marchionefs  coming  of  age,  an  a£t  of  Parliament  22  Geo.  2* 
c,  24.  was  made,  intitled,  *<  An  a&  for  fettling  the  real  and 
*<  ieafehold  eftates  of  the  nK)ft  honourable  Margaret  Brydgei^ 
'*«  commonly  called  Marchionefs  of  Carnarvon^  wife  of  the  mod 
<<  honourable  James  BryJges,  Efquire,  commonly  called  Mar- 
<<  quis  of  Carnarvon^  and  late  Margaret  Nichol  fpinfter,  an  in* 
^*  fant,  for  the  benefit  of  the  faid  Marquis  and  Marchionefs  and 
"  their  liTue ;  and  for  applying  part  of  the  perfonal  ettate  of  the 
<•  faid  Marchionefs  for  the  purpofes  therein  mentioned." 

The  aft  recitmg  the  propofals,  articles,  lie.  enads,  •*  That 
<<  all  and  fingular  the  freehold  and  copyhold  e/lates  of  the 
^  faid  Margaret  now  Marchionefs  of  Carnarvon  (except  as  is 
«  therein  excepted)  in  the  third  and  fourth  fchedule  to  the 
'<  articles  mentioned,  and  all  other  the  manors;  mefluages,  landst 
<<  tenements  and  hereditaments,  freehold  and  copyhold,  of  the 
^  grandfather  and  father  of  the  faid  Margaret^  fituate  in  the 
<*  feveral  pariflies  of  St.  Andrew^  Holborn^  &c.  or  elfetvhere  in 
^  London  ;  and  in  the  feveral  pariflies  of  Fryern^  Barnes^  &c.  or 
«*  elftnvhere  in  the  county  of  Middlefex ;  and  in  the  parilh  of  South 
'<  Stonebam  or  elfenvhere  in  the  county  of  Southampton^  and  £LS£« 
'<  WHERE,  lie.  (hall  be  vetted  and  fettled  to  the  ufes  therein 
^'  mentioned.'*  The  only  variation  between  the  articles  and  the 
z€t  was,  that  certain  debts  of  the  Marquis  were  to  be  paid,  and 
in  confideration  of  the  Marchionefs  agreeing  thereto,  all  her 
eftates  were  to  be  fettled  upon  ber  and  her  heirs,  in  cafe  (he  fur- 
vived  the  Marquis  having  no  iflue,  or  failing  iflue  between  them. 

At  the  time  of  the  marriage  and  alfo  at  the  time  of  paflling 
the  aft,  Robert  Tracy^  Antbony^  Thomas^  and  John  were  alive^ 
and  Thomas  had  then  a  fon  Jiving  named  DodivelL 

Margaret  Marchionefs  of  Carnarvon  died  on  the  14th  day  of 
Augtift  1768,  without  iflue,  and  without  haying  made  any  dif- 
pofition  of  the  faid  eftates  of  her  late  grandfather  and  father^  and 
infeftate. 

Mr. 
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1 775*         ^'*  7^^*^  Tracy  Atkins  died  on  the  23d  of  July  17731  ^i^^- 

•- •  out  iffuc;  and  then  the  reverfion  of  the  eftates  now  in  qucf- 

't'wLi^  tion  dropt  in,  and  devolved  on  the  co-heirs  of  the  fatd  Fran* 
n^!^2^L  ^^  Keck^  or  the  perlbns  claiming  under  them :  and  the  Duke 
of  Chandos  having  claimed  the  (hare  late  belonging  to  Lady  Cir* 
narvottf  and  the  co-heirs  oppofing  the  clainii  Mr.  Freeman  filed 
a  bill  in  Chancery  againft  the  Duke  and  all  the  other  claimants 
for  a  partition!  apd  by  Ris  bill  controverted  the  Duke's,  claims 
and  his  Grace  filed  a  crofs  bill  to  eftablifh  it. 

The  queilion  was,  Whether  the  reverfion  in  fee  of  one  undivid- 
ed 7th  part  of  the  eftate  in  queftion,  pafled  under  the  a£t  of 
parliament  to  the  tiefendant  the  Duke  of  Chandos  1^ 

Mr.  Buller  for  the  defendant  argued,  that  the  intention  of  the 

parties  was,  to  fettle  aii  the  eftate  both  real  and  perfonal  of 

Mifs  Nichols  except  what  was  particularly  excepted:  that  the 

propofals  were  general^  without  any  exception  \    that  both  the 

articles  and  zQ.  of  parliament,  were  intended  to  Carry  the  pro- 

pofais  into  execution}  and  that  the  words  <<  and  elfiwhere*  in 

^ViJeiU    the  eiwdlingpart  of  the  ftatutc  page  17*.  were  fufficient  to  carry 

wordsofthc  ^j^^  rcverfion  of  this  undivided  7th  part,  though  not  exprefsly 

clAufebefore  mentioned.   And  if  10,  the  court  would  give  ctfeCi  to  fo  material 

mentioned.   ^  ^©rd,  rather  than  rejc£k  it  j  more  efpecially  as  this  was  thp 

cafe  of  a  deeds  and  cited  3  P.  Wms.  56. 

Mr.  Kenydn^  contray  for  the  plaintiff  faid,  he  did  not  deny  that 
the  words  were  large  enougli  to  carry  the  reverfion  in  queftiona 
if  it  appeared  to  be  the  clear  intention  of  the  parties  that  it 
0iould  pafs.  But  he  denied  there  was  any  fuch  intention.  And 
if  fo,  the  court  would  control  th^  operation  of  the  vvords  <<  and 
««  glfrwhere^*  which  were  a  loofc  general  cxpreffipn,  rather  than 
give  it  effedl  contrary  to  the  intent  of  the  parties.  And  fo  it 
was  done  in  the  cafe  of  &trong  verfus  Teat^  2  Burr.  912.  Here, 
the  propofals  moved  from  the  Duke  of  Chandos,  whofe  objeft 
it  was  to  get  as  much  of  the  property  of  Mifs  Nicha/  as  he  could. 
That  there  was  not  a  furmUe  of  this  reverfion  even  being  know^ 
to  the  Mafter ;  that  the  articles  extended  to  nothing  more  than 
4xras.  contained  in  the  propofals  \  and  that  the  a£^  of  parliament 
did  not  include  even  fo  much.  Confequently,  as  nothing  ap- 
peared  in  either  of  thefe  inftruments  from  which  it  could  be  col*, 
levied  that  the  parties  had  this  reverfion  in  view  at  the  time,  the 
court  would  reftrain  the  generality  of  the  exprcflion  to  tholie 
'    cftates  only^  which  were  in  the  contemplatioQ  of  the  parties. 

Lprdi 
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Lord  Manstield.'— The  material  poiut  in  this  cafe  i$,  what     I77{. 
the  meaatng  of  the  parties  was,  before  the  palling  of  the  ad  :"that   •  • 

isy  whether  any  thing  was  then  in  contemplation,  except  what  ««r/M 
thcMarchionefs  was  in  poffcffion  of.  -  I  have  fecn  fettlements  in  CHA»^pas« 
which  it  has  been  provided,  that  if  any  eftate  fliaH  ^efcend  to 
the  wife  durin|r  coverture,  it  (hall  be  fettled^  to  fuch  and  fuch 
ufes  in  the  fettlement  named.  In  this  cafe,  the  reverfion  was 
after  four  fons  and  their  iflue ;  and  one  of  them  had  then  a  fon 
living ;  fo  that  it  could  be  of  no  great  value.  We  will  think  of 
it.  If  we  have  any  doubt,  ic  may  be  argued  again,  but  if  clear 
.  W«  will  makr^  our  certificate. 

Afterwards,  oa  the  aSth  of  November  in  this  term,  the  court 
certified  in  thcfe  words  : 

«  Having  heard  counfcl  on  both  fides,  and  confidered  this 
*^  cafe,  wc  are  of  opinion,  from  the  propofals,  report  and  articles^ 
««  that  the  intention  of  the  parties  was  to  fettle  all  the  real  and 
««  perfonal  ellate  of  Mifs  Nichoi  which  fhe  had  from  her  father 
**  or  grandfather,  except  what  was  particularly  excepted : 
**  Though,  probably,  this  remote  reverfion  might  not  then  be 
«*  in  cont<*mpUtion  j  and,  therefore,  the  words  of  the  articles  do 
**  not  exprefsly  include  it.  We  confider  the  a£l  of  parliament, 
<*  as  a  fettlement,  to  execute  the  articles,  with  the  variations 
**  mentioned  in  the  preamble :  and  though  this  remote  rever- 
**  fion  might  not  then  be  particularly  thought  of,  yet  the  ^wf- 
**  ral  words  are  fujjicient  to  include  it ;  and  the  intention  of  the 
.  f'  parties  was  to  include  alU  Therefore,  we  are  of  opinion,  that 
^*  the  reverfion  infee^  of  one  undivided  feventh  part  of  the  eflate 
S^  in  queftion,  did  pafs,  by  the  a£l  of  parliament  in  the  plead- 
<f  ings  mentioned^  to  the  defendant  the  Duke  of  Cl^ndosC* 


Freeman  Efcj.  verjus  Duke  of  Chandos  et  al.  et  e   sam  djy. 

contra. 
^HIS  was  a  branch  of  the  lad  cafe  and  fent  from  the  Court  one  devifet 
of  Chancery  alfo  for  the  opinion  of  this  court;  the  material  ^'^^^f**' 
fa£ks  were  as  follow :  counties  of 

Robert  Tracy^  in  whom  the  reverfion  in  fee  of  one  undivided  ^Jf^^r 
feventh  part  of  the  Keck  eftate,  {vide  the  laft  cafe,)  was  veiled  as  '<^  ^ndetfi^  , 
claiming  under  one  of  the  co-heirs  of  the  faid  Francis  Ke^,  made  un^dom  tf 
his  will  dated  i6th  of  OHober  1766,  and  thereby  devifcd  ««  all  ^'^f""^?*^ 

.  jtff  to  certain  clargn  thereon,  and  Um*atieia  in  bis  tmrriage  fettUment  named ;  in  trufl  to  fund 
feifcd  of  the  faid  eflates  in  G.  and  fy.  or  clfnotxret  to  certain  ufcs.  His  eflates  in  (7.  and  H^m 
«veie  the  only  eflatcs  charged  or  mentior.ed  In  his- marriage  fettlement.  Bijt  he  was  alfo  entitled 
to  a  reverfion  of  certain  eftatei  in  the  counties  of  Oxford  and  ^i//<i  Held  that  this  reverfioa 
paflcd  by  the  words  **  elfnottrf  ia  tbt  hrgdtm  of  Engla/id**^ 

^  it  and 
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''  and  CTcry  his  manors,  mcfluages,  lands,  tenements,  heredita-' 
'*  ments,  and  premifcs  with  their  and  every  of  their  rights, 
*^  members  and  appurtenances,  in  the  counties  of  Glouci/ler  and 
*^  Wwcefttr  and  tlfevihere  in  the  kingdom  of  England^  and  all  his 
<<  eftates,  ufe,  benefit  and  interetl  in  reverfion,  remainder  or  ez- 
'<  pe^ancy,  to  truftees,  fubje£l  to  certain  charges  thereon,  and 
*<  to  certain  limitations  and  eftaies  to  allhis  brothers  Severally,  and 
*<  their  refpedlive  firft  and  other  Tons  in  and  by  his  marriage  fet- 
^^  tlement,  bearing  date  the  5th  of  ^tf^i^  i735f  exprefied  and 
*^  declared ;  in  truft,  in  cafe  he  himfelf  and  his  faid  brothers 
**  (hould  all  die  without  iflue  male  of  his  or  their  body  or  bodies, 
*<  or  his  faid  brothers  (hould  die  before  the  age  of  2r,  then, 
«<  to  (land  feifcd  of  the  faid  eftates  in  Ghucefter^  U^orcefi^r 
<*  or  elfewhere  and  the  reverfion  or  reverfions  of  fuch  eftates, 
<<  and  of  all  his  eftate,  ufe,  benefit,  and  imereft  in  reverfion  and 
<'  expe^iancy  therein  to  the  ufes  there  mentioned." 

By  the  marriage  fettlement  of  Roiert  Tracy^  the  eftates  in 
Gloucefter  and  Worcefler  were  limited  to  himfelf  for  life,  remain- 
der to  his  firft  and  other  fons  in  tail  male,  remainder  to  his  three 
brothers  John^  Thomas^  and  Anthony^  and  their  faid  firft  and  other 
fons,  fucceffively  in  ftridl  fettlement. 

After  "^ the  death  of  Robert  Tracy  without  iflue,  on  the  28th 
September  1 767,  John  Tracy  thinking  the  reverfion  in  queftion 
did  not  pafs  by  the  will  of  Robert  Tracy,  made  a  codicil  to  his 
own  vfWl  dated  Augyjl  ift  1768,  and  thereby  devifed  the  fame 
to  truftees  on  the  trufts  there  mentioned. 

Lady  Hereford,  the  firft  devifec  under  RAert  Tracy^  wiU^ 
claimed  this  reverfion  \  as  did  likewife  the  devifces  under  the 
codicil  of  John  Tracy. 

The  queftion  was,  whether  the  reverfion  in  fee  of  one  undi- 
vided feventh  part  of  the  Keck  eftate  vefted  in  Robert  Tracy  did 
pafs  by  the  will  of  Robert  Tracy  ? 

^r.Kenym  was  about  ro  argue  for  Lord  Hereford^  but  Lofd 
Mansfield  called  upon  the  other  fide  to  go  on, 

Mr.  BuUer  for  Mr.  Freeman  argued,  that  from  the  words  of 
the  will  referring  to  the  limitation  of  the  eftates  in  the  counties 
of  Gloucefter  and  Worcefier  and  the  charges  thereon,  it  was 
manifeft  the.  teftator  had  no  other  eftates  than  thofe  in  contem- 
plation, at  the  time  of  making  his  will ;  and  therefore,  the  re- 
verfion in  queftion,  which  was  a  reverfion  of  eftates  in  Oxfordjbire 
and  Wittjbire,  would  not  pafs  by  the  words  "  elfewhere  in  the 
"  kingdom  of  England^*  and  cited  Strong  verfua  Teat^  ^  Bur. 
piZi  as  in  point. 

Iiord 
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Lord  ManifieU  (topped  Mr*  Ken^n^  faying  it  was  too  clear  .   177  r. 
For  him  to  give  himfelf  auy  trouble  about  it.     If  the  words  of 


the  will  arc  not  fufficicnt  to  carry  the  premifcs  in  queftion,  the  ^"jJJJf " 
dragnet  of  conveyances  will  never  end.— Afterwards,  on  the  20th  i>aice  of 
of  November  in  this  term,  the  court  certified  in  thefe  words. 

**  Having  heard  counfel  on  both  fides>  and  confidered  this 
*'  cafe,  we  are  of  opinion  that  the  reverfion  in  fee  of  one  undi- 
*«  vidcd  feVenth  part  of  the  Keck  eftate,  veded  in  Robert  Tracy^ 
«  did  pafs  by  the  will  of  Robert  Tracy.** 


I 


Chamberlin  et  al.  verfus  Songhurst.  FrUty^ 

Nov,  a4th. 

N  cafe,  for  money  had  and  received  to  the  plaintiff's  ufe,  the  The  iddi. 
fafts  at  the  tiial  appeared  to  be  as  follows..     The  plaintiffs  ^"^"*^ 
were  owners  of  a  waggon  which  paffed  loaded  through  a  turn-  wagi^i 
pike  belonging  to  a  turnpike  road,  called  the  Rent  road.— The  muj^'^!* 
defendant  was  appointed  by  the  truftees  of  that  road  a  colIeQor  cortiing  to 
of  tolls,  and  to  weigh  carriages  pafTing  on  the  faid  road  under  the  fivi^m^ 
flatutcs  13  Geo.  3.  c.  84.  and  14  Gto.  3.  c.  82.  among  other  a£ls.  f»o«^n*mcd 
The  plaintiff's  waggon  weighed  18  hundred  overweight.     The  i^Cn,^, 
defendant  infifted  upon  being  paid  at  the  rate  of  20  s.per  hundred  \  ^2iJoi' 
for  the  ^vhole  overweight,  which  by  that  mode  of  calculation  g^oji  charge 
amounted  to  18  /.  and  was  paid  accordingly. — Upon  the  gene-  5ad<iitk»n. 
ralilTue  pleaded,  a  verdi£l  was  found  for  the  plaintiffs  for  13/.  «ltoUin- 
&6J*  and  cods,  fubje£l  to  the  opinion  of  the  court  on  the  foU  on  thcgrofi 
lowing  queftion ;  "  Whether  the  defendant  ought  to  have  received  «^vcrwaght. 
^  at  the  rate  of  20  /.  per  hundred   for  more  than  three  hundred 
*'  weight  of  the  eighteen  hundred  overweight." 

In  cafe  he  ought  not  to  have  received  the  whole  fum  of  18  /• 
the  po/lea  was  to  be  delivered  to  the  plaintiffs.  In  cafe  he  ought 
to  have  received  the  whole  fum,  a  nonfuit  was  to  be  entered. 

Mr.  Morgan  for  the  defendant  argued,  that  by  the  conftru&ion 
of  the ftatute  13  Geo.  3.^. S^./eff.  i*  and  i^Geo.  3.  c.  Zi.feH. 2. 
the  defendant  was  entitled  to  take  26  a  a'dditional  toll  for  every 
hundred  overweight,  whenever  fuch  overweight  exceeded 
Jifteen  hundred  weight,  which  it  did  in  this  cafe ;  and^  therefore^ 
that  a  nonfuit  ought  to  be  entered. 

Mr.  LueaSy  cotitray  for  the  plaintiffs  infilled,  that  fo  much  of 
Jiat.  23  Geo.  3.  r.  84.  as  empowers  the  truftees  to  take  an  addi- 
tional 20  x./^rr  hundred  for  rv/ry  hundred  overweight,  was  re* 
|)ealed  by//ir.  14  Geo.  3.  €.  82.  feB.  2.  and  that  the  fum  to  be 

takei^ 
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'775*     ^^^^^^f  ^  3"  additional  toll  for  the  overweight  in  this  cafe,  ought 

•i— —  to  have  been  calculated  according  to  the  following  proportions 

BBiaTif  mentioned  in  this  latter  ftatute ;  viz.  3  d,  per  hundred  weight  for 
W"  the  id  and  2d  hundred  weight;  6^.  for  every  hundred  weight 
Mvji^T.  above  two,  and  not  exceeding  five  {  2/.  6d.  for  every  hundred 
above  five  and  not  exceeding  ten  ;  5/.  for  every  hundred  above 
ten,  and  not  exceeding  fifteen,  and  20/,  for  every  hundred  above 
fifteen,  which  would  have  amounted  only  to  4  /.  19  /.  6d,  in  all, 
inftead  of  18  /.  which  was  the  fuin  demanded  of,  and  a£luall^ 
paid  by  the  plaintiff.     And  of  this  opinion  was  the  court. 

Per  Cur,  Poftea  delivered  to  the  plaintifi^* 


MonJtf,  •     Wilkinson  qui  tam^  ver/us  Allot. 

Wherea^tfi  IN  debt  upon  xhcjiat.  21  Hen.  8.  r.  13.  for  non-refidcncc,  the 
erTn  debt"*        defendant  pleaded  the  general  iffue,  and  at  the  trial  the  plaln- 
on  xhtfat.    tifF^as  nonfuitcd.     Mr.  Davenport  for  the  plaintiff  had  obtained 
c.iaJsnoV  a  ruleto  (hew  caufe  why   the   mafter  (hould  not  be  reftrained 
niitcd,  the*    from  taxing  the  defendant  his  cofts :  and  now  in  fupport  of  the 
is  entitled     **ulc»  infifted,  that  as  the  plaintiff,  if  he  had  recovered,  would  liot 
tocoih.       jjjyg  jjg^n  entitled  to  cofls,  it  was  neither  legal,  nor  juft,  nor 
reciprocal,  that  in  the  event  of  his  having  failed,  he  fliould  pay 
cofl^stothe  defendant.     That  hy JTat.  24.  H.  8.  c.  8.  a  defend- 
ant can  have  no  cofts  on  a  nonfuit  or  verdi£t,  where  the  plain- 
tiff fues  to  the  king's  ufe,  which  was  the  cafe  here*,  becaufe  half 
the  penalty  belongs  to  the  king  :  That  the  Jfat.  1 8  EL  c.  ^.feB.  3. 
did  not  extend  to  this  cafe,  but  only  to  cafes  where  the  whole  of 
the  penalty  belongs  to  the  informer,  or  where  he  is  the  party 
prievedy  and  cited  i  Anderf.  \\6.pl.  162.  as exprefsly  in  point  to 
this  purpofc. 

Mr.  Partridge^  contra^  mentioned  the Jlat.  23  Hen.  8.  c.  l^.feS.. 
T.zndjlat.  4  Jac.  i.  c^.feEi.  2.  but  relied  chiefly  on  Utitjlat. 
1%  EL  c.  5.  fe3.  3.  the  obje£l  of  which  he  infifted  was,  to  pre- 
vent vexation  in  common  informers;  and,  therefore,  had  exprefsly. 
provided,  <'  that  svhtr^  any  informer  on  tf/ry.  penal  ftatute  (hall  be 
<<  nonfuit,.he  fliall  pay  to  the  party  defendant  his  cofts  and  char- 
•*  ges,  trfr.'*  That  nothing  could  be  more  vexatious  than  the 
prefent  action,  there  being  no  lefs  than  fixteen  charges  of  non- 
refidence,  in  all  of  which  the  plaintiff  had  failed ;  and  alfo  a 
charge  of  occupying  a  farm  contrary  to  the  ftatute,  in  which  he 
had  like  wife  failed*  That  as  to  the  .diftin€tion  taken  between  a, 
8  common 
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common' informer^  who  is  entitled  only  to  half  the  penalty,  and     l^^S• 
one  who  is  entitled  to  the  ^uio/ef  no  fuch  diftinQion  is  to  be  found  ■ 

in  the  books  :  But  the  di(lin£^ion is  between  a  common  informer      ^lov^" 
and  the  party  grieved^  the  former  being  liable  to  cofts,  the  lat-     ***^' 
tcr  not ;   and  cited  I  Barnes  124.  Jeyntsqui  tarn  v.  Stephen/on  •,  •  Ktdtz* 
as  in-point.    That  here  the  plaintiff  was  not  the  party  grieved,  ^*^^$' 
and  therefore  was  liable  to  cofts.  cafe 

Mr.  Gfaham  on  the  fame  fide  cited  Salt.  ^o.  Kirkhamr. 
Wheeler,  ««  Profecutors  qui  tam^  arc  looked  upon  as  common  in- 
^*  formers :"  and  a  note  at  the  end  of  that  cafe,  in  which  it  is  faid, 
that  "  where  a  ftatute  gives  a  penalty  to  a  Jfranger^  he  is  a  row- 
**  mon  informer^  and  (hall  pay  cofts  M^on  Jiat.  iS  EL  c.  ^  :  othcr- 
•*  wife  where  the  ftatute  gives  it-to  the  party  grieved^  for  he  it 
«*  not  liable  to  cafts."   * 

Lord  Mansfield.  It  is  a  certain  principle  that  the  king  him- 
felf  neither  pays  nor  receives  cofts  in  any  cafe.  But  this  is  not 
a  fuit  profccuted  by  the  king,  though  he  would  have  been  enti* 
tied  to  a  moiety  of  the  penalty  if  it  had  been  recovered  :  But  it  ii 
the  fuit  of  a  common  informer,  Thejlat.  23  Hen.  8.  c.  15.  if 
out  of  the  cafe.  But  the  Jat.  fS  EL  c.  5.  is  dccifive.  In  thcfe 
qui  tam  a&ions^  there  is  liberty  given  to  the  informer,  by  the  fame 
claufe  of  the  ftatute  as  provides  for  cofts,  to  compound  for  the 
oflFence  with  leave  of  the  court,  which  fliews  they  arc  common 
informers.  It  is  an  exceedingly  plain  cafe.  I  think  the  plaintiff 
ought  to  pay  cofts,  and  alfo  the  cofts  of  this  motion. 

Aston  Juftice.— There  is  a  cafe  of  Greeiham  verfus  thelnhabit- 
antsof  the  hundred  of  ^TAm//,  reported  in  3  Burr.  1723,  the  ground 
of  which,  after  it  was  decided,  feme  of  the  judges  thought  the 
court  had  quite  miftaken  and  mifapprebended.  Mr.  Juftice 
Wilmot  and  I  thought  fo  upon  talking  it  over  afterwards,  and 
were  for  fetting  the  matter  right,  but  the  cofts  were  taxed.  The 
miftake  upon  which  the  court  went  was,  that  the  plaintiff  being 
the^/jr/y^Ww^rf,  would  have  been  entitled  to  cofts  if  he  had 
recovered  \  and,  therefore,  having  failed,  ought  to  pay  cofts  to 
the  defendant.  But  in  fad,  the  plaintiff  would  not  have  been 
entitled  to  cofts  on  the ^at.  9  Geo.  i.  c,  22.y^^.  7.  upon  which 
that  zdtion  was  brought ;  becaufe  it  is  a  {iztwte  fubfequent  to  the 
ftatute  of  Gloucefter^  which  gives  cofts  only  where  damages  were 
before  recoverable.  Now  before  the  Jlat.  9  Geo.  i.  r.  22.  no 
damages  were  recoverable  for  what  is  there  made  the  fubjeft  of 
an  zQXan  againft  the  hundred  ;  therefore  the  plaintiff  could  not 
have  had  cofts  if  hf  had  faccecdcd }    and  confcquently  the 

defendant 
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'775-     defendant  was  not  entitled  to  any  under  ihc^aL  4  Jot.  i.  r.  3* 
-  I  would  not  have  that  cafe  therefore,  conGdered  as  a  precedent  1 

flOM  "*   becaufe  the  court  afterwards  found  that  the j  had  certainly  miC* 
merfrnt      apprehended  the  ground  upon  which  they  determined  it. 

The  diftisdlion  taken  in  the  books  is  this ;  wherefeever  a  fta* 
tttte  fubfequent  to  the  ftatutc  of  Gloucefter  increafes  damages  to 
*the  double  or  treble  value,  where  damaged  were  before  given^  thci 
plaintiff  (hall  recover  r^/,  and  thofe  cofts  (hall  alfo  be  doubled  or 
trebledi  as  the  ftatute  may  be.  But  wher<e  fingle,  double,  pr  treble 
damages  are  newly  given  by  fuch  fubfequent  (tatute,  where  no  da-" 
mages  were  formerly  recoverable^  there  the  plaintiff  (hall  recover 
thofe  damages  only,  and  no  cofts :  becaufe  the  ftatute  of  Gloucefter 
does  not  operate  to  add  cofts  to  what  is  given  by  fuch  fubfequent 
ftatute.  1  Inft.  289.  Gilb.  HiJ.  C.  P.  258,  259.  Therefore  I 
am  of  opinion  the  rule  ought  to  be  difcharged. 

AsHHURST  Juftice.  The  objeA  of  this  ftatute  was  to  prevent 
vexation  in  common  informers  i  and  therefore,  in  that  refped, 
there  is  no  diftinAion  between  a  common  informer  qui  tam,  and 
one  who  is  enticed  to  the  whole  penalty  ;  for  he  may  be  juft  aa 
vexatious  when  he  profecutes  on  behalf  of  the  king  and  himfelf 
jointly,  as  when  he  fues  on  his  own  feparate  account. 

Per  Cur.    Role  difcharged. 
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Fai^ren  qui  tarn,  i^er/kr  WiLLiAMSi  W^t 

^HIS  was  an  information  qui  tarn  on  the  ftatute  $Rl.e.4.  ft^JUs  Jnf^ 
fia.  39.  brought  in  the  court  of  Quarter  Seffions,  in  the  city  Thij^i* 
of  London,  againft  the  defendant^  for  exercifing  the  trade  of  a  ^\fioM  maf 
tallow  chandler^  not  having  fcnred  fc?cn  yeart  apprenticeihip.  It  5S^ri«J 
was  removed  by  certiorari  into  this  court,  and  tried  before  Lord  «"y«/«'- 
Mansfitli  ac  the  fittings  after  Trinity  Term  1775,  when  the  de-  ferexerdf. 
fendant  was  found  guilty*      ^  '  ISbai!^* 

Mr.  Dunning  laft  term  obtained  a  ttile  io  (Kew  caufe,  why  the  ^^^^  ^i^ 
judgment  fliould  not  be  arrefted  for  want  of  jurifdidton iH  the  ihiVo.  ** 
fcffions,  upon  the  authority  of  the  refolution  of  B.  Ri  upon  the  *^^  J^**"* 
ftat.  a  I  y^r.  r.  4«y^^.  i.  in  Sir  H^m.  Jones  I93; 

Mr.  Wallace^  Mr.BearcroftzndMu  Buller  now  Ihewed  caufe^ 
and  ihfifted,  that  by  the  ftatute  5  El.  r.  /[.feB.  39^  and  ftat.  31 
£1.  c*  i^feEl^  7.  the  quarter  feffions  had  a  jurifdiAion  by  informal 
tion  ;  otherwife  they  could  have  no  jurifdi£lion  at  all,  for  they 
certainly  could  not  proceed  by  way  of  indiflment :  and  cited 
I  Bur.  543.  Rex  v.  Wright,  i  Sn/i.  373*  Hob.  183*  327.-'«-Cr^4 
Jac^  75.   178*     Anir^  216*  Rex  t.  Holmes. 

Mr.  Dunning  for  the  defendant  faid,  he  admitted  the  cotiits 
of  Wejlminjler  could  not  take  cognizance  of  offences  agslinft  the 
ftat.  5  El.  e.  4.  unlefs  committed  within  the  county  where  the 
courts  Gt  J  and  fo  the  cafes  cited  certainly  proved,  but  they  proved 
no  more.  But  what  he  Qiould  contend  for  was,  that  the  court  o£ 
Quarter  Seflions  had  no  authority  toproceed  by  information  in  any 
cafe,  unlefs  it  was  exprefsly  given  them  by  ftatute  :  And  that  the 
ftatute  in  this  cafe  gave  no  fuch  authority*  In  fupport  of  this 
general  propofition,  he  cited  6  Co.  19  h^  Gregory  verfus  Bla/hfieUf 
and  Cro*,  El.  737.  Barnaby  v.  Goodale :  Where  in  error  from  a 
judgment  in  Bury  upon  an  information  on  the  ftati  5  EL  e.  44 
that  point  was  expreMy  adjudged. 

Lord  Mansfield  9Skti^  if  it  appeared  that  the  iflformatioll  iiV 
that  cafe  was  before  the  Quarter^Seflions. 

Mr*  Dunniftg.  It  doesnotexprefsly  appear  in  Words,  but  it  could^    . 
be  at  no  odier  court  t  if  it  had  been  at  the  feffions  of  oyer  and  ter* 
miner,  the  objeOioa  wooldcqually  hoId.«>  Aato  thc^bjeOlDn  diat 

Vol.  I.  B  b  the 
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Wit- 


J  776«  the  Quarter  SelEons  hare  no  jurifdi£lion  zt  M,  unlefs  theycan  pro- 
•^ —  "—  cced  by  information,  they  clearly  may  proceed  by  indiftment. 
vtr/mg  The  modes  of  proceeding  are  bjjlat,  5  MHz,  c.  i^.ftEt.  3(;.  givdn 
diftinflly  and  feparately^  reddendo Jtngulafingulis  :  Civil  jurifdic- 
tion,  by  fuit,  (sV.  to  Courts  of  civil  judicature  ;  criminal  jurif- 
didion,  to  Courts  of  criminal  judicature  }  and  bill  of  complaint; 
to  the  prefident  in  council. 

Lord  Mansfield.  <-The  whole  queftion  turns  upon  the  39th 
fedion  of  the  ftatute.  The  words  are  very  much  embarrafied,  and 
the  matter  does  not  feem  to  be  fettled  by  any  of  the  cafes.  I 
wilh  to  know  the  praflice ;  and  to  inquire  of  fome  of  the  old 
clerks  of  aflife  how  the  ofage  has  been  at  ojer  and  terminer. 
Mr.  Wallace  faid  there  had  been  fome  tried  at  Lantq/ier* 
Aston  Juftice.— And  elfewhere.  I  do  not  think  the  old  cafe 
of  Gregory  v.  Blojljfield  in  6  Co.  ip.  is  conclufive :  And  if  it  has 
been  a  prafiice  long  received,  we  Ihould  do  wrong  to  overfet  it. 
As  ta  the  cafe  of  Barnabyy,  Goodale^  Cro,  EL  737.  it  does  not 
appear  that  the  court  at  Bury  was  a  court  of  fcflions,  or  of  oyer 
and  terminer.    Cur*  advifare  vult. 

The  next  day  Lord  Mansfield  mentioned  this  cafe,  and  cited 
an  opinion  of  Holt  Chief  Jullice  when  at  the  bar,  oiit  of  a  note 
book  belonging  to  the  late  Mr.  Gill  of  Durham.  The  queftion  ' 
fubmitted  for  Holt's  opinion  was,  "Whether  an  aftion  cpuld  be.  , 
<<  brought  in  the  corporation  court  for  exercitlng  a  trade  con- 
**  trary  to  the  (lat.  5  ELc.  4  ?"  and  the  opinion  was  as  follows  ; 
**  1  conceive  an  z€t\on  cannot  be  brought  in  the  corporation 
'^  court :  But  an  information  qui  tarn  may  be  brought  in  the  cor*' 
"  poration  court  of  fcfliDns.  jfohn  Holt.*'  His  Lordftiip  add- 
ed, that  lie  had  mentioned  it  to  fcveralof  the  judges,  who  faid  it 
had  been  cuftomary  on  the  circuits  to  try  fuch  informations. 

Mr.  Juftice  JJlon  faid,  he  had  inquired  of  fome  perfons  of 
great  experience  in  feffions  buGnefs ;  and  was  informed  by  them» 
that  it  had  been  ufual  to  file  fuch  informations. 

Per  C«r.~The  rule  for  arrcfting  the  judgment  mull  be  dif- 
charged. 


WcdtiefJayf 
Jan.  24th. 

ticc  abfcnt. 
The  office 
of  farijb 
cUrk  \i  a 
titKferaioU 
fic^ }  and 
tho*  ap- 
pointed   by 
the  miniAcr 


Rex  ver/us  Erasmus  Warren  Clerk. 

Ti^R.  J?w//fr  laft  term  (hewed  caufe  againft  a  mandamus  to- 
^^  reftore  William  Read/baw  to  the  office' of  pariOi  clerk  of 
Hampfiead:  He  ftated  that  the  clerk  was  appointed  by  the  mi-, 
nifter.     That  he  had  fince  become  bankrupt,  Sind  had  not  ob- 
tained his  certificate ;  that  he  had  been  guilty  of  many  omidions 
if  removed  by  hint  Mrlthout  fufficient  caufc,  a  numdamui  ikUI  lie  to  reftoie  him. 

in 
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in  tlie  regifter^  wa»  aAually  in  prifon  at  the  time  of  his  re-     1776* 
moral,  and  had  appointed  a  deputy  who  was  totally   unfit  for 


,  __         rr-  -1 / '--/      - - 

the  office :  And  therefore  fubmicted  that  there  was  fufficient      ^^^ 
caufe  foe  removing  him.  WAm»m 

Mr.  Lucas ^  contra^  iniifted  that  the  office  of  parifli  clerk 
is  a  temporal  office,  durante  vita:  That  the parfon  cannot  re* 
move  him  :  and  that  he  has  a  right  to  appoint  a  deputy :  And 
cited  1  Bur.  367.  2  S/r.  942.-^1 108.     1 1  Mod.  261. 

Lord  Mansfield  then  faid,  there  was  an  application  of  this 
fort  in  a  cafe,  ReM  Y.  Proffer^  Mich.  15  Geo.  3.  where  the  par- 
fon removed  a  parifh  clerk  appointed  by  the  former  incumbent. 
There  the  right  of  amotion  was  in  queftion  ;  and  all  agreed  it 
snuft  be  fomewhere,  but  that  cafe  was  not  decided. 

Aston  Jufticc^-^The  court  in  that  cafe  recommended  it  to 
the  minifter  to  reftore  him  upon  his  alking  pardon  *. 

Lord  Mansfield. — What  remedy  is  there  in  JVeftminfier-baU  • 
to  remove  him  ?    He  certainly  has  his  office  only  quamdiu  bene 
fig^ff^rit.    But  though  the  minifter  may  have  a  power  of  re- : 
moving  him  on  a  good  and  fufficient  caufe,  he  can  never  be  the 
fole  judge  and  remove  him  at  libifum  \  without  being  fubjeA  to 
the  control  of  this  court. 

Aston  Juilice. — As  long  as  the  clerk  behaves  himfelf  well 
he  has  a  good  right  and  title  to  continue  in  his  office:  There- 
fore if  the  clergyman  has  any  juft  caufe  for  removing  him,  he 
fhottid  ftate  it  to  the  court.— Accordingly  the  court  enlarged 
the  rule  to  this  term,  that  affidavits  might  be  made  on  both 
fides,,  of  the  caufe  and  manner  of  amotion.    Adjornatur. 

And  now  on  this  day,  upon  reading  the  affidavits,  Lord  Mans^ 
Jleld  (zid,  it  was  fettled  in  the  cafe  of  Rex  v.  Dr.  AJbttm,  28  G^.  2. 
X754.  **  That  a  parifh  clerk  is  a  temporal  officer,  and  that  th^ 
"  minifter  muft  (hew  ground  for  turning  him  out."  Now  in  this 
cafe,  .there  is  no  fufficient  rcafon  affigned  in  the  affidavits  thatr 
have  been  read,  upon  which  the  court  can  exercife  their  judg- 
ment }  nor  is  there  any  inftance  produced  of  any  milbehaviour 
of  confequence  :  therefore  the  rule  for  a  mandamus  muft  be 
abfolute.  Per  Cur.     Rule  abfolute. 


Hambly   ii  al\    Affignccs   of   Moon    ver/us       Smid^. 

Trott  Adminiftrator. 
VS  Trover  zgsihd  an  adminiftrator  cum  tejlamento  annexo^  the  Trtmrtioct 
declaration  laid  the  converfion  by  the  tefiator  in  his  lifetime,  ^l^  ^ 

•  I  omjtted  infertiiig  the  ctfc  of  Rtx  verfos  Tnffwr  in  it'i  place,  bccattfc  it  was  J^^"^** 
09iiipf«fiiilfd  u  above }  asi4  tlie  Court  gave  no  opinioiB.  '  verfion  br 

fiba  ^lea«  KUtcftatOTp 


»•  M.  R. 
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)77&      PI^  that  the  ie/laicryn$  noi  pnby.    Vcrdia  for  the  plainliK 

— ' Mr.  Keriy  had  moved  in  arreft  of  jadgment-upon  the  grpond 

v!^/m^  of  this  being  a  perfonal  ilMt,  which  dies  with  the  perfon  \  upon 
•'rJSrii  the  authority  of  Collim  7.  FennereU^,  and  had  a  rule  to  (hew 
«  ft3  G^    caufe. 

Mr.  BuUirhtk  term  (hewed  caufe.— The  obje£lion  made  to 
the  piaindff*t  title  to  recover  in  this  cafe  is  founded  upon  the  old 
maxim  of  kw  which  fays,  affio  ptrjonalu  moriiur  cum  per'- 
find.  But  thatobjeAion  does  not  hold  here  ;  nor  is  the  maxim 
'  applicable  to  all  perfonal  anions  ;  if  it  were,  neither  debt  nor 
affumffit  would  lie  againft  an  executor  or  adminillrator.  If  it  is 
not  applicable  to  all  perfonal  adionsi  there  muft  be  fome  re* 
ftriAion ;  and  the  true  diftindion  is  this  :  Where  the  a^ion  ia 
founded  merely  upon  an  injury  done  to  the  perfon,  and  no 
property  is  in  queftion ;  there,  the  a£tion  dies  with  the  perfon : 
as  in  aflaulc  and  battery,  and  the  like. .  But  where  property  is 
concerned^as  in  this  cafe,  the  adion  remains  notwithftandiog 
the  death  of  the  party. 

Tnnrer  is  not  like  trefpafs,  bht  lies  in  a  variety  of  cafes  wher« 
a  party  gets  the  pofleffion.  of  goods  lawfully.  It  is  founded 
folely  in  property  .•  And  the  value  of  the  goods  only  can  be  re* 
covered.  Therefore,  the  damages  are  as  certain  as  in  any  aAion 
of  ij^Soq^.  As  to  the  cafe  of  Collim  v.  Fennerell  it  is  a  (ingle 
authority  and  was  not  argued ;  therefore,  moft  probably  was 
determined  fimply  on  the  old  maxim.  But  SavUe  40,  ca(e  90. 
is  dire£Uy  the  other  way. 

Where  the  damages  are  merely  ▼indi£iive  and  nnceruin^  ao 
action  will  not  lie  againft  an  executor ;  but  where  the  adion  is  to 
recover  property,  there  the  damages  aire  certain,  and  the  rule  does 
aot  hold*  This  is  an  adUon  for  (heep,  goats,  pigs,  oats,  and 
cyder  converted  by  injuftice  to  the  ufe  of  the  perfon  deceafed : 
Therefore,  this  a£lion  does  not  die  with  the  perfon. 

Mr.  Kirhy  centra  for  the  defendant  cited.  Palm.  330.  whexo 
Jonet  Juftice  faid,  "  that  when  the  aft  of  the  teftator  includes 
<*  a  /dr/,  it  docs  not  extend  to  the  executor ;  but  being  perfonal 
««  dies  with  him ;  as  trover  and  converjim  does  not  lie  againft  an. 
««  executor  for  trover  fait  par  lay:'  Co/Ziw  v.  ivw«frrf/ above  cited. 
Here,  the  goods  came  to  the  hands  of  the  teftator,  and  he 
converted  them  to  his  own  ufe.  Trover  is  an  adion  of 
tcrt  ;  and  converfion  is  the  gift  of  the  adlion :  No  one  is  am* 
fwerable  for  a  tort^  but  he  who  commits  it ;  confequently  this 
action  can  only  be  maintained  againft  the  perfon  guilty  of  fuch 
converfion.  But  here  the  converfion  is  laid  to  b^  by  the  tefta* 
15  tor. 
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tot.    Therefore  the  jucigmcnt  mull  be  arrelted.  .  Tlic  diftinc-     1776. 
tion  that  has  been  taken  in  the  books  isi  that  the  aAion  may  be 


mainiained  by  an  executor  but  not  agaifi/Hiim.    Popham  2^*    ^^^^ 
Hughes  ▼.  Robothjm      Popbam  139.     Le  Mafin  ▼.  Dbcm.  TioTf* 

Lord  Ma  nsf  i  v  ld.  i  f  this  cafe  depends  upon  the  rule)  oBioper^ 
fonaiis  morttur  cum  perfona^  at  prefent  only  a  iiBum  has  been 
cited  in  fupport  of  the  arj^ument.  Trover  is  in  form  a  tort^  but 
in  fttbftance  an  adion  to  try  property. 

Mr.  Kerhy.    The  executor  is  anfwerable  for  all  contraAs  of 
the  teftator,  but  not  for  torts. 

Lord  MansfiELD.  The  fundamental  point  to  be  con6dered  in 
this  cafe  is,  whether  if  a  man  gets  the  property  of  another 
into  his  hands  it  may  be  recovered  againft  his  executors  in  the 
form  of  an  adton  of  trover,  where  there  is  an  a£lion  againft  the 
executors  in  another  form.  It  is  merely  a  diftindion  whether 
the  relief  (hall  be  in  this  form  or  that.  Suppofe  the  teftatorhad 
fold  the  flieep,  iic>  inqueftion :  In  that  cafe,  an  a£lion  for  money 
had  and  received  would  lie.  Suppofe  the  teftator  had  left  them 
in  fpecie  to  the  executors,  the  converfion  muft  have  been  laid 
againft  the  executors.  There  is  no  difficulty  as  to  the  admi- 
niflration  of  the  aflets,  becaufe  they  are  not  the  teftator^s  own 
property.  Suppofe  the  tellator  had  confumed  them,  and  bad 
eaten  the  flieep ;  what  a£lion  would  have  lain  then?  Is  the  execu- 
tor to  get  o/F  altogether  ?  I  (hall  be  very  forry  to  decide  that 
trover  will  not  lie,  if  diere  is  no  other  remedy  for  the  right. 

AsToN  Juftice.  Suppofe  the  executor  had  had  a  counter  de- 
Aland  againft  the  plaintiff,  he  could  not  have  fet  it  off  in  Trth- 
per :  but  in  an  aAion  for  money  had  and  received^  he  might.  If 
thefe  things  had  been  left  by  the  teftator  in  fpecie,  the  conver- 
fidn  muft  have  been  laid  to  be  by  the  executor.  There  feems  to 
be  but  little  difference  between  anions  of  trover,  and  anions  for 
Btoney  had  and  received.  As  at  prefent  advifed,  I  incline  to 
driak  trover  maintainable  in  this  cafe. 

AsHHURST  Judice.  The  maxim  does  not  hold  as  an  umverfstt 
propofition ;  becaufe  afumpfit  lies.  As  to  the  cafe  of  CcUim  v. 
FermerM^  all  the  court  confidered  it  as  nnarguedi  and  given  up  ra* 
^her  ptematurely  by  Mr.  Henley. 

Lord  llA^NSFiELD.  The  criterion  I  go  upon  isdiis :  Can  jaftice 
poffibly  be  dope  in  any  other  fom«  of  aAion  I  Trover  is  merely 
a  fttbftitute  of  the  old  adion  of  detinue.  2  Kek.  502.  Fefitr.  30. 
Sir  T*  Raynu  95.«««»The  Court  oidered  it  to  ftand  over. 

Bb3      ^  .   Upon 
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'l^^6.         upon  a  fecbnd  argument  this  day,  Mr.  Dunning  cited  Cn. 
dr.  540  — I  Sii/.  88. 


V!,j^s^  Lord  Mansfield.  Many  difficulties  arife  worth  confideradon. 
Taott*  An  aAion  of  trover  is  not  now  an  adton  ex  maleficio^  though  it  is 
fo  in  form  \  but  it  is  founded  in  property.  If  the  goods  of  one 
perfon  come  co  another,  the  perfon  who  converts  them  is  anfwer^ 
able.  Infubftancii  trover  is  an  adion  of  property.  If  a  man  re- 
ceives the  property  of  another,  his  fortune  ought  to  anfwer  it. 
Suppofe  he  dies,  are  the  aflets  to  be  in  no  refpe£l  liable  ?  It  will 
require  a  good  deal  of  conCderation  before  we  decide  that  there 
is  no  remedy. 

Aston,  Juftice.  The  rul^  is,  quod  oritur  ex  deliBo^  n§n  ex  con- 
traBUf  (hall  not  charge  an  executor.  2  Bm.  Abr.  444,  445.  tit* 
Executors  andadminiftraton.  5  Bac.  Abr.  280.  ///.  Trover*  Where 
goods  come  to  the  hands  of  the  executor  xnfpecie^  trover  will  lie  ; 
^here  in  vatue^  an  adion  for  money  bad  and  received.  But  the 
difficulty  with  me  is,  that  here  it  does  not  appear  whether  the 
goods  came  to  the  bands  of  the  defendant  in  fpecie  or  in  value. 

Cur.  advifare  vult. 

Afterwards,  on  Monday^  February  12th,  in  this  term.  Lord 
Mansfield  ddivtred  the  unanimous  opinion  of  the  court  as  fol- 
lows : 

This  was  an  a^lion  of  trover  againft  an  adtniniftrator,  with  the 
will  annexed.  The  trover  and  converfton  were  both  charged  to 
have  been  committed  by  the  teOator  in  his  life-time  ;  The  plea 
pleaded  was,  that  the  tifiator  was  not  guilty^  A  verdi£l  was  found 
for  the  plaintiffs,  and  a  motion  has  been  made  in  arreft  of  judg- 
ment,  becaufe  this  is  a  tort^  for  which  an  executor  or  adminiftra- 
tor  is  not  liable  to  anfwer. 

The  maxim,  a^io  p^rfonalis  moritur  cum  perfond^  upon  which 
the  objrAion  is  founded,  not  being  generally  true,  and  much  leia 
univerfafly  (b,  leaves  the  law  undefined  as  to  the  kind  of  perfonal 
a£kions  which  die  with  the  perfon,  or  furvive  againft  the  exe- 
cutor. 

An  afiion  of  trover  being  in^m  a  fiHum,  and  in  fuhjlanct 
foiinded  onpropfrtyf  for  the  equitable  purpofe  of  recovering  the 
Talue  of  the  plaintiff's  fpecific  property^  ufed  and  enjoyed  by  the 
defendant;  if  no  other  a£lion  could  be  brought  againft  the  exe- 
cutor, it  feems  unjuft  and  inconvenient,  that  the  tcftator^s  affets 
fliould  not  be  liable  for  the  value  of  what  belonged  to  another 
nauj  which  the  tefta^or  }md  reaped  the  benefit  of» 

Wc 
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We  therefore  thought  the  matter  well  deferred  conGderation :     1776. 
We  have  carefully  looked  into  all   the  cafes  upon  the  fubjc£k.    —  — — 
To  Rate  and  go  through  them  ail  would  be  tedious,  and  tend      V^jMt^ 
rather  to  confound  than  elucidate.     Upon  the  wnolci  I  chink    Teott. 
thefe  concluHons  may  be  drawn  from  them. 

Fir^f   as  to  anions  which  furvive  againft  an  executori  or 
die  with  the  perfon,  on  account  of  the  cat^e  of  affson.     Sicondiy^  > 

as  to  a^iions  which  furvive  againft  an  executor,  or  die  with  the 
perfon^  on  account  of  the^>r«i  of  oHion, 

As  to  xYicfrfl:  where  the  caufe  of  aftion  is  money  due,  or  a  Where  the 
'contraft  to  be  performed,  gain  or  acquifition  of  the  teftator,  by  ^^^^^  **/ 
the  work  and  labour,  or  property  of  another,  or  a  promife  of  the  money  due, 
teftator  eiprefs  or  implied ;  where  thefe  arc  the  caufes  of  a£lion,  JlJaa^o'^r 
the  a£lion  furvives  againft  the  executor.    But  where  the  caufe  of  performed, 
a£lioni8a/9r/,orarife8fjr^(r//^0(asisraidinSir7'.  Raym.^T^Holt  quifitioo  by 
V.  Blandford,)  fuppofcd  to  be  by  force  and  againft  the  King's  peace,  '^^^^^^ 
there  the  aflion  dies;  as  battery,. falfe  imprifonment«  trefpafs,  ofaixtbcr, 
words,  nuifance,  obftrufting  lights,  diverting  a  water  courfe,  hy*hri«^* 
efcape  againft  the  flieriflT,  and  many  other  cafes  of  the  like  kind,  tacorex- 

prtuVd  Of 

Secondly,  as  to  thofe  which  furvive  or  die,  in  xtf^fk  of  thit form  iinpiie<i,  the 
ofaBim.     In  fome  aftions  the  defendant  could  have  waged  bis  Ji^J!i"g"^nft 
law  \  and  therefore,  no  adion  in  that  form  lies  againft  an  execu-  tiic  execu- 
tor.    But  DOW,  other  a^iions  are  fubftituted  in  their  room  upon  wife,  .fit  be 
the  very  fame  caufe,  which  do  furvive  and  lie  againft  the  execu-  \^^\'^^ 
Cor. — No  a£kion  where  in  form  the  declaration  muft  be  quare  vf  et  Uh^  fiip« 
/  crmii,  et  contra  pacem,  or  where  the  plea  muft  be,  as  in  this  cafe,  by/orf#%nd 
that  the  teftator  was  not  guilty,   can  lie    againft  the  executor.  •r«*/^Ae, 
Upon  the  face  of  the  record,  the  caufe  of  aAion  arifes  epc  deliSo^ 
and  all  private  criminal  injuries  or  wrongs,  as  weH  as  all  public 
crimes,  are  buried  with  the  offender. 

But  in  moft,  if  not  in  all  the  cafes,  where  trover  lies  againft  th« 
teftator,  another  adion  might  be  brought  againft  the  executor, 
which  would  anfwer  the  purpofe. — An  a£lion  on  the  cuftom  of 
the  realm  againft  a  common  carrier,  is  for  a  tort  and  fuppofcd 
crime :  The  plea  is  not  guiltp  therefore,  it  will  not  lie  againft  an 
executor.  But  njfumpjit,  which  is  another  aAion  for  the  fame 
caufe,  will  lie. — So  if  a  man  take  a  horfe  from  another,  and  bring 
him  back  again  *,  an  adion  of  trefpafs  will  not  lie  againft  his  exe- 
cutor, though  it  would  againft  him ;  but  an  afkion  for  the  ufe 
and  hire  of  the  horfe  will  lie  againft  the  executor. 

There  is  a  cafe  in  Sir  Thomas  Raymond,  7 1%  which  fets  this  \^J^  ^' 
matter  in  a  dear  light ;  There,  in  an  action  upon  the  cafe,  the  plain^  uxor,  i  ex. 

B  b  4  tiff  *i^"y**  ^^ 


I 


17^ 


i^j6. 


verfms 
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tiff  declared,  <*  that  he  was  poflcffed  of  a  cpw^  which  he  deUveni 
to  the  teftator,  Richard  BaHey^  in  bis  lifetime,  to  hep  the  faiiie 
for  the  ufe  of  him  xhtpiaintifi  which  cow  the  faid  Ricbardzftet^ 
wzris/o/d,  and  did rvmifr/  and  difpofe  of  tbi  mofny  to  bis  awn  ufe  m 
and  that  neither  the  faid  Richard^  in  hi$  life,  nor  the  defendant 
1ifterbi$  death,  ever  paid  the  faid  money/'  Upon  this  date  of  the 

I  cafe,  no  one  c^n  doubt  but  the  executor  was  liable  for  the  value. 

1 3ut  tfaefpecial  injury  charged,  obliged  him  to  plead,  that  the  tejiator 
was  mi  guilty*  The  jury  found  him  guilty.  It  was  moved  in  ar« 
(eft  of  judgment,  becaufc  this  is  a  tort  for  which  the  eiecutor  is 
not  liable  to  anfwer,  but  moritur  cum  perfini*  For  the  plaintiff 
|t  was  infilled,  that  though  an  executor  is  not  chargeable  for  a 
nds'fiafyncex  yet  for  a  mn-feafance  he  is  :  as  for  non-«payment  of 
money  levied  upon  njierifacias^  and  cited  Cro.  Car.  .539*  *  9  Cb. 
^q\  where  this  very  difference  was  agreed ;  for  non«feafance  (hall 
never  be  vi  et  armis^  nor  contra  paeem:  But  notwithftanding  this 
the  CQurt  held  ^^  it  was  a  tort,  and  that  the  executor  ought  not  to 
^*  be  chargeable.''  Sir  Thomas  Raymond  adds,  **  vtde  Saville  40^ 
<<  a  difference  taken.**  That  was  the  cafe  of  Sir  i2r/7f^$i&^rri«g/Mr, 
who  had  cut  down  trees  upon  the  Queen's  land,  and  converted 
them  to  his  own  ufe  in  his  life-^time.  Upon  an  information 
agalnft  his  widow,  after  his  deceafe,  Manwood^  Juftice,faid,  <<  la 
<^  every  cafe  where  any  price  or  value  is  fet  upon  the  thing  in 
<<  which  the  offence  13  committed,  if  the  defendant  dies,  his  exe* 
^^  cutor  (hall  be  chargeable  ;  but  where  the  adidn  is  for  damages 
^*  only,  in  facisfadion  of  the  injury  done,  there  his  executor  (hall 
<<  not  be  liable."  Thefe  are  the  words  Sir  Thomas  Raymond  refers 
to. 

Here  therefore  is  a  fundamental  diftindion.  If  it  is  a  fort  of 
Injury  by  which  the  offender  acquires  no  gain  to  himfelf  at  the 
expence  of  the  fufferer,  as  beating  or  imprifoning  a  man,  ^c, 
there,  the  perfon  injured  has  only  a  reparation  for  the  delOlum  in 
damages  to  be  affeffed  by  a  jury.    But  where,  befides  the  crime, 

.property  is  acquired  which  benefits  the  teftator,  there  an  aAion 
for  the  value  of  the  property  (hall  furvive  againft  the  executor^ 
As  for  inft^Dce,  the  executor  (hall  not  be  chargeable  for  the  injury 
done  by  his  tcftato;*  in  cutting  down  another  man's  trees,  but  for 
the  benefit  arifing  tQ  his  teftator  for  the  value  or  (ale  of  the 
trees  he  fhall. 

So  far  as  the  tort  itfelf  goes,  an  executor  (hall  not  be  liable; 
and  therefore  it  is,  that  all  public  and  all  private  Crimes  die  with 
the  offcndcrj  and  the  tXK^lQX  is  ^o^  chargeable^  but  fg  far  as  the 

aft 
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9£k  of  the  offender  is  beneficial,  his  aflets  oaght  to  be  aafvesaUe^    z  7  j6» 
and  his  executor  tberefore  (hall  be  charged.  ' 

There  are  exprefs  authorities,  that  trover  and  converfion  doea      «er/M 
not  lie  agaioft  the  executor :  I  mean,  where  the  converfion  is  by    "^ ^ott* 
the  teftatoi.  Sir  WU/iamJoms^  lji'^4.  Palmer,  330.   There  is 
no  faying  that  it  does. 

The  form  of  the  plea  is  decifive,  viz.  that  the  iefiatar  was  mt 
gmHy\  and  the  iffue  is  to  try  the  guilt  of  the  teftator.  And  np 
mifchief  is  done  \  for  fo  far  as  the  caafe  of  a£lton  does  not  arife 
em  ditiBo^  or  ex  maUficio  of  the  teftator,  but  is  founded  in  a  duty, 
which  the  teftator  owes  the  plaintiff}  upon  principles  of  civil  ob- 
iig^ation,  another  form  of  a£kion  may  be  brought,  as  an  aiiianfir 
nuney  had  and  received.  Therefore,  we  ate  all  of  opinion  that  tbe 
judgment  muft  be  arrefted* 

Per  Cur.  Judgment  arrefted. 


Rex  verfus  Doftor  Windham,  Warden  of  Wadham  2f»''J^ 

College.  ^— ^'^ 

T  ORD  MiNsriBLD.^— This  is  an  application,  by  the  majority  Ms»damn 
^^  of  the  Fellows  of  IVadkam  college  to  this  court,  for  a  man-  SSJ^^the 
danuu  to  be  direfted  to  the  warden  of  the  college,  to  compel  him  warden  of 
to  afix  the  common  feal  of  the  college  to  an  anfwer  of  the  fub-  ^^1[o 
warden,  burfars,  dean  and  principal  officers  of  the  college,  to  a  *®*  ^ 
bill  filed  in  the  Court  of  Chancery  by  Thmas  Lhjd  againft  the  leaiof  tbe 
warden,  fellows,  and  fchohrs.    The  objeft  of  the  bUl  is  to  com-  ^jfi^^" 
pel  the  execution  of  a  leafe  according  to  an  agreement  alleged  tbe  fellows, 
to  have  been  made  by  the  college,  but  which  the  fellows  now  in-  ciumony, 
fift  was  not  made  by  a  majority  of  them,  as  it  ought  to  have  been,  contrary  m 
The  warden  difapprovcs  of  the  anfwer  of  the  fellows,  and  t^ere-  paratean.^ 
fore  has  refnfed  to  put  the  feal  of  the  college  to  it.  fwerput  in^ 

The  ground  on  which  the  application  has  been  made  is,  that 
there  is  no  other  remedy  by  which  the  end  can  be  fpecifically  ob« 
tallied. 

In  the  Court  of  Chancery,  when  a  bill  is  brought  againft  a  cor« 
poration,  if  the  corporation  is  in  contempt,  there  is  no  remedy 
by  way  of  proceeding  for  a  contempt  perfonallj  agabft  the  real 
partiea  who  offend  %  but  the  mode  of  compulfion  is  by  fequeftra- 
tion.  In  that  cafe,  the  plaintiff  is  to  proceed  to  uke  poffeffiou  of 
all  the  peribnal  «ftate  of  the  ci>Ilege  %  and  if  that  will  not  make 
the  Aenhers  agree^  be  is  to  take  poffcffion  by  fequeftrators  of  all 

the 
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i'j']6.     the  rents  and  profits  of  theirrcal  ellate.    This  mode  of  proceed-' 

ing  would  affefk  the  whole  body,  and  punifli  the  corporation  at 

V  ,..  I'^c*  But  the  corporation  at  large  is  not  in  fault  here^  the  ma« 
WmoBAM.  jority  of  the  body  have  obeyed  the  proccfs  of  the  court  of  Chan- 
ceryi  as  far  as  in  their  power  lies,  and  are  ready  to  put  in  their 
anfwer.  Bat  an  individual,  the  warden,  whofe  a£k  is  nccefiary 
to  render  that  anfwer  completCi  lies  by,  and  refufes  to  put  the 
feal  of  the  college  to  It.  i  believe  it  is  the  firft  inftance  of  the 
kind  *,  and  the  Court  of  Chancery  has  ftaid  its  proccfs  for  the 
contempt,  in  mercy  to  the  acquiefcing  parties,  that  the  prefent 
application  might  be  made. 

Mr.  Kenjon  has  faid  very  truly,  that  where  there  is  no  other  legal 
fpecific  remedy  to  attain  the  ends  of  juftice,  the  courfe  muft  be 
by  mandamus f  which  is  a  prerogative  writ ;  and  the  very  form  of 
it;  (hews  its  object  is  to  prevent  a  defe£l  of  juftice.  Thus  it 
comes  recommended  by  the  Const  of  Chancery  to  have  it  fpe- 
cificalty  done.  But  further,  the  parties  out  of  caution  have  ap« 
pUed  likewife  to  the  viCtor.  He  acquicfces  in  the  application  to 
this  court  for  a  mandamus ^  and  very  rightly.  For  who  could  ever 
entertain  a  thought  or  idea  of  this  being  a  difpute  proper  for  the 
vifitor  to  decide.  It  is  not  a  private  difpute  \  but  a  fuit  by  a 
third  perfon  againft  the  whole  body,  for  the  fpecific  performance 
of  an  agreement.  An  application  to  the  viGtor  in  fuch  a  cafe  is 
nugatory ;  for  he  cannot  compel  a  fpecific  performance.  But  the 
court,  if  they  have  jurifdi£lion  pf  the  caufe,  will  enforce  it  by 
their  own  means. 

So  where  an  eftate  is  in  the  college,  that  is,  in  the  whole  body, 
mnd  they  are  to  a£l  in  a  truft ;  the  vifitor  cannot  meddle  in  a  mat- 
ter which  is  the  proper  fubje£t  of  fuch  truft.  Green  v.  Rutber* 
firth  before  Lord  Hardvjiche  aflifted  by  Sir  John  Strange^  i  Fez. 
46a. 

Then,  is  it  new  in  principle  to  apply  for  a  mandamus^  to  hare 

a  covporation  feal  put  to  an  inftrument  ?.  Certainly  not.  The  cafe 

•1  BUuk,      ^^  ^^^  -^^^  ^^^^  Steward  of  the  Univerfity  of  Cambridge^  is  an 

^P'  547*     authority  upon  the  fubje£t.    Here,  the  application  is  for  a  mandom 

mus;  to  compel  the  warden  to  put  the  feal  to  an  anfwer.     If  the 

parties  have  a  right,  we  fiiall  ftop  all  proceedings  by  refufing  it> 

for  the  Court  of  Chancery  cannot  proceed  without  the  feal  is  put. 

DoAor  Windham  feems  to  have  mifconceived  the  confequehce 

of  his  affixing  the  feal  to  the  anfwer  of  the  fellows,  and  tb  think  it 

will  make  his  corporate  anfwer  inconfiftent  with  his  private  fepa« 

rate  anfwer }  for  he  is  of  opinion  the  plaintiff's  fuit  is  juil,  and 

that 


"HILARY  TERM  i6  Gbokgb  IQ.  S.lt:  379 

thattlie  agreement  ottght'tobd<  executed.    But  his  putting  the     xtjIL 
college  feal  does  not  contradid  his  private  feparate  anfwer :  And 


by  refttfing  to  put  it,  he  defeats  the  end  he  withes  to  obtain.  ^'^^ 

As  to  the  ftatute  concerning  thir  college  feal  being  put,  Dr.  Wim»ia«« 
Windham  contends  for  a  negative }  and  that  the  warden  muft  be 
one.  The  words  of  the  ftatute  are  thefe :  **  Hoc  etiam  vok)» 
*<  ut  folicitudine  cautnm  fit,  at  nihil  figilletur,  quod  noh  per 
<*  GAROiAHUM  ct  maJ9rem  partem  fociorum  mature  deliberatum 
M  concordatur,  et  per  eosdem  comprobatjur."  I  am  clear  thefe 
words  do  not  give  the  warden  a  negative.  Warden  and  fellows 
are  a  defcription  of  the  corporation ;  and  the  ex  predion  *<  per 
^*  eofdem,"  without  any  repetition  of  the  word  gardianum  muft 
mean  the  major  part  of  the  body.  Therefore  1  am  of  opinioa 
a  mumdamus  ought  to  go. 

The  three  other  judges  concurred. 

Fer  Cur.  Rule  for  a  mandamus  abfolutej 


I 


Driver  ex  dim.  Edgar  verjus  Edgar.  ^^'^^Ik 

N  eje£iment,  upon  not  guilty  pleaded,  a  verdid  was  found  OnedeTii<« 
for  the  plaintiff,  fubje£l  to  thi  opinion  of  the  court  upon  che  dau^'ntcraft 
following  cafe.  **/»''!/'  '^^ 

iaili  hat 

Devertux  Edgar ^  being  feifed  of  the  premifes  in  queftion,  duly  attci  v. ard* 
made  his  laft  will,  and  among  other  things  devifed  as  follows:  devVfeman 
«<  I  gi?e  and  bequeath  unto  my  daughter  Temperance  Edgar^  all  ^^^ 
..that  my  farm  or  eftate  called  the  Breed  farm^  tstc.  to  hold  the  Mteoib^ 
fame,  from  and  after  the  death  of  my  wife,  to  the  faid  Tempe^  j^;^^ 
rancM  my  daughter,  and  to  the  heirs  of  her  body  lawfully  begotten,  «Jb«,  and 
and  for  nvant  of  fuch  heirs,  to  my  right  heirs  for  ever.     Jiff iw,  I  ^^^^  ^^^ 
give  and  bequeath  unto  my  daughter  Mary  Edgar,  all  that  my  jj^fccnd  to 
.farnit  CSV.  to  have  and  to  hold  all  the  faid  premifes,  to  the  faid  maje.  A 


Mary  my  daughter,  and  the  hteirs  of  her  body  lawfully  to  be  be-   ^^^^^^y 
.gotten  immediately  after  the  dece^fe  of  my  wife.     Alfo  I  give  to  fuffcrcd  by 
my  faid  dzughicr  Mary  Edgar,  all. that. my  farm,  (^c.  to  have  and  ^^  i„  |^ 
^to  hold  the  faid  laft  mentioned  farm  and  premifes,  from  and  ii^^iawU 
,  immediately  after  my  dear  wife  her  mother's  deceafe,  to  the  tnoogh  ih« 
faid  Mary^md  to  the  heirs  of  her  body  lawfully  to  be  begotten,  jfj,'!^*^ 
And  herein  my  mind  and.  will  is  further  declared,  that  in  cafe  ifliie, 
ritber  of  my  faid  daughters,  Tenfperapce  or  M^ry,  fiiall  happen  to 

dii 
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1776.     J^  or  depart  this  life*  fingfei  mumti^  or  widows,  mi  Uaw^ 
dttUren  or  cUd  lit  ing  at  thtfir  decealie  legally  btgotteQ,  that 


^^^'  then  her  gift,  legacy  or  bcqveft  herctiiy  or  <ftate  girea  her  by 
SaoAa.  ihia  mj  will,  (hall  -be  tn^xjAj  vM^  aa  to  mieriiMCi  ff  heiri, 
and  of  none  tScEt :  and  the  eft^te  fo  given  her,  fo  dying  with^ 
out  heirs  of  her  body^  (hall  defceod  and  go  to  my  heir  male,  and 
bi8  heirs  mate ;  and  he  and  they,  lb  inheriting  the  fiiid  bequeathed 
eftate,  (hall  pay  or  caufe  to  be  paid  to  the  furriviog  (ifter  my 
daughter,  the  fum  of  thirty  pounds  yearly,  during  her  natural 
life,  free  of  all  taxes  and  deductions  whatfoever. 

The  faid  Devertux  Edgar  died  (b  feifed  as  aforefaid,  leaving 
the  faid  Temperance  his  wife,  fince  deceafed,  Robert  Edgar  finee 
deceafedy  father  of  the  leflbr  of  the  plaintiiF,  his  elded  fon,  !)«• 
vereux  Edgar^  his  fecond  fon,  and  two  daughters,  Tefttperance 
Edgar^  one  of  the  devifees,  who  died  unmarried,  and  Mary  Ed^ 
gar  the  other  devifee.  In  Hilary  Term  17  741  Mary  Edgar  fuC- 
fered  a  common  recovery  of  the  premifcs  in  queftion,  the  ufes  of 
which  recovery  were  to  berfelfm  fee\  and  afterwards  made  her 
will,  by  which  (he  devifed  part  of  the  premifes  in  queftion  to  her 
niece  Mary  Edgar  in  fee,  and  the  remaining  part  to  her  nephew 
Devereux  Edgar ^  the  defendant  in  fee  %  and  foon  after  died  unmoT" 
rkdj  without  having  revoked  the  fame. 

The  queftion  referved  for  the  opinion  of  the  court  was.  Whe- 
ther the  recovery  fuffered  by  Mary  Edgar ^  was  fufficient  to  bar 
the  feverai  eftates  claimed  by  the  leflbr  of  the  plaintiflF  ? 

This  cafe  was  argued  twice ;  firft,  in  laft  term  by  Mr.  JFii/Sn 
for  the  plaintiiF,  and  Mr.  Davenport  for  the  defendant  i  and  now 
in  this  term  by  Mr.  Mansfield  for  the  plaintiff,  and  Mr.  Wallate 
for  the  defendant. — ^On  thefirft  argument, Lord  ManefieldfM,  he 
had  not  any  doubt  himfelf  at  that  time,  but  wifhed-to  look  into  a 
cafe  or  two.  The  next  day.  Lord  Jlfaffrj/CrA/dirededthiseaufeto 
ftaad  over  for  further  argument,  and  faid,  the  firft  point  is. 
Whether  Mary^  the  daughter,  had  not  neceflarily  an  eftate  tail  to 
the  hour  of  her  death  :  if  (he  had  nor,  the  devife  to  the  heirs  of 
heir  body  muft  be  a  contingent  remainder  to  them,  as  purchafori. 
If  fo,  the  next  remainder  to  the  heirs  male  of  the  teftator  muft 
be  void  -,  for  there  cannot  be  a  cotitingent  renuinder  limited 
upon  a  contingent  remainder.  The  next  point  is.  Whether  It  is 
poffible  for  heirs  of  the  body  to  take  as  purchafors  at  all.  Upon 
looking  into  the  cafes,  I  have  found  one  which  is  very  like  the 
pTc(ent;  in  2  Bac.  Ahr*  59,  60.  Fountmn^  v.  QoKb.     The  only 

difference 
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diAsrence  between  chat  cafe  and  this  is,  that  there,  the  eftate  i$     ^1776. 
given  over  upon  an  indefinite  failure  of  iffue  at  her  death.  -» 

In  tnis  cafe,  if  it  was  onlj  an  eftate  for  life  in  the  daughter,      \^fi,t 
foch  life  eftate  muft  be  forfeited  by  the  common  recovery.  E»oa«. 

For  the  plaintiff  it  was  now  iniifted,  that  upon  the  whole  of 
this  will,  the  intention  of  the  teftator  was  not  to  give  his  daugh* 
ter  an  immediate  eftate  tail^  which  would  have  entitled  her  to  fuffer 
a  recovery;  but  to  give  her  an  c&zte  Jir  life  snlj^  with  a  remain* 
der  in  tail  to  her  children,  provided  ftie  had  any  living  at  her 
death;  and  if  none,  then  to  give  the  eftate  over  to  the  teftator's 
own  heir  male,  with  remainder  to  his  heirs  male.  For  by 
the  fubfequent  daufe,  "  in  cafe,  lie/*  it  is  plain  that  he  confi* 
dered  the  words  "  heirs  of  her  body'*  and  children,  as  fynoni- 
motts  terms :  But  even  if  he  did  not,  in  providing  for  the  event 
which  has  happened  of  the  devifee  dying  without  heirs  of  her 
body,  he  exprefsly  revokes  that  eftate  of  inheritance.  This  waa' 
manifeftly  the  tcftator's  intention,  and  therefore  the  court  will 
give  eflbd  to  it. 

For  the  defendants,  eontra^  it  was  argued,  that  by  the  words 
'^■^  heirs  of  her  body,''  Mary  the  daughter  clearly  took  an  eftat§ 
tail  in  the  firfli  inftance ;  and  that  even  fuppofing  the  teftator  to 
have  ufed  the  words  heirs  of  her  body  and  children,  as  fynoni- 
moas  term%  yet  the  recovery  was  well  fufiered :  For  a  devife  to 
A^  and  her  diildren,  (he  having  none  born  at  the  time  of  the 
devife,  is  a  good  eftate  tail.  6  C9. 17.  3.  If  fo,  the  devife  over. 
GMinoc  be  an  executory  devife ;  for  there  can  be  np  executory  de-^ 
vife  after  an  eftace  tail :  Confequently,  if  it  can  uke  place  as  % 
contingent  remainder,'  it  {hall :  and  the  rule  of  conftru£lion  has 
always  been  fo ;  that  is  to  fay,  wherever  a  contingency  is  limited 
to  depend  upon  an  eftate  of  freehold  which  is  capable  to  fupport 
a  remainder,  it  fiiall  always  be  held  a  contingent  remainder,  and 
''not  an  executory  devife.  2  Sa»W.  388.  Purefoyy.  Rogers,  i  Lord 
Rajm.  208.  in  the  cafe  of  Luidington  v.  Kime.  This  is  fuchaa 
eftate  of  freehold  in  the  daughter,  as  will  fupport  a  remainder  ; 
smd  therefore  by  the  recovery  that  remainder  is  barred. — ^On  the 
fipcond  argument  Mr.  Wallace,  urged  the.  cafe  of  Fountaine  v« 
Gco^  2  Bac*  Abr.  59..  6q,  as  exprefsly  in  point. 

^rd  Mansfield  after  ftating  the  cafe  faid,  the  validity  of  the 
recovery  fufiered  by  Marj%  depends  upon  whether  flie  was  tenant 
in  tail  of  that  eftate,  or  tenant  for  Ufe  only :  And  it  is  ne- 
ceffary  for  the  plaintiff  to  fupport^  that  at  the  death  of  the  tefta- 
tOTf  ibe  was  (dutang  her  o.wn  life,}  tenant  for  life  only.  Now  the 

eftate 
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1775      cftatc  18  given  to  her  and  the  iein  of  htr  hdy^  which  is  an  et 

,     ■  tate  tail :  Neverthelefs,  the  intention  of  the  teftator  may  reftrata 

^^^     that  eftate  of  inheritance*  and  confine  it  to  an  eftate  lor  life  only. 

2»«As.    It  ig(  infilled  that  it  was  the  intention  of  the  teftator»  that  the 

eftate  of  inheritance  (hould  be  rtftraincd :  but,  has  the  teftacor 

faid  it  (houfd  be  fo  daring  her  life  i    No ;  he  has  only  reftrained 

'    it  upon  future  contingencies.    The  firft  is,  the  event  of  her  own 

death ;  but  'till  that  contingency  happens  the  inheritance  is  in 

her.    The  fecond  is,  upon  her  leaving  no  children. 

If  ihe  was  only  tenant  for  life  under  this  devife,  there  is  an  end 
of  the  title  upon  the  fecond  limitation :  Becaufe,  in  that  cafe,  it 
,  is  a  lioittation  upon  a  contingent'  remainder  which  is  void. 

Further,  fuppofing  her  tenant  for  life  only,  by  fuffering  this  , 
common  recovery,  (he  has  committed  a  forfeiture.     Who  is 
to  enter  ?  The  next  heir  mal  ^   Suppofe  ihe  had  lived  and  had  a 
fon  afterwards :  the  next  heir  male  muft  take  place,  contnury 
to  the  clear  intention  of  the  teftator  in  that  cafe. 

It  is  manifeft  that  the  intention  of  the  teftator  was  to  prevent 
a  common  recovery  being  fufirred^  But  where  a  tefta^ot  intends 
that  which  by  law  he  cannot  do,  the  law  will  not  allow  his  in*  • 
tention  to  take  efFe£l.  If,  therefore,  (he  was  tenant  in  tail  to 
the  hour  of  her  death,  nothing  is  fo  clear,  as  that  all  condition^ 
limited  upon  fuchedate  tail,  are  avoided  by  the  common  rcco-: 
very  which  has  been  f offered.  And  we  are  of  opinion  that 
Mary  had  an  eftate  tail. 

P^  Cur.  Judgment  for  the  defendant. , 


ftk.  u\.  Atcheson  verfus  Evekitt. 

A  QiiakerH  'TTHlS  ^as  an  aftion  of  debt  upon  the  ftat.  2  Geo*  2.  e.  24." 
©ahi.^-  fe^»  7-  againft  bribery.     Plea,  Not  guilty.     Verdi£k  for  the 

in  in  adion  On  behalf  of  the  defendant,  it  was  moved  laft  term,  that  there' 
ftat.iCcp'z.  n^'fil*^  be  a  new  trial;  becauR:  a  quahr  had  been  received  as  a 
«•  «4  witnefs  on  his  affirmation  \  and  it  was  objeAed,  that  this  being 

bery.  a  criminal  caufe^  his  evidence  ought  not  to  have  been  received. 

It  was  argued  laft  term  by  Mr.  Dunning^  Mr.  Popham^  Mr. 
jR^l^and  Mr.  Bullcr  for  the  plaintiflFj  and  by  ^x.  Mansfield 
and  Mr. /fprrw  for  the  defend  a  nu  *   ^ 

Lord  Mansfield  then  fa  id,  This  queftion  is  very  important, 

both  as  to  all  the  Quakers  in  the  kingdom,  and  to  the  general  ad<« 

2  miniftiation 
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ftration  of  jufttce.    I  wifli,  when  the  ftat.  7  CsT*  S  Jf^m.  3.  ^.  34*     ]  j'jg^ 

was  made,  that  the  affirmation  of  a  Quaker  had  been  put  on  the    ■ 

fame  footingas  an  oath,  in  all  cafes  whatfoeTer:  And  I  fee  no.  ^^J^*" 

reafon  againft  it  \  for  the  punifliment  of  the  breach  of  it  is  the   £vtatTT« 

fame.     But  ereu  the  indulgence  thej  enjo]r  under  this  ftatute, 

was  obtained  with  much  difficulty  and  druggie.    The  legiflature 

formerly  looked  upon  non-conformifts  as  criminal;  and  Quakers 

in  particular,  as  obfttnate  offenders.    This  only  ferved  to  in* 

creafe  their  number :  If  they  had  been  let  alone,  perhaps  they 

would  not  have  come  down  to  thefc  times-    The  rtore  generous 

and  liberal  notions  of  the  prefent  times  do  not  look  upon  real 

fcruples  in  the  light  of  an  offence.     The  ftatute  7  (sT  8  fFm.  3. 

r.  34«  18,  frima/acie^  made  in  eafe  of  Quakers.    Indeed,  even  at 

that  time,  they  were  fafc  where  the  Attomey-Gcncral  could 

controul ;  but  they  wanted  to  be  fecure  from  the  perfccution  o£ 

private  individuals.     In  this  act,  however,  there  is  an  exception 

to  their  being  admitted  as  witneffes  in  criminal  caufes^  and  ferving 

on  juries.    The  queftion  therefore  is.  What  the  (latttte  meant 

by  the   words  "  criminal  caufes  ?"     Diligent  fearch  has  been 

made  by .  Sir  James  Burrow^  and  more  fo  by  my  brother  jifioft^ 

for  precedents :  and  I  believe  they  have  furniffied  all  the  cafes 

that  are  to  be  found.    The  refult  of  thofe  cafes  is,  that  the 

courts  of  late  years  have,  In  favour  of  the  Quakers,  relaxed  their 

former  feverity.    Their  affirmation  has  been  received  i;i  the  cafe 

of  an  appointment  of  overfeers.    2  Sir.  1,219.     So  in  the  cafe 

of  an  attachment  againft  a  Quaker  himfelf. 

No  cafe  has  been  found  in  which  it  has  been  refufed,  where 
the  a£lion,  though  in  form  a  criminal  adion,  xnfubftance  is  a 
mere  aftion  between  party  and  party.  I  thought  there  was  one 
upon  the  ftatute  of  hue  and  cry,  27  £/.  r.  13.  but  the  ground 
upon  which  it  was  refufed  in  that  cafe  was,  that  the  Quaker 
could  not  lay  a  foundation  for  the  a£lion  without  an  affidaviu 
VidifeB.  II. 

In  cafes,  where  an  a£lion  and  an  indictment  both  lie  for 
the  fame  a£l ;  as  in  affault,  imprifonment,  fraud,  lie.  a  Quaker  is 
an  admiffible  witnefs  in  the  a£lion,  though  not  on  the  indiAment. 

There  being  no  cafe  in  point,  it  is  a  material  circumftance, 
that  anions  for  penalties^  are  to  a  variety  of  purpofes  confidered 
as  civil  fuitt.  They  may  be  amended  at  common  law.  To  be 
fure,  the  aAion  in  this  cafe  is  not  only  given  to  recover  a  pe* 
nalty,  but  it  is  attended  likewife  with  difabilifies.  Therefore,  it 
partakes  much  of  the  nature  of  a  criminal  caufe.  Moreover,  the 
offence  itfelf  Is  not  merely  malum  prohibitum^  by  ftatute,  but  it 

was 
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1116*     ^"^  indidable  at  common  hw.    Upon   general  principlesi  I 
think  the  affirmation  of  a  Qgaker  ought  to  be  admitted  in  all 


^^wfi^^^  cafes,  as  well  as  the  oath  of  a  Jew,  or  a  Gentoo,  or  of  any 
iTBftiTT*  Other  perfon  who  thinks  himfelf  really  bound  by  the  mode  and 
form  in  which  he  attefts.  But  bow  the  law  is  in  refpe£l  of  this 
particular  cafe,  I  am  at  prefent  not  at  all  decided  in  my  opinion. 

AsTONi  Juftice.^*This  adimi  certainly  partakes  of  a  criminal 
n&0uri.  The  crime  itfelf  was  punifliable  at  common  law ;  and 
diat  panr(bment  is  now  increafed  by  additional  penalties  and 
difabilities.  I  think  an  affirmation  ought  really  to  be  put  upon 
tile  fame  footing  as  an  oath.  But  ^  prefent  there  is  no  autho- 
rity to  decide  that  this  is  a  cafe  in  which  it  can  be  fo,  by  law* 
Therefore  I  am  for  time  to  advife.— The  court,  next  day,  order-^ 
ed  this  caufe  and  another,  viz.  Atcbefon  v.  Gough,  which  depend* 
ed  precifely  upon  the  fame  queftion,  to  (land  over  'till  this  term.   ^ 

Mr.  Morris  now  argued  for  the  defendant.  It  will  be  con* 
tended  that  a  Quaker's  affirmation  ought  in  all  cafes  to  be  re« 
ceived^  where  the  oath  of  another  man  is  received.  We  are  not 
now  in  the  cafe  of  a  man  who,  in  conformity  to  the  ceremonies 
of  his  own  religion,  refufes  to  take  the  general  oath  prefcribed  by 
tanv :  But  this  is  the  cafe  of  a  perfon  who  refafes  to  take  any 
oath  at  all. 

Till  the  ftatute  7  C^  8  Wm.  3.  there  was  no  doubt  about  not 
receiving  a  Quaker's  affirmation.  But  that  ftatute,  in  compli- 
ance with  the  prejudices  of  this  fe£b|  broke  in  upon  the  rule  of 
the  common  law,  partly  in  favour  to  them,  and  partly  for  the 
general  benefit  of  the  fubjeA.  At  the  fame  time  the  legiflature 
drew  the  line,  by  providing  <<  that  nothing  (hould  enable  the  af- 
**  firmation  of  a  Quaker  to  be  received  in  znj  criminal  cau/e  :** 
and  another  ftat.  22  Geo.  2.  c.  ^o./eSl.  3.  fays,  "  in  any  criminal 
**  cafe!*  But  the  court  has  already  decided  that  caufe  and  cafe  are 
the  fame.  The  queftion  therefore  is.  Whether  the  prefent  is  a 
criminal  cafe  or  not  ?  Crimes  and  punifliments  are  neceflary  at- 
tendants on  each  other.  Punifhment  is  a  legal  term,  and  is  un* 
derftood  to  be  in  confequence  of  fome  ofience.  The  charge 
againft  the  defendant  is  a  charge  of  bribery.  The  ftatutes  upon 
which  the  a£lion  is  brought,  treats  bribery  as  an  offence^  through- 
out, and  the  perfon  committing  it  is  an  offender.  Confequently 
it  confiders  bribery  as  a  crime.  It  will  be  faid,  on  the  contrary, 
that  this  afiion  to  recover  the  penalty  prefcribed  by  the  ftatute, 
is  merely  a  civil  a£tion.  That  is  not  fo.  For  bribery  was  a 
cdme  at  common  law:  and  the  penalty  given  by  the  fta- 
tute is  only  part  of  the  fine  due  at  common  law  to  the  pub- 
lic 
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lie  in  fatisfadion  of  the  offence:  befides  which,  the  ftatiite  tn-     l^^6* 
WiEts  additional  pains  and  penalties  which  are  alfo  incurred  by 


...  Atchisor 

the  judgment.  ^^rjiis 

Secondly.  To  confider  this  cafe  upon  the  ftatutes  o(  jeofails*  EviEirx. 
Though  the  proceedings  in  a  civil  aflion  are  amendable  at  com- 
mon law,  yet  this  cafe,  more  than  any  other  penal  a£Uon,  is  not 
within  the  ftatute  of  jeofails :  And  cited  Moore  verfus  Huffej. 
Hob.  IOC.  where  in  an  adton  on  flat.  Weftminfter  2,  r.  35.  the 
Court  of  Kw£s  Bench\it\A  **  that  the  puniftimcnt  of  two  years 
<*  impcifonment  made  it  a  penal  a£iion  -/*  and  therefore  reverfed 
the  judgment  given  in  the  Common  Pleas  in  that  cafe  for  the 
plaintiff,  *<  becaufe  there  were  no  plegli  de profequendo  entered.** 

Thirdly  :  Upon  authorities.  A  Quaker's  teftimony  is  not  ad- 
miffible  upon  a  rule  for  an  information.  2  Strange  872.  Nor 
upon  rules  to  anfwer  the  matters  of  an  affidavit.     2  Str,  946. 

With  refpecl  to  indiflments  and  all  profecutions,  which  upon 
the  face  of  them  are  manifeftly  criminal  fuits,  there  can  be  no 
difpute.  The  quedion  therefore  is,  Whether  it  is  the  form 
alone,  or  the  fuifiance,  that  conftitutes  a  criminal  a^ion  ?  There 
are  two  cafes  to  this  purpofe:  2  Str.  1,219.  where  a  rule  for 
quaihing  an  appointment  of  overfeers  was  held  to  be  a  civil  ac- 
tion, and  a  Quaker's  affirmation  of  fervice  of  the  rule  admitted 
accordingly.  But  in  2  Str,  856.  which  was  the  cafe  of  an  ap« 
peal  of  murder,  though  the  appellant  had  a  right  to  releafe  the 
appellee  in  every  ftage  of  the  caufe,  a  Quaker  s  evidence  was  re* 
je£led,  becaufe  in  fubftance  it  was  a  criminal  profecution.  And' 
it  matters  not  whether  the  offence  is  of  the  greated  or  lead  mag- 
nitude: If  the  endoi  the  a£lion  is  merely  damages^  a  Quaker's* 
affirmation  is  admiffible :  But  wherever  the  end  is  punifliment, 
as  in  this  cafe,  it  is  not.  As  to  the  cafe  of  Rex  verfus  Bell^  An^ 
drnvs  200.  and  Rex  verfus  Chamberlayne  there  cited,  they  neither 
of  them  came  up  to  this  cafe.  Here  the  penalty  is  not  given  as 
damages,  but  as  part  of  the  punifhment :  But  if  it  were,  (liil 
this  is  a  criminal  adion  in  refpe£t  of  the  additional  pains  and 
difabilities  incurred  by  the  judgment.  And  this  is  an  anfwer  to 
the  objection,  that  if  the  party  were  arretted  and  imprtfoned  for 
the  penalty,  fo  much  does  the  a£tion  partake  of  a  civil  fuit,  that 
the  defendant  might  be  difcharged  under  an  a£k  of  infolvency : 
But  fuppofing  he  could  be  fo  difcharged,  the  infolvent  z6t  could 
not  remove  the  further  pains  and  difabilities. 
^  '  Therefore,  both  upon  the.reafon  of  the  thing,  and  the  autho- 
rities in-  the  books,  this  is  a  criminal  zGdoti^  and  confeqnently  w 
Qttaker*8  affirmation  is  not  admiffible^ 

Vol.  I.  C  c  Mr. 


386  HILARY  TERM  id  Gboeqi  IIL  B.  R. 

iJl6.         Mr.  Raoh  contra  for  the  plaintiff.    The  inclination  of  the 
^  court  will  be  to  receive  this  teftimony :  The  Quaker*'  objedion 

^ks  to  taking  an  oath  is  founded  on  real  fcruples  of  confcicnce ;  why 
EvstitT.  (})0^^  not  ())^|f  religious  prejudices  be  indulged  as  well  as  thofe 
of  a  Jew  ox  z  Mabomitan\  yet  the  teftimony  of  thcfc  lad  is  re- 
ceived even  in  criminal  cafes.  I  do  not  contend,  that  a  Quaker's 
teftimony  can  be  received  in  this  country  in  criminal  cafes;  but 
I  contend  that  tl^  is  not  a  criminal  cafe ;  and  that  in  all  cafes 
which  are  not  ftridlly  criminal^our  magiftrates  will  he  inclined 
to  receive  it.  The  queftion  mull  be  decided  by  the  words  of  the 
ftatute  7  f^  8  W.^.c.  34.  The  preamble  is,  "  to  relieve  Quakers 
^  from  profecutions  of  contempt  for  not  taking  oaths  when  law- 
<*  fully  required."  The  ftatute  allows  tliem  to  make  affirmation 
inftead  of  taking  an  oath ;  but  it  provides,  that  their  afHrmattoa 
fliall  not  be  received  in  criminal  caufes.  The  general  objtdi  of 
the  ftatute  feems  to  have  been,  to  take  thefe  feclaries  out  of  the 
hands  of  private  fubje£l^,  and  to  leave  them  wholly  to  tlie  difcre- 
ti5n  of  the  crown.  In  civil  fuits,  the  fubjefk  may  fue  out  an  at- 
tachment of  contempt,  or  may  bring  an  adion  againft  any  one 
who  refufes  to  obey  a  fubpcena  \  but  where  the  King's  name  is 
ufed,  the  Attorney-General  can  ftop  the  profecution.  In  this  cafc» 
therefore,  I  am  rather  of  counfel  for  the  whole  body  of  Quakers, 
than  for  the  plaintiff  in  the  prefent  a£lion ;  for»  if  their  affirm- 
tition  is  not  admiffible,  they  are,  in  fuch  cafes  as  the  prefent,  open 
to  all  the  perfecution  they  fuffcred  before  the  ftat.  7  (^  8  IFm.  3. 
c.  34.  was  made  for  their  relief. 

The  great  queflion  is.  Is  this  a  criminal  caufe  ?  The  criterion 
of  diftin£iion  between  a  criminal  and  a  civil  caufe  is,  \\\tforvi  of 
the  proceeding,  not  the  offence  which  occafions  it.  An  aflault 
and  nuifancc  may  be  profecuted  either  by  action  or  by  indict- 
ment %  in  the  one  cafe,  a  quaker's  affirmaiion  may  be  received  *,  in 
the  other,  not.  The  offence  of  bribery  may  be  profecuted  either 
by  adion  or  indi£bment.  The  plaintiff  has  chofen  to  profecute 
by  a£iion,  and  in  fo  doing  be  has  proceeded  civilly,  not  criminally. 
This  caufe  is  in  its  form  an  action  of  .debt  for  a  fpecial  caufe,  at 
the  fuit  of  a  private  fubje£tv  Tl)e  piaiiuiff  does  not  fue  tarn  pro 
rege  quam  profeiffo  i  He  .  fucs  io  -his  own  name  only,  and  reco- 
vers the  whole  penalty..  The  declaration  ftates,  that  the  defend* 
ant  owes  the  money  \  and  that  though  often  requefted^  he  re- 
fufes to  pay.  The  ground  of  complaint  is,  the  non*payment  of 
a  debt.  The  a£^ion  is  founded  upon  that  implied  contra£t,  which 
every  fubjeCt  enters  into  with  the  ftatc  to  obfcrve  its  laws.  3  Blacks 
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Com.  15^.  The  plea  isi  nil  dibit  \  not  that  the  defendant  it  Hot 
guilty^  The  judgmeat  is  to  recorer  the  debt ;  and  the  party  im^ 
prifoned  for  non-payment  may  have  the  benefit  of  the  infolvtfit  ^^^u^ 
a£l.  ll)us  far,  then,  the  whole  is  merely  a  civil  proteeding*  Evsikatt* 
But  it  is  r4id,  there  is  a  difabilicy  incurred 'by  the  judgment,  and 
iB^eitfiMe  k  is  a  criminal  proceedings  To  this  it  may  be  anfwcred^ 
that  the  difabitity  is  no  part  of  the  judgment,  but  only  a  confc* 
quence  of  it :  That  the  form  of  the  proceeding  is  not  affeded 
by  it ;  that  the  being  reftrained  from  fuing  for  a  debt  beyond 
time  of  limitation,  is  as  much  a  dirabiltty,  as  the  being  reftrained 
from  voting ;  yet  there  is  no  doubt  but  that  a  Qjiaker  may  give 
evidence  to  prove  a  debt  to  be  above  fix  years'  (landing*  The  le* 
giflature  could  not  mean  to  exclude  a  Quaker's  tcllimooy  in  fuch 
a  cafe ;  fur  then  the  ofience  might  frequently  be  committed  with 
impunity.  A  Quaker  may  vote }  mud  affirm  againft  bribery; 
He  may  be  foltcited,  bribed,  and  profecuted  for  perjury*  Ought 
not  all  thefe  (latu^es  to  be  taken  in  pari  materia  ?  If  by  bisaffirm* 
ation  he  can  claim  to  vote,  and  clear  himfelf  from  the  imputa- 
tion of  bribery,  ought  he.  not  to  be  truded  as  a  credible  wltocfs 
to  prove  bribery  in  others  ? 

As  to  authorities,  there  are  none  which  fay  that  this  teftimony 
ought  not  to  be  received,  in  a  cafe  like  the  prefent.  The  cafe  of 
the  King  againd  BelU  Andr.  aoo,  and  the  cafes  there  cited^  are 
none  of  them  in  point  againft  us ;  and  they  (hew  the  ftrpng  in* 
clinaiion  of  Lord  Hardwcke*%  mind  to  receive  the  affidsrits  which 
were  objeded  to.  But  the  cafe  of  Middleton  againft  Sir  Watkjn 
Williams  Wynne,  is  in  point  to  (hew  that  this  is  not  a  criminal 
caufe.  That  was  an  a£tion  brought  by  Sir  Watiyn  againft  Mr* 
Middleton  on  the  Jat.  7  and  8  Jf^m*  3.  ^.  7*  for  double  damagea 
for  a  falfe  return*  Sir  W.  had  a  verdi£l  and  judgment.  Mr.  MiJ^ 
dleton  brought  error  \  and  one  error  alfigncd  was,  that  the  judg* 
ment  Concludes  the  defendant  is  in  mfericordia,  in  (lead  of  award* 
lAg  a  capiatur.  And  that  this  being  an  a£tion  on  z  penal  fiatute^ 
was  not  aided  by  the  ftatutc  oi  jeofails.  Lord  Chief  Juftice  Willetf 
in  delivering  the  opinion  of  the  judges  in  tlie  Exchequer  chamber^ 
fays,  <*  they  are  not  agreed  whether  the  judgment  is  right  ot 
<<  wrong,  but  they  are  all  agreed,  that  if  it  is  wrong,  it  is  aided 
<<  by  the  ftatutets  oi  jeofails.  It  is  true,  the  ftatute  ^G  %.  c>  76* 
'<  excepts  criminal  cafes  from  the  ftatutes  of  jeofails }  bu;  Whethef 
f*  this  ftatute  7  and  8  W^  3*  be  penal  or  remedial,  as  tliis  is  nottk 
^  criminal profecution,  the  obje£lion  is  aideS."  This  is  in  point 
to  (hew  the  prefent  is  not  a  criminal  ptoftctttlon  ^  therefore,  the 
evidence  was  properly  received. 

Cca  tori 
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177(S«         Lord  Mansfield. — When  this  cafe  was  argued  before,  I  wa$ 
deiirous,  for  many  reafons,  that  the  quedion  (hould  be  very  fully 


w'fiis^  confidered,  all  the  cafes  looked  into,  and  fokmnly  argued  again. 
EvctiTT.  I  thmk  it  of  the  utmoft  importance,  that  all  the  cpnfequences  of 
Ihe  a£l  of  toleration  (hould  be  purfued  with  the  grcateft  liberali- 
ty, in  eafe  of  the  fcrupulous  confciences  of  difienters  on  the  one 
hand ;  but  fo  as  thofe  fcruples  of  confcience  (hould  not  be  preju- 
dicial to  the  reft  of  the  king's  fubjeds.  For  a  fcruple  of  con«p 
fcience  entitles  a  party  to  indulgence  and  proteftion,  fo  far  as  not 
to  fuffer  foi  it;  but  it  is  of  confequence  that  tlie  fubjeA  (hould 
not  fuffer  too. 

I  have  been  furni(hed  with  a  great  number  of  cafes,  which 
have  paffed  in  this  court,  upon  motions  for  attachments  and  other 
collateral  matters,  where  the  a(Hrmations  of  Quakers  have  been 
refufed.  But  thefe  feem  all  to  have  afifen  from  the  hafty  decifion 
of  a  cafe  of  Hinion  v.  Byron*,  1 1  JVm,  3.  (cited  in  Rex  vprfttS 
Bill;  where,  on  a  motion  for  an  attachment,  the  affidavit  in  fup- 
port  of  the  application,  was  by  a  Quaker  on  his  affirmation. 
Barely  upon  that,  the  attacliment  was  objtded  to,  and  not  a 
word  was  faid  in  fupport  of  it :  but  for  a  good  reafon  :— The 
moment  the  obje£lion  was  made,  the  Quaker  took  the  oath,  or 
was  ready  to  have  taken  it,  and  fo  the  objedion  was  not  infilled 
on.  And  yet,  it  is  remarkable,  that  the  memory  of  thefe  cafe$  has 
run  through  all  the  reft,  introduced  very  great  confufioh,  and  not 
•  one  of  the  authorities  fcems  to  have  been  argued  or  confidered  up- 
on the  aft  of  parliament  itfelf.  But  the  prefcnt  is  not  a  cafe  of  that 
.  fort.  This  is  the  cafe  of  evidence  oflFercd  at  a  trial  in  open  court. 
This  fcdl  fprung  up  during  the  troubles,  and  was  found  at  the 
reftoration,  with  many  other  fcfts  of  non-conforniifts  equally 
fcrupulous.  At  that  time,  the  law  confidered  their  fcruples  of  con- 
fcience as  a  crime ;  and  therefore,  they  were  not  allowed  to  be  fet 
up  as  an  excufe  or  juftification  of  another  offence.  Therefore, 
when  a  Quaker,  who  was  fubpccnaed  to  give  evidence,  abfented 
himfclf,  and  an  attachment  iffued  in  confequence  of  it,  he  could 
not  in  excufe  fay,  that  his  confcience  prevented  him  from  giving 
evidence;  for  that  was  a  crime.  So  in  the  cafe  of  interrogatories* 
The  confequence  was,  he  was  obliged  to  anfwer,  or  be  committed 
to  prifon  5  and  if  his  obftinacy  continued,  he  lay  there  for  life. 

The  experience  of  eight-and-twenty  years  from  the  reftoratiofi 
to  the  time  of  the  revolution,  (hewed  that  this  obftinacy  was  not 


•  The  cafe  oiHintQn  t,  Bycn  is  not  mentioned  in  the  printed  report  of  4^x  ▼. 
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merely  a  pretence  or  colour  given  to  rigjht  and  wrong ;  but  that     1776. 
it  was  a  scruple,  and  that  the  k&  was  ready  to  go  through  all 


kind  of  fufferihg  in  the  pertinacious  adherence  to  it.  J^^  * 

A  more  liberal  way  of  thinking  prevailed  after  the  rcvolu-  ^^■■""^* 
tion*.  The-prmciples  of  toleration  were  explained  and  juftificd  *  *  ^«^» 
in  confequence  of  the  writings  of  Mr.  Loch,  Lord  Semen,  and 
other  great  men  of  thofe  times :  And  a  (latute  pafTed,  which, 
though  not  general,  was  very  extenCvc  in  the  relief  it  afforded  to 
fcrupulous  confcicnces.  That  (latute was  i  ff^m.  &  Mar.  c.  iS. 
commonly  called  the  Toleration  AB. 

in  the  tenth  fediion  of  that  ftatute,  the  legiflature  takes  notice 
that  there  was  a  fe£l  called  fakers,  who  had  religious  principles, 
in  which  they  differed  from  the  eftabliihed  doflrine  of  the  church 
of  En^and\  and  that  one  of  their  religious  fcru^les  wasy  the  tak- 
ing an  oath  according  to  the  form  prcfcribed  by  the  law  of  Eng* 
land  to  CliKiftians :  and  therefore,  the  a^enables  them  to  give  af« 
furance  of  their  fidelity  and  allegiance  to  the  (late,  by  what  I  may 
call  Of  lather  form  of  oath  \  becaufe  it  is  appealing  to  the  Deity  for 
the  veracity  of  what  they  (hall  fay,  and  invoking  his  vengeance 
if  they  utter  what  is  falfe.— This  ftatute  was  followed  about  fis 
years  after  by  another  ftatute  7  t^  8  Wm*  3.  r.  34.  which  allows 
a  ^aker  to  affirm  in  cafes  where  other  perfous  are  required  to 
take  an  oath.  But  though  the  legiflature  had  taken  notice  that  they 
ought  not  to  be  punithed  fo  far  as  barely  their  own  opinion  and 
fcruples  went ;  yet  they  did  not  extend  the  indulgence  fo  as  to  let 
it  operate  in  prejudice  to  the  rights  of  other  perfons.  It  is  muchy 
that  even  at  that  time  they  were  not  permitted  to  give  evidence 
in  this  form  in  all  cafes  whatfoever.  (I  will  ftate  the.reafont 
of  it  by  and  bye.)  It  has  been  truly  faid,  that  (ince  the  cafe 
of  Omichundytxi\xs  Barker  •j'and  another  cafe  of  great  authority  •  i„  c^^, 
determined  (ince,  the  nature  of  an  appeal  to  heaven,  which  ought  ^^*'«744- 
to  be  received  as  a  full  fan£lion  to  evidence,  has  been  more  fully 
underftood.  I  there  argued,  and  the  judges  in  deliverbig  their 
opinions  agreed,  that  upon  the  principles  of  the  common  law^ 
there  is  no  particular  form  elTential  to  an  oath  to  be  taken  by  a 
vitnefs  :  But  as  the  purpofe  of  it  is  to  bind  his  confcience,  every 
man  of  every  religion  (hould  be  bound  by  that  form  which  he 
himfelf  thinks  will  bind  his  own  confcience  moft.  Therefore, 
though  the  Chriftian  oath  was  fettled  in  very  early  times,  yet 
Jewst  before  the  i8th  of  Edward  the  Firft,  when  they  were  cxj. 
pelltfd  the  kingdom,  were  permitted  to  give  evidence  at  common 
law  ;  and  were  fworn,  not  on  the  £?angeliftss  but  on  the  Old  Tef- 
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%jf^,     Hiiitnt.    Ko  diftinftion  was  taken  between  tbek  fwesring  in  a 
dvil  or  in  a  criminal  cafe. 


w>r*      Since  the  cafe  of  Omichund  ^crCns  Barker ^  a  queftion  was  refer- 

ETiaiTt.   red  to  all  the  judges  of  England^  whether  a  Turk  (hould  be 

permitted  to  fwear  on  the  Alcoran  in  a  profecution  for  a  capital 

Qfience  at  the  Old  Bailey  \  and  they  were  all  unanimoufly  of 

opinion  that  he  might* 

It  is  obje£led,  that  the  Quakers  are  the  only  people  in 
(he  world  who  ever  refufed  to  fwear  \  but  in  fuhfiance  their 
affirmation  is  the  fame  thing ;  The  form  only  is  different  \  for 
an  affirmation  is  a  mod  folemn  appeal  and  atceftacion  'to  God 
of  the  truth. 

There  is  a  remarkable  cafe  reported  in  2  Sid.  6.  where  Dr. 
Ovftn^  Vict  Chancellor  of  Oxford^  in  the  year  16^7,  being  called 
as  a  witnefs,  refufed  to  kifs  the  book;  but  defired  it  might  be 
opened  before  him,  and  he  lifted  up  his  right  hand.  The  jury 
prayed  the  opinion  of  the  court,  if  they  ought  to  give  the  fame 
.  credit  to  him  as  to  a  witnefs  fworn  in  the  ufual  manner  ;  and 
<?^pwi  Chief  Judice  told  them,  that  in  his  opinipn  he  had  taken 
as  ftrong  an  oath  as  any  other  witnefs :  butj  faid  be,  *<  if  I  weio 
^  to  be  fworn,  I  would  kifs  the  book/' 

There  is  a  fedl  in  Scotland  who  hold  it  to  be  idolatry  at  this 
day  to  kifs  the  book :  But  their  own  form  of  fwearing  is  much 
anore  folelnn.  At  Carljle^  in  the  year  T745»  upon  a  pi^ofecution 
of  fomc  of  the  rebelt ,  there  was  no  evidence  but  of  this  fed,  who 
would  not  kifc  the  book ;  and  a  oafe  was  fent  up  for  advice, 
whether  they  could  be  received  as  witneflcs.  It  was  the  opinion 
ef  thofe  who  were  confulted  here,  that  the  evidence  might  be 
received  \  but  it  was  not  an  objedi,  and  the  pnofecution  went  no 
•  further. 

With  regard  to  the  exception  againft  the  teilimony  of  Quakers 
in  criminai proficuiidnSf  it  was  occafioned  by  a  ftrong  prejudice 
in  the  minds  of  the  great  men  who  paffed  xhtJIaU  7  &  8  Wm,  3. 
r.  34*  I  have  looked  into  the  debates  of  thofc  days,  and  find 
diat  every  ftep  and  elaufe  of  the  aA  was  fought  hard  in  the  Hoofe 
of  Commons,  andearried  by  fmall  majorities.  I  know  not  whe- 
ther the  exception  came  in  by  way  of  amefidmentj  but  I  think  it 
did.  It  was  firft  a  temporary  a£V,  for  feven  years  only.  By  flat 
13  IPm.  3.  €•  4.  it  was  continued  for  eleveti  years  ;  and  in  the  year 
1713  there  was  an  application  to  the  Houfe  of  Commons  to  make 
it  perpetual,  but  it  was  rejeded.  An  application  was  afterwards 
made  to  theHoufeofIiords,whopaflred  the  bill,  and  it  went  down  to 
the  Houfe  of  Commons;  but  they  would  not  give  it  even  a  firft  read* 

ing 
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ing.  TIjc  whole  hiftory  of  'the  a^  may  be  fccn  in  a  tcry  tncorreA      |  ^^5. 
work,  whkh  never  received  the  Author*s  finiQiing  hiind  :  I  mean 


Dr.  Sw/rs  four  laft  years  of  Queen  Anne  ;  and  it  U  obfcrvablc  ^^Xr/ir" 
that  Dr.  Stvtft  commends  the  Houfc  of  Commons  for  the  op*  Eviatrr. 
pofition  they  gave  to  the  aft. 

On  the  acceflion  uf  the  prefcnt  family  to  the  throne,  it  waft 
made  perpetual,  bjjf.tt.  1  Geo.  \.Ji.  2,  c.  6.  But  the  exception  ftill 
remdined  in  criminal  cafes  or  criminal  caurts :  and  it  iseztraordi* 
nary,  x\iXK.  though  many  ulterations  were  made  init  hj  fiat.  8  C^.  t« 
r.  6.  yet  n5  variation  w<is  made  as  10  this  particular  %  which 
in  fome  indances  bears  hard  upon  the  Quakers,  and  leaves  them 
in  a  vorfc  condition  than  chey  were  when  their  fe£k  firft  arofe. 
For  before  the  Jfat.  7  &  8  H^m.  3.  f.  34.  if  a  Qual^er  were  in- 
didtcd  for  a  capital  offence,  he  might  call  Quakers  as  wit nefles  in 
his  defence,  and  th»t  without  oath }  for  formerly  the  prifoner's 
witnffles  were  not  fworn.  But  now  by  Jlat.  t  Ann.  ft*  a.f.  9. 
fcEl.  3.  all  perfons  ex^imined  in  criminal  oafes  mud  be  examined 
on  oath,  both  for  and  a<>ain(l  the  crown  \  therefore,  if  a  Quaker 
be  indicted,  he  cnnnot  have  the  benefit  of  Quaker  tcftimony. 

It  is  not  poflible  to  fay  why  the  exception  was  made  }  but  it 
is  made,  and  rau!t  be  followed. 

The  effect,  however,  is,  that  it  is  an  exception  not  to  be  ex- 
tended by  equity.  In  remedial  cafes,  the  conftru£lion  of  ftatutes 
is  extended  to  other  cafes  within  the  reafon  or  the  rule  of  them. 
But  where  it  is  a  h^rd  pofitive  Uw,  and  the  reafon  is  not  very 
plainly  to  befeen,  it  ougfit  not  to  be  ext<.ndedby  con(tru£lion« 

We  come  then  to  this  queftion  :  Is  the  prefent  a  criminal  • 
caufeT     A  Quaker  appears,  and  offers  himfelf  as  a  witnefs ;  cati 
he  give  evidence  without  being  fworn  ?  If  it  is  2i  criminal  cafe  ^  he 
muft  be  fworn,  or  he  cannot  give  evidence. 

Now  there  is  no  diftin£tion  better  known,  than  the  di(lin£lion 
between  riW  and  ^rimina/ /a^u  i  or  between  criminal  prafecuticns 
and  civil  anions. 

Mr.  Juflice  Bloiijione^  and  all  modern  and  ancient  writers  upon  Pew/Mc^ 
the  fubjed  didinjri/ifh  between  them.  Penal zCtiont  were  never  ^^f'^^^ 
yet  put  under  the  head  of  criminal  law,  or  crimes.  The  coh-> 
ftrudlion  of  the  ftatute  mud  be  extended  by  equity  to  make  thia 
a  critninal  caufe.  It  is  as  much  a  ci^nl  a£lion,  as  an  a^ion  for 
money  had  and  received.  The  legiflature,  when  they  excepted  to 
the  evidence  of  Quakers  in  rr/mi/Wcaufes,  mud  be  underftood  to 
mean  caufes  technically  criminal  \  and  a  different  conftrudion 
would  not  only  be  injurious  to  Quakers,  but  prejudicial  to  the 
red  of  (he  Kiog^s  fubjc£ts  who  may  want  their  tcftimony.    The 

C-c  4  cnfe 
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n^6.    cafe  picn tioned  by  Mr.  Rooie  of  Sir  Watkyn  Williams  Wynne  vcrfus 
MiddUton  *,  is  a  very  full  authority,  and  alone  fuflicient  to  warrant 


Atchesow  thediftinftion  between  civil  and  criminal  proceedings- In  that  cafe 

ZytKi'.T.   the  queftion  wias,  Whether  ihtjlat.  7  &  8  JVm.  3.  c.  7.  was  penal 

^Z-r  '        or  remedial  ?  The  court  held  "  it  wai  not  a  penal  ftatutc.    But 
JVitf.  145.  ^  ^ 

%Str.i%z-;.  <«  fuppofing  it  was  to  be  confidered  as  a  penal  ftatutc,  yet  it  was 
"  alio  a  remedial  law\  and  therefore  the  objcdion  taken  was  cured 
"  by Jlat.  16  &  17  Car.  2  c.  8."  Now  the  words  of  exception 
in  that  (latute,  and  alfo  injiat.  32  Hen,  8.  r.  30.  and  xnJlaU  18 
£/i2.  c,  14.  zxt  ^*  penal  aciions  znA  criminal  proceedings.*^  But  Lord 
Chief  Juftice  Willes,  in  delivering  the  folemn  judgment  of  the 
court,  fays,  there  is  another  ad  which  would  decide  of  itfelf,  if 
cohGdered  in  the  light  of  a  new  law,  or  as  an  interpretation  of 
what  was  meant  by  penal  a£lions  in  t\\t  Jiat.  1 6  &  1 7  Car.  2.  c*  8. 
This  is  the  ftatute  oi  jeofails  4  Geo,  2.  c,  26.  for  turning  all  law 
proceedings  into  Englijb^  and  it  has  this  remarkable  conclufion, 
•'  that  every  ftatute  of  y>o/«//f  fliall  extend  to  all  forms  and  pro^ 
"  ceedings  in  EugliJIj  (except'  in  criminal  cafes)  \  and  that  this" 
<«  claufc  fliall  be  conftrucd  in  the  moft  beneficial  mapner.*'  This 
is  very  decifive. 

No  autliority  whatever  has  been  mentioned  on  the  other  fide, 
nor  any  cafe  cited  where  it  ]ias  been  held  that  a  penal  ^(X\ox\  is  a 
criminal  cztc  5  and  perhaps  the  point  was  never  before  doubted. 
The  fingle  authority  mentioned  againil  receiving  the  evidence  of 

+ 1  Sfr,       ^^^  Quaker  in  this  cafe  is^an  appeal  of  murder  -f.     But  that  is 

*56«  only  a  different  mode  of  profecuting  an  offender  to  death.  Inftead 

of  proceeding  by  indidlnient  in  the  ufual  way,  it  allows  the 
relation  to  carry  on  the  profecution  for  the  purpofe  of  attaining 
the  fame  end,  which  the  King's  profecution  would  have  tad  if 
the  offender  had  been  convi£led,  namely,  ^yrrw/ww  :  and  there- 
fore, the  writers  on  the  law  of  England  clafs  an  appeal  of  mur- 
der in  the  books  under  the  head  of  (;riminal  cafes. 

With  regard  to  cafes  that  have  been  cited  as  happening 
here,  it  is  aflonifhing  that  it  ever  (hould  have  been  doubted 
after  the  afl  of  toleration,  and  after  the ^^/.  7  &  8  Wm.  3.^.  34. 
when  an  attachment  was  moved  for  againft  a  Quaker,  whe- 
ther or  no  he  (hould  be  at  liberty  to  give  an  anfwer  on  his 
folemn  affirmation,  without  being  obliged  to  take  an  oath. 
But  it  is  true  that  it  was  doubted  three  times  in  Lord  Hard* 

tRexv.      w/ri^'s  lime,  and  never  rcfolved  ±  ;  for  the   court  avoided  the 

Bell,  jfn-  '  ,  ,  ^ 

drewMtoo*  queftion  by  difchaxging  the  rule  upon  fome  other  matter.  I  con- 
fider  it,  that  as  to  his  own  anfwers,  he  is  a  good  witncfs  ;  for  after 
the  3l(X  of  toleration,  it  was  fettled  in  the  cafe  of  Sir  Thomas  Har* 

3  ^if^'h 
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ri/on.  Chamberlain  of  the  city  oiLondon^  verfus  Evaniy  purfuant     l^^6• 
to  the  opinion  of  all  the  judges  except  one,  *'  that  a  diffenter  from  — — — 
<*  the  Church  of  England  is  not  guilty  of  a  crime^  barely  by  hav-      ^erfiis    ' 
'« ing  that  religkus  ofinion^.'*  Ev*»itt* 

Quakers, 


•  The  particulars  of  that  cafe  were  as  follow  :  Harrifin  levied  a  plaint  in  the 
lheriff*fi  court  of  the  city  of  LondoK  againlt  Evans  in  a  plea  of  debt  lor  fix  hundred 
pounds^  for  not  fcrving  the  ofBca  of  (herifT,  having  been  dulj  nominated,  ek^led  into 
and  publicly  callid  upon  to  give  his  confent  to  take  upon  him  the  (aid  ofiicepur^ 
fuant  to  the  cliarter  of  King  John,  the  aSs  of  the  Common  (Council,  &£.  The 
defendant  pleaded  Jtrjf,  the  corporation  afl,  13  Car,  a.  /.  1.  c.  i.  feff,  la.  by 
which  it  is  enafted,  «  That  no  perfon  Ihall  be  elefied  into  any  office,  or  place  in 
*'  the  ad  mentioned  concerning  the  government  of  any  corporations  who  fhalJ  net 
**  within  one  year  before  his  eledtion  have  received  the  facrament  of  the  U>rd*0 
**  Supper  according  to  the  rites  of  the  church  of  England,  and  have  taken  the  oaths 
*'  of  allegiance  and  iiipremacy,  and  fubfcribed  the  declaration  in  the  faid  k&  fpe- 
"  cified :  And  in  default  thereof,  every  fuch  placing,  eledion  and  choice,  is  de. 
V  *'  cUred  to  be  void.**  The  defendant  further  pleaded  t}ie  toleration  ad,  i  H^m. 
and  Alar.  c.  iS.  and  then  pleaded  in  fubfiance  and  to  the  effed  following :  That 
the  offlceof  fheriffs  oi  London  is  A  office  to  which  the  provifion  of  the  Aat.  13  Car.  t, 
Ji.z,  c.  I. ' extends }  that  be  is,  and  was  at  the  time  of  the  pretended  eke- 
tion  of  him  to  the  faid  office,  a  Prcttfant  dijftnter,  qualified  agreeably  to  the  terms 
of  the  flat.  1  H^n,  and  Mary^  e.  18.  and  that  he  had  not,  within  one  year  next  before 
the  Qud  pretendtd  eledm,  taken  tht/acrament  oftbe  Lord^t  Sitfftr  according  to  the  rites 
of  the  Cbmreb  of  England,  nor  had  ever,  or  could  he  in  conjeienct  take  the  fame>  and 
that  he  was  not  bound  by  law  to  take  the  fame,  of  which  the  Liverymen  of  the 
city  had  dut  mtiet  at  and  before  the  time  of  the  eledion  j  and  by  reafon  of  the  pre» 
miks,  &€,  the  faid  liverymen  were  ^Mbited  from  e/eBing  him  to  the  faid  office ;  and 
the  faid  defendant  was  dijabhd,  and  utterly  incapabU  of  being  tltSitd  to  be  one  of  the 
fheriffs  of  the  faid  city  of  London,  and  thereby  the  iiiid  Juppojed  eleHton  was  void.  The 
plaintltf  in  his  replication  fet  forth  the  flat  5  Geo'  1.  c.  6- Jeff.  i.  for  quieting  and  efm 
tahiijbing  corporations,  by  which  it  is  enaAed,  **  That  all  perfons  adually  in  th« 
<<  ppfleflion  of  any  office,  and  who  are  required  by  flat.  13  Car,  «.  J},  %,  e.  i.  to 
•*  take  the  facrament  of  the  Lord*s  Supper  according  to  the  rites  of , the  church  of 
<'  J?«(f/.W  within  one  ytar,  &c.  fhall  be  confirmed  in  their  refpefiive  offices,  not- 
*'  withibnding  their  omiflion  to  take  the  facrament  as  afor^aid,  and  fhall  be  in- 
'*  deronified  from  all  incapacities,**  &c. 

To  this  replication  the  defendant  demurred.  The  plaintifT  joined  In  demurrer, 
and,  on  argument  in  the  (heriff^s  court,  judgment  was  given  on  the  demurrer 
for  the  phuntiff*.  The  defendant  brought  a  writ  of  error  returnable  in  the  court 
of  huflings  of  Common  PUas  in  the  city  of  London,  affigned  the  general  errors,  and 
the  plaintiff  rejoined  there  was  no  error:  The  court  of  huftings  affirmed  the  judg- 
ment. Upon  which  the  defendant  obtained  a  fpccial  commiflion  of  errors  dire^. 
ed  to  Sir  Jcbn^  H^Mis,  Chief  Juflice  pf  the  C.  B.  Sir  Thomas  Parker,  Chief  Baron, 
Sir  Miebaei  Fofier,  Juflice  of  R.  B.  The  Honourable  Henry  Batbwji,  Juflice,  C.  B.p 
and  Sir  Eea^My  H^ilm^,  Juftice  of  R.  B,,  or  any  two  of  tliem,  to  infpca  the  faid  judg- 
ment and  affirmance  thereof  at  Gmidkali,  After  three  foUmn  arguments  before 
the  Judges,  in  the  iiUd  commiflion  named,  on  the  cph  of  July  176a,  the  faid  fe« 
veral  judgments  of  the  fheriff's  courts  and  the  court  of  huflings,  were  reverfcd  by 

the 
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]«-^,      fowas  a  fraud  upon  the  plaintiff,  who  would  not  have  left 
the  horfe  with  the  defendant,  much  lefs  lia?e  had  it  put  up  to 


*^^"'  fale  at  alVif  he  had  not  underltood  the  defendant  meant  to  com- 
CsBiATit.  plj  with  his  dircAions,  and  that  it  was  legal  for  him  fo  to  do* 
That  this  was  the  pra£lice  at  all  audiions  ;  confequently,  if  aa 
unirerfal  pra&ice,  could  be  no  fraud  on  any  body.  But  in  fad, 
thb  was  no  more  than  a  dire^ion  to  fet  the  horfe  up  at  that 
pricey  and  that  there  (hould  be  no  bidding  under. 

Mr.  Wallace  and  Mr.  Dunnwg  for  the  defendant  infifted,  that 
it  would  have  been  a  fraud  jipon  the  fale  if  the  audioneer  had 
bid  or  provided  a  bidder  to  puff  this  particular  lot  or  any  other 
lot  in  the  fale }  and,  therefore,  the  adion  could  not  be  main* 
tained* 

Lord  Mansfield.— The  matter  in  queftion  is  in  itfelfoffmall 
value  ^  but  in  refpe£l  of  the  principles  by  which  it  mud  be  govern, 
cd,  it  is  a  queftion  of  great  importance.  Since  the  trial  I  have 
mooted  the  point  with  many  who  are  not  lawyers,  upon  the  mo- 
rality and  re£litude  of  the  tranfa£tion.  The  quedion  is,  Whe- 
ther a  bidding  by  the  owner  of  goods  at  a  fale  under  thefe  con* 
ditions,  namely,  <<  that  the  highed  bidder  (hall  be  the  purchafor, 
"  and  if  a  difpute  arife,  to  be  decided  by  a  majority  of  the  per- 
••  fons  prefent,*'  is  a  bidding  within  the  meaning  of  fuch  con- 
ditions of  fale  ?  '  -  ' 

There  is  no  exprefs  undertaking  on  the  part  of  the  defendant^ 
•nor  is  it,  as  has  been  ingenioufly  faid,  a  direAion  that  there 
(houid  be  no  bidding  under  15  /•'  which  might  be  fair:  But  the 
diredlion  given  to  the  defendant  is,  *<  not  to  let  the  horfe  go  under 
^*  ^Sl'\^*  which  implies  there  might  be  a  bidding  under  that 
fum.  The  queftion  then  is.  Whether  the  owner  can  privately 
employ  anothejpcrfon  to  bid  for  him  ?— The  baGs  of  all  deal- 
ings ought  to  be  good  faith  ;  fo,  more  efpecially  in  thefe  tranf- 
a£tions,  where  the  public  are  brought  together  upon  a  confi- 
dence that  the  articles  fet  up  to  fale  will  be  difpofed  of  to  the 
higheft  real  bidder  :  that  could  never  be  the  cafe,  if  the  owner 
might  fecretly  and  privately  inhance  the  price,  by  a  perfon  em- 
ployed fur  that  purpofc  J  yet  tricks  and  practices  of  this  kind 
daily  increafe,  and  grow  fo  frequent,  that  good  men  give  into  the 
ways  of  the  bad  and  diflioneft  in  their  own  defence.  But  fuch 
a  pra£lice  was  never  openly  avowed.  An  owner  of  goods  fet  up 
to  fale  at  an  au£tion  never  yet  bid  in  the  room  for  himfclf.  If 
fuch  a  pra£lice  were  allowed,  no  one  would  bid.  It  is  a  fraud 
upon  the  Tale,  and  upon  the  public.     The  difallowing  it  is  no 

hardfiiip 
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hardfhip  upon  the  owner.     For  if  he  is  unwilling  his  goods     1775. 
(hould  go  at  an  under  price,  he  may  order  them  to  be  fet  up  at   ■■■ 
his  own  price,  and  not  lower:  Such  a  direftion  would  be  fair :   ''**^*«-»' 
Or  he  might  do  as  was  done  by  Lord  AJ)jbttrfiham^  who  fold  a  CBtitTii* 
large  eftate  by  au£lion  ;  he  had  it  inferted  in  the  conditions  of 
fale,  that  he  himfelf  might  bid  once  in  the  courfe  of  the  fai^ :   . 
and  he  bid  at  once  15,000  or  20,000  /.   Such  a  condition  is  fair  \ 
becaufe  the  public  are  then  apprifed,  and  know  upon  what  terms 
they  bid.— -In  Holland  it  is  the  pradiice  to  bid  downwards. 

The  queftion  then  is,  is  fuch  a  bidding  fair  ?  If  not,  it  is  no*  . 
argument  to  fay  it  is  a  frequent  cuftom :  Gaming,  (lock-jobbing 
and  fwindling,  are  frequent.  But  the  law  forbids  them  all. 
Suppofe  there  was  an  agreement  to  abate  fo  much ;  which  is  the 
cafe  where  goods  are  fold  by  one  perfon  in  the  trade  to  ^pother : 
they  abate  fometimes  10  or  1$  per  cent.  Such  an  agreement  be^ 
tween  the  owner  and  a  bidder,  at  a  fale  by  afljon,  wouldibe  a 
grofs  fraud.  What  is  the  nature  of  a  fale  by  adion  ?  It  is,  that 
the  goods  (hall  go  to  the  higheft  real  bidder.  But  there  would 
be  an  end  of  that,  if  the  owner  might  privately  bid  upon  his  own 
goods.  There  is  no  contrafi  wit|i  the  auAioneer.  He  is  only 
an  agent  between  the  buyer  and  feller.  He  may  fairly  bid  for  a 
third  perfon  who  employs  him,  but  not  for  the  owner. 

In  this  cafe,  there  is  another  fraud  put  upon  the  pulAic.  For 
by  the  catalogue  the  goods  are  defcribcd  to  be  **  the  goods  of  a 
"  gentleman  deceafed,  and  fold  by  order  of  the  executor. '  Upon 
this  reprefentation,  many  people  would  attend  to  bid,  on  a  fuppofi- 
tion  that  the  goods  were  neceflarily  to  be  fold  at  all  events,  whe« 
ther  valuable  or  not  valuable;  whereas  they  might  have  their  fufpi- 
cions  if  they  were  the  property  of  perfons  living.  Horfes,  or  any 
other  fpecies  of  property,  belonging  to  perfons  that  are  dead,  are 
not  fo  likely  to  be  faulty  as  thofe  which  are  parted  with  by  per* 
fons  in  their  life-time. 

We  all  remember  the  fale  of  a  gentleman's  wines*,  where  vaflf  •  Mr.  Brsd* 
quantities  had  been  fent  in  belonging  to  other  perfons :  And  all  T^'W*.  * 
fold  at  a  very  high  price,  under  an  idea  they  were  his.   The  con* 
fequence  was,  moft  of  the  buyers  were  taken  in. 

Therefore,  upon  full  confidcration,  I  am  of  opinion,  that  a 
bidding  by  the  owner  in  the  manner  contended  for,  and  agree- 
able to  the  direflions  given   in  this  cafe,  would  have  been  i      ^ 
fraud  upon  the  fale :  And  confequemly,  that  this  adion  ag'ainft 
the  defendant  as  auAioneer,  cannot  be  maintained. 

AsTON,  Juftice  —  I  am  of  the  fame  opinion.  The  direflions  in 
this  cafe  areneither  agreeable  to  the  catalogue  or  the  conditions; 

Mr. 
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l^^6•        Mr.  Juftice  Wi/Ui  and  Mr.  Jaftice  AJhburJl  were  of  the  fame 
-  opinion* 

Bkxvtkll 

xnrjui         Ptr  Cur.^'RvXt  for  a -new  trial  without  cods,  altered  to  a* 
CBEitTif.  nonfuit  without  cofta. 

Vide  ftat.  17  Geo.  3.  c.  50*  fsB*  lo*  and  ftat*  19  Geo*  3«  e^  56^ 
JeB*  12. 

Howard  v.  Gi>l/ry  67*.  A.  64^* 


j^^j^  Alexander  verfus  VauchaH. 

Oaew^  nPHIS  was  an  a£lton  of  trefpafs  againft  the  mefleneer  to  a 

Znsland»  commiffion  of  bankruptcy  for  Icizing  the  books^  papers,  and 

^'*?***^^  bills  of  exchange  of  the  plaintiiF. 

Bixen/or  The  defendant  pleaded,  \Ji^  The  general  iflue;  idlj^  A  juftifica- 

mma^*  tion  under  the  ftatutc  13  £/iz.  c.  3>,i  3^//,  A  juftification  under  a 

fident  trader  commiffion  of  bankruptcy  ifiued  againft  the  plaintiiF,  fetting  forth 

but  J^  the  proceedings  at  large.*— To  the  la/l  plea,  the  plaintiff  replied^ 

come*         iiia^  h^  ^33  |,Q(  ;|  merchant  and  trader^  and  a  perfon  within  th^ 

over  here 

oecafiooal-   defcription  of  the  bankrupt  laws. 

nimndtt  an       ^^  ^^^  ^"^^  before  Lord  Mansfield  at  the  fittings  after  Miebael* 

taofbank-  nuu  term,  1775)  ^^  Wejlminjler^  a  general  verdict  was  found  for 

S^Ja'of  the  plaintiff. 

^^  "lT^*         Upon  a  motion  by  Mr.  Wallace  for  a  new  trial.  Lord  Man^^ 

^-fW reported  the  cafe  (hortly  thus  : 

Alexandsr^  the  phintiff,  who  was  a  native  of  Scotland^  refided 

there,  and  had  a  great  houfe  of  trade  at  Edinburgh :  befidea  that 

buGnefs,  he  was  concerned  as  partner  with  Bell  and  Company  in  a 

'   great  brewery.    In  both  chara<Slers  he  might  be  confidered  as  one 

of  the  greateft  traders  in  Europe^  and  he  traded  to  all  parts  of  the 

world.     He  comes  to  England^  and  being  there  occajionally^  is  zx^ 

refted,  and  lies  in  prifon  two  months,  v/hich  is  an  aft  of  bank* 

ruptcy. 

The  queftion  is,  Whether  by  the  Englijh  ftatutes  againft  bank* 

rupts,  a  perfon,  to  come  within  the  meaning  and  defcription  of  a 

trader  there  named,  muft  not  be  a  rodent  trader;  that  is,  Whe^^ 

ther,  at  the  zOi  of  bankruptcy  muft  be  localy  in  England^  the 

trading  (hould  not  be  fo  likewife  ?  or.  Whether  fuch  a  perfon  as 

the  plaintiff,  coming  occafionally  to  England,  is  liable  to  the  Efig* 

lijb  laws  againft  bankrupts  ? 

This  is  the  general  queftion.— But  the  defendant  infifts,  thai 

be  the  general  queftion  as  it  may,  the  plaintiff  in  fa£k  traded  in 

England  after  his  coming  here^  and  fei^ral  inftances  were  given  m 

evidence 


Vaucmait. 
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cviJence  at  the  trial,  and  left  to  the  jury.  But  they  arc  not  necef*     lyy^. 
fary  to  be  moved  till  the  court  fa^s  decided  the  (irft  point  i  there*  — 
fore  let  the  rule  be,  to  (hew  caufe  why  a  noufuit  (hould  not  be  en-     ^^^^ 
tered)  with  liberty  to  move  for  a  new  trial,  if  the  court  (hould  be      W*^ 
of  opinion  with  the  plaintiff. 

Mr*  Dunning,  Mr.  Davenport^  and  Mr.  Lucas  now  (hewed 
caufe. 

The  general  queftion  is,  Whether  a  Scotch  trader,  occafionally 
coming  to  England^  and  committing  an  ad^  of  bankruptcy,  is  en- 
titled to  the  benefit  of  the  laws  agaiuft  bankrupts  in  England? 
They  argued  he  was  not.  That  the  defcription  of  perfons  who  may 
become  bankrupt  by  the  fiatute  13  EL  c.  T.JIat.  i  Jac.  i.  r.  15. 
isAfiaU  21  Jac.  x.  r.  19.  is,  << merchants  or  other  perfons  ufing 
**  the  trade  of  merchandize,  lie.  being fubjeBs  barnoftbu  realm  or 
**  denizens"  '1  hac  one  of  the  a£ls  of  bankruptcy  fpecified  by  the 
ftatutes,  is  '*  departing  the  realm^^*  which  cannot  be  faid  of  ^fo* 
reigner.  That  a  Scotchman,  Once  the  union,  is  as  much  a  foreigner 
in  rcfpe£l  of  thefe  ftatutes,  which  do  not  extend  to  Scotland,  as 
any  other  aliens  and  therefore  to  fay,  that  from  the  circumftance 
of  the  plaintiff^s  trading  to  England,  the  bankrupt  laws  upon  his 
arrival  here  immediately  attach  upon  him,  would  be  to  make  the 
bankrupt  laws  binding  upon  all  the  world.  Such  a  conftruflion 
would  alfo  be  attended  with  the  moft  mifchievous  confequences, 
as  it  would  be  an  encouragement  to  indigent  foreigners  to  refort 
to  this  country,  merely  for  the  purpofe  of  clearing  themfelves  by 
a  commiflion,  and  highly  injuiious  to  their  creditors,  who  might 
not  even  have  notice  of  it  till  after  the  certificate  was  obtained. 

Mr.  Wallace,  contra,  for  the  defendant,  infided  that  the  plain- 
tiff was  an  objef^  of  the  bankrupt  laws.  That  hyjlat,  21  Jac.  i. 
c.  19. /^.  15.  <*  Strangers,  as  well  as  natural-born  fubjects  and 
*<  denizens  are  exprefsly  made  liable  to  the  bankrupt  laws.'*  A 
man  born  here,  and  eftabli(hed  in  a  foreign  country  in  trade,  com- 
ing  over  here,  is  liable  to  a  commiflion.  An  alien  coming  here 
is  liable  to  be  arrcfted,  and  to  all  demands  of  creditors.  He  ma^ 
afiign  all  his  effe£ts  for  the  benefit  of  his  creditors,  and  there  is 
po  diftin£lion  between  Scotch^  Iri/b,  Dutch,  Frvieh,  or  any  other 
alien.  He  cited  ex  parte  Smith,  from  Mr.  Philip  Carteret  l>Febb\ 
notes,  before  I-ord  Hardwcke,  23d  December  1 737.  "  John  AJb^ 
<<  Itf  went  from  England  in  1720,  and  refided  in  Barbadoes  till 
<«  1 735,  where  he  was  a  fador,  and  planter,  and  traded  to  Eng^ 
<*  land,  by  fending  goods  from  his  plantations,  and  receiving  goods 
^*  back  again  bought  in  England;  and  difpofed  of  goods,  fent  from 

«  Eng/oad 
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1776.     **  England  to  Barbadoesy  for  merchants  in  England  as  a  faAor  5 
*  <«  and  being  greatly  indebted,  came  to  England  in  April  1 737» 

AKDii  **  *^^  committing  an  aft  of  bankruptcy,  a  commiflion  iflucd :'' 
wr/Bj  Upon  a  queftion.  Whether  he  was  within  the  ftatutes  of  bank- 
.  j.ypjg^  ^Yic  cafe  oiSedgewich  vcrfus  J8/W,  i  &/*.  iio.  Dodftvcrfh 
vcrfus  Andcrfony  2  ^ow/,  141,  142.  and  /?dj^m.  175.  5.  C.  were 
there  cited.  Lord  Hardwike  faid — "  If  this  point  had  not  been 
<*  decided  in  Sfd^ewick's  cafe  he  (hould  have  doubted;  but  as  it 
•*  was  there  decided,  he  held  himfclf  bound  by  that  determina- 
"  tion." — This  dotlrine  was  again  recognized  by  Lord  Hard" 
wickrim  cafe  tx parte  JFilltamfon^  2  Fez.  249.  252.  and  I  Ait» 
82.  S.  C.  In  this  latter  cafe  Lord  Hardwiche  treated  it  as  a  fet- 
tled point,  that  a  trader  abroad,  who  has  traded  to  England^  com- 
ing over  here^  is  an  objefl  of  the  bankrupt  laws :  his  only  doubt 
was,  whether  there  was  not  fome  coll ufion.— But  it  is  clear  there 
can  be  no  collufion  in  this  cafr,  becaufe  the  plaintiff  himfelf  dif- 
putes  the  commiffion. 

Mr.  Mansfield  was  going  to  argue  on  the  fame  fide ;  but  Lord 
Mansfield  (topped  him,  faying,  he  had  rather  hear  what  anfwcr 
could  be  given  to  the  authorities  cited,  and  whether  the  court 
was  not  bound  down  by  them. 

Mr.  Dunning  and  Mr.  Davenport  in  reply,  faid,  that  as  to  the 
cafe  of  Sedgewick  verfus  Bird^  the  matter  did  not  undergo  a  difcuf- 
fion  before  the  court  upon  argument,  but  was  only  held  fo  on  a 
trial  at  bar-,  which,  in  fa£t,  was  not  of  much  higher  authority  than 
an  opinion  at  nijiprias.  And  therefor^  it  was  more  than  probable, 
that  the  court  did  not,  at  the  time,  weigh  the  extenfive  bad  con- 
fequences  attending  fuch  a  determination.  That  that  cafe,  like  the 
others,  was  mod  probably  the  cafe  of  an  Englijhman  returning  from 
abroad  hither.  That  as  to  the  cafes  oiAJbley  and  Williatnfony  they  | 
both  fubmittcd  to  the  commiffion;  and,  therefore,  it  was  but  rca-  i 
fonable  that  the  creditors  abroad  (hould  have  time  to  come  in  and 
prove  their  debts.  They  again  in(i(led,  that  an  aAual  refidence  in 
England  was  neceiTary  to  fubjedi  a  man  to  the  bankrupt  laws,  and 
that  the  particular  aft  of  bankruptcy  defcribed  in  the  ftatutes  of 
*<  departing  the  realm^*  mud  mean  a  departing  from  the  bankrupt's 
home ;  but  it  could  never  be  faid  that  a  perfon  not  rejtdent  in  Eng* 
landy  departed  from  England  as  his  home ;  much  lefs  could  it  be 
faid  of  zforeignery  who  had  never  before  been  in  England  in  his  life. 

Lord  Mansfield. —There  have  been  many  things  faid  at  thebar 
which  have  nothing  to  do  with  the  queftion  now  before  the  court, 
ly?,  With  what  view  the  commi(fiou  was  taken  out  ?   2rf^,  With 

what 
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what  view  the  plaintifF  lay  in  prifon»  or  why  he  now  oppofes  the     l^^6m  * 
comniiflion.     '^dly^  To  what  amount  the  plaintiflF  traded  in  Eng'-  - 
land,     ^thljj  The  inftances  of  his  trading  in  England.      All     andbk 
fhefe  arc  out  of  the  queftion.     For  fuppofing  the  general  quef-      *'"'/•' 
tion  to  be  with  the  plaintiff,  I  left  the  indanccs  of  trading  to   • 
the  jury,  who  thought  they  were  not  fufficicnt  proof  of  the 
plaintiff's  having  traded  in  England^  and  as  to  that  t>oint,  I  gave 
the  defendant  leave  fo  mpve  for  a  new  triah    The  time  of  the 
plaintiff's  being  in  England  is  alfo  immaterial.     ^ 

The  cafe  is  (imply  this }  a  merchant  who  has  traded  to  Eng^ 
land,  but  who  is  a  native  of,  and  conftantly  rcfident  in,  a  country 
not  fubje£t  to  the  Englijb  ftatutes  concerning  bankruptSi  comes 
occqfionallj  to  England^  is  arreded,  and  lies  in  prifon  two  months^ 
which  is  zn^Gt  of  bankruptcy.  The  quedion  is.  Whether  fuch 
perfon,  having  traded  to  England,  not  in  England^  is  an  obje£l 
of  the  bankrupt  laws  ? 

The  circumftance  of  a  trader  being  a  natural  born  fubjed,  or  a 
foreigner,  makes  no  difference.  The  laft  fe£tion  oijlat.  2i  Jac^ 
I.  Tr  19.  exprefsly  declares,  tiiat  <^  ftrangers,  as  well  as  natural 
"  bom  fubje<fis  and  denizens,  (hall  be  fubje^  to  the  bankrupt 
<^  laws  i"  and  therefore  it  puts  that  point  out  of  the  cafe.  But 
it  ftill  leaves  the  queftion,  whether  both  natives  and  foreigners 
muft  not  be  traders  in  England. 

I  own,  when  the  general  queftion  was  (larted  at  the  trial,  I  felt 
great  objedions,  upon  principles  of  juftice,  to  the  idea  of  a  fo- 
reigner, occafionally  coming  here,  being  fubjed  to  the  bankrupt 
laws*  Whoever  gives  credit,  gives  it  upon  the  property  a  man 
has  in  the  country  where  the  credit  is  given.  I  was  alfo  (Iruck 
with  the  very  inconvenient  confequences  that  might  arife  in  dLf« 
ferent  parts  of  our  dominions,  if  a  ti;ader  might  come  over  here 
behind  the  back  of  his  creditors,  hurry  through  a  commilEon, 
and  obtain  his  certificate,  before  .his  creditors  abroad  could  even 
know  the  commiflion  had  iffued.  On  the  other  hand,  it  appeared 
there  was  a  locality  in  the  defcription  of  the  afis  of  bankruptcy^ 
and  that  the  grader,  whether  a  native  or  foreignerj  muft  be  in 
England  when  he  commits  an  a£k  of  bankruptcy.  Therefore  i 
determined  not  to  give  any  binding  opinion  at  ni/iprius. 

The  cafe  exparte  Williafnfonj  I  Ath»  8a.  did  not  ftrike  me  then, 
as  it  does  now  \  for  the  opinion  there  given  was  not  an  opinion 
founded  on  any  part  of  the  cak  before  the  court.  At  the  fame 
time  I  never  doubted  but  that  many  fuch  commiffions  have  if- 
fued, and  that  many  perfons  have  come  from  Ireland  and  the 
plantations,  on  purpofe  to  get  commiffions  taken  out  againft  them- 

Vol.1.  Dd  lelve^. 
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1776.     fcWcs.    I  recommended  it  therefore  to  the  counfcl  to  fearch  for 
cafes  decided  upon  the  point.     That  fearch  has  been  made,  and 


jiNDtR     feveral  authorities  have  been  produced. 
wr/us  I  am  confirmed  in  every  objeflion  that  arofc  in  my  mind  upon 

*  general  principles,  by  what  Lord  Hardivicle  fays ;  but  if  in  the 
year  1750  he  did  not  think  the  matter  entire,  I  think  it  is  not  fo 
now.  However  it  may  (land  upon  principles,  1  think  ^^e  are  bound 
by  the  authoritits.  The  cafes  of  Dodfworth  verfus  Anderfon^  Sir 
jT.  Raym,  375.  and  Sedgewuk  v.  Bird^  1  Salk.  i  lo.  arc  flrong  au- 
thorities upon  the  fubjecl.  The  firft  goes  a  great  way:  The 
•  court  ther&  fay,  "  though  it  be  found  that  tlie  bankrupt  bought 
**  and  fold  but  once  in  England^  it  is  not  mcejfury  that  he  (liould  do 
•*  fo  ;  fgr  many  merchants  do  onJy  buy  beyond  fea^  TiW^fell  here  ; 
^*  it  is  trading  that  makes  a  man  capable  of  .being  a  bankrupt, 
"  and  it  is  plain  that  Grice  did  trade  in  England^  From  what 
the  court  had  juft  faid  before,  I  take  that  to  mean  to  England, 

The  cafe  of  Sedgeivick  verfus  hird^  is  much  ftronger :  becaufe 
the  bankrupt  in  that  cafe  never  did  any  aft  of  trade  in  England. 

But  the  mod  material  authority  of  all,  is  the  cafe  ex  farte 
Smith  in  Cane.  Dec.  25th,   1737,  upon  the  bankruptcy  of  one 
%        AJhleyy  who  was  never  refident  in  England^  nor  had  ever  traded 
in  England.     That  cafe  was  folemnly  argued  before  Lord  Hard^ 
%viche^  and  the  feveral  cafes  abovemciitioned  were  cited  and  re- 
lied on.  The  bankrupt  came  over  on  purpofe  to  get  the  commif- 
fion  taken  out  again  ft  him.  The  opinion  given  by  Lord  Hardwcki 
in  that  cafe  is  much  ftronger,  becaufe  he  had  no  doubt  that  the 
commiffion  was  fraudulent;  and  therefore  he  gave  his  opinion 
both  againft  his  inclination,  and  againft  what  he  thought  the  juf- 
tice  of  the  cafe.  The  words  of  his  opinion  are  very  ftrong.  "  The 
•  new  laws  felating  to  bankrupts  have  turned  the  edge  of  com- 
**  miflions  of  bankruptcy,  from  being,  as  they  were  originally,  rr- 
^*  medial  to  the  creditor^  and  in  the  nature  of  punijbments  to  the 
,     *•  bankrupt^  whom  they  conHdered  as  an  offender,  to  be  the  acci- 
**  dental  occafion  of  great  frauds.     This  has  been  the  cafe  here,  ' 
**  and  I  will,  as  far  as  I  can,  prevent  the  extending  them  to  other 
•     "  partsof  the  world.  If  the  aft  of  bankruptcy  had  been  committed 
"  abroad,  to  be  fure  no  commiQlon  ought  to  go  againft  him  for 
*<  that  aft.    The  affidavits  fpeak  only  of  his  trading  to  England^ 
*«  while  he  refided  at  Barbadoes.    If  this  point  had  not  been  dc- 
«  termincd  in  Sedgewick's  cafe,  I  fiiould  have  doubted  of  it }  but 
**  that  cafe  is  in  pointy  andmuft  govern  this.  However,  I  will  fuf- 
*•  pend  the  allowance  of  the  certificate  till  the  creditors  abroad  ' 
«  have  an  opportunity  to  fend  over  proofs  of  their  debts." 

This 
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This  throws  a  difTcrent  light  upon  the  cafe  ex  parte  W^illiamfon     l']*j6. 
before  Lord  Hardwiche  in  the  year   1750,  which  was  13  years  — 

afterwards ;  and  fliews,  that  he  continued  of  the  fame  opinion  anobr 
then,  though  the  Time  point  was  not  immediately  in  queftion  W«* 
before  him  at  that  time.  '' 

Here  the  plaintiff  traded  to  England^  and  never  was  a  refidcnt 
trader  iu  England^  but  came  hither  only  occafioruiUy,  The  con* 
fequence  is,  that  a  nonfuit  mud  be  entered. 

The  other  judges  concurred. 

Per  Cur.  Verdid  fet  afide,  and  a  nonfuit  entered. 


VAffGHAIf. 


Cameron  et  aL  verfus  Reynolds,  Under  Sheriff.        /?"^» 

npHIS  was  a  fpecial  a£lion  on  the  cafe,  in  which  the  decla-  All  adions 
ration  dated,  that  the  plaintiffs  had  recovered  a  judgment  XyoTthe 
againft  ont  Fancourt :  ThTit' VL^,/a,  was  fucd  out  and  delivered  ^ccof 
to  the  iheriff,  by  virtue  of  which  he  feized  and  took  goods  and  muft  be 
chattels  to  the  amount  of  90/.  4/,  and  afTjgned  the  goods  to  one  **'^"^n^i, 
y.  Brown^  in  truil  for  the  plaintiffs.     That  the  defendant  at  that  %^Anjf; 
umt  "w^s  under-Jberifff  and  by  virtue  of  his  c^ce  ought  to  have  default  0/ 
executed  to  J.  Brown  a  bill  of  fale  of  the  faid  goods :  That  a  bill  Jl^^!?'^*' 
of  fale  was  prepared,  and  the  defendant  was  requcfted  to  fign  it,  isHiff* 
thc/um  and  2\\/ees  being  offered  to  him ;  That  the  defendant 
refufed  to  fign  it,  and  afterwards  executed  another  bill  of  fale  to 
one  Richard  Cavel^  and  put  ^  him   into  poffl-fiion ;  by   means 
whereof  the  plaintiffs  were  put  to  a  great  deal  of  expence  in  an 
application  to  the  court  of  B.  R,  to  cancel  the  faid  bill  of  fale  to 
Cavel^  and  iu  keeping  poffeflion  pending  the  application,  and  in 
paying  warehoufe  rent.    Plea,  not  guilty.    Verdi<S^  fgr  the  plain- 
tiff.'   Dannages6o/. 

Cavel  took  poffeflion,  kept  it  about  a  month,  an  J  received  the 
money  in  the  (hop,  to  .the  amount  of  about  ao  /.  After  quitting 
the  pofTeffion,  Cavel  brobght  an  aAion  againfi  the  plaintiffs  and 
their  fervants,  for  feizing  and  taking  the  goods,  and  brought  an 
adion  for  keeping  poffeflion  of  the  houfe. 

In  order  to  put  a  flop  to  thefe  a£lions,  the  prefent  plaintifili 
obtained  a  rule  for  the  (heriff  to  execute  a  bill  of  fale  to  J  Brown, 
and  that  the  bill  of  fale  to  Cavel  (hould  be  cancelled  :  That  Cnvel 
fliould  account  with  Brown  for  the  money  received  from  the  fale 
of  the  goods  in  the  fliop,  and  that  all  further  proceedings  in  the 
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1776.     aflions  brought  by  Cav^/againft  the  prefcnt  plaintifis  and*  one 
■  Alexander  Lobhati  (hould  be  (laid. 

^^vJ^lt^  At  the  trial,  the  cafe  made  out  on  the  part  of  the  plaintiffs 
Rrr-  was  as  follows:  The  judgment  and  execution  were  proved,  and 
that  the Ji,  fa,  was  deli?cred  td  the  defendant,  then  the  under-Jbe'- 
riff,  who  feized  feveral  goods  under  it  \  and,  upon  an  application 
to  him  for  that  piirpofe,  proflii&d  to  execute  a  bill  of  (ale  to  the 
nominee  of  the  plaintiffs,  and  ordered  him  to  be  put  into  poffef- 
fion.  That  afterwards  a  bill  of  fale  was  made  out  for  him  by 
order  of  the  defendant,  andthe  ufual  fees  paid.  That  the  de- 
fendant was  then  required  to  execute  itj  but  he  refufed,  unlefs 
the  money  ariGng  from  the  fale  was  paid  into  his  own  hands* 
This  the  attorney  for  the  plaintiffs  refufed  to  comply  with ;  and 
made  application  to  one  of  the  high  (heriffs,  offering  to  pay  the 
money  into  the  hands  of  a  banker.  The  high  (heriff  thinking  it 
reafonable,  fent  a  meffage  to  the  defendant,  recommending  him 
to  execute  the  bill  of  fale,  and  the  plaintiffs  then  offered  to  pay 
the  fum  for  which  the  goods  were  fold,  and  all  fees  to  the  de- 
fendant. But  Jie  abfolutely  refufed  to  do  it,  and  executed  a  bill 
of  fale  to  CaveL  The  rule  of  the  court  of  B.  R,  above  mentioned 
was  then  read,  which  was  not  founded  upon  a  motion  for  an  at- 
tachment againft  ti»e  defendant  perfonally.  or  for  milbehaviour 
by  him  or  the  (heriff,  but  was  a  rule  for  a  fpecific  relief.  Then  the 
plaintiffs  proved  the  cofts  they  had  been  put  to  in  making  that  ap* 
plication,  and  their  expence  in  keeping  poffeflion  of  the  goods. 

Lord  Mansfield,  after  reporting  the  cafe,  faid,  there  were 
three  points  faved  at  the  trial.  ly?,  Whether  the  aftion  would 
lie  againft  Reynolds,  the  under  Jbertfff  2dly,  Whether  the  rule  of 
court  was  not  a  bar  to  the  aftionf  3*//^,  Whether  his  lordfliip 
did  right  in  leaving  the  cofts  to  the  jury  in  damages,  as  Reynolds 
was  no  party  to  the  rule  ? 

The  rule  that  had  been  obtained  was  to  (hew  caufe  why  a 
nonfuit  (hould  not  be  entered,  or  why  the  judgment  (hould  not 
be  arretted,  or  why  a  new  trial  (hould  not  be  granted. 

Mr.  Dunning  and  Mr.  Butter  now  (hewed  caufe;  and  as  to  the 
firft  queftion  infifted,  that  though  the  a^ion  might  have  been 
brought  againft  the  high  (heriff,  yet  It  alfo  lay  againft  the  under- 
flieriff,  and  in  this  cafe  was  properly  brought  agamft  him,  bccaufe 
be  only  was  in  fault.  For  the  high  (heriff,  when  applied  to,  was 
oiF  opinion,  and  defirous  the  bill  of  fale  (hould  be  executed  to  the 
plaintiffs,  but  the  defendant  refufed  to  execute  it.— -i  Roll.  Abr. 
94.  PL  4*    «  An  aftion  lies  b^-- the  dematfdant  in  a  writ  of  en- 
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*•  trjfmr  iijfetfiny  if  be pleafesj  againft  the  under-Jberiffy  who  has  '  \*]i6, 
•*  received  his  fee  to  return  a  writ  of  ^fummonsi  and  docs  not  re-  * 

"  turn  it".  I  Leon..  146.pl.  2OJ3.  S.  C.    So  againft  the  unJer^  ^''^Jji^^ 
bailiff  oi  a  libirty^  who  has  levied  the  debt  under  a  warrant  upon      K«t- 


^fi.fa.  for  concealing  the  writ.  I  Rq.  Abr.  94.  PI.  5.  So  againft 
an  under-Jberiff  {ox  proceeding  after  a  habeas  corpus  delivered. 
IpUtt  v.  Williams^  3  Leon.  99.  It  is  clear  from  thefe  authorities) 
that  the  plaintifl^  had  it  in  their  ele£lion  to  fue  either  \  and  if  fo, 
'the  court  would  not  in  this  cafe  make  the  high  flierifF,  who  has 
done  no  fault,  liable ;  and  leave  hiiti  to  feek  his  remedy  over 
againft  the  under-ftieriflF  who  was  alone  in  fault. 

As  to  the  queftion,  whether  a  nonfuit  (hould  be  entered,  or 
the  judgment  arrjcftj^d,  they  inGfted,  if  the  objection  to  the  zQCxon 
lay  at  all,  it  was  upon  the  face  of  the  record  \  and  therefore,  the 
latter  would  be  the  proper  rule.  ^  . 

Secondly^  SuppoGng  the  zGCxon  well  founded,  the  rule  for  can- 
celling  the  bill  of  fale  to  Caw/ could  not  be  taken  into  confidera* 
tion  in  this  adion ;  for  it  was  a  rule  in  another  caufe,  t/iz.  be- 
tween Cavel  and  the  plaintiffs. 

Thirdljy  The  cofts  were  occaGoned  by  the  defendant,  and 
therefore  ought  to  be  included  in  damages  upon  this  liAion ; 
otherwife  the  phintifTs  would  be  fufferers. 

Mr.  Wallace  and  Mr.  Davenport^  in  fupport  of  the  rule,  con- 
tended, th^t  the  high  fherilF  was  the  perfon  alone  refponGble 
to  the  plaintiffs.  The  law  looks  upon  him  only,  and  if  he  is  a 
fufferer  by  the  mifconduft  of  the  undcr-flieriff',  or  -any  other  of 
his  ofHcers,  he  has  his  remedy  over  againft  them.  They  admitted 
anadion  lay  in  the  cafes  cited  \  but  there  it  was  by  virtue  of  the 
ftatutc  of  Wejiminfer  2.  c.  39.  and  28  Ed.  \.  c.  1 6.  and  fo  it  ap- 
pears in  Dalian's  Sheriffs  483,  4.  and  Do£^or  and  Student,  c.  42, 
But  fecondly,  SuppoGng  the  plaintiffs  had  their  ele£li6n  in  this 
cafe,  the  rule  upon  the  former  application  is  a  complete  bar  to 
the  adlion ;  becaufe  under  that  rule  the  plaintiffs  have  already 
had  a  fpecific  relief.  If  fo.  they  cannot  have  a  double  recom- 
pcnce  for  one  and  the  fame  injury.  Thirdly^  The  rule  giving 
fuch  fpeciGc  relief  being  Glent  as  to  cofts,  no  a£lion  would  lie 
for  them ;  and  therefore  they  ought  not  to  have  been  cohGdered 
in  damages  by  the  jury.  In  equity,  upon  a  bill  for  a  fpeciGc  per- 
formance, if  the  court  upon  the  hearing  do  not  give  cofts,  no 
aAion  can  be  mainuined  for  them  ^f:erwards.  Here  the  court  di- 
xtCtti  a  fpecific  performance;  therefore, the  plaintiffs  are  not  en- 
titled to  cofts  for  non-performance  too.-^Ci^r.  advi/arevult. 

D  d  3  Lord 
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I77(J.         Lord  Mansfield  the  next  day,  after  dating  the  cafe,  dcJircrcd 

•^ ■  the  opinion  of  the  court  as  follows:  The  \ft  obieftion  is  an  ob- 

nnrfmi      jcction  upon  thc  face  of  the  declaration,  that  this  aftion  does  not 
not Di,     '^^  againft  the  under^Jbertffy  and  therefore  that  judgment  ought  to 
be  arretted.     As  to  that,  we  arc  all  of  opinion,  the  aftion  does 
not  lie  againft  the  under-iherifF.     It  is  an  afiion  brought  againft 
him  for  a  breach  of  du*y  in  the  office  of  (heriff.     Wherever  that 
is  thc  cafe,  thc  a£lion  muft  be  brought  againft  the  high  (herifF, 
as  for  an  aft  done  by  him  ;  and  if  it  proceeds  from  the  default  of 
the  undcr-(herifF  or  bailiff,  that  is  a  matter  to  be  fettled  betwcea 
them  and  the  high  (lieriiF. 
An  •ftjoo         The  next  objeftion  which  arifcs  on  the  face  of  the  declaration 
againfl  thc    Js,  that  the  gifi  of  the  adlion  is,  the  defendant's  having  refufed  to 
?  romift^o  "^^"^^  *  ^^^^  °f  '^^^  ^<>  *c  nominee  of  the  plaintiffs,  contrary  to 
executes      his  proml/e  fo  to  do,  and  in  breach  of  his  office.     As  to  that,  it  is 
to"thI  ^^    "^  P^'^  ^f  ^^  **^^y  of  the  office  of  fherifF  to  execute  a  bill  of 
piiintiff 's     falc  at  an  appraifed  value.  It  might  be  very  inconvenient  and  high- 
ly injurious  to  defendants  if  it  were.  The  legal  and  proper  mode 
of  compelling"  a  falc  by  the  fherifF,  where  he  makes  delay  or  re- 
fufes,  is  by  writ  of  venditioni  exponas  \  upon  which  he  (buft  return 
the  money  into  court.     But  he  is  not  compellable  to  execute  a 
bill  of  fale  to  the  plaintiff's  nominee,  becaufe  he  has  promifed 
to  do  fo.     Thefe  objedlions  go  in  arrcft  of  judgment. 
/A  rule  of  Another  objeftion  is,  fuppofing  the  a£tion  would  well  have 

^^^^Z*    lain  againft  the  defendant,  whether  or  no  the  plaintiffs  have  not 
9tlitfy  id  a     precluded  themfclves  from  bringing  this  aftion  ;  having  com- 
bylaw/the  plaincd  againft  the  high  ftierifF  by  motion,  and  ppon  fuch  motion 
party  ii  not  obtained  an  adequate  recompence  by  rule  of  court.     As  to  that 
two  differ-    point,  the  cafe  was  this'i  the  plaintiffs  not  having  the  bill  of  fale» 
d?e  7"bar   ^^^^  "^^  maintain  an  aflion  againft'the  fccond  vendee  for  the 
to  an  aaion  goods,  or  for  the  profits  of  the  fhop  while  he  continued  pofTcffcd  - 
,  ciufc*^*"*  Fo^  ^^^  f*"™^  rcafon,  they  could  not  defend  themfclves  againft 
tlve  a£lions  brought  by  the  fecond  vendee  againft  them.    There- 
fore they  applied  to  this  court,  by  motion  againft  the  high  fhe- 
rifF, for  a  rule  to  (hew  caufe  why  the  bill  of  fale  to  Cavei 
fhould  not  be  cancelled,  and  a   new  bill  of  fale  executed  to 
the  plaintiffs,  upon  the  ground  of  the  defendant  having  agreed 
fo  to  do.     All  the  fads  upon  which  this  motion  was  founded, 
were  a£ls  of    the  defendant  Reynolds^  which  the    plaintiffs, 
in  their  applicatfon  to  the  court,  looked  upon  as  thc  adls  of 
thc  highjberiffi^  and  not  as  thc  a^s  of  Reynolds.     Upon  hear- 
ing all  parties,  the  court  gave  the  plaintiffs  a  fpecific  reliefs  by 
Qrdcring  the  latter  bill  of  fale  to  be  cancelled,  and  direding  the 

execution 
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execution  of  the  former.     After  that,  a  man  (hall  never  be  fuf-      1 775. 
fered  to  purfue  a  fecond  rccompence.     BeHdes,  part  of  the  rule  ■ 

of  the  court  upon  the  application  was,  that  *•  all  further  proceed-     '*^*f 
«*  ings  fliould  be  ftaid.'*     It  is  not  like  cafes  where  two  different  R«vnolm 
remedies  are  given  by  the  law :  forinftance,  where  an  arreft  is 
illegal ;  for  there  the  court  only  corre£l  the  irregularity,  and  leave 
the  party  to  bring  his  remedy  for  the  falfe  imprifonment,  which 
the  court  cannot  give  without  confent.     But  in  this  cafe,  where 
the  whole  proceedings  are  againft  the  high  flieriff,  and  fo  con* 
(idered  by  the  plaintiffs  themfclves,  who  ma)ce  the  application  to     . 
the  courts  they  (hall  bp  bound. 

I  thought  yederday  it  was  material  that  the  defendant  was  not 
a  parity  to  the  rule,  but  I  am  fatisfied  now  that  there  is  nothing 
in  that  obje£lion. 

The  quedion  that  arifes  upon  thefe  two  points,  one  of  which  is  ^here* 
a  ground  for  arrcfting  the  judgment,  and  the  other  for  a  nonfuit,  is  non^fuUtl 
what  the  court  (hould  do  ?   If  we  order  a  nonfuit  to  be  entered,  the  de- 
the  plaintiff*  muft  pay  the  defendant  his  cofts ;  but  if  we  arreft  the  ii  entitkd 
judgment,  each  party  muft  pay  their  own  cofts.  Upon  the  whole,  ^f®^** 
taking  all  the  circumftances  and  complexion  of  the  cafe  into  con-  jodipnnent  It 
fideration,  we  think  the  defendant  ought   to  prevail   upon  the  J2^h*p»t» 
motion  in  arreft  of  judgment,  more  efpecially  as  it  appears  upon  P^y*  '^* 
the  declaration  that  he  might  have  demurred. 

Per  Cur.    Judgment  arrefted. 

Lord  Mansfield  added,  that  the  proper  mode  would  have  been 
for  the  defendant  to  have  applied  to  the  court  to  ftay  the.  pro« 
ceedings  in  this  a&ion. 


Sayer  verfus  Pocock.  TV^a^, 

\4  R.  Wallace  fliewed  caufe  againft  a  rule  to  amend  the  record  Replication 

in  this  cafe  after  verdift,  by  adding  the  words,  «  and  the  ^^"v^- 
««  defendant  docs  fo  likewife,"  at  the  end  of  the  replication,  in-  d>«.»  by  >«- 
ftcad  of  «  t^c'*  A   prior  motion  had  been  made  for  a  rule  to  ^?rVi^ 
fliew  caufe  why  the  judgment  (hould  not  be  arrefted,  upon  the  ftcidof  Gf*). 
ground  of  there  being  in  fa£l  no  iflue  joined,  in  confequence  of 
the  above  defc£l. 

The  aQion  was  an  aAion  on  a  (herifl^s  bond,  brought  by  the 
plaintiff*  againft  his  bailiff^.  Plea,  performance  of  the  conditions 
generally.  Replication  that  one  Groves  recovered  judgment  in 
another  caufe,  and  that  the  defendant  fuffered  an  efcape,  by  which 

D  d  4  attachments 
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1 776,     attachments  tiTued  againlt  the  plaintiff.    Another  breach  affigned 
•  was  in  not  returning  the  writ.     Upon  one  breach  the  defendant 

vtrjut      let  judgment  go  by  default.    And  on  the'other,  tht  ftmiliter  was 
PococK.    jjQj  added.     But  upoi>  this,  the  caufe  went  down  to  trial,  and  a 
defence  was  made.     He  cited  i  S/r.  641.  where  upon  this  objec- 
tion taken  it  was  held  not  amendable,  and  the  judgment  arrefted. 
AsTON  Juftice.  There  is  a  cafe  of  Cewperv.  Spencer,  8  Afoif.  376. 
where  the  plaintiff  replied  de  injuria  fua  propria^  concluding  to 
*    the  country  without  zw^  fimiliter  added  :  the  court  there  held  it 
was  no  iffue  :  but  it  does  not  appear  in  that  cafe,  that  ahftpn  tali 
caufa  was  added  ;  nor  that  the  conclufion  to  the  country  was 
followed  by  an  <<  £^r.'*  But  here  the  plaintiff  has  added,  C^r  \  con- 
fequently  he   meant    fomething  by  it.     Again,  in  the  cafe  of 
•  This  11      Canvper  v.  Spincer^  8  Mod,  376.*  it  does  not  appear  whether  any 
cafe  M  in     defence  was  made  or  not.     But  here  there  was  a  defence  made. 
Sir.  6^1.      jf  ^^  y^  added  in  this  cafe  could  be  conftrued  to  fupply  the 
place  of  thc^militer,  it  would  only  be  iffue  misjoined  and  cured 
by  the  ftatutes  of  jeofails.    But  if  it  cannot  be  fo  conftrued,  then 
it  is  not  within  the  ftatutes  of  jeofails,  and  the  only  queftion  is, 
whether  it  is  amendable. 

Mr.  Dtinnif/gy  and  Mr.  Davenport,  in  fupport  of  the  rule,  ftat- 
cd  the  proceeding  to  be  thus :  Two  breaches  were  afligned  under 
Hit Jlat,  8  and  9  IVm,  3.  tf.  11.  To  the firft  the Jimiliter  was  add- 
ed i  to  the  latter  only  "  isfc"  and  in  this  form  the  paper-book 
was  returned  to  the  clerk  of  the  papers.  It  was,  in  fa£l,  there- 
fore, his  miftake.  For  upon  the  paper-book  being  returned 
the  clerk  is  warranted  to  add  the  Jmi/itgr,  and  award  of  venire, 
and  every  thing  neceffary  for  the  trial.  By  returning  the  paper- 
book,  therefore,  the  defendant  is  precluded  from  taking  any  ob- 
jedion  -,  and  cited  Gilbert's  Hiftory,  C.  j5. 152,  153, 

Lord  Mansfield.  One  is  afhamed  and  grieved  that  fuch 
objedions  remain.  They  have  nothing  to  do  with  tlie  jufticc 
of  the  cafe,  but  only  ferve  to"  entangle,  without  being  of  the 
leaft  aid  in  preventing  irregularity. 

Withput  confldering  whether  it  is  within  the  ftatutes  of  jeo^ 
fails,  or  not,  it  is  beft  to  amend  to  avoid  a  writ  of  error  \  and  there 
are  three  grounds  which  fatisfy  me  that  the  matter  in  tliis  cafe  is 
amendable,  ift.  That  it  is  an  omiflion  of  the  clerk.  7,dly,  I  will 
in  this  cafe  adopt  the  reafoning  of  Lord  Cote,  and  conftrue 
«*  £^f  .*'  to  mean  every  neceffary  matter  that  ought  to  be  expreff. 

t  n/r  Ctf.    ed  f  •    2^y,  By  amending,  the  court  only  make  that  right,  which 
^.i7.b.  '.  the 
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the  defendant  Kimfclf  underftood  to  be  foj  by  hisgoing  down      1775. 

to  trial.  ■ 

The  three  other  judges  concurred.  ^^" 

Per  Ci»r -»Rule  to  amend  abfolute,  and  rule  for  arrefting  the'   Pococx« 

judgment  difcharged. 


Brucksmaw  ver/iis  Hopkins.  7w<£»*, 

Ftb.  Sth. 
X/^R.  Willesy  on  the  part  of  the  defendant  had  moved  to  dif-  pjtjntiiral- 
^  ^  charge  a  rule  obtained  laft  term  by  Mr.  BulUr,  on  behalf  low«<rto 
of  the  plaintiff,  for  bringing  back  the  venue  to  London^  where  the  ««»««£. 
it  was  originally  laid,  upon  undertaking  to  give  material  evidence  ^  ^^ 
in  London.'^Mr*   WiUes\  objeftion   was,  that  the  application 
for  bringing  back  the  venue  was  too  late. 

The  fa£^s  were,  that,  after  the  venue  had  been  changed  from 
London  to  Lincolnjhire  by  the  defendant,  upon  the  common  affi- 
davit, the  caufe  bad  gone  down  to  trial  at  Lincoln/hire  affizesj 
.when  the  plaintiflF was  nonfuited.  This  nonfuit  had  been  after- 
wards fet  afide,  and  a  new  trial  dire£led.  Accordingly,  the  caufe 
went  down  a  fecon(f  time  to  the  affizes  at  Lincoln^  to  be  tried  be- 
fore a  fpecial  jury,  but,  fo»  defe£t  of  jurors,  was  made  a  remanet. 
Mr.  Willes  infifted,  that,  after  all  thefe  proceedings,  the  plaintiff 
could  not  bring  the  venue  back  to  London ;  and  cited  Dickenfon  v. 
Fi/ber.  2  Str.  858.  ^  ^ 

L9rd  Mansfikld  —The  Mafter  fays,  he  takes  the  pra£^ice  to 
be  according  to  the  cafe  in  2  Strange.  858.  But  it  comes  to  the 
fame  thing :  For  the  plaintiff  may  at  any  time  move  to  amend 
his  declaration  by  altering  the  venue  *. 

.    It  was  adjourned  for  the  mailer  to  conCder  whether  the  plain- 
tiff  could  bring  back  the  venue  after  plea  pleaded. 

Lord  Mansfield  no^  delivered  the  opinion  of  the  court. 

We  deGred  the  Mailer  to  inquire  into  the  pradice,  and  con- 
fider,  Whether  the  plaintiff  could  not  bring  back  the  venue  after 
plea  pleaded :  The  Mailer  has  accordingly  inquired  and  coniidered 
about  it  i  bat  he  has  not  met  with  any  thing  material  to  the  point 
in  queilion,  except  the  cafe  cited  from  2  Str.  858,  and  two  cafes 
upon  amendment,  2  Str.  1,162.  Stroud  v.  Tilly,  and  2  Str.  1,202. 
Rivet  and  others  v.-Cbolmondeley. 

*N,B*  That  muft  be  upon  a  ink  to  (hew  caufe. 

3  Wc 
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m6.         ^^  think  it  would,  be  an  idle  circuity  to  put  the  plaintiff  to 

y  move  to  amend  his  declaration,  in  order  to  come  at  an  alteration 

Br  vex-     of  the  venuii  and  if  we  permit  hipn  now^  to  bring  it  back,  he  does  it 

w>T      *t  his  peril  ;  becaufc,  if  he  does  not  give  material  evidence  in 

HoFKiKf.  London,  he  muft  be  nonfuited  ;  and  if  it  (hould.  appear  to  be  a 

local  a£tt€n  by  ftatute,  he  will  be  nonfuited  upon  the  opening. 

The  confequence  is,  that  the  former  rule  muft  ftand^  and  Mr* 
Wi/igs  will  take  nothing  by  his  motion. 


^I^«^»  Dt'ss  ex  dim.  Geering,  .wr/«j  Shenton^ 

J«*.  9tti.  ..•  ' 

1 N  ejectment  for  the  recovery  of  certain  lands  in  the  county  of 

Berks,  upon  not  guilty  pleaded,  the  jury  found  a  verdi6^  for 
the  plaintiff  fubjefi  to  the  opinion  of  the  court  upon,  the  follow- 
ing cafe. 

Will'tam  Geerhigi  being  fcifed  in  fee  of  the  premifes  inquef- 
tion,  by  his  will  cf  the  28th  of  ^(7t;^;n^^r  1738,  devifed  the  fame 
as  follows  :  ^*l  give  and  bequeath  to  n>y  grand fon,  Samuel  Sbefi" 
**  ton,  all  that  my  meadow  ground  called  Picked  mead,  lying  and 
*«  being  in  the  parifb  of  Denchniwrtb  in  the  county  of  Berks,  to 
«*  hold  unto  the  faid  Samuel  Shentou,  and  the  heirs  of  his  body  law- 
•^  fully  to  be  begotten,  and  their  heirs  for  ever,  chargeable  nevcr- 
**  thelefs,  and  chargedy/Kth  the  fzymtntof  eight  pounds  a  year  unto 
••  my  niece  Mary  Steven/on  the  elder,  during  her  natural /{/#,  to  be 
•<  paid  her  by  quarterly  payments :  But  incafe  the  faid  Samuel Shen^ 
**  tonjhall  die  without  leaving  ijfue  of  his  body,  then  I  give  and  devife 
**  the  faid  meadow  ground  unto  my  nephew  William  Geering  fon 
^  of  Mr.  Wiliiam  Geering,  of  Denchworth  zforetM,  to  hold  unto 
*'  the  faid  Wiliiam  Geering  the  fon,  and  his  heirs  for  ever,  charge- 
<<  able  as  aforefaid,  and  alfo  chargeable  with,  and  fubje£t  to,  the 
"  pikjnttni  of  one  hundred  pounds,  of  lawful  money  of  Great  Bri^ 
**  tain,  unto  my  niece  jinn  Beale,  within  one  year  next  after  the 
<<  faid  William,  or  his  heirs,  (hall  be  poffeffec^of  the  faid  meadow 
**  ground.'* 

<<  All  the  reft  and  reGdue  of  my  goods,  chattels,  real  and  per* 
««  fonal  eftates  whatfoever,  after  the  payment  of  debts,  legacies, 
«  and  funeral  expences,  I  give,  devife,  and  bequeath  unto  my 
««  grandfon  Samuel  Shenton,  his  heirs,  executors,,  admin  iftr  a  tors, 
««  and  affigns." 

The  faid  William  Geering  the  teftator  died  in  1739. 

The  fzid  Samuel  Shenton  the  grandfon  entered  and  died  feifed, 
leaving  iffue  Samuel  Shenton  the  younger,  his  only  child^  who  alfo 
entered  and  died  feifed. 

Samuel 
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Samuel Sientottf  the  pcrfon  lad  feifed,  attained  2t,  and  died  ia     1775. 
1768,  having  made  his  will,  dated  23d  ^pril  \']6''ii  and  thereby  ■ 
devifcd  the  prcmifes  to  his  mother,  4he  defendant,  Mary  Shenten^    ^^£^  '* 
and  her  heirs  and  afligns  for  ever,  who  entered^  and  is  now  in  pof-  Gk  ■  k  r >i« 
fef&on  thereof  under  the  faid  devife.  Shiktow. 

^  The  Icflbr  of  the  pl.iintifF  is  the  nephew  of  the  teftator  William 
Geering^  and  fon  of  William  Geering  of  Defichworth  in  Berkjbirty 
mentioned  in  the  will  of  the  teftator  William  Geering. 

The  queftion  for  the  opinion  of  the  court  is.  Whether  the  lef- 
for  of  the  plaintiiT  had  a  good  title  to  recover  the  lands  devifcd, 
in  the  ejcftmcnt  mentioned  ? 

Mr.  Baldxvin  for  the  leflor  of  the  plaintiff  ftated  the  queftion  to 
be,  whether  Samuel  Sh^ntofi  took  an  cftate  tail,  or  an  eftateinyi^^} 
and  infifled  he  took  an  efiate  tail.  He  cited  i  Fentr.  225.  King 
vcrfus  Melling,  i  P.  Williams  664.  and  i  Leon.  285.  there  cittd, 
which  he  faid  Was  ezaclly  this  cafe  ;  alfo  2  Bur.  1,100.  Doe  on 
tht  dtmift  oi  Long  Ycrtus  Laming.  ^ 

Mr.  T.  Coivper  contra  contended,  that  the  clear  intention  of  the 
teftator  was  to  give  the  children  of  Samuel  Sbenton  the  elder  a  fee ; 
and  if  fo,  the  words  ^*  heirs  of  the  body"  might  be  conftrued  to 
be-words  ofpurcbafcj  or  words  of  limitation  according  tofuch  intent : 
That  it  had  been  exprefsly  fo  held  in  the  cafe  cited  from  2  Bun 
1,100.  which  he  faid  was  the  only  cafe  he  (hould  take' notice  of, 
becaufe  it  was  exa^ly  in  point  for  the  defendant.  There  the  de- 
vife was  to  M.  R.  and  the  heirs  of  his- body  lawfully  begotten,  and 
to  their  heirs  and  ajjigns  for  ever  :  The  court  faid  "  the  inteotion 
«*  of  the  teftator  was  to  give  the  children  of  M.  R.  afee^*  and 
accordingly  conftrued  the  words  heirs  of  the  body,  to  be  'words  of 
purchafe.  Here  the  words  **  their  heirs  for  ever^*  plainly  (hew  the 
teftator  meant  the  ifiue  oi  Samuel  (hould  take  a  fee.  But  another 
flrong  circumftance  is,  the  legacy  of  100/.  devifed  to  his  niece 
in  cafe  Samuel  (hould  die  without  leaving  i(rue.  Of  neceflity, 
therefore,  the  teftator  muft  mean  a  dying  without  iiTue  at  the 
time  of  his  death  ;  for  if  he  intended  (he  (hould  wait  till  a  total 
failure  of  ijfue^  (he  might  wait  for  an  hundred  years,  or  for  ever. 

Lord  Mansfield 2L(ktA  Mr.  Co%vper  if  he  knew  of  any  cafe,  where 
upon  a  limitation  of  lands,  upon  a  dying  without  ifTue,  thofe 
words  had  been  confined  to  a  dying  without  ilfue  living  at  the 
time  of  the  death.  The  diftin£)ion  is^  between  a  devife  of  lands 
and  perfonal  tftate :  in  the  latter  cafe,  the  word$  are  taken  in  their 
tulgar  fcnfc  ,•  that  is,  dying  without  leaving  ijfue  at  the  time  of  his   . 

deathm 
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1776.     il^atb.    In  the  former,  they  are  taken  in  a  legal  fenCe ;  and  that 

is,  whenever  there  is  a  failure  ofijfue  *• 


D«w» 


i^^.  Mr.  Cpwper  named  no  fuch  cafe,  but  dwelt  on  the  abfurdity 

GxEKiMo  of  the  deTife  to  ^^  their  heirs  for  ever^*  if  the  intention  was  not  to 

Shemton.  give  a  fee. 

di^to**'  ^^^  Mansfield^  after  dating  the  cafe,  faid,  the  qucftion  is, 

wjut  whether  the  grandfon  took  an  eflate  tail,  or  an  edate  in  fee  ? 

??%»«.  Now  tlic  devife  is  to  Samuel  Shenton,  and  the  heirs  of  his  body^  and 

>99 —  their  heirs  for  ever.     But  the  words  **  their  heirs  for  ever*^  arc 

ju*^QiunC  qualifed  hy  the  fubfequent  words,  ^^  in  cafe  he  (hall  die  without 

iF,1Vm-  c(  leawngijfuej*  which  clearly  (hew  it  to  be  an  eftate  tail}  and 

Pinj^ury  then,  the  teftator  gives  it  over  to  the  leiTor  of  the  plaintiflF.     It  is 


Skin   I  p.  ^^^  ^^^^^  ^^  admit  of  a  doubt. 


tTwu,  563.        The  three  other  judges  concurred. 

m/viChap-  P^^  Cur.    Poflea  delivered  to  the  plaintifF. 


iP. 

HTmu  667. 


5«mi«7.  Rex  verfus  Hart,  Efq. 

V^R.  Davenport  moved  for  dircftions  to  the  Matter  to  ftrikc 
out  twenty-four  of  the  fpecial  jury  ex  parte^  in  cafe  the 
defendant  and  his  agents  (houid  omit  to  attend  the  Matter's  next 
appointment.  The  motion  was  founded  on  an  affidavit  of  three 
appointments  having  been  made,  and  their  declining  to  ftrikc 
out  ////  a  dayjbould  be  appointed  for  the  trial. 

The  fpecial  jury  had  been  nominated  in  latt  term  :  But  the 
twenty-four  had  not  been  ttruck  out  by  the  parties.  And  the 
caufe  was  not  then  tried  ;  but  was  intended  to  be  tried  at  the 
fittings  after  this  term.  The  defendant's  attorney  attended  the 
Matter's  third  appointment  to  ftrike  out,  but  declined  doing  U 
for  the  reafon  abovementioned. 

LfOrd  Mansfield  was  clear  the  Matter  might  do  it  without  any 
diredion  from  the  court ;  and  declined  giving  him  any  in  par- 
ticular, but  had  no  doubt  he  might  do  it  now,  jutt  as  if  he  had 
proceeded  latt  term ;  and  that  it  was  right  for  him  to  a£l  as  ufual^ 
unlefs  there  (hould  appear  any  particular  reafon  to  the  contrary. 

In  the  prefcnt  cafe  there  had  happened  no  V:hange  of  (heriffs  : 

^    which,  as  Lord  Mansfield  obfcrved,  had  been  given  as  a  reafoa 

why  the  fame  jury  ftiould  not  ferve  for  the  trial  of  the  caufe^ 

wtich  had  been  already  ttruck  for  a  former  intended  trial.     But 

he  faid,  he  did  not  fee  the  reafon  why  the  change  of  the  (he- 

^  riffs  in  the  mean  time,  fliould  make  any  difference. 

Mr. 
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Mr,  Wallace  faid,  the  Court  of  Cwwwow  Fleas  hzA  lately  flctcr-  177^. 
mined  that  it  (hould  be  fo,  and  that  the  change  of  the  fticriffs 

makes  no  diiFerence.  ^  vrr/M 

Lord  Mansfield  faid,  he  was  glad  of  it.  ~  "'^*  '• 


Rex  verfus  the    Churchwardens    of  Taunton         SaturJay^ 
Sr.  Jambs.  ~-'^^- 

This  was  a  return  to  a  mandamus^  direded  to   ^0/^/1  Ridge  Return  tot 

and  Luther  Troit^   churchwardens   of  Taunton  St.   James  Jh^'x^S 
in  Samer/et/bire^  to  reftore  Lewis  Cogan  into  the  place  and  ofEce  ^**  •'o* 
of  fexton  of  the  faid  parifh.  fexion'^- 

Thcy  returned,  that  Lewis  Cogan  was  not^  according  to  the  an-  ^^^'"^**i. 
cient  cuftom  of  the  faid  parifh,  duly  eleEled^  and  fworn  into  the  tom%  that 
faid  place  and^x)ffice,  as  by  the  writ  is  fuppofcd  :  and  further  cuftom  for 
they  returned,  a  cujlom  immemorial  for  the  churchwardens  and  in-  *^®  inhaWt- 
habitants  paying  fcot,  and  bearing  lot,  or  the  major  part  of  them 


to affemble  and  elea  a  fexton  for  the  faid  pariOi ;  which  perfon,  fo  ?hTrL?c^' 
clewed  fexton,  the  churchwardens  and  inhabitants  paying  fcot  '^^•rtmoved 
and  bearing  lot,  or  the  major  part  of  them,  for  that  purppfe  af-  fJJjh^JSJdlT 
fembled  in  veftry  in  the  parifli  church,  have  for  time  beyopd  *•  i^^^- 
memory,  been  ufed  and  accuftomed  to  remove  ^  and  (till  of  right 
ought  to  remove  from  his  faid  office,   at  their  mtill  and  pleafure  : 
and  then  they  returned  a  difcharge  and  removal  of  the  faid  Lewis 
Cogan  from  the  faid  office  of  fexton,  purfuant  to  the  cuftom  $ 
and,  therefore,  that  they  could  not  reftore  him.  ^ 

Mr.  Alleym  obje£led,  that  this  return  was  bad  as  being  incon- 
fiftent  \  for  it  (hews  that  the  fexton  was  not  well  eleEled^  and  yet 
that  he  was  r^j^t/Zar/y/i/r/z/^  £?!//,  which  is  repugnant;  and  iffo 
though  one  part  of  the  return  be  good,  the  court  will  award  a 
peremptory  mandamus :  Regina  verfus  Mayor  and  Aldermen  of 
Norwich f  2  Ld.  Raym.  1,244. 

Mr.  Buller  contra:  Both  parts  of  the  return  arc  true;  and  they 
are  not  repugnant  or  inconfiftent.  The  writ  fuppofes  he<  was 
elcded  according  to  the  cuftom.  To  this  it  is  returned,  that  he 
was  mi  duly  eleSed  according  to  the  cujlom.  And  they  further  ^ 
Ihew  a  cuftom,  to  rf/ff^v^  the  fexton  at  pleafurjiy  and  that  they 
have  fo  removed  him.  This  is  no  repugnancy  fifor  he  might 
be  ele£led  infoBy  though  not  duly  according  to  the  ancient  cuf- 
tom :  and,  therefore,  they  had  a  right  to  remove  him.  Upright 
▼erfus  Fawcetty  Eajler  7  Geo.  2*  B.  R.  fince  reported  in  4  Bur. 
2,040. 

Lord 
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'  I ^^6•        hotA  Mansfield.— I  fee  no  inconfiftency  or  repugnancy  at  all* 

•— — —  They  return  that  I^ewis  Cogan  %vas  not  duly  eleiled.     But  as  it 

^",      was  clear  he  had  been  in  pojfejjion  of  the  office,  whether  duly 

Cburchwar-  clefted  or  not,  the  return  goes  on  and  dates,  **  acujlom  in  the 

dens  of  ,^  ,.4.  ,     r  f    t    ^       '  r 

Til UM  TON   "  parifli  to  remove  their  fexton  at  pleafure\  and  that  in  purlu- 

St.  Jambi.  |(  aiiccof  fuch  cuftom,  andagreeably  theteto,  they  had  aBually 
*»  nmvoedVxm^  Now  where  is  the -repugnancy  of  this  return  ? 
If  he  was  not  duly  eleded,  he  certainly  has  no  right  to  be  re- 
ftorcd.  But  whether  duly  elefted  or  not,  they  (hew  a  right  by 
cuftom  to  remove  him  at  pleafure,  and  that  they  have  done  fo. 

^  There  is  no  repugnancy  in  faying,  that  he   was  nq$  duly  elcA* 

ed,  but  that  being  in  fact  elected,  they  had  according  to  an  an- 
cient cuftom  removed  him  from  the  office.  In  either  cafe  they 
were  equally  entitled  to  ezercife  that  right.  Therefore,  let  the 
return  be  allowed. 

The  three  other  Judges  concurred. 


rth^\?\L  LiNDON  verfus  Hooper. 

An  adion    T  TPON  a  rule  to  (hew  caufe  why  a  new  trial  (hould  not  be 
hYd  «d*^  granted  in  this  cafe,  Mr.  Juftice  AJhhurJi  read  his  report 

received  js  follows :  This  was  an  a£lion  for  money  had  and  received 
to  recover  brought  by  the  plaintiff  againft  the  defendant  Hooper^  who  had 
^^^^^^  diftraimd  x}ci^  plaintifPs  cattle.  The  plaintiff  infiHed  he  had  a 
reieafc  of  right  of  common,  and  demanded  his  cattle  to  be  reflored,  which 
roaeefeVf.  ^^  defendant  refufed  to  do,'  unlefs  the  plaintiff  would  pay  him 
ant,  though  20 /.  for  the  damage  done.  Upon  this,  the  plaintiff  paid  the 
^  %ere  money  in  difpute  for  the  releafe  of  his  cattle  ;  and  the  a£lion  is 

wrongful  brought  for  that  money.  At  the  trial  the  queftion  was,  whe- 
ther the  plaintiff  was  entitled  to  recover  back  the  money  fo  paid, 
by  this  fpecies  of  adion  ?  My  opinion  was,  that  he  could  not ; 
for  it  would  be  eitremely  inconvenient  and  hard  if  a  defendant 
fliould,  upon  his  parol  be  obliged  to  come  and  defend  himfelf 
againft  any  right  that  a  plaintiff  might  fet  up,  without  giving  him 
notice  ;  and  accordingly  the  plaintiff  was  nonfuited. 

Mr.  Mansfield  (hewed  caufe,  and  infiftcd  that  an  a£lion  for 
money  had  and  received,  was  not  the  proper  method  to  try  this 
right.  I  ft.  Becaufe  upon  the  general  iffue,  five  or  fix  different 
queftion^  and  matters  of  right  might  be  involved,  without  any 
notice  to  the  defendant,  or  intimation  on  the  face  of  the  record, 
how  many  and  which  of  them  were  intended  to  be  tried  ;  or  to 

which 
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which  in  particular  it  would  be  neceflary  for  him  to  apply  his      1^776. 
defence.     Confequently  he  might  come  totally  unprepared ;  and 


if  not|  yet  the  law  will  not  intend  a  party  to  be  preparedj  unlefs      ^tr/M 
he  18  legally  apprifed   by  the  record  of  what  he  is  to  defend,    "oopei. 
2dly.  The  verdid  itfelf  will  not  decide  the  right ;  but  only  the 
immediate  matter  in  diffute between  the  parties:  And  not  even 
that>  at  any  confiderable  diftance  of  time.    For  as  nothing  ap- 
pears on  the  record  refpecling  the  right,  or  even  that  the  right 
itfelf  came  in  quedion  ;  it  might  happen  upon  a  future  difputei' 
eten  between  the  fame  partiest  that  the  witnefles  might  be  dead» 
and  no  trace  might  be  to  be  found  by  which  it  could  be  as- 
certained how  the  right  was  determined.     So  that  in  fuch  an 
a&ion,  the  defendant  would  not  only  be  put  to  the  greateft  dif* 
ficult^es  in  eftablifhing  his  right ;  but  after  all,  the  remedy,  if 
he  (hould  fuccced,  would  prove  inadequate.     On  the  other  hand, 
{{replevin  or  trefpafs  had  been  brought,  either  of  which  would 
have  been  the  proper  aftion  to  try  this  queftion  j  the  defendant 
would  have   had  full   notice  by  the  pleadings  how  to  (hape 
liis  defence,  and  the  record  after  verdift  and  judgmentwould  have 
been  decifive  6f  the  right.     But  it  will  perhaps  be  infifted,  that 
though  replevin  or  trefpafs  were  open,  yet  the  plaintiff  had  a 
right  alfo  to  bring  this  a£lion ;  and,  therefore,  was  at  liberty  to 
make  his  elcflion  between  them.     But  this  is  not  like  any  of 
thofe  cafes,  where  a  party  having  different  remedies,  may  ele£t 
to  fuc  either.     In  Mofes  v.  Maefarlan.  2  Bur,    1,006.  the  de- 
fendant compelled  the  plaintiff  to  pay  the  money  again  ft  his  own 
cxprefs  agreement  not  to  do  fo.     In  Feitbanty.  Terry*,  it  was  * EaJI«ri% 
the  only  iftion  that  could  be  brought.     In  JJNey  v.  Reynolds^  2  ^'*'  3*** 
Str,  915.  the  money  was  extorted  from  the  defendant  under 
durefsof  his  goods:  And#no  doubt,  exa£lion  or  extortion  of 
money  is  a  good  ground  to  fupport  an  z&iqn  for  money  had 
and  received.     In  Sadler  y.  Evans  f,  the  only  queftion  was,  whe-  t  Sincere-, 
ther  this  adion  lay  againft  an  agent  for  money  received  by  him  ^^Sur.  "* 
on  account  of  his  principal,  and  bears  no  fimilitude  to  the  pre-  '9*4- 
fent  cafe.  In  Sir  Riciard  New Jigatey.  Davy,  i  i-ord  Raym,  742. 
there  could  be  no  other  a£lion.    But  none   of  thefe  authorities 
come  near  the  prefent.    The  queftion  here  is   a  queftion  of 
right ;  and  either  replevin  or  trefpafs  would  have  been  the  pro* 
per  remedy. 

Mr.  Morris  and  Mr.  Buller,  contra^  infiftcd,  that  the  payment 

in  this  cafe  was  a  compulfory  payment  on  the  plaintiff  for  the  re- 

leafe  of  his  cattlcj  which  had  been  wrongfully  impounded  ;  and, 

4.  thereforci 


4i6  HILARY   TERM  i6  George  III.    B.R. 

i'n6.    therefore,  recoverable  in  this  a£lion.    For  wherever  a  party  dc- 

'^- mands  money  without  right  and  by  compuIGon,  an  aSion  for 

^W^r     woncy  had  and  received  will  lie,  notwithftariding  there  may  be 
HoovKB.    other  anions  open  to  the  plaintiff. 

But  it  is  objcfted,  that  upon  this  form  of  aQion,  the  defend-  * 
ant  could  ha^  no  notice^  what  queftion  was  to  be  litigated.  If 
he  had  not,  it  was  his  own  fault :  For  on  the  demand  of  the 
cattle  by  the  plainttiF,  he  told  the  defendant  he  had  a  right  of 
common.  The  defendant  denies  he  had  fuch  right,  and  infifts 
upon  a  fum  of 'money  as  a  confideration  for  the  c<ittle  being  re- 
leafed.  It  is,  therefore,  not  true  that  the  defendant  had  no  no^ 
tice;  for  he  knew  the  grounds  upon  which  he  demanded  the 
plaintiff's  money ;  confequently  he  knew  what  he  was  to  defend 
himfelf  againft. 

Obje£lion  2d.  Tdat  replevin  or  trefpafs  was  the  only  pro- 
per aAion  in  this  cafe.— Anfwer  ;  the  party  may  chufe  his  ac- 
tion for  money  had  and  received.  In  ^Jllej  v.  Reynolds^  2  Str. 
915.  detinue  or  trover  was  open  to  the  plaintiff;  yet  this  ac- 
'  tion  was  held  to  lie.— In  Howard  v.  Wood^  Sir  Thomas  Jones 
126-7.  and  Arris  If.  Stukeiey^  2  Mod,  260.  it  was  held,  *<  that 
"  indebitatus  ajfumfftt  lies  for  Jfhe  pwfits  of  an  office  :"  In  both 
thofe  cafes,  every  objedion  now  made  was  infifted  on  and  over- 
ruled by  the  court.  Th^  queftion  to  be  tried  was,  Whether  the 
«  grant  of  the  office  was  good  or  bad ;  but  that  did  not  appear  from 

the  form  of  the  declaration  ;  norw;(8  it  poffible for  the  defendant 
to  be  apprifed  what  title  the  plaintiff  intended  to  fet  up.  Again 
it  was  not  the  only  remedy  ;  for  an  afftze  will  lie  for  an  office. 
Therefore,  thefe  authorities  are  exprefsly  in  point. 

The  queftion  in  the  prefcnt  cafe  is.  Who  had  a  right  to  the 
money  ?  If  it  was  the  plaintiff's  right  the  adion  is  well  brought ; 
for  an  aflion  for  money  had  and  received  will  lie  wherever  it 
is  due  ex  aquo  et  bono.  The  very  gift  of  the  action  is,  that  the 
defendant  is  obliged  by  the  ties  of  natural  juftice  to  refund  the 
money. 

In  Feltham  v.  Terry^  the-court  held  that  trefpafs  would  havc^ 
lain  if  the  defendant  had  eledied  to  purfue  that  fpecies  of  re- 
medy. The  words  of  the  court  were  thefe ;  "  it  is  manifcft  that 
<*  the  taking  was  tortious,  and  that  the  plaintiff  might  have 
««  brought  an  aftion  of  trefpafs.  But  we  all  think  he  may  wave 
"  the  tort^  and  go  for  the  money  clearly  due:  And  if  he  does, 
'•*  it  is  a  benefit  to  the  defendant :  Becaufe  he  can  then  recover 
^<  no  more  than  in  equity  he  is  bound  to  receive/' 

In 
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ta  all  the  cafes  citedj  the  obje&ion  as  to  want  of  notioe  was     1775. 
•qualijr  applicable  i  aiid  fo  it  muft  be  in  every  aAion  for  money 


iiad  aud  received.    Sir  Richard  Nrufdigate  v.  Dayy^  i   Lord     ^"^^" 
Maym.  J42;    Mojes  v.  Mac/arlan.    Jftley  y.  Reynolds.     Sadler  y*    Hoo?ii. 
Evans.    But  notwithftanding  that,*  the  izCt  is  that  this  a£lion  is; 
always  mod  favourable  to  the  defendant ;  fot  nvhatever  defence 
he  can  (hew  to  rebutt  the  plaintiff's  title  may  be  given  in  evi- 
^ence  on  the  general  iffue. 

In  another  refpedl  too  thii  a£iioh  in  the  prefent  cafe  is  par* 
ticularly  favourable  to  the  defendant ;  for  he  had  a  right  to 
dedu£k  any  expence  he  might  have  been  at  on  account  of  the  cat- 
tle ;  which  he  could  not  have  done  if  trefpafs  had  been  brought. 
Therefore,  upon  the*  authorities,  as  well  as  upon  the  reafon  and 
juftice  pf  the  cafe,  the  plaintiff  is  intitled  to  recover  in  this  aAioa. 

Lord  Man^ld  now  ftated  the  cafe  from  the  report  of  Mr, 
Juftice  AJhhui^^  from  which  I  colle£ied  this  additional  circum- 
fiance  not  before  mentioned  ;  namelyi  that  the  defendant  agreed 
to  return  the  money  if  the  plaintiff  (hould  make  out  his  right  ; 
and  then  his  Lordibip  proceeded  todelitet  the  opinion  of  the 
court  as  follows  : 

The  particular  circiimftanccs  of  a  promife  or  agreement  to  re« 
turn  the  money,  if  the  plaintiff  (hould  make  out  his  right,  do 
iiot  diftinguifli  this  cafe  from  the  general  queftion :  They  relate 
to  an  amicable  fettlement  which  nevfer  took  place, 
■  The  queftion  then  is  general;  Whether  the  proprietor  of' 
cattle  diftrained^  doing  damage,  who  has  paid  money  to  have 
his  cattle  delivered  to  him,  can  bring  an  adion  for  that  money 
as  had  and  received  to  his  ufe  ? 

Though,  after  the  caufe  is  brotigllt  before  t]he  jur^i  an  ol^- 
je£lion  to  turn  the  plaintiff  iround,  if  the  merits  can  be  fully 
and  fairly  tried  in  the  aflion  brought^  is  unfavourable  %  yet,  if 
founded  in  lawj  it  muft  prevail.  We  were  extremely  loath  to 
allow  it  without  full  confideration; 

The  prefent  cafe  is  fingular,  and  depends  upon  a  peculiar 
fyftem  of  ftri£i  pdGtive  law. 

Diftrainihg  cattle^  doing  damage,  is  zfammarf  eMHution  m 
the  firft  inftance.  The  diftrainer  muft  take  care  to  be  fornmHy 
tight  I  he  muft  feize  them  in  the  ^6t ;  upon  the  fpot :  For  if  they 
efcape,  or  are  driven  out  of  the  land,  though  after  view,  he  can- 
Slot  diftrain  them.  He  muft  obferve  a  number  of  rules  in  rc-<  . 
lation  to  the  impounding  and  manner  of  treating  the  diftrefs^ 
.  The  law  has  provided  two  precife  remedies  for  t  ie  proprietor 
of  cattle  which  happen  to  be  impounded. 

Vol.  L  £«  iiti 


t^^6.  »ft>  He  may  replevy :  And,  if  he  does,  u^on  tlic  zw^ff^hc 

■  muft  fpcclally  fet  out  a  right  of  commpri,  qr  fpriic  other  Ut^Cj^ 

^Z/«"    as  a  juftlficatioii  of  the  cattle  being  where  they  werc'taKcii, 

Hoorst.     Or,  '  ;.  u 

2dly,  If  he  docs  not  chufe  to  replevy,  biit  is  dcSrou^  to  Fate 
his  cattle  immediately  re-delivered,  he  may  make  anichds,  ahH 
then  bring  an  aflion  of  trcfpafs  for  faking  his  ca^fc  >  ihd  par- 
ticularly charge  the  money  fo  paid  by  way  of  amends,  as  an  ag- 
gravation of  the  damage  occafioned  by  the  trefpafs.  if  to  fuch 
an  aftion  the  diftrainer  pleads  that  he  took  them  doing  damage, 
the  plaintiff  mul|  fpecially  reply  the  right  or  title  which  he  al- 
leges the  cattle  had  to  be  there. 

If  inftead  of  an  aftion  of  trefpafs,  an  aftion  to  recover  back 
the  money  fo  paid  by  w,ay  of  amends  might  be  brought  at 
the  ^le£lton  of  the  plaintiff  5  the  defendant  would  be  laid  un- 
der a  great* 'difficulty.     He  might  be  farprifcd  at  the  trial :  H^ 
could  not  be  prepared  to  make  his  dsfcnce ;  he  could  wot  tcH 
what  fort  of  right  of  common  or  other  juftification  the  plaih- 
tiff  might  fet  up.     The  plaintiff  miglu  Ihift  his  prefcription  a^ 
often  as  hcpleafed  ;  or  he  might  reft  upon  objcdions  to  the  re- 
gularity of  the  diftrefs.    The  plaintiff  an  never  be  fuffercd  to 
clc£l  to  throw  fuch  a  dilEculty  upon  his  adverfc  party.     Be- 
fides,  as  applied  to  the  fubjcd  matter  of  this  qucftion,  the  ac- 
tion for  money  had  and  received  could  never  anfwer  the  equi- 
table end  for  which  it  was  invented,  and  dcfcrves  to  be  encou- 
raged.    For  the  point  to  be  tried  and  determined  in  this  ac- 
tion is.  Whether  the  plaintiff's  cattle  trefpaffcd  upon  the  defend- 
ant's land  ?  That  may  depend  upon  the  plaintiff-s  right  or  the  de- 
fendant's right/ or  the  fad  of  trcfp^iffing  :  Or  it  may  depend  up- 
on mtrc/orm.  If  the  diftxcfs  was  irregular,  the  amends  muft  be 
recovered  back  again  :  So  that,  allowirtg  the  ownef  tt  the  cattle 
to  fubftitute  this  rf^medy  in  lieu  of  an  adion  of  trcfpafs,  would, 
as  between  the  parties,  he  unequal  and  unjuft;  and  upon  prin- 
ciples of  policy  would  produce  inconvenience.   It  would  break  in 
upon  that  branch  of  the  common  and  ftatute  \aw  which  relates  to 
diftreffes.    (t  would  create  inconvenience,  by  leaving  rights  of. 
common  open  to  repeated  litigation,  and  by  depriving  poflerity 
of  the  benefit  of  precife  judgments  upon  record. 
•     As  to  prcfcriptive  rights  of  common,  the  money  paid  by  way 
of  amends  is  x/peda/  damage  y  and  is  always  fo  alleged  in  the  de- 
claration of  trefpaiis,  which  in  every  view  is  the  a^ion  ptcu^rlj 
proptr  for  this  kind  of  queftibn,       ' 

Aa 


HILARY  TERM  ifiGcoftCsm.  B.R.  '      419 

An  adion  for  money  had  and  receiYcd  is  a  fuw  experimmim    l']']6^ 
No  precedent  has  been  citkd.    This  obje^ion  alone  would  not  - 

}>e  conclaiive  \  but  upon  principles  of  private  juftice  and  public  j^J^* 
convenience^  we  think '  the  method  of  proceeding  ufed  and  ap^  Hoorsa, 
proved  for  ages^  in  the  cafe  of  diftrefles^  ought  to  be  adhered  to* 

There  it  a  material  diftin£tion  betMrecn  this  and  the  inftances 
^uded  to  ^t  the  bar»  where  the  plaintiff  b  allowed  to  mtm  the 
t^^^fii  ^nd  bring  the  adion  for  money  fjod  and  nceivid.  In  tbofe 
inftanceSf  thp  relief  is  more  favourable  to  the  defendant.  He  is 
liable  only  to  refuhd  what  he  has  adually  received,  contrary  to 
cpnfcience  apd  equity.  Jn  tUs^  informalities,  in  taking  or  treat- 
ing the  diftrefsy  wquld  avoid  the  amends^  though  the  defendant  ^ 
bad  a  right  to  diftrain,  But,  which  i^  more  material^  in 
^boft  inftancesj  the  plaintifF^by  eleding  this  mode  of  a&ion,  eafes 
the  defendant  oifpeckJ  fifeadtng^  and  takes  the  rilk  of  being  fur- 
prifed  upon  himfelf.  In  this^  he  eafes  himfclf  of  the  difficulty 
smd  precision  of  fpecial  pleading,  and  the  burthen  of  proof  CQn«i 
fequent  thereupon  \  and  es^pofes  the  defendant  to  uncertainty 
and  furprife. 

The  cafe  of  Feltham  verfus  T^rrji  Pafch.  13  Geo.  3.  ^.  iS.  re- 
lied on  in  the  argumenti  was  a  cafe  of  goods  taken  in  execution^ 
and  fold  under  7^  warrant  of  diftrefs  upon  a  conviAion.  The  con- 
yi£lion  was  quaflicd^  confequently  there  could  be  no  juftification. 
The  plainriflP,  by  bringing  bis  action  for  money  had  and  received^ 
could  only  recover  the  money  for  which  the  goods  were  fold. 
But,  if  trefpafs  had  been  brought,  the  defendant  muft  have  plead- 
ed fpecially,  and.  the  plaintiff  might  have  recovered  damages. far 
)>eyond  the  money  a^ually  received  from  the  fale  of  the  goods* 
$0,  where  goods  are  taken  in  execution,  which  are  not  the  pro« 
perty  of  the  pcrfons  againft  whom  execution  is  taken  out  \  the 
owner  may  wave  the  trefpafs,  and  bring  his  a£lion  for  the 
amount  of  the  money  which  the  goods  fold  for. 

We  think  this  cafe  not  within  the  nafin  of  any,  in  which,  hi- 
therto, the  plaintiff  has  beea  allowed  to  wave  the  trefpafs^  and 
bring  this  adion. — We  think,  to  allow  it,  would  not  tend  to  the 
furtherance  of  liberal  juftice,  but  would  be  a  prejudice  to  the 
defendant,  and  in  a  public  view,  inconvenient.  Therefore,  we 
agree  that  the  plaintiff  was  rightly  nonfuited  at  the  trial. 

^er  Cur.  Rule  for  a  new  trial  difcharged* 
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^,    Do^  ex  dim*  Davis  verfus  "SAVHD^Ki.  J'f^' 

'^  »  '  jfyhJ  30111. 

1776. 

TN  cje£lment  for  certain  lands  in  Sdmontofip  in  the  county  of  jsr.  s.  Mr. 
^  MiddUfeXi  upon  not  guilty  pleaded,  the  jury  found  averdid^  Jufticc^^. 
for  the  plaintiff,  fubje£l  to  the  opinion  of  the  court  on  the  foU  abfent  the 
lowing  cafe.  yho\tot 

**  ^  .        ,  *****  ^^fni  at 

That  Robert  Everden  being  fcifed  in  fee  of  the   premlfes  in  ^^fh, 

queftion,  and  of  other  lands  (copyhold),   devifed  the  lands  iii  Onedevifes 
queftion,  vit.  a  freehold  mefluage  and  premifes  in  Cburch-flreet  toWii^n^be 
in  Edmonton^  and  alfo  a  parcel  of  land  copyhold  in  BarrowfielJ  \n  ^'*  *"^ 
the  faid  parifh,  containing  about  half  an  acre,  to  his  fon  Henry  gives  all  the 
Everden  and  his  wife  Elizabeth^  for  their  joint  lives,  and  the  JjSafnder 
furvivor  of  them,  and  after  the  deceafe  of  the  furvivor,  to  their  of  hU  real 
cldeft  fon  and  his  heirs  for  ever ;  iind  if  they  have  no  male  iffuc,  eftatTto  ^. 
then  to  their  idaughtcrs  and  their  heirs  for  ever :  and  if  they  Th*"^**V 
die  without  iflue,  then  to  his  right  heirs  for  ever.     Afterwards  »« does  not 
he  gave  to  his  fon-in-law  Humphry  Daw,  his  heirs,  executors,  refiduary 
adminiftratorsy  and  afligns  for  ever,  all  and  every  his  freehold  and  .devife. 
copyhold  ejlate  and  ejlates,    tenements  and  premift^s  thereunto  be- 
longing, not  therein  before  devifed,  to  have  and  to  hold  to  him» 
his  heirs,  and  afligns  for  ever,  upon  truft  to  fell  the  fame,  fo  foon 
as  conveniently  might  be  after  his  deceafe :  and  after  payment  of 
fo  much  of  his  debts,  funeral  and  other  expences,  as  his  perfonal 
eftate,  before  devifed  for  that  purpofe,  ihould  not  be  fufficient 
to  difcharge,  to  pay  certain  legacies  to  his  children,  and  the  refi^ 
rejtdue^  and  remainder  thereof  equally  to  divide  amongft  his  children 
Jbare  andjhdre  alike.     And  then  he  devifed   <*  a//  the  refidue  and 
f^  remainder  of  his  e/late^  bub  real  and  perfonal^  to  bis  fm^n^lavs 
Vol.  II.  B  «  the  . 
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IT]6.^   "  ^^^  ^^^^  Humphry  Oavis^  his  heirs,  executors,  adminiftratow, 
■  •'  and  affigns  for  ever." 

x>^fMs  Henry  Everden  and  his  wife  furvived  the  teftator,  and  died 

Saundebji.  without  ever  having  had  iflbc. 

The  tcitator  had  fix  copyhold  meiTilages,  which  were  furren- 
dered  to  the  ufe  of  his  will,  but  no  other  freehold  eftate  befidcS 
that  devifed  to  Henry  Everden. 

The  queftion  was,  Whether  the  plaintiff  is  entitled  to  recover  j 
if  not,  then  a  nonfuit  to  be  entered  ? 

Mr.  Builer^  for  the  leflbr  of  the  plaintiflF,  ftated  the  queftion  to 
be,  Whether  by  the  limitation  to  the  teftator*s  right  heirs,  any 
eftate  paflfed  or  not ;  and  he  infifted  no  eftate  at  all  paffed.  That 
by  a  devife  to  the  right  heirs  of  a  man,  no  intereft  whatever  pafTes : 
That  if  the  teftator  had  flopped  at  the  devife  to  the  daughters, 
the  reverfion  would  have  defcended  to  the  old  ufes.  a  P.  Tymi.  135. 
—3  Lev.  406..  1  Sa/t.  590.  10  Mod.  369.  Gaodrigbt  v.  IVr'tgbt. 

1  P.  Wtns.  397.  S.  C.  That  if  the  teftator  meant  any  thing  by 
the  expreffion  "  to  his  right  heirsi^  he  muft  have  meant  fuch  per- 
fon  as  he  fliould  make  his  heir  \  namely,  Humphry  Davis  :  Such 
a  conftru£lion  would  make  the  whole  will  confiftent,  and  no 
doubt  he  meant  to  give  a  freehold  to  Davis.  But,  fecondly,  fup- 
pofing  the  devifes  inconGftcnt,  the  devife  to  Davis,  as  being  the 
laft,  ought  to  takecffeft. 

Mr.  Davenport y  contra ^  cited  Smith  ex  dim.  Davis  v.  Saunders, 
Hil.  1 1  Geo,  3.  C.  B.  which  he  faid  was  this  very  cafe,  upon  an 
ejeftment  brought  there  ;  and  the  court  held  the  reverfion  did 
not  pafs  by  the  rcfiduary  devife.  Fide  this  cafe  Cncc  reported, 

2  Biackjf.  Rep.  736. 

Lord  Mansfield  to  Mr.  Davenport.  I  have  looked  at  that  cafe, 
in  the  Common  Pleas,  and  it  is  in  point. 

Lord  Mansfield^  after  Anting  the  cafe,  proceeded  thus :  The 
queftion  is,  Whether  tlie  devife  to  Humphry  Davis  includes  the 
reverfion  of  the  freehold  mcfl'uage  in  Church  Jlreet,  Edmonton^ 
and  the  copyhold  in  Barrowfieid  ? 

This  queftion  depends  upon  whether  the  mefluage  and  copy- 
hold were  within  the  intention  of  the  teftator  devifed  by  his 
will  to  his  right  heirs.  If  this  cafe  were  doubtful,  the  authority 
of  the  court  of  Common  Pleas  ought  to  guide  us ;  but  there  could 
be  no  doubt,  if  the  queftion  were  res  integra^  that  the  clear  iuten* 
lion  of  the  teftator  was  not  to  include  the  reverfion  of  the  prc- 
mifes  in  queftion^  in  the  devife  to  his  fon-in-law  Humphry  Dn^ 
vis.     For  he  firll  devifes  them  to  Henry  Everden  axul  liis  wife  for 

their 
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their  joint  lives,  and  to  the  furvivor  ;  then  to  their  elded  fon  and      1 776- 
his  heirs  for  ever,  which  would  give  him  the  fee  j  but  that  devife 


is  followed  by  other  words,  which  by  impiication  (hew  he  mCAnt      ^wyw 
his  fon  fliould  ouly  take  an  cftatc  tail,  with  remainder  over  to  SAMi»i>Aat. 
his  daughters,  and  if  they  died  without  ifliie,  thtn  the  eftate  was 
to  go  to  his  own  right  heirs.     The  whole  reverfion,  therefore,  is 
clearly  difpofcd  of. 

It  is  true«  where  a  man  devifes  lands  to  his  right  heirs  ab« 
folutely,  the  heir  may  take  by  defcent  as  being  the  better  title ; 
but  where  the  lands  fo  devifcd  are  fubjed  to  a  charge,  he  muft 
take  under  the  will,  that  he  may  not  dtfcat  the  will.  Whatis 
the  meaning  here  ?  The  teftator  fays,  he  means  his  heirs  (hall 
take  by  defcent.  -After  this  devife,  he  gives  all  his  freehold  and 
copyhold  eftates  to  the  leflbr  of  the  plaintiff.  But  he  gives  them 
for  purpofes  which  (hew  he  could  not  mean  to  include  this  edate: 
for  he  directs  they  (hall  be  fuld  immediately  for  payment  of  debts 
and  legacies ;  and  the  refidue  of^the  money  arifing  from  the  fale 
to  be  divided  equally  amongd  his  children.  That  could  not  be 
done  in  refpe£l  of  the  eflate  in  quedion^  till  he  knew  whether  his 
fon  Henry  Everden  would  have  children  or  not.  As  to  the  fub- 
fequent  devife  of  the  refidue,  that  cannot  go  further  than  the  lird : 
It  would  be  tautology  and  unintelligible,  unlcfs  applied  to  the 
perfonal  edate.  Therefore,  b^th  upon  the  authority  of  the  deter- 
mination in  the  Common  Pleas ^  and  independent  of  it,  I  am  clear- 
ly of  Opinion  that  the  Icdbr  of  the  plaintiiFhas  no  title  to  recover. 

Aston  Judice — I  am  of  the  fame  opinion  :  As  to  the  fecond 
devife  of  the  refidue,  there  is  nothing  for  it  to  operate  upon ;  for 
the  whole  is  before  devifed.  And  if  the  plaintiff's  condru£tiou 
refpefling  the  devife  to  the  right  heirs  being  nugatory,  were  to 
prevail ;  Davis  the  trudee  mud  immediately  fell  the  whole  edate, 
and  Henry  Everden  would  be  to  take  only  one  eighth  part  of  his 
own  edate. 

Mr.  Judice  Wilks  was  of  the  fame  opinion. 

Per  Cur.     Let  a  nonfuit  be  entered. 


H 


Full  verjus  Hutchins,  Clerk,  Samti^y. 

UTCPINS  libelled  Fullm  the  ecclefudical  court  of  the  ^^^^^''^l. 
Archdeacon    of    Totnefs  in  *  Devon/hire   (ov  tubes.      FuUjenurcu 
fct  up  a  modust  and  alfo  fevcral  cudoms,  alleging  their  cxidence  to  defendani 
have  been  from  time  immemorial,  or  at  lead  for  40  years.     The  5^<>^  ^^ 

^  '  fct  up  fcve- 

ral  cuftoini  refpcfting  tithes,  l>ut  hid  fnbm.ct:rd  to  trial 

li  1  cccleCadical 
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1776.     ecclefiallical  court  prdceeded  to  the  examinatioa  of  witncfles  as 
to  thefe'  fuppofed  cuftomsy  and  pronounced  fentence  againfl 


'  wr/us      them.     Upon  this,  JFull  applied  for  a  prohibitioni  and  a  rule 
HtiTCHWi.  ^^  (hcWcaufe  wa^granted. 

Mr.  Ssit/er  noW  (hewed  caufe,  and  infifted,  that  ^his  being  an 
applicaticfn  for  a  prohibition  after  fentence  ^  it  ought  to  appear 
up(m  the  face  of  the  Ubely  that  the  ecclefiaftical  court  had  no  ju-» 
rifdidiion,  otherwife  a  prohibition  would  not  go  :  But  here  the 
cbje£lion  clearly  arifes  upon  a  Y0//ti/'^r/i/ matter.  The  patty  has 
fubmitt^d  to  trial,  and  the  ecclefiaftical  court  have  decided  as  a 
court  of  common  law  would  have  done.  Therefore,  the  appli- 
cation is  now  too  late.  Buggin  verfus  Bennet^  Pafch,  7  Geo.  3.  Bm 
R.  fincc  reported  4  Bum  2,053. — i  Bur.  813. — i  Str.  187. 
^rgyJe  vtrfixs  Hunt*  and  i  Fentr,  343.  in  which  latter  cafe  it  is 
faid,  '<  it  is  dtfcretionary  in  the.court  to  grant  a  prohibition. ** 

Mr.  Dunning  contra  contended,  that  the  court  below  had  no 
jurifdi^ion  in  this  cafe  \  and,  therefore,  a  prohibition  might  go  at 
any  time.  For  though  the  ecclefiaftical  court  has  undoubtedly 
jurifdidion  in  matters  of  tithe,  yet  in  this  cafe  there  was  a  mo-^ 
dits  fet  upi  cuftoms  ftated  and  denied,  iflue  joined  upon  them, 
and  a  general  decree  for  payment.  Now,  a  cuftom  is  a  matter 
peculiarly  triable  at  common  law ;  and  from  the  moment  the 
queftion  of  modus  or  no  modus  was  ftarted,  there  was  an  end  of  the 
jurifdidtion  of  the  ecclefiaftical  court.  The  defence  put  the  caufe 
upon  a  totally  different  ground,  which  it  is  the  peculiar  province 
of  the  common  law  jurifdi£lion  to  judge  of.  Therefore,  a  pro- 
hibition may  go  though  after  fentence.  6  Mod.  252.  Comb.  254, 
448.  I  Bur.  314.  As  to  the  cafe  r  Ventr.  343,  in  i  Sid.  6^.  it 
is  exprefsly  laid  down,  ^<  that  the  granting  a  prohibition  is  not 
•  yiJiSir  •*  dtfcretionary^  but  ex  dehito  juflitia  *." — Cur.  advifare  vult. 
-Rtf/w  Next  day  Lord  Mansfield  delivered  the  opinion  of  the  court  as 
follows  : 

The  cafe  is,  that  the  defendant  Hutchins  libelled  in  t!he  eccle- 
fiaftical court  for  tithes*  Fully  the  plaintiff,  fet  up  am^£b/,.and 
feveral  cuftoms^  which  he  alleged,  to  be  time  immemorial ^  or  at 
leaft  lot  forty  years  paft.  Witnefles  were  examined,  the  caufe 
was  heard,  and  fentence  given  againft  the  cuftoms.  'Fullbzs 
now  made  application  to  this  court  for  a  prohibition  upon  the 
following  ground  :  that  his  defence  below  was  a  plea  of  imme- 
morial cuftoms  ;  that  an  immemorial  cuftom  is  a  matter  properly 
triable  at  common  law,  and,  therefore,  it  appears  on  the  face  ofthc 

proceedings^ 
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proceedings,  that  this  is  a  cafe  where  the  fpiritual  court  had  no     1776. 
jurifdiQion.  • 

The  queftion  is,  Whether  this  application,  being  made  afier      ^^^ 
finUnce^  is  not  too  late  ?  HuTttHimi 

Upon  confideration  of  the  principles  on  which  this  do£lrine  is 
founded,  and.  fipon  looking  into  the  cafes,  we  are  all  of  opinion 
that  the  defendant  in  this  cafe  comes  too  late  after  sentence* 

Where  matters,  which  are,  triable  at  common  law,  arife  iW- 
dentally  in  a  caufe,  and  the  ecclefiaftical  court  has  jurifdiflion 
in  the  principal  point ;  this  court  will  not  grant  a  prohibi«> 
tion  to^ay  trial.  For  in&ance,  if  the  conftrudlion  of  an  z€l  of 
parliament  comes  in  queftion,  or  a  releafe  be  pleaded,  they  (hall 
not  be  prohibited,  unlefs  the  couf t  proceed  to  try  contrary  to  the 
principles  and  courfe  of  the  common  law  :  as  if  they  r«fufe  one 
witnefs,  i^c:  And  this  is  exprefsly  laid  down  by  Lord  Hale  ia 
2  Lrv*  64.  Sir  Wm.  Juxom  verfus  Lord  Byron. 

There  i^  another  denomination  of  cafes  under  which  the  pre-  Where  a 

fent  cafe  comes,  where  matters  are  fo  properly  and  e0cntial]y  properly 

triable  at  common  law,  that  if  the  party  comes  for  a  prohibition  <ri^i«at 

*       '  ^  common 

before  fentence,  this  court  will  grant  it  for  the  fake  of  the  trial.  Uvr^frM' 

But  if  the  party  fubmit  to  trial,  he  is  afterwards  too  late.  t^^r  fen- 

Thc  diftindion  in  rcfpeft  of  cafes  where  a  prohibition  does  or  ?!"c^-   ""t 
does  not  lie  after  fentence,  is  this  :  If  it  appears  on  the  face  of  the  fubmit  to 
Mel,  that  the  ecclefiaftical  court  has  no  jurifdiaion  of  the  caufe,  7fiCT^!Jds 
'  a  prohibition  (ball  go  ;  becaufe  there,  interefi  reipubiic^  that  they  tooUte, 
fliould  not  encroach  upon  the  jurifdidiion  of  the  temporal  courts  ^ 
and  in  fuch  cafe,  their  fentence  is  a  nullity.  Therefore,  in  the  cafe      ' 
of  Paxton  verfus  Knight,  i  Burr.  314.  the  court,  though  againft 
their  inclination,  granted  a  prohibition ;  becaufe  it  appeared  on 
the  face  qfthe  libel  that  the  ecclefiaftical  court  had  «« jurifdidlion. 
This  do£lrine  and  diftinAion  is  fully  fettled  and  eftabliOied 
^n  a  cafe  reported  in  10  Mod.  12.  Banijer  verfus  Hopton.  There, 
upon  a  motion  after  fentence  for  a  prohibition  to  the  Spiritual 
Court,  upon  a  queftion  of  prefcription,  the  court  held,  that  tho' 
It  were  a  matter  triable  at  common  law,  yet  if  the  party  fubmit 
to  trial,  it  will  be  too  late  for  a  prohibition  after  fentence.  In  the 
margin  of  that  cafe  is  cited  a  Salh.  548.  which  is  cited  for  the 
true  diftin£lion  where  a  prohibition  fliaU  or  (hall  not  lie  after  fen-  p^;(,)|2<Mi 
tencc  :  And  there  it  is  faid,  that  if  it  appear  in  the  libel  or  proceed-  !»«» «/r*r 
ings  of  the  caufe,  that  the  cc^nizance  of  the  caufe  does  not  belong  -u^e  e'cdeL 
to  the  Spiritual  Court  j  a  prohibition  (hall  go  even  after  fentence.  ^^^  ^"^ 

r  of  the  caufe  J  otbetwife  if  tlierp  be  only  a  deftB  rftriaL 

B  3  It 
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l^^6^     It  (ball  go  where  they  have  no  cognizance  of  the  cauf^i   not 

-'  where  there  is  only  a  defe£l  of  trial, 

ver/itj  There  is  another  cafe  fully  in  point  to  the  fame  diftinclion ; 

HvTCHiifs.  jj^c  name  of  it  is.  The  churchwardens  of  Market  B^ioortbycvfus 
the  reflor  of  Market  Bo/worthy  Hil.  lo  Wm.  i.  B.  R.  I  Lord 
RafiTf,  435.  The  libeU  in  that  cafe,  was  founded  upon  a  n/ftom 
which  the  defendant  denied  5  and  the  decree  was  againft  the 
cuftom  :  a  prohibition  was  moved  for,  becaufe  cuftom  or  no  cuf- 
tom,  is  a  matter  tri^ible  at  law  ;  and  this  appearing  on  the  libel, 
the  court  had  no  jurifdiclion  ;  therefore  prohibition  ought  10  go, 
though  after  fentence.  But  the  whole  court  held  the  contrary. 
And  the  reafon  given  is  this;  that  the  pfaintiffs,  having  ground- 
ed their  libel  on  a  cudom,  which  would  have  been  well  grounded 
if  thecuftom  had  not  been  denied,  (hall  not,  after  the  cuftom  is 
found  againft  them,  prohibit  the  court  from  executing  their 
fentence.  For  the  dcHgn  of  the  motion  for  a  prohibition  is 
only  to  excufe  the  plaintiiFs  from  cofts.  But  f.iy  the  court, 
there  is  no  reafoft  why  they  (hould  not  pay  them,  (ince  it  appears 
they  have  vexed  the  defendant  without  caufe :  and  therefore 
denied  the  prohibition. 

The  fame  reafon  holds  here,  as  in  that  c^fe.  The  defendant 
himfeif\\\\%  alleged  the  cuftom,  and  fubtnitted  to  trial ;  therefore, 
there  rs  no  reafon  now  why  he  (hould  have  a  prohibition  to  fave 
himfelf  from  the  colls. 

We  are  all  of  opinion,  that  the  caufe  (hcM^n  againft  the  pro* 
hibition^  (hould  be  allowed,  and  the  rule  difcharged. 

Per  Cur.  Rule  difcharged. 


May  2d« 

Trffp;ifs 
And  fnlfe 
ifn$  rifon- 
nient 

»Ke  only 
found 

^«i/ryx  Wiit 
of  error  in 
the  name 
ot  bpth ;  jind 
anundtdt  hy 
i|rikini>  out 
the  name  of 
the  defend- 
ant wbo  had 
jad^aicnt 
heiow. 


Vlrelst,  Efq.  and  Smith,  verfus  Rafael. 

^'T'HE  pi  intifFs  in  this  cafe  were  plaintiffs  in' error,  upon  a 
judgment  of  C  B.  in  an  aQion  of  xrefpv«fs  and  falfe  impri- 
fonment  bjrcught  againft  them  in  that  court  joint  iy :  but  judg- 
ment was  given  againft  Verelft  only,  Smith  being  found  not 
guilty. 

Mr.  BuUer  had  moved  to  quafli  the  writ  of  error,  becaufe  it 
was  brouglu  by  them  jointly :  whereas  it  (hould  have  been 
brought  by  Fere/^  only,  againft  whom  }udgment  was  given. 

Mr.  Wallacey  on  the  part  of  the  plaintiffs,  had,  on  the  other 
hand,  moved  for  leave  to  amend  the  writ  of  error,  by  ftriking  out 
the   name  of  Smithy   upon  an  affidavit  made  by  the  officer, 

that 
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that  It  wa3  bii  ml(takfe|  and  that  the  inftruAions  left  with  him      J^^6• 
were  to  make  out  a  writ  of  error  in  the  name  of  VtrelJI  only. 


Both  rules  now  came  on  together:  Mr.   Wallace  and  Mr.      "^** 
Mansfield  for  the  plaintiffs  infiftcd,  that  this  being  a  miftake  of      W«* 
the  Filazer  was  amendable  under  the  ftat.  5  Qeo>  i.  r.  13,  aod 
cited  The  Sword  blade  Company  verfus  Dempfty.     2  Str.  892.  as 
In  point. 

Mr.  Dunning  and  Mr.  Buller^  contra^  contended,  that  to  Itrike 
out  the  name  of  one  of  the  parties  in  this  wiit  of  error,  would 
be  to  alter  the  cafe  entirely,  and  make  it  in  fa^  a  nevf  caufe. 
That  the  only  obje£l  of  the  motion  for  amending  was,  iQ  get 
rid  of  the  motion  to  quafli  the  writ,  which  not  being  agreeable 
to  the  original  record,  was  clearly  wrong.  Befides,  the  ftatute 
profeiTcs  to  be  made  to  prevent  delay ;  but  if  this  were  allowed^ 
it  would  encreafe  the  delay  already  ufed  to  keep  the  defendant 
out  of  his  right. 

Lord  Mansfield. — ^The  ground  upon  which  the  application 
for  quaftiing  the  writ  of  error  in  this  cafe  is  founded^  is»  becaufe 
It  does  not  agree  with  the  original  record.  The  reafon  why  it 
docs  not  agree  with  the  record,  is  owing  to  a  blunder,  which  the 
officer  fwears  was  made  by  his  miftake.  What  are  the  words 
of  the  aft*?  It  recites,  that  great  delay  of  juftice  has  been  ^ca-tg^j^  .^^ 
fioncd  by  defeBive  writs  of  error,  which,  as  the  law  flood  at  the  >•  <•  >3* 
time  of  the  a£l,  were  not  amendable:  And  theu  it  enafts, 
<«  That  all  writs  of  error,  wherein  there  fliall  be  any  variance 
«*  from  the  original  record,  or  other  defeil^  fliall  be  amended.** 
Now  here  is  a  defeB^  and  that  defeft  owing  to  the  miftake  of 
the  officer.  In  the  cafe  that  has  been  cited  from  a  Str.  892.  the 
name  of  Mary  Edwards  was  added  by  miftake  :  Here,  the  name 
of  Richard  Smith  is  fo ;  therefore  this  cafe  is  cxaGIy  like  that. 
The  words  of  the  aft  are  general  "  other  defers  5'*  and  therefore, 
if  there  wet e  any  doubt,  they  ought  to  be  extended  as  far  as  pof* 
fible,  becaufe  it  is  for  the  furtherance  of  juftice. 

Mr.  Juftice  jf/lont  and  Mr.  Juftice  Willes  concurred. 

Per  Ctfr.— Rule  for  amending  the  writ  of  error,  abfolute  on 
payment  of  coft^}  and  the  rule  for  quaftiing  the  writ  of  enor 
difchargedr 
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,'^'*''^»  Clavey*^/  tf/,  v^r/kf  Hayley  et  al. 

May  3d.  %  -^ 

A  fnoda.    TN'trover  for  a/quantity  of  cloth,  upon  not  guilty  pleadecfj^ 

lentjudgj  f)j^  jury  gave  a  vcrdid  for  the  plaintiff,  damages  297  A   16  x. 

execution,     10  ^.  and  co(lS|  fubje£l  to  the  opinion  of  the  court  upon  the  foi- 

iS'c?.^  lowing  cafe. 

ditors,iinot       That  a  coRimiflion  of  bankruptcy  Iflued  aeainft  William  Bloom 

aaofbank'   ^^  ^"^  fourth  of  December  1775. 

niptcy.  That  the  bankrupt  being  indebted  to  the  defendant  John 

Coclran  in  the  fum  of  60  /•  for  fo  much  money  advanced  by 
him  to  the  fa^d  bankrupt ;  and  the  faid  John  Cockran  and  the 
defendant  James  Bramble  being /ecurity  for  the  faid  bankrupt  by 
a  note  of  hand  for  the  fum  of  182/.  to  the  plaintiffs  Clavej 
and  another,  and  the  fum  of  36/.  being  aAually  due  to  the 
plaintiffs  Clavtj  and  another,  upon  a  note  in  which  the  faid  de- 
fendants Bramble  and  Cociran  were  joined  as  fecurity  for  the  faid 
bankrupt ;  he  the  faid  bankrupt  on  the  18th  of  November  17759 
executed  a  bond  and  warrant  of  attorney  for  confctTing  judgmei^t 
to  the  faid  Bramble  and  Cociran  in  the  penal  fum  of  558  /.  con« 
ditioncd  for  the  payment  of  279/. 

That  judgment  was  entered  up  on  the  faid  ^arrant  of  attornc;y 
the  23d  of  November  1775,  and  execution  iffued  the  fame  day 
marked  to  levy  282/.  i6j.  . 

The  queftion  was,  Whether  this  tranfaAion  conftituted  an  a^ 
of  bankruptcy ;  and  if  the  court  were  of  opinion  with  the  plain- 
tiffs, then  the  verdi£l  to  ftand.  But  if  the  court  fhould  be  of 
opinion  with  the  defendants,  then  a  nonfuit  to  be  entered. 

Mr.  T.  Cowper  for  the  plaintiffs  dated  the  queftion  to  be, 
]pirft.  Whether  the  execution  taken  out  in  this  cafe  was  not  a 
fraudulent  aitachment  within  the  ft  at.  i  Jac.  i.  c.  i^.feil.  2.? 
Secondly,  Whether  it  was  not  a  fraudulent  conveyance  within 
another  part  of  the  fame  fedion. 

{jord  Mansfield.— -A  fraudulent  conveyance  that  conftitutes 
an  aQ  of  bankruptcy  muft'be  by  deed. 

Mr  Cowper  then  confined  himfelf  to  the  firft  queftion;  and 
infifted,  that  there  being  no  debt  due  in  this  cafe  to  the  amount 
of  the  fum  for  which  the  judgment  was  entered  up,  and  the  exe* 
•ution  taken  out,  it  was  clearly  a  fraudulently  procuring  his  goods 
to  be  attached  within  the  words  of  the  ftat.  i  Jac.  t.  c.  15. 
fell.  2*  Tb«  words  are,  <*  any  perfon  ufing  trade,  (jf^,  who  wi!^ 
'       ^  aj^ngly 
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**  ingly  or  fraudulently  bath  or  Ihall  procure  himfelf  to  be  ar-     l^^6^ 
*'  refted  or  his  goods  to  be  attached  or  fequejierfd!*    It  will  be 


.faid  the  word  «  attached'^  is  ufed  in  a  technical  fcnfc,  apd  has  ^^/^^" 
reference  only  to  certain  cuftonis  in  the  city  of  Larubnf  Bri/lol,  „**^ 
and  other  places*  But  if  fuch  a  cpnftnidion  were  to  prevail,  ttai. 
the  whole  policy  of  the  bankrupt  laws  would  be  defeated;  and 
the  whole  kingdom,  except  thofe  few  places,  would  be  deprlve4 
of  the  benefit  of  fuch  claufc.  The  words  clearly  mean,  any 
node  by  which  a  legal  reftraint  is  impofed  on  the  goods  of  9 
trader,  by  his  wilful  and  fraudulent  procurement.  There  are 
210  authorities  on  the  fubje£l|  except  JVooUen  and  others  aflignees 
▼»  Town/bend  and  others,  before  Lord  Mansfield  about  three 
years  ago,  where  Lord  Mansfield  held,  that  procuring  the  exe-. 
-  cution  to  be  brought  into  the,  bankrupt's  houfe,  was,  within  the 
meaning  of  the  (latute,  a  fraudulent  attachment.  Here  nothing 
was  due,  therefore  it  was  a  clear  fraud,  and  confequentlj 
amounts  to  an  a£l  of  bankruptcy.    . 

Mr.  Davenport^  contra^  was  (topped  by  Lord  Mansfield^  it  be* 
ing  a  clear  cafe. 

Lord  Mansfield. — As  to  the  point  intended  to  have  beenar** 
gued,  Whether  this  was  not  fuch  a  fraudulent  conveyance  as  con- 
ftitutcd  an  a£l  of  bankruptcy,  it  might  as  well  be  argued, 
Wjiether  an  eftate  to  a  man  and  his  heirs  is  a  fee  fimple  or  not. 

As  to  the  other  pointi  the  queftion  is.  Whether  this  is  fuch  an 
a£l,  as  conftitutes  the  crime  of  bankruptcy }  not  whether  it  b 
fraudulent,  and  may  be  fet  aGde  on  that  account.  I  do  not  re- 
member the  particulars  of  the  cafe  of  Woollen  v.  TownJbenJ% 
but  I  think,  in  that  oife,  there  was  another  clear  zQ.  of  bank- 
ruptcy. In  a  fubfequent  cafe  of  Harman  and  oihers,  allignees  of 
Grey  v.  Spotfwood^^  I  did  at  firft  think  attachment  and  fequeftra*  •ffiftfy 
tion^lid  not  include  executions.  On  a  fecond  trial,  I  expreflcd  <3^«»*3« 
myfelf  s|§  if  attachment  and  fequeftration  did  include  executions. 
Bat  I  was  deHrous  to  have  it  fettled  y  and  afterwards,  upon  argu- 
ment, the  whole  court  held  it  not  to  be  an  viSt  of  bankruptcy. 

All  the  bankrupt  a£ts  being  in  pari  materia^  mud  be  taken  to- 
gether. The  fiat.  I  Jac.  i.e.  15.  defines  the  difierent  a£ls  that 
fonftitute  an  i&  of  bankruptcy,  and  amongft  others  is  the  follow- 
ing, <<  any  one  who  (hall  willingly  or  fraudulently  procure  him- 
<*  felf  to  be  arrefted,  or  his  goods,  money,  or  chattels  to  be  attack* 
«'  id%ycfiquefiered!\  Now  the  word  *<  attachment!^  being  coupled 
with  '^  arreftsand  fequeftration,''  (hews  the  legiflature  meant  that 
^ort  of  aUachtnint^  by  which  fuitsare  commenced  3  and  that  they 

plainly   . 


♦1^  Easter  term  x6  georce  iil  b.  n. 

tTj6.      plainly  had  in  view  the  cuftoms  of  Laajen^^nd  other  towM 

^ where  that  fpecies  of  proccfs  is  made  ufe  of.     A  fequeftration  iR 

gt  ai,  London  is  a  method  of  proceedii^  ia  an  action  of  debt,  where  the 
Ha YLEY  V^^y  cannot  be  found  ;  in  which  cafe,  upon  the  aAion  being  cn- 
II  oL  tered,  the  officer  goes  to  the  warehoufe  of  the  defendant  where 
his  goods  ate,  and  fixes  a  padlock  on  the  do6r ;  and  if  the  defend- 
ant does  not  put  in  bail  in  time,  judgment  is  given  againft  himt 
and  his  goods  are  fold  in  fatisfadion.  This  ftatute  is  followed 
hyjiat,  21  Jac.  I.  c.  19.  which  fpecifics  the  different  fecuritics 
of  creditors.  It  firft  enumerates  all  the  common  law  fecurities, 
and  then  goes  on  thus:  •*  Or  having  made  attachment t  in  Lon^ 
•*  /&//,  or  any  other  place  by  virtue  of  any  cujlom  there  ufcd,'* 
and  ena£^s,  "  that  creditors  having  fuch  fecurities,  unlefs  ferved 
'*  and  executed,  (hall  not  come  in  for  more  than  a  rateable  part 
«'  of  their  debt,  without  refpeft  to  any  penalty  or  greater  fum 
«'  contained  in  fuch  judgment,  ftatute,  recognizance,  attach- 
"  ment,  or  other  fccurity.*' 

Therefore  we  adhere  to  the  opinion  given  in  Harman  v.  Spotf* 
wW,  .thata  fraudulent  execution,  though  it  will  not  ftand  in  the 
way  of  creditors,  being  void  as  againft  them,  yet  does  not  of  it- 
fclf  conftitute  an  a6t  of  bankrupt^cy. 
Afton  and  TFilles  Juftices  concurred. 

Per  Cur.  Nonfuit  to  be  entered. 


Sameday.  Vi ILKIS SOU  qUt  t am ,  Vffr/uS  AlLOT. 

Thewfl^fof  JN  debt  upon  the  ftatute  21  //.  8,  c.  13.  for  non-reCdence, 
hufel'is no         upon  nii  debet  pleaded,  a  verdict  was  found  for  the  plaintiffy 
^u^"^*'  ^^^     fubjeft  to  the  opinion  of  the  court  upon  the  following  cafe. 
^rnt'^rrfid-       That  thc  defendant,  Bryan  AU^t^  clerk,  was  prefcnted,  infti- 
thc  p^  m.    t"^^^>  ^"^  induced  to  the  redory  oi^Burnham  St.  Mary's,  other- 
wife  Bttrnham  Wefgate  and  JJiple^  in  the  county  of  Norfolk^  in. 
thc  year  1766,  of  the  value  of  above  '^00  L  per  annum :  That 
he  had  firft  a  lodging,  and  afterwards  a  ready -furnilhed  houfe  in 
thc  faid  pariOi,  until  Mkhaelmas  now  laft  paft,  which  be  then 
quitted.    That  from  time  immemorial,  there  was  not^  nor  ii 
there  any  parfonage  houfe  upon  the  living-     That  under  thcfe  cir- 
cumilances,  the  defendant  abfinied  him/elf  from  all  refidence  on  thc 
faid  living,  :iv\d  from  every  parochial  duty^hom  the  28ih  day  of 
April  1775,  to  the  28th  day  of  December  now  laft  paft,  (being 
eight  months)  without  any  other  legal  excufei  and  did  not^^  during 

9  ^ 
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the  faid  eight  months^  rcfide'in  or  near  the  faid  iiring:  but  dd*     1776. 

ring  all  that  time  appointed  a  proper  and  fuffUient  curate^  or  eu^  — • 

tates^  for  all  parochial  duty  of  the  faid  defendant's  church   or       Voh'"* 
churches  belonging  to  the  faid  livinz,  which  curate  or  ourStes      *^^' 
were  retident  upon  the  faid  living. 

The  queftion  rcfcrvrd  w.\s,  *«  Whether,  under  all  thcfe  cir» 
^'  cumftances,  the  faid   defendant  (hall    be  deemed  guilty  of 
^*  wilful abfence,  and  non  rcHdencCjand  fubje£l  to  the  penalties^ 
<<  of  the  ftatutc  21  if.  8,  c.  13.?" 

Mr.  King  for  the  plaintiff'  was  beginning  fb  argue,  but  Lord 
Mansfield  called  upon  the  counfel  for  the  defendant  to  go  on. 

Mr.  Partriage^  for  the  defendant,  recited  the  preamble  of  the 
JiaU  21  H.  S.  c.  13.  and  alfo  the  26th  fcAion,  from  whence  he 
argued,  it  was  apparent  that  the  obje£ls  of  the  ftatute  were  of 
thr^e  kinds,  i/?.  That  the  cure  fhould  be  duly  and  regularly 
ferved.  2Jly^  That  hofpitality  (hould  be  maintained,  ^dfy^  That 
the  parfonage  houfeihottld  beupholden  and  preferred  in  a  condi- 
tion fit  for  the  incumbent  to  live  in.  That  thcfe  requifitcs  had  been 
complied  with  by  the  defendant,  as  far  as  lay  in  his  power.  As  to 
the  two  firft,  it  was  exprefsly  ftated  in  the  cafe,  that  there  was  a 
fufficient  curate  for  all  the  parochial  duty,  iS'c.  a£tually  refiitni 
upon  the  living.  In  refpetl  of  the  lad,  it  was  impoflible  in  this  cafe 
for  the  defendant  to  comply  with  it ;  becaufe,  from  time  immc*  « 

tnorial,  there  never  had  been  any  parfonage  houfe  in  the  parifli. 
It  would  be  abfurd,  therefore,  to  talk  of  rcfidence  for  the  purpofe 
of  repairs,  where  there  was  no  houfe  to  repair.  The  cafes  upon 
this  ftatute  are  very  few.  6  Co.  w^h*  Goodale  y.  ButUr.  Cro.  Eh 
590.  and  Goldejbor.  169.  S.  C.  The  words  in  6  Co.  arc  exprefs 
to  the  point.  *'  It  was  agreed,  that  lawful  imprifonment,  with- 
*'  out  covin,  is  a  good  ezcufe  for  non-rfidency  \  fo,  if  then  be  net 
**  any  parfonage  houfe  there**  Thcfe  cafes  arc  excepted  out  of 
the  ^(i  by  con(lru£lion  of  law.  In  Law  verfus  Ibhetfon^  Ea/l. 
II  Geo  3.  R.  B.  Lord  Mansfield Uid,  ••this  c^fc  is  extremely 
'•  clear ;  becaufe  the  defendant  has  abfented  himfelf  from  his  par- 
••  fonage  houfe  without  any  excufe,and  therefore  is  certainly  with- 
••  in  the  meaning  of  the  a  A.  It  has  been  determined  that  if  a  parfon 
••  lives  in  his  pariftijand-lets  his  parfonage  houfe, re ferving  a  cham- 
**  ber  to  himfelf,  he  is  yet  fubjeS  to  the  penalty*:  fo,if  he  keeps hia 
"  houfe  in  repair,  and  fervants  conftantly  live  in  itf,  he  himfelf  re-  590 
<•  fiding  clfewhere  i  for  the  refidence  muft  be  in  the  identical  houfe:  j^  f[7 
'•  therefore,  refidence  in  the  parifli,  even  in  a  houfe  of  htt  own,  h 
^  no  ezcufe.  Bat  if  there  is  no  parfonage  bonfcy  he  is  ezcofed  al- 

"  together 
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i']»]6.     "  the  uid  Humphry  Oavis^  his  heirs,  cxccutorsi  adminiftntors, 
■  "  and  adigns  for  ever," 

^*,  Hertfj  Everden  and  his  wife  furvived  the  teftator,  and  died 

Sauhcebji,  without  ever  having  had  iffbc. 

The  tciiator  had  fix  copyhold  mcffUagcs,  which  were  furrcn- 
dcrcd  to  the  ufc  of  his  will,  but  no  other  freehold  cftate  befidc^ 
that  devifcd  to  Henry  Everden. 

The  qucftion  was,  Whether  the  plaintiff  is  entitled  to  recovery 
if  not,  then  a  nonfuit  to  be  entered  ? 

Mr.  Buikrf  for  the  leffor  of  the  plaintiff,  dated  the  quedion  to 
be,  Whether  by  the  liinitation  to  the  tcftator's  right  heirs,  any 
cRate  paffed  or  not  -,  and  he  infiflred  no  eftate  at  all  paffed.  That 
by  a  devifc  to  the  right  heirs  of  a  man,  no  interell  whatever  paffes  : 
That  if  the  teftator  had  ftopped  at  the  devifc  to  the  daughters, 
the  reverfion  would  have  defcended  to  the  old  ufes.  a  P.  Wmi,  135, 
—3  Lev.  4o6v  2  Sa/k,  590.  10  Mod*  369.  Goodrigbt  v.  Wright. 

1  A  Wtns.  397.  S.  C.  That  if  the  teftator  meant  any  thing  by 
the  expreflion  "  to  his  right  heirsi'  he  muft  have  meant  fuch  per- 
fon  as  he  fliould  make  his  heir  }  namely,  Humphry  Davis  :  Such 
a  con(lru£tion  would  make  the  whole  will  confident,  and  no 
doubt  he  meant  to  give  a  freehold  to  Davis.  But,  fecondly,  fup* 
pofing  the  devifeg  incohfiftcnt,  the  devife  to  Davis^  as  being  the 
lad,  ought  to  takecffeft. 

Mr,  Davenport^  contra^  cited  ^rnith  ex  dim.  Davis  v.  Saunders^ 
Hit.  1 1  Geo,  3.  C,  S.  which  he  faid  was  this  very  cafe,  upon  an 
eje£tment  brought  there  ;  and  the  court  held  the  reverfion  did 
not  pafs  by  the  refiduary  devife.  Fide  this  cafe  fincc  reported, 

2  Biacijf.  Rep.  736. 

Lord  Mansfield  to  Mr.  Davenport.  I  have  looked  at  that  cafe, 
in  the  Common  Pleas,  and  it  is  in  point. 

Lord  Manffield^  after  dating  the  cafe,  proceeded  thus :  The 
queftioa  is,  Whether  tJie  devife  to  Humphry  Davis  includes  the 
reverfion  of  the  freehold  mcfluage  in  Church  Jlreet^  Edmonton^ 
and  the  copyhold  in  Barrowfield  ? 

This  quedion  depends  upon  whetlier  the  meffuage  and  copy* 
hold  were  within  the  intention  of  the  teftator  devifed  by  his 
will  to  his  right  heirs.  If  this  cafe  were  doubtful,  the  aulhoriry 
of  the  court  of  Common  Pleas  ought  to  guide  us ;  but  there  could 
be  DO  doubt,  if  the  quedion  were  res  integra^  that  the  clear  inten* 
lidn  of  the  teftator  was  not  to  include  the  reverfion  of  the  prc- 
mifes  in  quedion,  m  the  devife  to  his  fon-in-law  Humphry  IVi- 
vis.    For  he  fird  devifes  them  to  Henry  Everden  axul  his  wife  for 
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their  joint  li?eS|  and  to  the  furvivor  ;  then  to  their  clcieft  fon  and      1776. 
his  heirs  for  ever,  which  would  give  him  the  fee  ;  but  that  devife 


is  followed  by  other  wordsi  which  by  implication  (hew  he  me^mt      wrjw 
his  fon  Oiould  only  take  an  eftatc  tail,  with  remainder  over  to  SAunpAat* 
his  dauglitersi  and  if  they  died  without  iiTue,  thtn  the  eftate  was 
to  go  to  his  own  right  heirs.     The  whole  reverfion,  therefore,  is 
clearly  difpofcd  of. 

It  is  true,  where  a  man  devifes  lands  to  his  right  heire  ab- 
folutely,  the  heir  may  take  by  defcent  as  being  the  better  title ; 
but  where  the  lands  fo  deviftd  are  fubje£l  to  a  chargCi  he  mud 
take  under  the  will,  that  he  may  not  defeat  the  will.  Whatis 
the  meaning  here  ?  The  teftator  fays,  he  means  his  heirs  ihall 
take  by  defcent.  -After  this  devife,  he  gives  all  his  freehold  and 
copyhold  edates  to  the  leflbr  of  the  plaintiff.  But  he  gives  them 
for  purpofes  which  (hew  he  could  not  mean  to  include  this  cflate: 
for  he  dire£bs  they  (hail  be  fuld  immediately  for  payment  of  debts 
and  legacies  ;  and  the  refldue  of^the  money  arifing  from  the  fale 
to  be  divided  equally  amongft  his  children.  That  could  not  be 
done  in  refpe£l  of  the  ellate  in  queflion,  till  he  knew  whether  his 
fon  Henry  Everden  would  have  children  or  not.  As  to  the  fub- 
fequent  devife  of  the  refidue,  that  Cannot  go  further  than  the  iirfl : 
it  would  be  tautology  and  unintelligible,  unlefs  applied  to  the 
perfonal  eftate.  Therefore,  b^th  upon  the  authority  of  the  deter- 
mination in  the  Common  Pleas ^  and  independent  of  it,  I  am  clear- 
ly of  opinion  that  the  Ic(ror  of  the  plaintiff  has  no  title  to  recover. 

AsTON  Juflice — I  am  of  the  fame  opinion  :  As  to  the  fecond 
devife  of  the  reiidue,  there  is  nothing  for  it  to  operate  upon ;  for 
the  whole  is  before  devifed.  And  if  the  plaintiff's  conftrudion 
refpefling  the  devife  to  the  right  heirs  being  nugatory,  were  to 
prevail ;  Davis  the  truftce  muK  immediately  fell  the  whole  cftate, 
and  Henry  Everden  would  be  to  take  only  one  eighth  part  of  his 
own  eftate. 

Mr.  Juftice  Willes  was  of  the  fame  opinion. 

Per  Cur.    Let  a  nonfuit  be  entered. 


Full  verfus  Hutchins,  Clerk*  &mtdai. 

TJUl* CHINS  libelled  Eullxvi  the  ecclefiaRical  court  of  the  J^^fjJlX 
'*"^  Archdeacon    of    Totnefs  in  *  Devon/hire .  foi  tithes.      Full  Jtnterce, 
fet  up  a  modus^  and  alfo  feveral  cuftoms,  alleging  their  exiftence  to  dcfcndam 
have  been  from  time  immemorial,  or  at  lead  for  40  years.    The  ^r}^^  ^^^^ 

ral  cuftoms  refpcfting  tithes,  but  hid  rnbT.ctfdtu  trial 
K  2  eccleliadical 
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I  *j'j6.        At  the  trial,  I  inclined  to  think,  that  the  fettlement  being  made 
under  a  treaty  with  the  Courtof  Cbaneny^  and  approved  of  by  the 


\^fJt^   Mailer,  was  a  honafidt  tranfa£lion,  and  that  t\it  pofeffion  of  Lord 
KtN-      Mofitfortvr^%  not frauduUnt^  becaufe  it  was  \n  purfuance^  and  in 
execution^  of  the  truft. 

The  jury  found  a  verdi£l  for  the  plaintiflF,  damages  i  /•  and  if 
the  court  (hould  be  of  opinion  with  the  plaimifis,  then  the 
goods  were  to  be  delivered  fpecifically. 

Mr.  Wallace  and  Mr.  Davenport^  in  fupport  of  the  new  trial, 
infifted  that  the  fettlement  itfelf  was  a  fraud,  and  the  pofTcffion 
by  Lord  Montfort  the  ftrongeil  evidence  pofTible  of  an  intention 
to  deceive  creditors.  That  the  fad  of  Lord  Montfirfs  debts  be- 
ing made  known  to  the  trudees,  was  no  ground  for  excepting  this 
cafe  out  of  the  general  rule :  On  the  contrary,  they  ought  in  that 
cafe  to  have  fe.en  that  Lord  Montfort  did  not  meddle  with  the  for- 
tune brought  him  by  Lady  Montfort ;  but  (hould  have  had  that 
fum  invefted  in  them  for  the  purpofe  of  difcharging  the  debts 
due  at  that  time.  That  this  was  tlie  common  cafe  of  a  debtor 
making  a  beneficial  truft  for  himfclf. — ^That  Lord  Montfort  might 
have  difpofed  of  the  goods  during  his  lifetime  ;  and  confequently, 
as  againft  him  at  lead,  they  were  not  proteAcd  from  an  execution 
at  the  fuit  of  a  fair  creditor.  They  compared  this  to  the  cafe  of  a 
trader  felling  his  goods,  continuing  in  pofleffion,  and  afterwards 
becoming  bankrupt  ;  and  cited  3  Co.  80.  Twin/s  cafe. 

Mr.  Dunning  contra^  did  not  difpute  the  do£lrine  laid  down  in 
Twiners  cafe,  and  admitted,  that  viGble  pofleflion  was  a  (Irong 
circumftance,  in  all  cafes,  of  fraud.  But  he  inGftedthe  pofieffion 
iti  this  cafe  was  not  for  any  purpofe  of  fraud  but  confident  with 
and  agreeable  to  the  truft.  He  agreed  that  Lord  M»ntforfs  in- 
:  tereft  was  not  protefted,  but  contended  the  intereft  of  Lady 
Montfort  was  protefted  :  That  the  tranfa£lion  was  manifeftly  tons 
fdetznd  without  the  moil  diftant  intention  to  defraud,  and  there- 
fore the  plaintiffs  were  entitled  to  recover. 

Lord  Mansfield.*— The  qucftidn  in  this  cafe  is,  whether  the 
plaintiffs,  who  are  truftees  under  the  marriage  fettlement  of  Lord 
Montfort^  by  which  the  houfehold  goods  in  queftion  are  fettled  as 
heir  looms  with  the  houfe  in'ftridl  fettlement,  and  fpecifically 
enumerated  in  a  fchedule  annexed  to  the  fettlement,  fo  as  to  avoid 
any  fraud  by  the  addition  or  purchafe  of  new;  whether,  the 
truftees  are  entitled  to  the  pofieffion  of  thefe  goods  againft  the 
defendant  Mr.  i^//i/7f//. 

The  defendant  has  taken  the  goods  In  execution;  and  it  is  not 
difputed  that  he  is  a  fair  creditor.    But  tiie  plaiotiffs  bring  this 

aAioa 
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liAion  as  trudees  under  the  marriage  fettlement,  and  the  queftion      1 776. 
is.  Whether  they  are,  againft  the  defendant,  entitled  to  the  poflcf-  ^ 
fion  of  thefe  goods  for  the  purpofes  of  the  truft. — ^I  have  thought      wrjmt 
much  of  this  cafe  fince  the  trial,  and  in  every  light  in  wrhich  I     ^***" 
naye  confidered  it,  I  have  not  been  able  to  raife  a  doubt. 

The  principles  and  rules  of  the  common  law,  as  now  univer« 
fally  known  and  underftood,  are  fo  ftrong  againft  fraud  in  every 
fhape,  that  the  common  law  would  have  attained  every  end  pro- 
pofed  by  the  ftatutes  13  ELc.  5.  and  27  El.  c.  4.  The  former 
of  thefe  ftatutes  relates  to  creditors  only  %  the  latter  to  purchafers, 
Thefe  ftatutes  cannot  receive  too  liberal  a  conftrudioni  or  be  too 
much  extended  in  fuppreflion  of  frauds 

The Jlat  13  EL  c.  5.   which  relates  to  frauds  againft  credi- 
torSf  dire£ls  *^  that  no  a£l  whatever  done  to  defraud  a  creditor 
•«  or  creditors  (hall   be  of  any  effeft  againft  fuch  creditor  or 
«*  creditors.*'*  But  then  fuch  a  conftrudlion  is  not  to  be  made  in 
fupport  of  creditors  as  will  make  third  perfons  fufferers.  There- 
fore, the  ftatute  does  not  militate  againft  any  tranfadion  bonAfide^ 
and  where    there  is  no  imagination  of  fraud.    And  fo  is  the    < 
common  law<     But  if  the  tranfadion  be  not  hondfidiy   the  clr-    . 
cumftance  of  its  being  done  for  a  valuable  cmjiderathn^  will  not     * 
clone  take  it  out  of  the  ftatute.     I  have  known  feveral  cafes  where     / 
perfons  have  given  a  fair  ^ni.  full  price  lot  goods,  and  where  the 
poffeffton  was  aBuallj  changed  \  yet  being  done  for  the  purpofe  of     \ 
defeating  creditors,  the  tranfadlion  has  been  held  fraudulent^  and      > 
therefore  void. 

One  cafe  was,  where  there  had  been  a  decree  in  the  Court  of 
Chancery^  and  a  fequeft ration.  A  perfon  with  knowledge  of  the  de- 
cree, bought  the  houfe  and  goods  belonging  to  the  defendant,  and 
gave  a  full  price  for  them.  The  court  faid,  the  purchafe  being 
irith  a  manifcft  view  to  defeat  the  creditor,  was  fraudulent  5  and 
therefore^  notwithftanding  a  valuable  conGderation,  void — So,  if 
a  man  knows  of  a  judgment  and  execution,  and,  with  a  view  to 
defeat  it,  purchafes  the  debtor's  goods,  it  is  void  :  becaufe,  4he 
purpofe  is  iniquitous.  It  is  aftifting  one  man  to  cheat  another, 
which  the  law  will  never  allow.— There  are  many  things  which 
are  confidered  as  circumftances  of  fraud.  The  ftatute  fays  not  a 
ward  about  pojftjjton.  But  the  law  fays,  if  after  a  fale  of  goods^ 
the  vendee  continue  io  pofieffion,  and  appear  as  the  vifibleovrn^r^ 
it  is  evidence  of  fraud ;  becaufe  goods  pafs  by  delivery  :  But  it 
is  not  fo  in  the  cafe  of  a  Icafe,  for  that  docs  not  pafs  by  delivery. 

The  fat.  27  El.  c.  4.  does  not  go  to   voluntary  conveyancea 
fi7^rr/y  as  being  voluntary^hxxt  to  fuch  as  ztefraudtilent^i  A  fair  ^f^'^ehifrtt 
voluntary  conveyance  may  be  good  againft  creditors,  notwith-  boe «. 

il.mdi,;4  ^^^^^ 
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ftanding  its  .being  voluntary.  The  circumftance  of  a  man  be* 
ing  indebted  ;at  the  time  of  his  making  a  voluntary  conveyance^ 
is  an  argument  of  fraud.  The  queftiqn,  therefore,  in  every 
cafe  isj  Whether  the  a£i  done  is  a  bona  fide  tranfa^^ion,  or 
whether  it  is  a  trick  and  contrivance  to  defeat  creditors*  If 
there  be  a  conveyance  to  a  truftee  for  the  benefit  of  the  debtor^  it 
is  fraudulent.  The  queftion  then  is.  Whether  this  fettlement  is^ 
of  that  fort.  It  is  a  fettlement  which  is  very  common  in  great 
families.  In  viills  of  great  eftates,  nothing  is  fo  frequent  as  de- 
vifes  of  part  of  iho perflt^al  iftaU  to  go  as  heir  looms*  i  For  in« 


*  At  the  Uft  fittings  in  MUUtJex  in  Tn'iii/jr  Term  1779,  the  following  cafe  arofe 
upon  the  will  of  the  Utc  Lord  Foley 9  and  was  tried  before  Lord  MamifieU^t  fTefimimfier. 
The  name  of  it  was  Folej^  and  another  ^gmii/l  Burntil  and  another,  Oieriffs  of  AOddU" 
fexm '  It  was  an  a^ion  of  trvotr  brought  by  the  plaintiffsi  who  were  trufteea  and 
executon  under  the  late  Lord  F^left  will,  again  ft  the  defendants,  to  recover  a  certaio 
quantity  of  winr,  linn^  and  ti^w  taken  by  the  defendants  in  execution,  at  the  fuit 
of  a  creditor  of  t!)e  prefent  Lord  F«/ry,  the  late  Lord  Fo/ry*8  eldefl  fon.  Upon  not 
guilty  pleaded,  the  cafe  at  the  trial  appeared  to  be  as  follows  t  Ibcmaa  Lord  Fo/ry  by 
will  dated  igtb  Jimt  1777,  ^^^  ^Y  ^  codicil  dated  the  17th  of  September  following, 
devifed  all  his  real  eftates  in  federal  counties  to  the  plaintiffs  for  a  term  of  99 
yean,  and  fubje^  thereto,  to  his  cldeft  fon  Tbomas  Foley  for  life,  with  remainder  to 
his  iirfl  and  other  fons  in  (lii^  fettlement.  Remainder  to  bit  fecond  fon  Edward 
Foley  for  life,  with  remainder  to  his  firft  and  other  fons  in  drlGt  fettlement.  Re. 
mainder  to  Andrero  Foley  one  of  the  pbintiffc,  with  remainder  to  his  firft  and  other 
fons  in  like  manner  j  with  remainders  over.  The  trufts  of  the  term  were  to  re. 
ceive  the  rents  and  profits,  and  thereout,  according  to  their  will  and  picafuie,  t^ 
aUow  the  two  fons  tbomas  and  Edvfard^  yearly  and  every  year,  any  fum  or  fums 
of  money  not  exceeding  in  the  whole  ttie  fum  of  6000 /•  in  any  one  yc-ar,  till  fuch 
time  at  the  debts  of  his  did  two  fons  ihould  be  difcharged ;  but  fo  as  his  faid  two  fons 
.  ihould  have  no  eftate  or  intereft  in  the  rents  and  profits  of  the  faid  premifes.  And  then 
the  teflator,  after  providing  for  the  difcharge  of  Ills  faid  font*  debts,  devifed  as  follows: 
**  Alfo  I  give  and  bequeath  all  the  ilandards,  fixtures,  boufi^/d goods,  implements,  and 
'<  bokjbold  furniture,  pidurts,  tapeftry,  gold  and  fiJver  pUte,  china,  porcelaine,  glafs, 
«  Satuet,  buAa,  libraries  and  books,  wlilch  ituM.  be  in  the  faid  fevcral  capital  mcf- 
<<  fuages,  called  Stohf  Great  fKttl^,  and  Foley  Houfe  to  be  held  and  enjoyed  by  the 
**  fevtral  perfons  who  from  time  to  time  ihall  fucceflively  and  refpedively  be  entitled 
**  to  the  ufe  and  poflfeffion  of  the  fame  houfes  refpe6lively,  as  and  in  the  nature  of 
**  beir  /oms,  to  be  annexed  to,  and  go  afongwith,  fuch  houfes  refpedively  forever.'* 

At  the  death  of  the  teftaior  there  was  a  coniiderable  quantity  of  tpuw,  />««,  and 
ebina  in  Foley  Houfe* 

The  truAees  under  the  will  of  Lord  Foley,  permitted  his  eldeft  fon  Lord  Foley 
«nd  his  family  to  live  in  Foley  Houfe  rent  free ;  fent  him  the  key  of  the  wme,  and 
'  Lady  Fa/fjp  the  key  of  the  linen  and  ebina:  which  they  accordingly  ufed  as  they 
liked,  and  continued  in  pofleffion  of,  till  they  were  uken  in  execution  by  the  de^ 
feodants  in  t^ia  aftion.  Upon  the  execution's  coming  into  the  houfe,  the  plaimi A 
gave  notice  to  the  Aieriffthat  part  of  the  wme,  tmen,  and  ebina,  fpecifying  the  par- 
Ciculan  of  ecch,  belonged  to  them  at  the  trutleet  and  axecutors  under  the  bee  Lord 
Foley*$  will,  and  demanded  them  to  be  delivered  up  j  which  was  refufed. 

The  jury  at  the  trial  found  a  vtrdidl  for  the  plaintiffs,  to  the  amount  of  the  mine,, 
Knen,  and  china,  takes  in  execution;  and  the  dcfeodaau  scquicfccd  without  mov» 
iogforaoewlrialt 
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ftancc,  Ihc  dcvifc  of  the  Duke  of  BnJgewater*s  library,— The  old     1776. 
Duke  of  Newc/ifi//s  plate.    So  in  marriage  fettlcmcnts,  it  is  very  ■ 

common  for  libraries  and  plate  to  be  thus  fettled,  and  for  chat-  ^"^^jitt^ 
tcls  and  leafcs  to  go  along  with  the  latid.  If  the  hufband  grows  ^*  '^ 
extravagant,  there  neVer  was  an  idea  that  thefe  could  afterwards 
be  overturned.  If  this  court  were  to  determine  they  fliould,  the 
parties  would  refort  to  Chancery.— We  come  then  to  the  circum- 
ftanccs  of  the  pfefent  cafe,  which  arc  very  fliong.  There  is  not 
a  fuggcftion  of  any  intention  to  defraud,  or  the  mod  diftant  view 
6f  difappoiniing  any  creditor.  The  very  objection  of  the  marriage 
fcitlcment  Was,  that  the  lady*s  fortune  might  be  applied  to  the 
difcharge  of  all  Lord  Montfort^s  debts  :  the  amount  of  this  for- 
tune was  10,000  L  and  was  thought  fully  fuflicient  for  that  pur- 
^fofe,  Befides  this,  it  is  a  fcttlement  approved  by  a  Mader  in 
Chancery.  Mod  clearly  the  Mafter  in  Chancery  and  the  Great 
Seal  could  have  no  fraudulent  view*  But  it  appears  further,  that 
the  reafon  why  the  goods  were  inferted  was,  becaufc  the  fettle* 
ment  of  the  real  eitate  alone  was  thought  inadequate  without  them* 
Clearly,  thereforr,  it  was  no  contrivance  to  defeat  creditors,  but 
meant  as  a  proviGou  for  the  lady  if  (he  furvived,  and  heir  looms 
for  the  eldtd  fon. 

An  argument,  however,  is  drawn  from  the  pofftffion^  as  a  ftrong 
circumftance  of  fraud  :  but  it  does  not  hold  in  this  cafe.  It  is  a 
part  of  the  trujl  that  the  goods  (hall  continue  in  the  hoafe  \  and 
for  a  very  obvious  reafon  :  becaufe,  the  furniture  of  one  houfe 
will  not  fuit  another ;  and  it  was  the  bufinefs  of  the  truftees  to 
fee  the  goods  were  not  removed^ 

If  Lord  Montfort  had  let  his  houfe  with  the  furniture,  referv- 
ing^oiie  rent  for  the  houfe,  and  another  for  the  furniture;  or  if 
the  rent  could  be  apportioned,  the  creditors  would  be  entitled  to 
the  rent ;  but  they  have  no  right  to  take  the  goods  themfelves  : 
The  poflefTion  of  them  belongs  to  the  truftees,  and  the  abfolute 
property  of  them  is  now  veftcd  in  the  eldcft  fon. 

I  expefted  an  authority;  but  though  fuch  fettlemcnts are  fre- 
quent, no  cafe  has  been  cited  to  (hew  they  are  fraudulent.  How 
common  are  fettlemcnts  of  chattels,  and  money  in  the  (locks  : 
Can  there  be  a  doubt  but  they  are  good  ?  Yet  the.crcditors  would 
be  entitled  to  the  dividends  during  the  intereft  of  the  debtor. 
Here,  there  was  clearly  no  intention  to  defraud,  and  there  is  a 
good  conflderation.  Therefore,  I  am  of  opinion  it  could  not  be 
kft  to  the  jury  to  finj'the  feltlemcnt  fraudulent,  merely  becaufe 

Vox- If.  C  there 
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1 7  76.     there  were  creditors.    Th^  goods  mud  now  be  kept  in  the  hovfe 
for  the  benefit  of  the  fon. 


-virpa  AsTON  Juftice.    I  am  of  the  fame  opinion. 

jcm-  WiLLES  Juftice.— I  am  of  the  fame  opinion. 


WSTT, 


Ptr  Ct4r.     Rule  for  a  new  trial  difcharged. 

Zx»rd  MAN$FiELD.--»The  goods  and  famiture  that  have  not  been 
fold  are  to  be  delivered  fpecifieally.  As  to  thofe  which  have 
been  fold,  let  any  indifferent  perfon  put  a  valu?  upon  them ;  the 
value  to  be  paidbyMr.J&n//^  and  the  amount  veiled  in  govem- 
irxnt  fecurities  at  3  L  per  cent,  upon  the  trufts  of  the  fettlement  \ 
the  intereft  to  be  paid  to  Alderman  Kenntti  during  Lord  MonU 
firf%  life.  And  as  'to  all  the  goods  which  are  not  included  in 
the  fchedulci  they  belong  to  the  defendant  under  the  execution. 

N.  B.  This  wasconfented  to  at  Nifi  Prius^  in  cafe  the  court 
Ihould  be  with  the  plaintiffs  upon  the  general  queftion. 


-MoriT^h.  Marty N  verfus   Hind. 

J[v*e!IfAa  TJPON  flicwing  caufe  why  a  new  trial  fliould  not  be  grant- 
ticie  totiie  ^  ed»  the  cafe  as  it  appeared  by  the  report  was  to  this  effefi. 
thcr^y  ap.  The  aQion  was  an  a£lion  brought  by  tlie  plaintiff againft  the  de- 
cwiteofhit  ^^'*^*°'»  ^^^  ^**  ***^  rcflor  of  St.  Ann's  Wefiminjicr^  to  recover 
charch,  a  fum  of  money  due  from  him  to  the  plaintiff,  for  officiating 
traUowmm  ^^  ^^^  curate.  The  declaration  confided  of  (everal  counts.  The 
a  Wary  and  x^ixxA.  count,  on  which  the  verdift  was  takenj  dated  as  follows  s 
htm  in  the  *'  And  whereas  alfo  the  faid  Richard  at  the  time  of  the  making  the 
^^^^^11  •*  promifc  and  undertaking  hereinafter  next  mentioned,  was,  and 
ctierwft  <<  from  thcncc  always  hitherto  hath  been,  and  dill  is,  re£lor  of  the 
^^€djrf^  "  f*'*^  P*"*  church  of  St.  AnnWeJminfterm  the  faid  county,  to 
tkal^ej^  «  ^it,  at  Wejtmin/lcr  in  the  faid  county,  and  the  faid  Richard  bc- 
lawfuiiy  i«.  '^  ing  fttch're£lor  as  aforefaid,  by  a  certain  inftrument  in  writings 
arTfiMiJr  **  fubfcribed  by  and  with  the  proper  hand  of  the  faid  Richard^ 
\w  cannot  <*  bearing  date  the  13th  of  February  1769,  at  Wejiminjier  afore- 
r2^««m  "  faid,  he  the  fatdiJif^iin/undertpok,  and  to  the  faid  rAwjwx  then 

without       •«  and  there  faithfully  promifid  to  retain^  and  continue  the  faid  Tbo- 

caufe  2  and  *  *        ^ 

if  (lie  falapy   *'  mas  Xo  ^jUdate  in  the  faid  churchy  until  he  Jbouldhe  othernuife  pro^ 

Irf'S'fnT'*  "  ^^^^  ^^^^fi^  icckfiajlkal  preferment^  unlefs,  h^  fault  by  hina 
maintain  «/•  «  committed,  he  the  faid  Thomas  diould  be  lawfiJlj  remofued  from 

"thMtitie.^  "  ^^  f*"^^  $  *"^  ^^  P*y  ^*°*  ^^^  '*"**  ^^  ^f^y  guineas  a  year  dur* 
A  rt^crfiif  cc  ii^g  that  time.  And  the  faid  Thomas  tn  h€t  fays,  that  although 
^ftfi^kai'''  *'  he  is  not  yet  provided  with  any  other  ecdefiaftical  preferment, 
{^thiniL    ^  "^'  ^^^  ^^^  lawfully  removed  from  the  fame  church,  or 

liwaning  of  4«cb  title. 

5  f*  officiating 
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^  officiating  tlierrin,  yet  the  faid  RictmrJ^  not  regarding)  t^c*'^     I77(^ 
Pfea  non  opmpft.    Verdia  fot  the  plaihtiff.    At  the  trial,  *•  ■ 
plaintiff,  in  order  to  prove  the  defcrtdant^s  ttndteHaking,  gate  ta  ^'tjijj* 
cridence  the  following  certificate  dircded  to  the  biibop  of     Mi»% 
.Ltndrn  on  the  plaintiff^a  being  ordained  prieftv 

«  Tbefe  are  to  certify  to  your  Lordfllip,  that  I,  Rkbmrd  Himif 
"  rcftor  of  St.  Antft  Wtptnnjkr^  in  the  county  .of  Jf/dc2l^^, 
<<  and  your  Lord(bip's  diocefc  of  Lomion^  do  hereby  nominaes 
*<  and  appoint  the  Reverend  Tbcmat  Martjn^  to  perform  the  o^ 
*'  fice  of  curate  in  my  church  of  St.  Ann  aforrfaid  (  and  do  pro* 
^<  mife  to  allow  him  a  yearly  fum  of  fifty  guineas  for  his  main* 
^  tenance  in  the  fame,  and  to  continue  him  to  officiate  in  my  faid 
**  churchi  until  be  Jbali  bt  oibervf'fe  fh/wdeioffimeeeckjit^icd 
**  preferment  ;  unlefs,  by  any  fault  by  him  committed,  he  (hall 
"  be  lawfully  removed  from  the  fame.  And  I  hereby  folemnly 
*<  declare,  that  I  do  n9t  fraudulently  give  this  certificate  to  eniitkt 
^*  the  faid  Tiomas  Martjn  to  receive  htly  orders^  biit  with  a  real 
*<  intention  to  employ  him  in  my  fiiid  church  according  to  what 
^  is  before  exprcfled.  Witnefs  my  hand  this  13th  day  of  Febru* 
^  nry  1769.     R.  Hind.'* 

On  the  part  of  the  defendant,  two  feveral  notices  were  produ- 
ced from  him  to  the  plaintiff;  one,  dated  26th  of  November  1 774  \ 
the  other,  dated  June  i6th  1775,  dircfting  him  to  quit  the  cu- 
racy :  The  laft  of  which  was  in  thefc  words.  "  Dr.  Hindher^^ 
M  ^y  gives  notice  to  Mr.  Martyn  to  quit  the  curacy  of  this  pa.* 
*<  rifli  on  the  26ih  of  next  month,  agreeably  to  a  former  notice 
^  given  to  him  on  the  26th  of  laft  Nevemier/'  They  alfo  pro- 
duced an  appointment  of  the  plaintiff  to  the  readerfliip  of  the 
parifli  in  June  17699  of  the  value  of  30/.  per  annum.  In  ve« 
fpecl  of  thisofiicc,  it  appeared,  by  the  entries  in  the  parifli  booky^ 
that  from  the  year  1718,  a  reader  was  fupported  by  the  will  of 
a  Mr.  Bi/bop  out  of  the  profits  of  fome  leafehold  premifes,  until 
the  year  1I34:  fiom  which  time  the  reader  was  fupported  by 
order  of  the  vefiry^  and  at  tbelr  nvilly  out  of  monies  allowed  th« 
churchwardens  in  their  accounts.  1  hat  the  reader  was  appointed 
by  thd  veftry  ;  but  no  traces  could  be  found  of  any  appointment 
piortotheyearl7i8.  That  the  duty  of  the  plaintiff,  as  teader^ 
itas  to  read  prayers  on  fuch  days  as  the  parfon  of  the  parifli  m^s 
not  ofed  to  perform  divine  iervice.  ^ 

Mr.  -Dunning  aad  Mr.  Buller^  who  fliewed  caufe,  iafifted,  that 
a  reodirfilp  was  m  eeeUJtaJUcal  preferment.  That,  accofding  to 
Dr.  Bum  in  hb  third  volume  of  ecclefiaftical  law,  the  oiSce  bc» 
gw  in  the  third  ceolury  \  and  was  one  of  the  five  infcnor  orders 
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177^     in  the  Rotni/b  church.     That  in  the  Greek  church,  they  were 
appoint  hy  ordinatiofh  :  But  in  the  Latin  churchy  ordination 


tr/J*  '"^^  "^^  ncccffiry.  That  in  H^ales,  in  many  parts  of  iEn^AMii/,  and 
{luift*  in  colleges,  perfons  officiate  as  readers  who  are  not  even  in  or- 
ders. That  in  this  partfti  there  was  no  reader  till  1718  ;  and 
though  at  that  time  a  fund  was  appointed  fufficient  to  fupport  it 
during  a  certain  period,  it  was  now  an  oflfice  determinable  ac  the  ' 
will  of  the  parifliioners  ;  and  therefore,  could  not  in  any  light  be 
confidered  as  preferment  within  the\neaning  of  the  title.  If  fo, 
the  remaining  objeiHon  was,  that  the  title  kfelf  was  only  an  engage- 
ment to  indemnify  the  bifiiop,  and  no  pvomife  or  undertaking  to 
provide  for  the  plaintiff.  As  to  that,  they  infided,  that  by  the 
terms  of  the  inftrument  it  was  dearly  a  certifica/te  of  the  plaintiff's 
appointment  to  the  office  of  curate  in  the  defendant's  church ;  a 
promife  to  allow  him  fifty  guineas  per  annum  ;  and  an  cxprefs- 
undertaking  to  continue  him  in  the  office  till  otherwife  provided 
fos.  Added  to  whkh,  it  contained  a  folemn  declaration  that  the 
defendant  did  not  mean  it  as  a  mere  tide  to  the  plaintiff  to  enable 
him  to  obtain  pricd's  orders  ;  but  to  give  him  z  permanent  intereft, 
•  determinable  only  in  two  events,  neither  of  which  had  taken  place; 
namely,  his  being  provided  with  feme  ecclcri<i(lical  preferment, 
or  being  lawfully  removed  for  Come  fault. — ^Tb at  if  it  was  n^i^. 
meant  as  a  title^  it  could  be  11a  i4)deranity  to  the  biQiop  9  and 
therefore,  there  was  no  ground  for  fuch  objection. — To  (hew  tlic, 
confideration  was  a  good  and  fufficient  ground  for  the  promife 
«  alleged,  they  relied  on  Dutton  verfus  PooU^  i  Ventr.  318.  332.  ♦• 

I^Ir.  Wallace f  Mr.  Mansfield^  and  Mr.  Davenport^  contra^  for  the 
defendant,  contended :  1  ft.  That  this  certificate  was  no  promife  or 
undertaking  on  the  part  of  the  defendant,  to  employ  the  plaintifF 
as  his  curate ;  but  intended  merely  as  an  indemnity  to>  the  biffiop 
agatnft  the  proviGons  of  the  33d  canon  :  by  which,  every  bilbop, 
who  ordains  a  parfon  without  2,  title,  is  obliged  to  maintain  fuch. 
perfon  at  his  own  expence.  That  this  was  the  object  of  both 
parties  at  the  time,  was  apparent  from  the  certificate  being  fent- 
to  the  biflipp,  kept  in  his  cuftody,  and  produced  at  the  triial  by 
his  fecretary.  By  the  terms  of  it,  the  contraft  was  with  the  *i- 
Jhp  only  i  and  if  he  had  brought  an  aflion,  fuggefting  a  damage 
fuftaincd  by  the  plaintiff's  being  witliout  pieferment,  the  adioa 
would  have  lain.  Bcfides,  in  all  contrafts,  the  obligation  ought 
to  be  teciprocaL  But  here  the  plaintiff  might  have  quitted  the  cu* 
racy  at  his  pleafure.  adly,  They  objcSed  that  the  pUintiff- 
bad  no  licence  from  the  biffiop  to  officiate  as  curate  %  aiwl  fup-. 
pofiitg  he,  bad,  ttill  he  was  removable  at  pleafure:  Therefbrcn 
15  cooU 


EASTER  TERM  i6  George  III.  JB. /I.  44b 

«ou1d  not  maintain  this  a£tion.     To  this  point,  were  cited,  2      T'j'jS^ 
'Saiky    ^66.     Bunburj    273.      2    Fez.  427.     Nny.    15.     Bott  ▼. 


Sir  Edward  Brahahn*  yWy.  Th^t  the  appointment  of  the  ^^^^/'^ 
pUintifFtothe  rcadcrfhip  of  St.  Artn\  at  the  falary  of  30  /.  per  )iikd. 
wtnutn^  was  an  ecclcfiaftical  preferment.  That  the  duty  of  the 
reader  in  fuch  a  cafe  was  not  fuch  as  a  tayman  could  perform,  bat 
required  the  whole  of  the  divine  fervice  to  be  read,  and  that  he 
ihould  afBft  in  the  adniiniftrarion  of  the  facraioient  :  And  cited 
3  Burn.  Ec*  Law,  tit.  Ordiftatiffn,  p.  24* 

Lord  Mansfield  uf  on  the  argument  faid;  this  is  a  general  quef^ 
tton,  and  quite  new.  It  does  not  turn  upon  a  diftinfi-ion  be- 
twccn  perpet ttai  cMTZtts  and  general  or  temporary  curates.  There 
18  a  diftin£lion  between  curates  licenfedy  and  curates  not  licent 
rd.  If  not  Hcenfed,  they  are  removable  at  pleafore.  But  if 
Ticenfed,  they  are  only  remcvabley3i5  tmdc  ;  for  inftance,  by  the 
confait  of  the  bifliop  ;  or  where  the  redor  does  the  jtaty  h«aife}f.  ' 
^fiut  the  great  point  in  this  cafe  is,  what  is  the  ^inrport  of  the 
bb]i{(^Hon  which  a  perfou  coAies  under,  by  giving  fuCh  a  tfcle  to 
A.C  biOiop  :  Whether  ic  is  a  jus  qu^tium  in  the  ctinte,  fo  as  he  . 
.ca^i  oblige  the  parfon  to  make  good  the  falary  to  him,  according 
40  the  terms  of  the  certificate.  As  to  the  plaintiflF's  not  having 
•a  F.cenfe  in  this  cafe,  it  is  true  the  bifhop  has  not  iicenfed  him 
in7&r«},  buthe  hasyM^mv/iaZ/jr  and  in  ef{is£i  licenfed  htm,  bjr 
receiving  his  title.  It  is  a  matter  of  inportancc  \  and,  therefore, 
J9it  will  chink  of  it*    - 

<7f/r.  advifare  vtih. 

Afterwards,  on  this  day,  Lord  Mansfield Acihrtx^d  the  opinion 
of  the  court  as  follo\\^  : 

This  is  an  aftiott  brought  by  the  plaintiff,  as  curate  of  the 
defendant,  who  is  reftor  of  the  parifti  of  St.  Ann*s  Wejlmrnjler, 
to  recover  *a  fum  of  money  due  to  him  for  his  (alary  or  ftipend. 
His  Lordfhip  ftated  the  third  count  upon  which  the  ver^ift  was 
taken  ^ — the  title  for  the  plaintifPs  having  prieft's  orders,  :ind 
the  two  notices  to  quit  *  :  and  then  proceeded  thus :  "    ^y.^^^ 

It  has  been  argued,  that  this  was  a  rcafonable  notice  td  the  43S« 
plaintiff,  fuppofing  Dr.  Hind  could  remove  him  at  his  pleafure, 
*fHc  defendant  employed  another  curate.    It  was  admitted  that 
the   plaintiiF  was  always  ready  to  perform  the  duty  of  curateH    . 
and  the  defendant  engaged  to  admit  this,  to  avoid   any  conteft 
between  him  and  the  new  curate. '    ' 

'  '  At  the  trial,  ardefence  was  attempted,  viz  \  that  the  phintlff  was 
lawfttily  removed-  for  faults  by  him  commhted,  and  imputa- 
tions vfttt  throVa  uf>0R  his  life  and  mamiers  ;  &nd  evidence  bf- 
•    »  '  C  3  fcrrcd 
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177^     feved  to  prove  the  inregolarity  of  bis  condud  ;  but  I  would 
*   ''  not  fuffer  them  to  go  into  any  criminal  charge  agaioft  the  plain* 

t^"  ^^'  Becaufe  I  thought,  in  ^e  firft  place,  that  the  defendant 
Hiftki.  onght  in  that  cafe  to  have  complained  to  the  bifliop,  and  ob- 
tained his  fentence,  or  judgment,  or  dire£kioo  in  a  Jhrmai^  or 
at  leaft  in  ^fuwmnrj  way:  And  fecondly,  if  the  defendant  could, 
without  applying  to  the  bifliop,  have  removed  the  plaintiff  for 
a  caufe,  ftthje^^  to  the  opinion  of  this  or  any  other  court,  aa 
tothe  fufficiencyof  fuch  cattfe  of  removal}  he  ought  to  have 
{iven  the  plaintiff  notice  ofit*  But  to  the  noticea  given  to  the 
plaintiff  to  quit,  he  fpecifiea  no  fault  or  objedion,  but  groanda 
them  on  his  mere  will  and  plcafup^.  It  did  not  appear  by  the 
.evidence,  that  he  had  ever  hinted  to  the  plaintiff,  what  was  now 
h^/urprifi  offered  to  be  laid  to  hta  charge  ;  fo  that  he  could 
not  poffibly  be  prepared  to  make  any  anfwer  to  the  chaTge.«-*-Th!& 
obje^ion  of  mine  to  the  cntciing  into  proof  of  fuch  a  charge, 
haa  not  been  ^^mplainod  of,  nor  mentioned  by  counfel ;  nor  has 
any  motion  been  made  for  a  new  trial,  in  order  to  let  the  defend* 
«nt  into  thai  evidence.  But  t  think  fit  to  take  notice  of  it, 
becanfe  I  have  heard  of  it  ;  and' wifli  the  grounds  upon  which 
this  caqfe  is  determined  may  not  be  mifapprehended.  Upon 
full  confideration  we  are  of  opinion,  that  it  was  Tight  not  to  fuf* 
^  the  def(^dant^  under  thefe  circumftances,  to  juftify  the  re* 
jnoval  of  the  plaintiff,  by  an  aecufation  produced  for  the  firft  time 
at  the  trial  of  the  caufe.  And,  therefore « I  defire  it  may  be  un^ 
derftoodji  that  whatever  the  decifion  of  the  prefent  caufe  may  be, 
we  do  not  proceed  upon  any  ground  that  fuch  a  curate  aa  thia 
may  not  be  rpinoved  by  the  bifiiop  \  or  even  that  if  a  milbeha- 
viour  is  precifely  notified  to  him,  as  the  caufe  of  his  removal, 
the  reiSlor  may  not  juftify  himfelf  by  that  caufe,  if  it  be  true  i^ 
h&  and  fufllcicnt  in  law.  That  ground  is  ftill  open  and  may 
be  iiififted  upon  in  cafe  of  anather  a^on. 

After  over- ruling  this  attempt,  the  caufe  being  general,  and 
flew  in  Wejlminflir  Dall,  I  de^red  to  laye  it  for  the  opinion  of 
this  court ;  and  the  jury  gave  a  verdict  for  |h^  plaintiff,  fubjeft 
10  that  opinion. 

Thrcf  objedxons  ate  made  to  the  plaintiff's  recovering  in  this 
aftion.  Furft  ^bat  t\it  praoupTh  a  promife  to,  and  a  e$ntwM^ 
pt  engag^m^nt  with,  the  ^i/bfip^  to  iW^iqi^him  from  maintain- 
ing the  plaintiff  *,  but  is  uopnmfft  nQ  contrail,  no  engage^ 
inenf  wi(b  the  plfiintjf^  and,  therefore,  gives  him  no  sight  to 
fue  — The  fic^d  objcdion  is,  that  the  plaintiff  is  not  ficet^ 
j>y  the  f)|(hc^.«»Th^  fiirj  objcdl^cn  s%  tliat  the  pbiniif,  on 

the 
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the  26th  of  June  i'j6^^  was  appointed  reader  of  extra  prayers      1776. 
in  this  pariih  church,  at  the  hours  of  X  z  and  4  o'clock,  at  a 


falarjr  of  307.  a  year,  to  be  paid  by  the  churchwardens,  and    Mabttk 
charged  in  their  accounts.     This,  the  defendant  fays,  is  an      Hih^. 
eecleftajlical  preferment^  and  confequently,  that  the  defemlant, 
from  that  day,  was  not  obliged  to  continue  the  plaintiff  as  his 
curate. 

As  to  the  firft.  Whether  the  plaintiflF  can  maintain  any  adion, 
it  will  be  necefiary  to  examine  and  confider  the  nature  of  the 
////f,  and  the  nature  of  the  certificate  to  the  biOiop.  In  the 
canons  of  1603,  by  the  33d  canon,  there  is  this  provifion*- 
'<  It  has  been  long  fince  provided  by  many  decrees  of  the  ancient 
*<  fathers,  that  none  (hall  be  admitted  either  deacoi^  or  prieft, 
<<  who  had  not  firft  ibme  place  to  exercife  his  fun£lion  in : 
**  According  to  which  examples  we  do  ordain,  that  henceforth 
«*  no  perfon  (hall  be  admitted  into  facred  orders,  except  he  (hall 
**  at  that  time  exhibit  to  the  biihop,  of  whom  he  de(ireth  impo- 
*<  Gcion  of  hands,  a  prefentation  of  himfelf  to  fome  eccUJmJtual  ^ 
"  preferment^  then  void  in  thot  diecefe  :  Or  fliall  bring  to  the 
**  fatd  biihop  a  true  and  undoubted  certificate^  that  either  he  is 
•*  provided  offime  church  within  the  f^id  diocefe^  where  he  may 
<<  attend  the  cure  of  fouls  *,  or  of  fome  minifter's  place  vacant  in 
<<  the  cathedral  church  of  that  diocefe,  or  in  fome  other  collegiate 
*'  church  therein  alfofituate,  where  he  may  execute  his  miniftry 
<^  iSc.  And.  if  any  bifliop  (hall  admit  any  perfon  into  the  mi- 
*<  ni(^ry  that  hath  none  of  thc'fe  titles,  as  is  aforefaid,  then  he 
<<  (hall  keep  and  maintain  him  with  all  things  neceflary,  till  he 
«  do  prefer  him  to  fome  eccle(ia(lical  living." 

This  Ihews,  that,  by  the  general  canon  law,  it  is  not  barely 
neceffary,  that  a  man,  to  be  ordained,  (hould  have  a  mainte- 
nance \  bat  that  he  (hould  likewife  have,  vnttrinthe  diocefe^  fome 
church  where  he  may  exercife  his  minifterial  funAion :  For  that 
is  the  ground  upon  which  the  bifliop  is  entitled  ta ordain;  and 
if  the  cure  is  in  another  diocefe,  the  bi(hop  ofiends  by  ordaining 
btm  without  fpecial  letters  dimiffory  for  that  purpoie.  Vide 
Gihfon*^  Commentary  upon  this  title,  page  162-3. 

It  muft  therefore  be  a  churchy  or  place  noithin  the  diocefe^ 
where  he  may  exercife  his  fundion^  and  this  provifion  I  take 
to  be  older  than  the''  penalty  upon  4he  bi(bop  i  for  that  began 
in  the  year  laoo. 

What  then  is  the  bifiiop  to  be  informed  of  before  he  ordains? 
That  the  perfon  to  be  ordained  has',  in  the  diccefe^  fome  henefice^ 

C  4  church f, 
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1776.     church,  or  curacy^  ae  in  the  canon  nbovementi^ned.     When  thd 

bifhop  is  certified  of  this,  he   is  liable  to  no  penalty ;  and  if> 

tlfjiu^    after  fuch  certificate,  the  clergyman,  who  is  ordained,  quit  the 

Hiuo.      curacy,  or  be  unjuftly  removed,  the  biQiop  is  not  in  fault.     He 

is  only  liablei  in  cafe  he  ordains  ivii/jout  fuch  certificate. 

In  the.  next  place,  what  is  the  operation  of  the  certificate  ? 
It  is  not  a  contra£b  with  the  bifhop  to  indemnify  him  ;  but  a 
certificate  and  afTuranceto  the  bifhop  of  a  matter  of  fad :  That 
fuch  a  one  has  appointed  the  perfon  named  in  the  certificate,  to 
be  curate  of  his  parifh  \  that  he  undertakes  to  pay  him  a  certain 
falary,  and  that  he  will  continue  him  in  Hit  curacy  till  iie  \sr 
otherwife  provided.  It  is  difficult  to  raife  a  queflion,  when  the 
mere  flate  of  the  certificate  itfelf  makes  the  cafe  plainer  than 
any  argument  can  do.  It  is  no  indemnity  to  the  bifhop,  or  any 
thing  like  it.  It  is  no  promife  to,  or  contra£t  with  him,  but 
merely  an  information  of  a  matter  of  fa£l. 

As  to  the  cafe  of  Dutton  verfus  Poole^  i  V^nt.  318.  332.  it  is 
matter  of  furprife,  how  a  doubt  could  have  arifcn  in  that  cafe. 
It  was  a  promife  to  the  father  by  a  perfon  in  remainder,  that 
if  he  would  leave  fo  much  wood  flanding,  he  would  pay  his 
daughter  1000/.  the  value  of  the  wood  which  the  father  had 
intended  to  cut  down.  The  daughter,  upon  the  father's  death, 
brought  an  n£lion  for  the  1000/.  and  the  court  held  (he  was 
entitled  to  bring  the  aftlon.  And  upon  error,  the  judgment.was 
affirmed.  But  this  cafe  is  infinitely  flrongcr ;  f <  r  it  is  in  no  pof- 
iible  refpcck  a  promife,  but  merely  a  matter  of  information  to 
the  bifliop  :  The  contraft  is  with  the  curate.  Therefore,  there  is 
no  {liadowofobje£lion  to  the  plaintiff's  maintaining  this  aflion. 

The  ad  objedion  is,  that  the  plaintiff  is  not  licenfed  by  the  bi- 
fhop. Within  the  true  intent  and  meaning  of  the  canon  law,  he 
is  licenfed  by  the  bifhop  \  for  he  has  ordained  him  on  this  title. 
If  fo,  the  bifhop  has  folemnly  approved  of  his  being  the  curate  of 
this  church.  It  is  the  very  foundation  and  title  of  the  ordina- 
tion V  and  therefore  he  is  licenfed  to  all  intents  and  purpbfes. 
Whether  this  be  a  compliance  with  the  letter  of  fomc  penal 
flatutes  which  require  a  fpecific  form  of  licence,  may  be  a  critical 
queflion.  But  the  obje£):ion  does  not  lie  in  the  mouth  of  the  <ie- 
fendant,  2^  an  excufe  to  him  for  not  performing  his  contraA : 
He,  as  well  as  the  plaintiff,  have  underfto  d  for  years,  that  is, 
eye'r  fince  the  year  1 76Q,  that  his  ordination  upon  this  title  was  a 
fuiBcient  licence }  or  if  they  did  not  fo  vnderfiand  if>  the  de- 
fendant 
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fendant  has  waved  the  objedion.     In  his  notice  to  quit,  he  does     1776, 
not  ohjcfk  the  want  of  a  licence :  In  c*fc  he  had,  the  plaintiff  ■ 

might  have  immediately  got  a  licence^  had  he  thought  that  neccf-  ^^^■T*" 
fary.    If,  after  reafonable  notice,  he  does  not  procure  every  qua-     Hmn* 

"  lification  neceffary  to  enable  Him  to  do  the  duty,  the  defendant 
would  be  excufed  frofn  paying  him  the  falary  5  for  the  plaintiff's 
fcrvice  as  curate,  is  no^  only  the  cQnfideration,  but  the  condition  of 
the  falary. 

The  3d  objeftion  is,  that  the  plaintiff  is  in  faft,  and  agreeably 
to  the  terms  of  the  contract,  otherwife  provided  with  an  eccle« 
(ladical  preferment. 

Of  this  objedlion  we  have  thought  a  great  deal.  The  aAion 
does  not  appear  ia  a  very  favourable  light.  But  independent  of 
that,  the  fuccefs  of  the  plaintiff  in  this  cafe  may  involve  both 
parties  in  more  litigation,  little  to  the  advantage  of  either.  Be- 
fides  this,  one  v/ould  wifli  to  avoid  animofitics  in  pari(bes,  which 
fuch  difputes  too  frequently  create.  But,  upon  the  fulled  con- 
fideration,  we  find  it  impoihble  to  fay,  that  this  readerjlnp  is  an 
tcclejitfiical preferment.  For,  what  is  the  ofGce  of  the  plaintiff, 
when  the  terms  of  it  come  to  be  underftood  ? 

The  term  reader^  has  confounded  us ;  but  it  has  notUng  to  do 
with  the  caufe.  The  plaintiff  is  not  a  reader  in  any  fenfe  of  the 
law.  This  is  notbiAg  more  than  a  pariih  employing  a  clergy- 
man in  prieft's  orders  to  read  prayers,  and  they  call  him  a  reader. 

The  term  reader^  is  made  ufe  of  by  the  canon  law ;  but  a  rea- 
der known  to  the  canon  law  is  always  put  in  oppofition  to  a  cler^ 
gyman.  It  is  one  of  the  five  orders  of  the  R^mijh  church  inferior 
to  the  deacon ;  they  are  always  confidered  laymen  in  the  idea  of  the 
canon  law,  and  are  exprefsly  put  in  oppofitiOn  to  clergymen.  I 
have  been  informed,  that  in  the  Welch  diocefes,  where  there  is 
po  endowment  worth  the  while  of  a  clergyman  to  accept  (and  in 
Chefier  there  are  many  fuch)  maAy  perfons  officiate  as  readers  in 
oppofition  to  clergymen.  At  the  reformation  there  were  fevcrai 
obje£lions  ftarted  with  refpe£l  to  readers  \  every  one  of  which  con- 
fider  them  not  as  clergymen.  Is  an  employment  then^  an  cede- 
fiafiical  preferment,  where  a  private  man  may  be  employed  ?  IVat^ 

fon  upon  the  canon  law  dates,  that  there  are  but  two  ways  of  be- 
ing provided  by  the  church,  without  being  an  incumbent  of  it ; 
viz.  *<  being  a  curate,  or  a  leAurer."  They  are  both  taken  no- 
tice of  by  law.  They  mufl  be  licenfed ;  they  muft  fubfcribe  to 
the  articles,  and  make  the  declaration.    But  a  prieft  employed 

by 
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1776-     ^y  ^^y  ^^*^y  ^^  '^^^  prayers,  wants  no  authority :  The  very  ordi- 
■  nation  gives  him  the  authority  :  He  wants  no  licence,  he  Ggns  no 

^^f  articles:  The  btfliop  cannot  inhibit  him,  and  the  office  is  temporal. 
Hwp.  I  dcfircd  the  inftitution  of  the  pariOi  might  be  looked  into  : 
It  is  probable  there  were  mini^fters  employed  to  read  prayers  in 
this  parifti  before  the  year  1706 ;  becaufe  it  was  in  proof,  that  a 
Mr.  Brown  left  a  legacy  on  a  temporary  fund  to  be  divided  between 
the  reader  and  the  ledlurer.  But  there  is  no  entry  of  this  dU 
1718;  and  it  varied  in  refpefl  of  the  duty  to  be  done :  For  in  fome 
cafes  the  reader  was  required  to  aOift  the  clerk.  But  in  the  ap^ 
pointment  of  the  plaintiflF nothing  is  required  except  as  before  dat- 
ed. In  1 734,  the  temporary  fund  ccafed;  then  there  is  an  entry,  that 
information  has  been  givenof  its  fo  ceafing}  upon  which  the  parilh 
inake  an  order^  that  30/,  per  annum  (hould  be  paid  to  the  reader 
out  of  what  they  call  the  commtffion  money.  Afterwards  a  fubi* 
fequent  order  is  made,  that  the  church*^ wardens  were  to  pay 
it.  What  (lability  is  there  in  this  ?  No  one  can  read  prayers  in  a 
church  without  the  confent  of  the  xt&ou  What  obligation  is 
there,  if  the  parifli  fliQuId  think  fit  not  to  hare  a  reader,  to  bind 
or  compel  them  to  have  one  any  longer?  The  appointment  and 
falary  are  only  during  pleafure ;  and  the  office  fuch  as  requires  no 
licenfe  or  authority.  Therefore,  we  think  it  impoffible  to  con& 
der  this  as  an  ecclefiaftical  preferment.  The  confequence  is,  that 
the  rule  for  a  new  trial  mud  be  difcharged. 

Per  Cur.    Rule  difcharged* 


SgmiJiey.  Fox  et  aL  Afl5gnccs  verfus  Hanbury  et  «/. 

If  one  of  T  JPON  a  rule  to  (hew  caufc  why  the  arbitrator  named  in  an 
^^KSmti  order  of  w^^rw/,  made  in  this  cafe,  (hould  not  be  direSed 

btfiknipt,     to  fettle,  in  his  award,  the  accouiit  of  the  confignments  of  to- 
5j^]I***    bacco  to  the  defendants,  proved  on  the  trial,  from  the  time  of  the 
nsTfiffpr    bankruptcy  of  Thomas  How  Ridgate\  the  cafe,  as  reported  and 
cmfidentU  ft^ted  by  Lord  Mansfield^  appeared  to  be  as  follows  : 
on  and  Xliis  was  an  a£lion  of  trover  brought  by  the  plaintiffs,  as  af* 

Jraudi  dif.  {jgnees  under  a  joint  commiflfion  of  bankrupt,  taken  out  againft 
^^SJJST  J^^'^  Barnes  and  Thomas  How  Ridgate  bankrupts,  to  recover 
*/w'  ""**  4»ooo  hogflicads  of  tobacco.'  The  declaration  confided  of  twa 
wtfds  f Ji]  counts  -,  one  charging  the  trover  and  converfion  to  be,  before  «- 
c'^'mSfT  ^^^^y^^  ^^^  bankrupts  had  committed  an  aft  of  bankruptcy;  the 
•jf«Bf  com-  other  charging  it,  fuhfequent  to  an  adi  0/ bankruptcy  committed 

cannot  numsain  rretrrr  againd  the  bona  fit  vender  of  ftich  partACithip  cffeat. 

Bornes^ 
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B^rmt  and  Ru^stf  were  paitoeft;  Sidgait  lived  in  En^Md^     l^^6• 
tod  Barms  lived  in  MarylaatJm  ~ 

RiJgMttwzs  ander  very  laige  acceptances,  and  much  prefled^  ^^^ 
for  money*  To  fupport  hb  credit,  HMtaj  agreed  to  pay,  and  Haw sv^^ 
a&nally  did  pay,  fcreral  bills  for  him.  But  with  a  view  to  bet- 
ter carrying  on  the  bufinefs,  Sidgati  was  to  go  to  Mantaadp  and 
Barnes  was  to  come  to  England.  Hanbury  interpofed  nts  credits 
ttpon  the  confidence  of  confignments  of  tobacco  being  made 
to  him,  which  would  be  a  pledge  for  the  monies  he  advanced. 

Rtdgate  toldjiis  clerk  that  be  was  going  to  Maryland,  and  that 
Aimts  would  come  over  to  England  \  but  bid  him  fayi  the  day  he 
fet  oat,  that  he  was  gone  to  Haniury*%  country  hottfe,  and  would 
return  foon.  MauJuit,  a  creditor,  called,  and  had  that  anfwer. 
Ridgati  went  to  Maryland,  and  Barnes  came  to  England. — HS 
umbrage  was  taken  by  the  creditors  at  this  exchange  of  the  refi« 
den&  of  the  two  partners :  Neither  Ridgattf  Barnes,  or  Hankury 
had  an  idea  that  this  exchange  of  refidence  was  an  a£fc  of  bank* 
ruptcy.  There  was  no  intention  to  commit  an  a&  of  bank- 
ruptcy. 

Confignments  of  tobacco  were  made  by  Barnes  to  Hanbury  be- 
fore Barnes  left  Maryland^  and  there  were  other  confignments 
afterwards.  Upon  the  22d  of  January  1773*  Barnes,  after  le- 
tumiBg  to  England,  committed  an  a£I  *>(  bankruptcy,  and  after- 
wards publicly  failed.  Then,  and  not  before,  the  creditors  fet  up 
Ridgats*s  going  to  Mpryland  as  an  a£l  of  bankruptcy  by  him, 
and  they  took  out  a  joint  commiffion  againft  both  $  aod  the 
plaintifb,  in  the  capacity  of  aflignces  under  the  commii&on, 
W'^ught  the  prefent  aAion. 

Whether  Ridgate*s  going  to  Maryland,  under  the  particular 
cfrcumftances  beforementloned,  (hould  he  conftrued  an  a£l  of 
bankruptcy,  was  a  queftion  much  litigated  at  the  trial.  The  jury, 
upon  the  mifreprefcntation  to  Mauduh  beforementxoned,  were'of 
ppinion  it  was ;  and  accordingly  found  him  a  bankrupt  upon  the 
15th  of  July  1772,  the  day  on  which  he  left  London.  Ho  fraud 
)Dr  want  of  cqnfideration  was  iSxed  upon  Hanbury.  But  the  plain- 
tifis  infilled,  that  all  the  cojifignments  after  the  15th  of  July 
177a,  were  twfW.  The  defendants  infilled,  that  all  the  confign-  , 
ment^iefore  the  aad  of  January  1773,  were  good.  There  were 
confignments  after  the  aad  of  January  1773,  which  the  defend* 
ants  could  not  f4ipport ;  and  therefore,  as  to  them,  an  account  was 
4ieceBar3y  to  be  f  i^ken  of  the  value  of  the  tobacco,  which  fo  came 
to  Ae  haiMb  cf  t^t  dcfcpdants,  after  asking  jiA  allowances. . 

That 


A*f 
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i77(^*     That  account  was  rcfcrted  to  an  arbitrator ;  and  the  qoeftion, 
'  —  whether  the  plaintifTs  were  eniitred  in  tbfs  a£lion,  to  recover  the 

Hfcjys      ^^^  of  the  value  of  the  confignments  made  by  j?tfr/if/ between 
lUN»«»y,  ihc  I  jth  of  July  X  772,  and  the  22A  of  Jtnuary  x  773,  or  a  moiety 
thereof,  was  fubmitred  to  the  opinion  of  the  court:  And  accord- 
ing to  fuch  opinion,  fuch  conCgnments  are  to  ftand  or  fall,  and 
to  be  brought  into,  or  left  oat  of  die  account,  bj  the  arbitrator. 

This  cafe  was  argued  twice,  fird  in  Hilary  term  lail  by  Mr. 
Wallace  and  Mr.  Buller  for  the  plaintiffs,  and  Mr.  Mansfield  and 
Mr.  Dufining  for  the  defendants.  The  court  then  ordered  it  to  be 
argued  by  one  counfel  on  each  fide  this  term*  Ic  was  accord- 
ingly argued  by  Mr.  Buller  Cor  the  plaintiff,  and  Mr.  Mansfield 
for  the  defendant. 

Mr.  Buller  iot  the  •  plaintiffs  infifted^^  x^,  That  the  confign- 
ments  were  fraudulent,  bcfng  with  a  view  to  give  the  defendants 
a  prefercnce,*and  therefore  void  for  the  whole,  a^/jr.  If  not  void 
for  the  whole,  the  plaintiffs  were  at  leaft  entitled  to  a  moitty : 
For  by  the  bankruptcy  of  Ridgate,  the  partnerOiip  was  immedi* 
ately  diffolved  ;  and  fo  it  was  held  by  Lord  Mansfield  and  Tates 
Judice,  in  the.  cafe  of  Hague  and  others,  aflignees  of  Scot  againft 
Rollefion^  4  Bttr,  2174.  If  fo,  Barnes^  the  folvent  parther,  had 
no  longer  a  power  over  the  whole,  but  each  had  his  own  raoi^tf 
only  to  give  or  grant.  If  an  execution  iffued  againft  one  ef  two 
partners,  the  flieriff,  though  he  may  feize  the  whole,  can  only  fell 
ah  undivided  moiety.  Heydon  verfus  Heydm^  i  Zalk.  392.  By  the 
fame  rule,  a  bankruptcy  fevers  from  the  time ;  for  a  bankruptcy 
is  an  execution  in  the  firft  inftance.  From  the  moment,  there- 
fore, that  Ridgate  failed,  the  power  of  Barnes  to  bind  the  whole 
of  the  partnerlhip  effefts  ceafed ;  confequently,  the  plaintiffs 
were  entitled  to  a  moiety. 

Mr.  Mansfield  for  the  defendant,  contra^  contended  that  the 
plaintiffs  could  not  recover  on  either  count.  For  if  the  goods 
.  were  the  property  of  both  the  partners,  as  alleged  in  the  firft 
count,  each  had  a  right  to  difpofe  of  the  whole;  and  the  confign- 
ment  by  one  partner  was  the  confignment  of  both.  That  here 
there  was  not  even  a  fuggeftion  of  fraud  j  and  confequently  no 
^  ground  of  action  to  entitle  them  to  recover  upon  that  count.  As 
to  the  2£/. count,  he  argued  that  the  bankruptcy  of  one  pantner 
was  not  to  all  purpofes  a  diffolution  of  the  partnerfliip.  But  fup- 
pofing  it  were,  and  that  the  affjgnees  became  entitkd  to  an  unr 
divided  moiety,  they  (hould  in  that  cafe  have  declared  as  the  af- 
figncc8<jf  ^/Vfe<7/^roitlyi  npt  as  thp  joint  aflignees  of  both  the  yatt>. 

ners. 
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ners.  But  even  in  that  fliape,  the  s^ioo  could  not  have  been  main-   .  1 7  75. 
tained;  for  then  the  affignees  and  the  folvent  partner  would  have  -> 

been  tenant/  in  common :  and  trover  or  detinue  does  not  lie  by  one        ^^r 
tenant  in  connnon  of  chattels  perfonai  agalnft  another.     Lstt.  Hawwxt. 
Seff,  323.    Therefore  the  plaintiffs  had  no  title  to  recover. 

Lord  Mansfield. — ^The  fingle  queftion  is.  Whether  the  aA 
of  the  folvent  trader  for*a  valuable  con(ideration»  is  good^  after 
an  a£t  of  bankruptcy  committed  by  his  partner,  without  his  know- 
ledge, and  without  the  lead  colour  or  miibture  of  fraud.  Whe« 
tfaer  the  affignees  can,  in  fuch  a  cafe,  come  againft  the  toitafah 
confignee  of  the  folvent  partner,  to  recover  the  value  of  the  goods 
configned.  The  aflignees  (land  in  the  phce  of  the  bankrupt,  and 
can  in  no  cafe  be  in  a  better  fituation  than  the  bankrupt  himfeif 
would  have  been  in,  under  the  fame  circumftances.  8uppcfe  ia 
this  cafe,  the  partnerfliip  had  been  diflblved,  and  the  tobacco  had 
been  in  the  poffeGlon  of  Barnes  ^  What  a£kion  could  Ridgats 
have  had  agatnfl:  thefe  goods  fpecifically  ?  Would  he  have  beea 
entitled  to  any  thing  but  the  balance  of  the  account  i 

Cur.  advifare  vtit* 

Afterwards,  on  thi^  day.  Lord  Mannfield^  having  ftated  the 
eafe  [ut  anted)  delivered  the  opinion  of  the  court  as  follows : 

The  queftion  for  the  opinion  of  the  court  is  a  general  one  ; 
Whether  affignees,  under  a  joint  commiffion  againft  two  partners^ 
taken  out  after  the  bankruptcy  of  both,  can  maintain  an  a£lion  o£ 
trover  againft  a  perfon  in  pofleffion  of  goods  under  a  fale  or  con- 
fignment  bondjide^  for  a  valuable  conCderation,  and  without  any 
mixture  of  fraud,  from  one  of  the  partners,  who  had  not  then 
committed  any  a£l  of  bankruptcy  himfclf,  but  after  an  z€t  of 
bankruptcy  committed  by  the  other  partner. 

An  aft  of  bankruptcy  by  one  partner,  is  to  many  purpofcs  a 
diflblution  of  the  partnerfhip,  by  virtue  of  the  re)ation  in  the  fta- 
tutes,  which  avoid  all  the  a£ts  of  a  bankrupt  from  the  day  of  his 
bankruptcy  ;  and  from  the  neceffity  of  the  thing,  all  his  property 
being  veiled  in  the  affignees,  who  cannot  carry  on  a  trade. 

In  the  cafe  of  Hague  verfus  Scoti^  Hit.  8  Geo,  3.  B.  R.  cited  by 
]Mr»  Wallace  and  Mr.  BuHer,  it.  was  held,  that  the  ftatutes  con- 
cerning bankrupts  made  an  entire^  not  a  partial  avoidance  of  the 
'  bankrupt^  a£ls,  as  well  in  refpe£l  of  his  partner's  moiety,  as  his 
own.  But  no  cafe  has  been  cited,  where  a  fccret  a£l  of  bankruptcy 
by  one  partner,  has  been  held  to  avoid  an  honeft  conveyance  of 
partnerfhip  eflfefts  by  the  other.  Each  has  a  power  fingly  to  difpefe 
of  the  whole  of  the  partnerflilp  clefts. 

There 
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X77<S»        There  art  no  wonk  in  the  ftatutes  eiprefsly  applicable  to  thU 

'  cafe ;  and  there  is  great  reafon  why  they  fliould  be  avoided*    If 

MM      partners  difiblve  their  pannerfhipi  they  who  deal  with  either, 

lUsiuftT,  ^tbou^  notice  of  fuch  diflblution,  have  a  right  againft  both. 

After  a  difiblutlon  by  agreement,  by  an  execution,  or  by  a  bank* 

ruptcy,  the  partner  out  of  pofleflion  of  the  partnerfhip  effcAi^ 

has  the  fame  lien  on  any  new  goods  brought  in,  which  he  had 

upon  the  old.    But  fuppofing  that  a  fecret  aA  of  bankruptcy  of 

010  partner  is  a  complete  dtflblution  of  the  partoerfliip,  and  that- 

from  that  moment  the  afEgnees  and  the  folvent  partner  are  to  be 

confidered  as  tenants  in  common  of  the  partoerihip  eScGt% ;  the 

queftion  will  dill  remain,  Whether  the  plaintifis  have  any  right 

to  recover  in  this  a£lion  ? 

This  leads  me  to  confider  what  right  in  law  and  Juftice  one 
partner  has  againft  another,  after  a  diflblution  of  the  partnerfliip. 
•^It  clearly  is  not  to  change  the  pofleflion,  or  to  make  an  adluai 
divifion  of  fpecific  efitds.  One  partner  may  be  a  creditor  of  the 
partmrfliip  to  ten  times  the  value  of  all  the  efl«£ls.  The  other 
partner  in  that  cafe  cah  only  have  a  right  to  an  account  of  the 
partnerfliip,  and  to  the  balance  due  to  him,  if  any,  on  that  ac- 
count. No  perfon  deriving  under  the  partner  can  be  in  a  better 
condition.  His  executor  (lands  exactly  in  the  fame  light.  It  is 
the  veryitext  of  Littleton.  In  Sefl.  32i.iie  fays,  **  If  there  be 
**  two  tenants  in  common  of  a  perfonal  chattel,  and  one  dies,  the 
*<  executors  fliall  hold  and  occupy  with  the  furvivor,  as  their  tef* 
<'  tator  did  before  he  died."  If  a  creditor  takes  out  execution 
againft  one  partner,  as  in  i  Sa/k.  392,  the  vendee  would  be  tenant 
in  common.  And  in  the  cafe  of  Siipp  vcrfus  Harwe^din  Chan« 
eery,  6th  July  1 747,  Lord  Hardwicht  according  to  my  note, 
£iyS|  **  If  a  creditor*  of  one  partner  takes  out  execution  againft 
*<  the  partnerfliip  effects,  he  can  only  have  the  undivided  fliare  of 
.  *'  his  debtor  \  and  muft  take  it  in  the  fame  manner  the  debtor 
*<  bimfelf  had  it,  and  fubje£^  to  the  rights  of  the  other  partner.*' 
The  aifignees,  under  a  commiffion  of  bankruptcy  againft  one 
partner^  muft  be  in  the  fame  ftate.  They  can  only  be  tenants 
in  common  of  an  undivided  moiety,  fubjedl  to  all  the  rights  of  the 
Other  partner.  This  is  clearly  laid  down  in  that  cafe  of  SBfp 
verftts  Harwoody  which  is  tolerably  well  reported  in  i  Vezey  239.* 
And  I  refer  you  to  that  report,  to  avoid  taking  up  fo  much  time 
aa  would  be  neceflary  to  ftate  it  from  my  own  uQtes. 


*  It  11  there  reported  by  the  name  of  ffefi  v.  Sh]p« 
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My  general  memory  of  the  principles  explained  in  that  cafe,     1776. 
and  the  ftrong  fenfe  upon  which  this  propofition  is  founded^  that 


one  partner  can  have  no  right  againft  :he  other^  but  to  what  is  ^^^f^ 
due  from  him  after  making  him  all  jud  allowances,  induced  me^  HAMBvtv* 
without  hefitation,  to  declare  my  opinion  at  the  trial;  thai  tlie 
confignments  endorfed  by  Barnes  before  the  22d  of  January  1 773^ 
the  day  Barnes  became  a  bankrupt,  could  not  be  avoided  by  the 
plaintiffs,  either  for  the  whole  or  a  moiety,  on  account  of  the  bank» 
ruptcy  of  Ridgate.  But  the  matter  being  of  value,  and  no  pre- 
cedent cited,  I  wiflieJ  them  to  lake  the  opinion  of  the  coum 

When  it  was.  firft  argued^  the  defendant's  counfcl  faid  little  or 
nothing^ezpedingto  reply;  which  raifed  doubt  enough  to  make  us 
order  it  to  be  put  in  the  paper.  Now,  that  it  is  fully  underftood, 
we  are  all  clearly  of  opinion  that  the  a£lion  cannot  be  maintained. 

Suppofing  the  iudorfement  by  Barnes^  of  the  bills  of  lading, 
not  to  bind  the  undivided  moiety  of  the  aflignees,  which  is  the 
utm  oftthe  plaintiffs  can  contend  for,  then,  this  is  an  a£lioa  of 
trover^  by  one  tenant  in  common  againft  another,  which  cannot 
be :  The  text  of  Littleton  fays  fo,  Cohis  comment  fays  fo,  the 
adjudged  cafes  fay  fo,  and  there  is  no  judgment  or  dOtum  to  the 
contrary.  The  text  of  Littleton,  Seff.  323.  is  as  follows:  "  But 
<<  if  two  be  pofleiTcd  of  chattels  perfonal  in  common,  and  one 
**  take  the  whole  to  htmfclf,  out  of  the  pofleffion  of  the  other; 
'*  the  other  has  no  remec'y  but  to  take  this  from  him,  who  hath 
«  done  the  wrong,  to  occupy  in  common,  (sfc,  when  he  can  fee 
<'  his  time,  i:fc"  Lord  Cote,  in  his  commjcnt  on  this  paflage, 
200  a.  fays,  **  If  one  tmant  in  common  takes  all  the  chattels 
<*  perfonal,  the  other  has  no  remedy  by  adion ;  but  he  may  take 
"  them  again.'' 

So,  in  Brawn  verAis  Hedges,  Trin.  7  jtnn.  B.  R.  1  SalL  290. 
Upon  a  cafe  made  for  the  opinion  of  the  court,  the  fecond  point 
refolred  was  this :  **  One  joint  tenant,  tenant  in  common,  or 
<*  parcener,  cannot  bring  trover  againft  another,  becaufe  the  pof* 
''  feflion  of  one,  is  the  poflcflion  of  both;  if  he  doeSf  it  is 
*<  good  evidence,  upon  not  guilty :  Butif  one  joint-tenant  bring 
<'  trover  againft  a  ftranger,  in  that  cafe  the  defendant  may  plead 
«  it  in  abatement;  but  cannot  take  advantage  of  it  in  evidence.*' 
—The  reafon  is  unanfwerable ;  there  is  no  converfion. 

Upon  thefe  authorities,  we  are  of  opinion  that  the  adion  can* 
oot  be  maintained;  and  confequently,  that  the  conGgnments 
prkr  to  the  22d  of  Jammrj  I773>ire  not  to  be  brougbr  mho  the 
arbitrator's  accounts. 
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rwJdwThe  T  ^^  ^^  *"  aSion  of  trcfpafs,  brought  by  the  plaintitf 
aownyof  againft  the  defendants)  for  taking  lead  ore,  as  a  diftrefs  for 

IrJatttbk'  *^  P^^'^'*  "'^*  ^^^  ^^^^^  ^*'  ^^*^**  ^^  ^^''^^  ^^  ^'*^  ^"^  ^^'^^ 
to  the  1776;  when  the  jury  found  a  vcrdiA  for  the  plaintiff,  damages 

the  profits    ^3  '•  ^4^'  fubjcft  to  the  opinion  of  the  court,  upon  a  cafe  ftated, 

arifing  from  which  in  fubftance  was  as  follows : 

lot  and  iflf  « ; 

which  are  That  the  plaintiff,  in  confideration  of  1560  /.  paid  to  his  Ma* 

Wmby'the  i^^J  ^^  ^  ^^^*  ^^®  admitted  tenant  for  31  years  of  "  all  thofc 
advemur-  «c  mines  of  lead  with  their  appurtenances,  within  the  foak  and 
any  rifle  on  **  wapentake  of  Wirkftvorth^  with  the  lot  and  copt  within  the 
htapart.       cc  f^jd  foak  and  wapentake  under  the  yearly  rent  of  144/." 

Thaf  the  plaintiff  was  affcffed  to  the  poor  of  the  townfhip  of 
Wirkfivorth,  under  a  monthly  rate,  dated  the  19th  oi  April 
1775,  in  the  words  and  figures  following ;  •«  RowlSf  jfobn^  Efq. 
"  for  lot  and  cope  at  500/.  per  anm  12/.  10//'  And  on  the 
plaintiff's  refufing  to  pay  the  fame,  the  defendants,  who  were 
two  juftices  of  peace,  regularly  iffned  their  warrant  of  diftrefs ; 
by  virtue  of  which,  the  ore  in  queftion  was  fcifed  and  fold  for 
the  fum  of  13/.  14/. — 12/-  lox.  of  which  were  detained  for 
payment  of  the  above  rate,  and  the  remaining  fum  of  i  /.  4  /. 
was  duly  tendered  to  the  plaintiff  before  the  aflion  brought. 

That  the  duty  of  lot^  payable  to  the  plaintiff  as  leffee  of  the 
crown,  is  the  13/A  dijb  or  meafure  of  lead  ore  got,  drejjedy  and 
made  werthantable  at  all  the  lead  mines  within  the  faid  foak 
or  wapentake  of  IVirhfworth.  That  cope  is  6d.  for  every  load 
or  nine  diflies  of  lead  ore  raifed  at  Tuch  mines.  That  the  faid 
townlhip  of  Wirhfworth  is  part  of,  and  within,  the  faid  foak  or 
•wapentake :  And  that  the  faid  duties  of  lot  and  cope  are  paid  td 
and  received  by  the  plaintiff,  as  leffee  of  the  crown  ;  without  any 
rlfque  or  expence  in  working  the  mines :  and  that  in  the  year 
1775,  ^^^  ^^^^  duties  amounted  to  the  clear  fum  of  500/.  but 
that  they  are  uncertain^  and  vary  every  year. 

That  all  the  King's  fubjedls  have  a  right  to  dig  for  and  get 
lead  ore  within  the  laid  foak  and  wapentake  of  Wiri/worth,  pay* 
ing  the  lord's  duties,  and  conforming  to  the  mineral  cuftoms  ufed 
within  the  faid  foak  and  wapentake  \  and  that  the  miners,  or 
proprietors  of  fuch  mines,  within  the  faid  foak  and  wapentakej 
are  entitled  to  a  privilege  of  uCng  feven  yards  and  a  quarter  of> 
landj  in  bieadth,  adjoining  on  each  fide  of  the  tnioe  or  vein,  fo 

far 
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fihr  as  the  mine  or  vein  Atends  in  length,  for  the  purpose  rf     i^TtJi 
working  the  mine,  which  is  rtHcd  "  quarter  cord ;"  ,and  hi»  ■ 

Majcfty,  or  his  Icflcc,  is  alfo  entitled  to  A'  mei^e  t)f  ground,  being-    ^^' 
29  yardi  in  length,  in  every  new  ftlni  with  ihc'iikt  prirUejfe  lof    0«"%' 
quarter  cord  on  each  fide  his  mere. 

That  great  quantities  of  land^  withitilh^  faid  foak  or  wapeii-' 
take  of  Wlrhfwortb^  are  annually  rendered  of  little  or  no  yaliie^ 
by  working  the  mines. 

That  in  the  faid  foak  or  wapentake  of  Wirf^Ofortb^  the  faid  Ai^ 
tics  have  no^  hitherto  been  afleffed  to  the  poor  until  the  preieni 
rate;  but  that  in  the  towhfhip  of  Jt^infl^  \ti  the  huhdred  of 
High  Peai,  which  adjoins  the  faid  foak  or  wapentake,  his  Orac6 
the  Duke  of  Devon/hire  has  been  affefled  ai)d  paid  to  thi  poof 'ar 
rate  there  for  the  like  duties,  for  about  40  years  laft  pa(L 

That  the  miners  of  proprietors  of  lead  mines  in  the  county  of 
Derby,  have  not  been  rated  to  the  relief  of  the  poor  in  refpe^df 
their  faid  mines  there. 

The  queftion  was,  Whether,  under  the  circumftances  of  thiii 
cafe,  the  plaintiff  was  liable,  in  refpcft  of  the  faid  duties,  C6  be 
affcflTed  to  the  poor's  rate  for  the  townfhip  of  JVirkfworth  P  , 

Mr.  Bailer,  for  the  plaintiff,  infifted,  that  this  fpecies  of  {Pro- 
perty was  nqt  aileffable  to  the  poor ;  aftd  cited  the  cafe  of  the 
governor  and  company  for  /melting  lead  vcrfus  Ricfiard/on  ef  aim 
Mich.  3  GV^.  3.  J5.  ^.  3  Bur.  ^,341-  and  Rex  verfus  Vandeyek. 
Pafch.  3^  Geo.  2.  2  Bur,  ^k)\. 

Mr.  Wheeler  contra^  for  the  defendants.  Both  the  cafel  citea 
ar^  dfltinguifhable  from  the  prefent.  In  Rex  verfus  Vandevett 
tfie  court  held  the  quit-rents  of  a  manor  were  hot  afi^flatble  \  but 
the  ground  of  the  decifion  was,  that  the  land  itfelf  w^s  before  af* 
feded :  And  therefore,  if  the  lord  werd  liable,  it  would  be  a  don« 
ble  afftfffment.  In  the  other  cafe,  the  mine  itfelf  was  afleffed^ 
whith  cobid  not  be,  on  account  of  the  great  unceruinty  and  ha- 
zard attending  the  adventure.  But  here  the  mine  itfelf  is  not 
aiftiTed,  nor  ate  the  miners  in  any  refped  affed^d.  But  it  ia  ^ 
the  (hare  of  profit  accruing  to  the  lord,  which  is  rated  as  incident 
t()|  and  in  rdpKe£l  of,  the  foil,  and  by  «ray  of  recc^mpence  for  the 
injury  done  the  foil :  and  he  compared  it  to  ihCg^afe  of  Milk 

which  have  been  held  rateable.. 

Cur.  advifare  vult* 

Lord  Mansfield  tko^  delivered  the  opintott  of  tixe  court  as  fol* 
lows: 

The  poor^s  rate  is  not  a  tax  on  the  land,  but  a  perfonal  chatge 
in  refpe£t  of  the  land.    The  prefent  is  »  perfonal  charge  by 

Vot.H.  D  rcafoa 
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1 77^.    ttM&n  of  the  annual  profits  which  the  kflee  of  the  crown  fecdvei 

■       '    '  out  of  the  land,  and  which  is  not  cbaiged  at  all  before  to  the 

^J^     poor*    In  generali  the  farmer  or  occupier  of  land,  and  not  the 

OMitu    landlord,  is  liable  to  this  tax.    Tor  it  arifes  by  reafon  of  the 

land  in  die  parifli  i  and  the  landlord  is  never  aflcfled  for  his  rent; 

becaufe  that  would  be  a  donUe  afleflment,  as  his  leflee  has  paid 

before. 

Lead  mimi  are  not  within  the  ftat.  43  JS£a.  They  are  in  them^ 
lidves  uncertain,  and  may  prove  unfuccefisful  to  the  adventurers. 
Taxes  therefore  upon  the  adventurers  would  be  hard,  and  they 
'  are  excufed.  But  the  perlbn,  lord  or  landlord,  who,  in  cafe  they 
do  prove  of  value,  receives  a  ftipulaied  benefit  from  the  profits  or 
value  of  them,  is  not  excuGible  upon  the  fame  ground :  And 
therefore,  isexprefsly  charged  to  the  land«tax,  as  that  falls  upon 
the  landlord*  -  He  is  alike  liable  to  the  poor's  rate,  for  his  vifi- 
hie  real  property  in  the  pariih  \  though,  where  the  poor^s  tax 
18  a  charge  on  the  leflfee,  the  landlord  docs  not  pay  in  refpe£l  of 
his  rint. 

*  Where  the  adventurer  or  leflee  of  the  mine  pays  nc^ing,  it  is 
sio  double  tax  in  any  light;  becaufe  the  lord  pays,  noi  ios^  that» 
which  the leffeeox  adventurer  is  ixcufid from.paykig  for;  but  the 
lord  pays  for  his  own*  It  is  npt  a  mere  cafual  profit,  but  an  an- 
Biat  revenue,  if  any  %  and  very  different  from  the  cafual  profits 
of  a  manor,  which  are  not  annual ;  for  there  may  be  none  for 
years,.  But  if  the  mine  produces  profit  to  the  miner,  the  lord's 
fhare  is  artain^  annual,  and  an  annual  rent  is  paid  for  it  con- 
ftantly.  The  miner  is  obliged  to  pay  certain  proportions  to  the 
owner  of  the  land.  What  reafon  then  is  there  to  exempt  thefe 
proportionable  revenues  ?  It  makes  no  difference  to  the  adven- 
turer;  it  does  not  prejudice  or  benefit  him.  But  as  fuch  obli* 
gatory  payment  is  in  refpe£k  of  the  land,  the  land  owner  ought 
not  to  receive  it  clearer  or  neater  than  any  other  part  of  his  eftate, 
when  he  is  at  no  trouble,  ezpence,  or  poflible  rifk.  Therefore^ 
we  are  all  of  opinion,  that  the  plaintiff  is  liable  to  be  rated  for 
this  property.. 

Per  Cur.^Po/fca  to  be  delivered  to  the  defendants 
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^HTS  Wdd  an  aaibn  of  trerpafs  on  the  cafe  tried  at  the  Lent  In  a  Ji,  if 

affifes  at  Mduf/lone  1 776,  when  the  jurj  fonnd  a  Yerdi£k  for  pro^ 
the  plaintifFj  fubjeA  to  the  opinion  of  this  eourt  opoq  a  cafe  ?^^^7 
ftafed,  which  was  in  fubftance  as  follows :  ^tmiLifoZ 

The  plaintiff  was  pofleflfed  of  fottr  ancient  fmiet  actxrfs  the  ^^^^ 
mer  ThatmSf  and  entitled  to  recenre  eeruin  foms^bf  moDey  for  #«rar«wr,it 
carrying  paflengers  over  the  faid  ferries«-*On  tik  %7d  tf  JMffffi  ipi^b^ 
I77f,  the  plaintiff  fned  out  a  writ  of  k&ct  againft  the  defud-  ^^  f^ 
ant,  which  was  ferved  a  day  or  two  after  |  and  in  MidMlwias  af  tliecoiift» 
Term  followiiig,  exhibited  his  bill  and  declared  againft  him  in  a  ^^ 
variety  of  counts,  for  ereQing  new  ferries  near  the  platntiff*s»  and  mnnmnrrf 
for  carrying  paffengers  over  the  river  on  the  1 7tb  of  Augitfi  1 775,  ^igtiai, 
and  on  feverai  other  days  and  times  between  that  day  and  the  *?^.  . 
day  of  the  exhibiting  the  plaintiff's  bill,  f^c.  to  the  prejudice  of  rtfSeJn 
theT>laintiff,  and  to  the  difturbance  of  his  faid  right.  lln^r'' 

It  was  proved  at  the  trial  that  the  defendant  had  carried  fe-.  ««f,  or  to 
vcral  pcrfons  over  the  river  in  the  defendant's  boats  upon  the  ^Tl?  ""* 
aj/A  of  Sfptetnber  1 775,  and  at  other  times  between  that  day  and  where  it  is 
the  trial  of  the  caufe ;  but  there  was  no  proof  of  the  defendant's  r^«r"to 
having  carried  over  any  perfon  previous  to  the  45 ih  olSepiimbtr.  ^Pf^^f 

The  qucftion  for  the  opinion  of  the  court  was,  <^  Whether  in  poim  of 
**  the  plaintiff,  not  having  proved  that  the  defendant  had  carried  confidered 
<<  over  any  perfon,  before  the  plaintiff  fued  out  his  writ  of  latitat^  but  kifro' 
*«  was  entitled  to  recover  in  this  a£iion  ?"  '^'* 

This  cafe  was  argued  on  Friday^  May  3d,  in  this  term,  by, 
Mr.  Wallace  for  the  plaintiff,  and  Mr.  Morgan  for  the  defendant ; 
when  the  court  took  time  to  confider. 

IfOrd  Mansfield  now  delivered  the  opinion  of  the  court  as 
follows^— It  is  admitted,  that  the  plaintiff,  at  the  time  of  fuing. 
out  the  laiiiat  upon  the  aad  of  Augufi^  had  no  caufe  of  aAlon. 
It  muft  alfo  be  admitted,  that  if,  at  the  time  of  the  ftmmencement 
ef  ihifmt^  the  plaintiff  had  no  caufe  of  a£lion,  %  fubfequeat 
rigl^t  of  aQion  will  not  fupport  the  prefent  aftion  brought. 

The  queftion  tbei^ore  is>  What  is  the  commencement  of  the 
fuit  in  this  cafe;  or  when  muft  tli|s  adion  be  did  to  be 
brought  ?  . 

It  is  laid  dpwn  in  TTcw/ verf oi  jMpivDmi,  i  V^  t47>  that 
in  geo^,  the  fuing  out  a  latitat  \$  not  mttcxxal:  tint  icia  not 

Da  confidtrtd 
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i 
I  ,^77^«     confidcred,  as   the  commtncemmt  of  the  fuity  but  as  procejs  onlf 

I  *  to  bring  the  party  into  court.— It  is  laid  down  in  other  cafes>  in 

^•rjm       I  Vent.  2S.  Han  way  verfus,  Aferry  :  in  Pffiaj  vtTfus  Kirk,  HiL 

BoK»in.    1 1  Geo.  1.  8  Mdli.  343.  and   in   yihn/on  vcrfus  Swi^A,    2  Bur. 

p6o  i  aod  by  the  genera}  courfe  of  this  court,  that  tlie  aQion  h 

not  deemed  to  be  brought^  tilt  the  MI  is  filed  j  and  that  is  the 

compieti^emeni  of  tbf/uit» 

The  form  of  pleading  a  tender  of  amends,  or  th^  fta^* 
tute  of  iiiaitationS)  (hews  tliis:  Fur,  as  in  the  Commn  Pleas, 
vhere  the  fuh  is  by.  original >  it  is  pleaded,  ante  impeirationem  bre" 
t^;  fo  in  this  court,  it  is  faid,  ante  rxbihitionem  bilU.  The 
mi,  therefore,  is  confideted  as  an  orsgiual  writ ;  and  it  is  the 
firft  ftep  on  the  record.  The  .want  of  a  bill  is  the  common  er<- 
ror  affigned  ;  as  the  want  of  ail  original  is,  in  the  Common  Pleas y 
and  both  are  alike  cured  after  verd]£t.  If  the  plaintiff,  therefore^ 
duly  proves  a  trefpafs  or  injury  before  the  exhibiting  the  billy  it 
is  fuiBcient. 

But  further,  that  the  time  of  fuing  out  the  latitat  is  not  ma* 
terial,  as  before  is  laid  down,  appears  from  the  ftat.  12  G^.  i. 
c.  2p.  amended  by  the  ftat.  5  Geo.  2.  c.  27.  and  made  perpetual 
by  the  ft^t'  21  Geo.  i.e.  3.  For  thereby,  where  the  plaintiff  does 
not  hold  the  defendant  to  fpecial'bail  by  affidavit  and  a  fpecial  ac 
etiam,  (which  he  is  then  bound  to  purfue  and  declare  according- 
^  ly,)  the  flicriff  or  his  officer  can  now  only  perfonally  fcrve  the 

defendant  with  a  copy  of  the  writ  or  procefs  ;  and  with  no- 
tice in  writing  thereon,  to  appear  by  his  attorney  in  court  and' 
defend  the  a£);ion  ;  which,  in  effeiEV,  reduces  it  to  a  mtxt  fummonsi 
And  if  tne  defendant  appears  lipon  this  notice,  he  puts  in  com* 
mon  bail.  If  he  does  not  appear  upon  the  return  of  the  writ,; 
within  four,  or,  in  fome  cafes,  eight  days  after,  the  plaintiff  may 
enter  an  appearance  for  him,  and  file  common  b&il  in  his  name. 

And  in  fuch  cafes,  where  the  defendant  is  fo  brought  into  court 
by  a  bill  of  Middle/ex^  upon  a  fuppofed  trefpafs,   in  order  to 
give  the  court  a  jurifdi£^Lon,  the  plaintiff  may  declare  in  what* 
ever  aftion,  or  charge  him  with  whatever  injury  he  thinks  pro- 
;    *  per.    So  that  upon  fuch  a  fummons  to  bri»g  the  defendant  into 

court,  the  plaintiff's  filing  his  bill^  is  moft  properly  called  the 
commencement  ofbisfuit.  That  is  the  only  thing,  according  to 
^  the  cafes  bcforementioned,  which  were  prior  to  the  ftatutcs,  that 
the  court  is  to  take  notice  of.  The  latitat  may  be  before  tlio 
caufe  of  aftioo  i  but  the  declaration  cannot  be,  tilli^^^r  it  arifes. 

8  It 
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•It  }m  bceft  freqitedCly  faid  howeVer,  upoih  terlaih  ocCadionSf     l^^6» 
dnlt  a  tatitai  out  of  this  coutt,  ii,  or  may  be  taVca  lo  be,  in  * 

nature  of  an  origina/  in  the  Common  Pleas.     &tfUs  rs<S*  i  Jf^i^ 


447.  ytit  OB  a  fubfcqitentargnmetft in*thc  firft  cafcf,  ^t^ts  I7?,it    B^"»»*» 
wet  not  admitted  in  reply  to  the  ftatute  of  liniitatites^  but  ad* 
joiimed  on  a  difference  (^bt>ibion« 

But  iince  it  has  becfn  admitted  in  fuch  a  light,  the.^lai^t|ff  has 
made  it, the  commencement  of  his  fait,  to  aroid*  the  plea  of 
the  (latutes  of  limitations,  4>r  of  a  tender  before  the  exhibiting 
his.  bill.  The  defendant  has  alfo  had  the  benefit  of  Ihew»g 
ia  foch  a  cafe,  the  trUe  time  of  the  writ's  ifluing ;  and,  a^  in 
Wood  verfus  Ntwton  *,  that  there  was  ttocaufe  of  aftion  fubfiftirtg^*  '  ^"iP  ' 
at  the  time  of  fuing  out  the  latitat^  when  the  plaintiff  had  re-  *  . 
plied  a  latitat^  to  avoid  the  defendant's  plea  of  a  tender.  The 
doclrine  in  Joan/on  verfus  Smith  f  is  to  the  fame  effe£b«  f  x  Buf 

In  Cuiliford  vcrlvLS  Bland/ordg  Carthew  233.  and  in  Hardiman  ^^ 
▼erfus  Wbitaker^  MUh.  22  Geo.  2.  B.  R.  the  latitat  was  held  a 
good  commencement  of  the  fuit  in  a  penal  adtion  to  avoid  a  non- 
fuit.  The  latter  cafe  was  as  follows :  By  xhtjlat.  8  deo.  i .  r.  19. 
all  fuits  and  aclions^atif  diit  (Ct>fd  to  te  bt^gllt',  before  tht  endot 
the  next  term  after  the  offence  committed.  The  offenpe  was 
charged  upon  the  27th  of  January'}  the  memorandum  \vas  of  Tri- 
nity Term,  and  the  declaration  was,  that  the  defendants  after 
ihefrft  day  of  Hilary  Term,  and  before  the  exhibiting  the  plain* 
tiff's  bill,  viz,  on  the  27th  of  January^  kept  a  lurcher.  So  that 
on  the  face  of  the  declaration,  it  was  after  the  time  allowed  by 
the  ftatttte.  But  the  plaintiff  proving  infafi,  at  the  trial,  when 
t)ie  latitat  was  fued  out,  and  that  being  within  the  time,  it 
was  holden  fufficient. 

In  all  fuch  cafes  the  defendant  has  an  equal  advantage  with  tlie 
plaintiff,  to  fti^w  the  truth,  a6  it  really  is,  viz.  That  the  ac- 
tion is  brought  or  not,  or  that  the  tender  is  made  or  not,  withm 
in  the  proper  time* 

But  thefe  particular  cafes  under  the  ftatutes,  do  not  affe£l  the 
general  rule  and  courfe  of  the  court,  as  to  the  commencenient 
of  the  fuit  in  R.  B.  being  by  the  bill.  For  when  the  fuing 
out  ^latitat  is  not  replied  to  the  ftatute  of  limitations,  or  to 
avoid  a  tender,  or  given  in  evidence  to  fupport  a  penal  action  in 
point  of  time,  it  is  confidered  but  as  procefs,  and  not  as  the 
commencement  of  the  fuit.  And,  Mr.  Juilice  Dennifon^  in  Wood 
verfus  Newton^  fpeaking  of  a  latitat^  and  confidcring  it  only  as 
frocefs^  fays^  <*  when  thcprocefj  iffues,  is  not  mateiial.'* 

©a  In 
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1776.         Ip  this  cafe  it  is  hut  proeefi^  and  theieforei  if  the  injury  1$ 
-  done  tifoff  tiki  aSwn  hrmght^  it  is  fufficient*     And  the  a^ion  in 

^vfin     not  brought  till  the  bill  filed.  ^ 

Boir«xB«  Ujpon  the  whole,  atU  a  latitat:  under  the  ftatute  of  limita* 
dons  and  the  ftatutcs  rektive  to  the  time  when  penal  adions  are 
to  he  bronghtt  it  hai  there  been  confidered  in  nature  of  an  orir 
ginal  in  C  B.  But  under  the  general  pradice  of  the  courr»  and 
the  ftatfitcs  to  prevent  vexatious  arrefts,  it  is  a  mere  procefs  or 
fommoiiSy  and  it^s  time  of  ifliiing  immaterial. 

TherefiMe  we  are  of  opinion  that  the  verdid  ought  to  ftand* 
'  The  Gonfequfmce  is^  that  the  pofiea  muft  be  delivered  to  the 
ylaiiitif. 
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Rex  virfiii  Tames  Roupell*  FruUf, 

VfR,  Dunning  had  obtained  a  rule  to  Ihcw   caufc  why  a  Ac^Mrf* 

certiorari  fliould  not  iflxic  to  remove  tl  fre/entment  againft  'i**^"- 
the  defendant,  in  the  court  leet  of  the  Savoy^  for  keeping  a  dif  fanmmt  in  a 
orderly  houfe,  on  which  he  had  been  amerced  50/.  SS^wKn 

Mr.  Wallace  now  (hewed  caufe,  and  inGfted  that  it  had'  ranovcd* 
been  fettled  by  a  variety  of  authorities,  that  a  prefentment  in  9  ^?ig(n- 
court  lect  of  an  offence  which  is  net  capital^  nor  concerning  7*5^  ** 
^ny/hiboUf  fubje£i^  the  party  to  a  fine  or  amercement  wittout 
any  farther  proceedings  and  binds  him  for  ever  after  the  day 
on  which  it  is  found ;  and  admits  of  no  traverfe  to  the  truth  of 
it:  and  cited  2  Hawk.  PL  C.  r.  lo.  /  75,  where  it  was  in' 
terms  exprefsly  (o  agi'eed.    If  fo,  the  court  will  not  permit  a 
traverfe  of  the  prefentment  here:  and  if  not,  a  certiorari  would 
be  fti|itlefs*    As  to  the  ground  upon  which  the  application  has 
been  made,  that  the  defendant  had  no  notice  of  the  prefentment^ 
and  dierefore  has  not  been  heard  in  his  defence }  the  anfwer  is* 
that  no  notice  is  neceflary.    But  fuppofe  he  were  not  heard  \  he 
is  not  without  remedy,  and  may  be  heard  if  he  pleafes,  in  an 
aAion  of  trcfpafs  which  is  open  to  him,  and  which  is  his 
proper  remedy.    Therefore  he  hoped  the  role  would  be  dif- 
ciuurged. 

Mr.  Dunning  m  fupport  of  the  rule  contended,  that  the  de- 
fendant ought  to  have  had  notice  of  the  prefentment,  and  an 
opportunity  to  defend  himfelf.  He  faid,  the  grounds  of  his  mo- 
tion were  two  i  FirJI^  That  the  prefentment  dad  not  contain 
a  fufficicnt  cha^e  \  and  thciefere  ought  to  be  qoaihed.   Second^ 

Pf     "  hf 


459  TRINITY  TERM  i6  George  III.    B.  R. 

1775.     ly,  that  if  neceflkry,  it  might  be  traverfed  i  which  he  infifted  the 

■  party  had  a  right  to  do :   and  cited  Rex  verfus  The  judices  of 

ve^fis       Wilt/hire^  where  the  court  of  R.  B*  direded  a  mandamus  to  the 

Umes     juftices  in  feffions  to  admit  a  general  traverfe  of  a  prefentment  by 

a  juftice  on  vicv.%  for  not  repairing  a  highway*     yid€  this  cafe» 

3  Bur.  1,532.  and  i  Black.  467. 

After  the  prefentment  is  returned,  this  court  may  cither  ifliic 
procefs  upon  it|  if  it ihould  be  holden  good;  or  may  fend  it 
back  to  th«  court  leet  to  proceed  themfelves  ;  or  an  adion  may 
be  brought  upon  it.  Therefore  no  embarraiTment  can  arifc  from 
the  court  granting  a  certiorari. 

Mr.  Howortb  on  the  fame  fide.    The   queftion  before  the 
court  is  noty  whether  a  prefentment  in  a  court-leet  is  traverf- 
abte  %  but  whether  a  certiorari  lies  to  remove  a  prefentment  in 
•  a  court  leet?  But  as  to  its  not  being  traverfablen  notwithftand- 

ing  the  authority  of  Hawkins j  it  has  been  exprefi^ly  determined 
«  3  At^  in  a  cafe  of  Mattbenus  vexfus  Gary,  Carih.  74.  "*  that  a  prefent^ 
JJ7.  s:c  jp^jt  ^„  J  CQurt-leet  is  traverfable.  «*  Bcfides"  (fay  the  coujt) 
f'  if  t)m  prefent;misnt  fliould  be  removed  by  certiorari  into  R.  B. 
f  <  it  is  clear  tba^  it  is  traverfable  there  ;  and  if  in  courts  fuperio^ 
«f  t9  the  lec^,  a  fortiori  in  prefcntments  at  the  leet."  Therefore 
t^^is  is  an  au^ority  aj»  to  both  poin(s*  In  i  ialk.  195.  exception^ . 
yfixt  taken  as  to  a  prefentment  in  court*]eet :  And  in  i  S.(Jkn  aoo^ 
a  prefentment  at  a  leet  was  removed  by  certiorari  and  exceptipm 
t^ken  to  it.  It  is  *cleari  therefore,  that  a  certiorari  dpes  lie  to 
remove  a  prefentment  from  a  court*Ieet,  and  thpre  is  no  fta(ute 
that  takes  it  away. 

I^Qjr4  Mafufield  \yiflied  the  precedents  to  be  accurately  looked 
infQy  and  tl^erefore  ordered  the  cafe  to  ftand  for  further  argur 
ipent. 

Afterwards,  op  Thurfday  the  20th  of  June  in  thi§.term,  l|0{4 
Mansfield  mentioned  this  cafe,  and  faid,  The  court  has  looked 
Vjery  particularly  into  all  the  cafes  and  confidered  them  attentive* 
]y.  And  we  are  clear,  that  a  certiorari  ought  to  go«  The  pce« 
Umv^^tii  cannot  l^q  t^raverfed  at  the  leet,  but  the  prppejr  mf^Iip^ 
id  tQgr^nt  ^^  cerfiorari^  that  it  naay  be  traverfed  ha:<«  TherfS^ 
are  many  authorities  which  fay,  a  prefentment  may  eitdei;  ^^ 
trayerifid.  bj  bqiog  re/noved  into  the  ^in^s  Bench  or  in  an  a^on. 
It  cannot  be  \f^  tl^^  \\  is  not  traverfable  any  'wbfrc^  Th^  dfe 
ff^^c^ar^t  has  Afyqr.becQ%ard  ata^U}  and  it  would  not  beju^ 
d>^t.  l)e.  ibottl4  be  c;,Qi^(^mn^4  a,nd  fined  unheard.  And  as  he 
cannot  tray^rJ(Bti(ie  p^^^^  be  bugh^  to  ba^y^ 

a  certiorari  to  rcmoyi  it  in  ord^r  tg  traverfe  it  here, 

AsTOif 
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AsTOH  Jufti«.*-^Tlie  oiA  Mthorities  are  clear  that  tbere     xjtC. 
4yiight  to  be  a  kntHpran* 


la  Djtr  13.  ^  64.     Eitzherbirt  faid»  that   Briton^  who  is      ^^ 
a  good  audiority,  faid,  that  everjr  prefentment  is  traverlable     jAMgt 
which  k  pvefented  in  a  leet ;  and  alfo  in  t)ie  iherifPs  tourne>  ottt 
of  which  leets  were  at  firft  derived  ;  which  is  taken  notice  of 

\^  Mathiwi yetbxt  Carey^   3   Med.   137. In  Finch  386.  w- 

tMVo  editiooi  it  is  faid^  <*  the  courfe  is  to  remove  fuch  prefent^ 
<<.  meats  ioro  the  Kifig^s  Bind  bf  a  certiorari^  where  the  ^avty 
<<  may  t£a.veiie  them/' 

It  would  be  a  ftrange  do£lrine  to  fay  the  defendant  fliouid 
have  ao  opportunity  of  being  heard.  Tiiis  would  give  a  cotirt-^ 
}^et  a|  ppwer  fuperior  to  that  of  any  other  jurifdi&ion  in  the  ^ 
l;ingdom  ;  as  wasobferved  by  Mr.  Juftice  Taiisin  Rex  v.  Juf't 
tices  of  IViltflfirt,  Therefore  what  is faid  in  2  Hawk  ji*  name* 
Ijf  that  it  is  not  traverfable  any  ivbere,  is  a  miftake.  It  is  not 
traverfable  in  the  court->leet,  but  it  is  traverfable  when  removed 
hither ;  and  that  is  the  reafon  why  a  certiorari  ought  to  go, ' 

Lord  Mansfield  added,  another  reafon  for  granting  a  certiorari 
is,  that  the  defendant  may  have  an  opportunity  of  taking  exc^ 
tions  to  the  prefentment  itfelf,  in  point  of  form  or  othcrwifc— 
Tbcrefoce  let  the  rule  be  made  abfolute  for  a  certiorari^  to  pre-' 
v.ent  the  expence  of  arguing  it  \  for  we  have  looked  very  par- 
ticularly into  it,  and  are  clearly  of  opinion,  a  certiorari  will  lie* 


Ex    PARTE    AdNEY.  jia^L 

THIS  was  ii^   cafe  from   Chancery  in  fubftance    as    fol-  'f^^' 
lows :  of  i/.  lofc 

On  the  loth  day  of  June  17731  James  Adney^  a  broker,  fold  of  i.  un- 
to George  Htnjbaw  quantities  of  Rujfia  tallow,  the  property  of  ^^^•-'* 
John  Buchholme  ;  and  there  being  a  balance  of  280  /.  18/.  4^.  make  him* 
due  to  Buckholrhef  Adney  gave  Bu^hholme^  Henjhaiv%  note,  dated  theduepayl 
the  1-2 th  day  of  June  1 773,  for  306/.  13/.  payable  to  Buclholme,  '"'n'  ®^* 
five  months  after  date,  being  the  price  of  the  faid  tallow.— In  wiUch  S** 
J^fy  1773,  Henjhqw   wanting  more  tallow,  jidney,   as  broker,  ]J[^^|^ 
applied  to  Buchholme  to  fell  it  him  ;  when  Buckholme  told. him,  B*  and^. 
that  as  Henjbaw  was  indebted  to  him  at  that  time  aa  above^aad  conftntT^ 

luffltfli  if. 
vwsk  ipoiiPSOQ^i,:  artrf  tibfAw^  b^fiMTC  the  npit  w«f  due beeomes  b«ikn3]tt*   -Held  that  A.^% un* 
ctertakins  w^t  intenebc4  as  a  coiUtfrtl  engagefncntonly,  in  cafe  H.  ihovld  not  pay  the  nottf  when 
due.    ConAquetttly,  «» ir'icfttfd jft«oikun^«Pcy>  whttbrr  it  vwouid  ever  become  a  dtbt  or  not,  ic 
V'liiil^llQt  beprovpd  a$  fuwli  ^dcr  ^i'i  CQinmiaion* 
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1776*    ^^  b^  ^^  no  0^^  fecttrity  tbpi  the  abow  note,.  U  dedUocd 

1 — giving  him  further  credit  i  wheitupoti  Jduty  aafvcred  '  Jl^i* 

aIvTw\  ^'^»  ^^^  Hinjbanp  was  a  fafe  mu  i  that  the  note  would  be 
regularly  paid,  and  that  he  m^bt  lafdj  give  him  credit  for  moife 
goods  i  that  hci  AJbaj^  in  confideration  of  the  fom  of  x  /»  io/«  7^. 
paid  him  as  a  premium^  would  guarantee  or  feeure  the  pajment 
of  the  laid  note  ;  Which  propofal  Buckiotme  agreed  t;o  %  and  paid 
him  the  i  A  10  j.  71/.  and  afterwards  delivered  more  goods 
to  the.ufe  of  Af^^iTc; ;  zaA' Adney^  on  the  lath  July  17739 
gave  Bucihalme  the  following  undertaking  figncd  by  him,  viz. 
**  In  coufideration  of  the  fum  of  i  /.  lox.  7^,  received  of 
<<  Mr.  Join  BuckhcltMi  I  hereby  make  myfelf  anfwerable  for  the 
«  due  payment  of  George  Henfba'of%  note  ;  date  the  i  oth  of  Jumi\ 
«  Order  J.  Buciholme^  for  306'/.  13  /•  payable  in  fiv^  months, 
♦^  and  due  the  lothof  JVowm^^r/' 

On  the  8th  day  of  September,  i773f  ^  commiffion  of  bankrupt 
iflTucd  againft  Adney\  and  he  was  declared  a  bankrupt.  Hen* 
Jhaw  did  not  pay  the  note  when  it  became  due,  but  continued 
his  trade  till  the  2d  of  December,  ^773  •  ^^n  ^  commiffion  of 
bankrupt  was  iflued  againft  him,  aqd  he  was  declared  a  bank^ 
rupt. 

Buctiolme  having  petitioned  the  Lord  Qiancellor  for  liberty 
to  prove  the  debt  of  306  /•  13  /.  under  Aim^%  commiffion,  his 
Lord(hip,on  the  petition's  coming  on  to  be  heard,  ordered  that  a- 
cafe  fliould  be  made  for  the  opinion  of  the  judges  of  his  Majefty's 
court  of  Ktn^s  Bench,  upon  the.  following  queftion :  <*  Whether 
<<  the  faid  engagement,  fo  entered  intp  by  the  faid  JamtsAdney, 
\  <f  is  or  fliall  be  confidercd  as  a  debt  due  from  the  faid  Jama 

<<  Adney,  before  the  date  and  iffiiing  forth  of  the  ^id  com^ 
<<  miffion  againft  him,  fo  as  to  be  proved  by  the  faid  JJm  Bttc^ 
<<  holme  under  the  faid  commiffion  I  or,  Wh^ber  the  iaid  en* 
<f  gagement  is  to  be  confidered,  as  a  c^atereUfiiuriiy  from  the 
5-  faid  James  Adntf  the  bankrupt  to  the  faid  J^  Bucibolme^ 
ff  for  the  payment  of  the  faid  fum  of  306/*  xj/t  mentioned  in 
5*  the  faid  note,  in  cafe  thp  faid  Gior^e  Hftlfiim  did  mi  pay  the 
«(  fame,  at  the  time  the  faid' note  became  payable  1  and  confe* 
€*  quently  a  debt  only  accruing  due  from  the  faid  Jama  Adeiey 
«  to  theTaid  John  Buctiolme  from  the  time  defauk  was  made 
«  by  the  faid  George  Jie^aw  in  payment  of  the  faid  note  ^' 

Mr  T.  Cowper  for  Buckholme.  This  is  %  debt,  whichf  if 
Henjbaw  had  become  bankrupt,  Buckholme  would  clearly  haye 
^een  entitled  to  prove  nnder  Henjbavf^  commiffion*    The  caAt 
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fherefM^  is  precifidy  die  fiitne  n^MkAdmf^  becoming  bankrupt  \     \>j^6* 

becavfe  he  ufidertakest  in  ezprefe  terms,  to  pay  the  amount  -^ 

pf  die  note,  when  due.  There  is  no  condition,  no  defeats?  ^^^1 
tnce,  no  qualification,  no  contingent  even  provided  for  \  but 
ht  makes  himielf  anfweraUe  for  the  payment  of  Henfiaipf%  note, 
pagrablt  n  five  ponths*  It  is  in  terms,  dierefere,  a  debt  payable 
at  a  fuiuw  day  artM  \  Mrf  confeqttently,  withm  the  very 
letter  and  pvoviflMa  of  Stat.  ^Qto.  i«  r.  31.  made  exprefsly  for 
tly  relief  of  ctedkors  in  fiidieafts.   , 

Mr.  WMiT  centra.  This  is  not  fuch  an  undertaking  a$  made 
Adntf  ikkor  to  ButUf^lme  at  the  /iW  of  the  bankruptcy ;  confe- 
quendy,  if  BacUUme  cannot  fwear  that  AJwy  was  juftly  and 
truly  indebted  to  him  at  the  date  and  fuing  forth  of  the  com- 
nviBon«  and  that  he  ftill  is  ib,  he  cannot  be  admitted  a  creditor 
under  th«  cpmmiAon*  >  That  he  cannot  is  pbin,  becaufe  jid/tcy 
ican  be  anfwerable  no  further  than  Hcnjbavt  himfelf  was,  and 
Hemfimn  was  not  liaUe  to  pay  it  dll  a  future  day,  tiiz.  the  i  oth 
of  jNmnpkr/  it  was  contingent,  therefore,  till  that  day  at  leaft. 
Bat  this  was  only  by  way  of  collateral  fecurity,  in  cafe  Hmjhavt 
did  not  pay  %  confequently,  till  default  by  Henjbaw^  Adrny  was 
not  liable.^— He  qited  Goddard  verfus  Vanderheyden^  MicL  12 
&s.  3*  C.  &  ^  where  the  court  determined,  that  bail,  who  had  *  1  frjf. 
n^  paid  the  ddt  and  cofts  till  after  the  bankruptcy  of  the  prin-  ^  ^ 
cipal,  though  judgment  on  the  bail-bond  was  had  befircy  were 
not  baned  by  the  certificate  of  the  bankrupt  j  becaufe,  till  aflual 
payment,  the  damnification  did  not  accrue,  there  l>eing  till  dien 
a  |ioffibility  that  the  efieAs  of  the  defendant  might  pay.  So 
here,  even  after  Adnef%  bankruptcy  Hettjbato  might  have  paid  ; 
cpnfeqnently  the  debt,  if  any,  not  having  accrued  till  after  the 
bpnJoruptcy  oiAdney^  is  not  fuch  a  debt  as  can  be  proved  under 
his  commiffion, 

Mr.  Cawpitln  te^j  admitted,  that  in  Goddard  verfus  Vanderm 
ieyden  the  certificate  was  no  bar,  becaufe  the  bail  were  clearly 
not  fixed  till  after  the  bankruptcy  ;  and  perhaps  never  might  have 
been.    But  he  compared  this,  to  the  cafe  of  Adnefs  having  * 

joined  in  the  note  with  Henjiavf,  or  to  his  having  indorfed  it ; 
ip  winch  latter  cafe  he  infilled,  that  tfiough  Adney  might  not  have 
been  liable  till  after  demand  made  upon  Hett/haw  the  drawer, 
aiid  default  by  him }  yet  it  was  clearly  fuch  a  debt  as  might  be 
proved  under  if<//7/;y's  commilTion.'     ' 

Lord  Mansfield.— There  can  be  no  doubt  o^  argument  in 
$hi3  cafe  upon  aoy  general  principle  of  law.  It  is  very  certain  that 

contingent 
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i77^r    ^on6jagcnt  debss cannot  be  {nrovedT under tkeildt.  7  Gm^  i*  A..3f«^ 
■■■  and  debts  payable  at  a  future- day  are  not  to  be  proved  uotefs^ibcjf 

i^BM&T.    ^^™^  within  the  ftat.  7  G^o*  i. 

It  is  as  certain,  that,  if  this  be  only  a  €oll^eral  undertakkig  to 
pay  ifHenJbBw  did  noi,  the  demand  cannot  be  profied  under  jid* 
^  fiey's  commiilion.  But  if  it  be  an  engagenaeot  bf  Afyff  t#i  paf 
at  allevenUy  without  regard  to  Hsn^aiw  %  th^^  it  is  a  debt  that 
m^y  be  proved  under. ^^/2/;i^'d comraiffioA :  and  £b. the  court  of 
Chancery  clearly  underdood  it,  by  the  teroais-.m  vMuch  the  cafe^ 
and  the  queftion  fent  for  oar  opinion,  are  dated. 

The  iaw  is  equally  dear,  which  ever  way  the  undertAlung  is 
conftrued:  and  the  whole  queftion  depends  upon,  the  cx>olhnsc« 
tlon  of  three  lines  of  the  engagentent.  It  might  foe  meatet-ae  a 
Collateral  undertal^ing  only  ;  viz.  ia  cafe  Htnjbatv  did  notfof^ 
that  then  Adney  would  be  liable  -  for  the  debt.  But  it  is  nbC 
worded  fo. 

.  The  original  undertaking  by  Htrtfiaw  is  a  regular  ncgotiaUe 
note,  and  if  Adney  had  indorfed  it,  though  demand  muft  hbre  hfkn 
made,  U^.  before  jldney  would  be  liable,  .yet  ia  that  ca£^tlMS 
debt  might  clearly  have  been  proved  under  the  conamtflbDii* 
But  the  engagement  by  Adney  is,  that  Hen/bannfs  note  flralL  be 
paid  when  due  ;  therefore,  if  not  a  collateral  undeTUking,<c)ietv 
would  be  no  neceiGty  toa^efort  to  the  original  drawer  ef  tMe 
note.- 

AsToK  Juilioe.^The  queftion  is,  what  was  meant  by  tiwun* 
dertaking  ?^  The  fmallnefs  of  the  premium  paid  to  Adniy^  nritu 
only  iL  10  J.  7  J;  affords  a  ftrong  ground  for  fuppofing  it  Wis 
intended  as  a  collateral  undertaking  oniy.   ' 

Lord  Mansfield. — The  whole  depends  upon  the  intentMmof 

the  parties.    We  will  confider  of  it  before  we  give  our  cer<^ 

tificate. 

•Juntt^xh.      Afterwards*  the  court  certified  in  theft  words:  <<  Having 

»77««  4<  heard  counfel  on  both  fides  and  confidercd  this  cafe,  we  are' 

<*  of  opinion,  that  from  the  occafion  of  giving  Adne^^  ifbte^ 

'!  and  the  terms  In  which  it  is  conceived,  the  parties  intended 

<*  it  to  be  a  collateral  engagement  only,  in  cafe  HinflsanB  (hoirkl 

;    <<  mt  pay  bis  note  at  the  time  it  became  due;  andtherefblCs 

«  it    retted  in    contingency    (at  the  time  the   c6inR»ffion   ifr- 

*«  fued  againft  Adney)^  whether  this  engagement   e^itt  wbuld' 

w.  become   a  debt  or  not:  and  confeqnently  it -COttktoOt  bc. 

V  proved  as^iuch,  under  Adne^\  commiffioxu'f 
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FoONi;  ver/us  Blount,  ^ituu 

^HIS  was  a  cafe  out  of  Chancery  {qx  the  opinion  of  thi^  One  feifcd 
court  5  and  in  fubftancc  as  follows :  ^t^by 

Winifred  Warbam  being  feifcd  in  fee-Gmplc  in  poflcffion  of  win  be- 
an eftatc  at  Benvifl  of  38  /.  a-ycar,  and  of, an  eftatc  at  Elminjtom^  V^^^m 
of  12/.  aryear,  both  fitu^te  in  the  couniy  oi  Dor/et^  by  hcK  "!*»'y  *«8*- 
will,  dated  8th  7i/«^  1751 1  gave  and  bequeathed  many  pecuniary  j^s  to  fome, 
legacies^  fome  to  Proteftantsi  znd  others   to   Papi^s,  amounting  Ji^*^^^ 
altogether  to  895  /•  5  /•  and  amongfl  fuch  pecuniary  legacies  pad  to  the 
(he  gave  to  Ann  Foane  a  legacy  of  25  / :  To  the  children  of  Cha^  Iw  clfe**" 
ritj  Stroud^  dcceafed,  of  v/hich  Mrs,  Compton  is  one.  already  '«*"  txcept* 
namedj  there   are  three    more,  v/z.  Elizaheib  JVells^  Mtcheul  Oiort:  And 
Stroud,  and   John  Stroud  his  biother  ;    thcfe  muft  have  25/.  JJj^J^ 
each:  To  ^r.  George  Eveleigh^  his  chiKlren  by  his  firft  wife,  in  order  to 
«nd  hrr  fitter,  if  living,  and  her  children,  I  bequeath  100  /.  to  be  forihefe"^^ 
equally  divided  amongft  them  :    All  thefe  legacies   (the  Jf^ar-  P»y«nentf, 
Aflw/ only  excepted)  are  for  the  defccndants  of  my  two  great  jb.  muft  be 
aunts,  7^1//^  and  Jgnes  Boles  \  thefe  muft  be  paid  to  the ^//,  fo*<*>a»foon 
whatfoever  clfc  {debts  excepted)   falls  (hort.     And  then  comes  ently  may 
' a  claufc in  the  teftatrix*s  will,  in  the  following  words :  ''In  or-  S^cwfe.*"' 
•*  def  to  raife  money  for  thefe  payments,  my  eftate  oi  Benvill  TatUiend 
•'  muft  be/^A/to  the  higheft  bidder,  fo   foon  after  my  deccafe  Inde?^'"' 
•'  as  it  can  conveniently  be  done.     To  this  end ^  I  do  appoint^  g^'^^'j  ^- * 
•*  conftitute  and  empower  Mr.  Robert  Pinker  and  Mr.  Noah  Shen-  make  my 
4*  ^gjfpffj^  whom  I  make  executors  of  this  my  Lift  will,  to  felly  let,  l^^^^^ 
**  pr  fet  to  fale  bqtb  my  ejlaies  of  Benvill  and  ElminJloneJ*  or  fi-i'to  ' 

The  teftatrix   died,  without  altering  or  revoking   her  faid  ^ftatM^o?' 
will,  wituch  the  executors  proved,  foon  after  her  deceafe.  b.  &  £.— 

Upqn  a  bill  Bled  in  1752  by  Ann  Foone  a  legatee  and  two  ^^^^^^^ 
of  the  Gpdple  contraft  creditors,  againft  the  heirs  at  law  ex  parte  who  wm 
patema  et  maternd  of  the  faid  teftatrix,  to  have  the  will  efta-  emTdcd^o* 
Ui(hed,  the  eftate  fold,  and  the  money  ^rifing  by  the  fale,  to-  '•*<^**v«  *»»« 
gether  ^ith  the  perfonal  eftate,  applied  in  difcharge  of , the  fu-.  the  money 
nei-al  expences,  debts  and  legacies,  according  to  the  dir^fllons  f^i^'^f  f^e 
of  the  will ;  Lord  Hardwicke^  upon  the  hearing  In  1 756,  declared  tenatrix*s 
the  will  to  be  well  proved:  and  direded  an  account  to  be  taken,,  wir^' 
bfc.  And  a  queftion  being  made  in  the  caufe,  conoerning  the  totheap- 
capacity  of  the  faid  plaintiflF  Ann  Foone  to  tak.e  the  legacy  given  ©f  her  will. 
to  her/his  Lordlhip  refcrved  the  con&deration  of  that  queftion, 

and 
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1776.    ^<I  alfoof  ao]^  other  queftion  that  might  arifci  conceining  ihA 
■  ■  capacity  of  any  ochar  of  the  legatees  or  of  any  of  the  creditors^ 

^^*    who  might  oome  beface  the  faid  Ma(ter»  to  claim  their  debts  of 
BiooHT*  legacies  out  ofthe  faid  teftatfix's  real  e(Ut«. 

Oothe^thof  Jlitfj^  1773  the  matter  made  his  report,  and  on 
the  3dc&  of  Marct  1775  the  ^^  ^^f®  ^^^  on  for  further 
diredions^  vhen  Lord  Ati/Uy^  the  prefimt  Lord  Chancellor^  was 
pieafed  to  direft  that  a  cafe  fliovld  be  niade  for  the  opinion  of 
this  CMft»aiid  that  the  qveftibn  thereon  (hould  be,  "  Whether  a 
^  cnA^,  iriio  is  a  P^t  is  entitled  to  receive  bis  debt  out  of 
^  the  money  wUch  has  arifen  by  fale  of  the  teftatrix's  real 
^  eftaie  according  to  the  apjsointmelit  of  her  will.'' 

Mr*  Watiai^  for  the  plaintiit;  argued  that  this  devife  to  the 
executors  wu  no  devife  of  the  efUte  itfelf,  but  merely  a  power 
to  them^  as  mahdorcp  UjUtthc  land ;  whidb,  therefore,  defcend- 
ed  to  the  heir  in  the  mean  time.  That  it  conveyed  no  intere/t 
or  ufe  to  the  creditors  within  the  ftat.  12  )i^.  3.  r.  4.  nor  could 
they  have  any  claim  npon  the.  land  itftlf  till  fold  :  but  when 
fold»  the  money  was  legal  aflets  in  the  hands  of  the  executors  ; 
and  confequently  the  creditors^  Roman  Catholics  or  Proteftants, 
have  a  right  to  he  fatisfied  to  the  amount  of  their  refpedive 
demands*  .     ' 

Serjeant  Gfym  for  the  defendant  contra^  recited  the  latter  pari 
of  the  fourth  fcAion  of  the  ftat.  x  2  /^.  3.  c.  4«  which*  he  faid, 
in  terms  excluded  Roman  Catholics  from  any  pol&ble  intereft 
or  profit  arifing  out  of  land  ;  by  declaring,  <<  that  all  and  (ingular 
'  <*  eftates,  UrmCf  or  any  oticr  interejls  ^t  profits  whatfoever  out  of 
<<  lands,  for  the  ufe,  or  in  truft  for  the  hen^t  or  relief  of  any  fuch 
<<  perfons,  (hould  be  utterly  null  and  void,^*  If  fo,  it  is  impoOible 
to  &y,  that  a  creditor*  who  is  a  Roman  Catholic,  can  take  any 
benefit  under  the  devife  in  queftion  \  becaufe,  in  doing  fo,  he 
would  dearly  tako  an  inteicft  and  profit  oat  of  land  of  the 
teftatrixi  and  ^StM  partioilar  itOcrtft  uVm  notice  of  by  the  fta- 
tutCt  which  can  apply  mtfy  to  crodiUrs  y  namely,  an  intereft  for  his 
benefit  and  n&fi  A  Roikian  Catholic  therefore  is  incapable  of 
fuing  out  an  abgit  \  m  ibort^  he  is  excluded  from  atiy  poffible 
intereft  or  benefit  arifing  out  of  hnd  :  ^d  if  this  is  not  a  bene- 
fit and  rcEtf  001  of  land,  it  is  difficult  to  fay  what  is.  He 
cited  the  cafe  of  R^per  verfus  Radct^e,  9.  Mod.  1 67.  ao8.  which, 
he  feid,  was  not  exaAly  parallel  1  but  by  analogywas  applicable 
torthe  cafe  in  queftion.  There,  the  Houfe  of  Ix>rds  held,  that  a 
devifei  ofxbt/urplui  of  money  arifing  from  tht/ale  of  lands,  to  a 

15  Roman 
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Romtn  Citlioltc,  afterpayment  of  debts*  was  an  wterefi  within      1776. 
the  ftat*  la  i^.  3  t  though  even  in  that  cafe  the  devifee  might  ■  ■ 

have  been  compelled  to  take  the  furplus  of  the  mpney,  and  hav^  ^^ 
been  reftrained  from  becoming,  piirchafor  of  the  land.  The  de-  BLovim 
termination^  therefore,  was  grounded  upon  its  being  an  intereft 
out  of  land.  So  here,  though  the  Roman  Catholic  creditors  cannot 
acquire  the  land,  yet  they  take  that  int^ift  out  of  it,  by  its  being 
applied  in  difcharge  of  their  debts,,  which  the  ftatute  has  ex- 
prefsly  declared  they  are  incapable  of  taking.  Therefore  he 
prayed  the  opinion  of  the  court  in  favour  of  the  heir  at  law.  \ 
Lord  MANSFiELD.«-The  (hort  ftate  of  the  cafe  is  this :  The  ^ 
teftatriz  leaves  feveral  pecuniary  legacies ;  and  gives  a  preference 
as  to  fbme,  by  direfling  thejr  Ihall  be  paid  to  the  full,  whatever 
clfe,  debts  only  excepted^  (hould  fall  fbort :  not  a  fy liable  more 
ia  added  about  debts.  Then  the  teftatrix  adds  the  following 
claufe.  "  In  order  to  raifc  money  forthcfc  payments,  my  cftatc 
*<  at  BinvUl  muft  b«  fold  to  the  higheft  bidder,  as  foon-  after  my 
^  deceafe  as  it  can  conveniently  be  done.  To  this  end  I  do  zf* 
**  point,  conftitute,  and  empower  Mr.  Robert  Pinter  and  Mr* 
^*  Noah  Sbenvfood^  whom  1  mate  executors  tf  this  my  lafi  w\l^  t$ 
«<  ySr//,  /p/,  wrjH  tofak^  both  my  efiates  ^Benvill  and  Elminflone.'' 
There  is  no  difpofition  of  the  refidue,  nor  any  further  direftSons 
as  to  how  the  furplus  was  to  go'after  payment  of  debts  and  legacies. 
This  is  no  devife  to  the  executors  of  the  lands  ^  but  only  a 
power  and  authority  to  them  eo  nomine^  as  executors,  to  fell  the 
lands  for  the  purpofe  of  paying  debts  and  legacies. 

The  eftates  have  been  fold  and  converted  by  the  executors 
into  money.  Some  of  the  creditors  happen  to  be  Reman  CathMcs  % 
and  the  queftion  is,  whether  they  (hall  be  paid  their  debts  out  of 
the  moneyt  whidi  is  now  leg^l  afleta  in  the  hands  of  the  execu- 
torsf 

The  flatutes  againft  Papifts  were  thouglity  when  they  paffed, 
neoeflTary  to  the  fafety  of  d^e  fbte :  Upon  no  other  ground  can 
diey  be  defended*  Whether  die  poBey  be  fMnd  or  not,  fo  long  aa 
dity  cMdmie  in  force  they  mnft  be  esecttttd  by  courts  of  jufticc 
Meoraidgto  thof  tTM  intent  and  nunftlng*  Toe  legiflature  only 
can  nttj  or  alter  the  law :  But  horn  the  nature  of  thefe  laws» 
Aey  are  not  te  beeaMied  by  inference,  beyond  what  the  polhical 
lenonSf  wincn  gsve  me  19  tncni,  require* 

The  pelitieni  obje^l  the  legiflature  had  id  riew,  was,  to  take 
eff  fiom  die  Roman  Cadieliea  that  weight  and  influence,  which 
ia  nttttsaDy  coooeftei  with  landed  property,  beyond  what  per- 

fbnal 
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1776.     fonal  cftatc  can  give.    Therefore,   where  lands  dtfccnd  to  \ 

•  Roman  Catholic,  he  lofes  the  pernancy  of  the  profits.    They 
^1^*     arc  alfo  incapacitated  from  taking  real  cftatfc  by  parchafe^  whidi^ 

Bi.owfiT.   it  is  now  fettled,  comprehends  every  mode  of  acquiring  prppdr- 
ty  in  the  legal  acceptatiota  of  the  vcrd :  by  detlfe,  tifc.  Wr. 

The  only  cafe  that  has  been  cited,  is  that  of  Roper  verfus  Rad^ 
cOff.  But  that  cafe»  it  is  admitted  by  Serjeant  Glynn^  is  not 
parallel  to  the  prefent.  If  it  were»  being  a  deciSoA  of  the 
Hoofe  of  Lords>  we  muft  have  been  bound  by  it ;  though  the 
judgment  was  againft  great  opinions,  and  not  with  iht  appto* 
bation  of  the  bar.  But  though  it  muft  govern  patallel  cafes» 
yet  being  fo  little  fatisfaClory,  it  ought  not  to  be  carried  further. 
That^cafecame  on  fird  before  Lord  Harcourty^ho  ordered  a  cafe 
to  be  made  for  the  opinion  of  the  judges.  Lord  Harcpurt^  Lottl 
7revory  Mr.  Jufticc  P^w///,  and  the  Mafterof  the  Rolls,  were  all 
clearly  of  opinion,  that  the  devifees  might  take  the  eftates  as  money t 
Firft,  upon  a  general  principle  of  hw,  that  if  land  is  to  hefildj  and 
.converted  into  money,  it  id  not  within  the  reafon  and  policy  of 
the  Roman  Catholic  law3.  Secondly,  upon  the  do£lrine  and  . 
principles  of  the  courts  of  Equity^  which  confider  that  which  is 
to  he  done,  as  if  it  luas  done ;  namely,  land  diredled  to  he/oid, 
zs  money:  And  money  diredledto  be  laid  out  in  the  purcbafe 
of  lands  and  fettled  in  fee,  as  land :  In  the  latter  cafe  though 
it  remain  in  money,  and  though  on  the  credit  of  it  a  debt  is  coil- 
tra£lcd,  yet  it  ihali  go  to  tKe  heir,  and  a  fimple  contrafb  creditov 
fhall  not  be  paid  out  of  it.     It  was  fo  fettled  by  Lord  Hordvukii 

•  «  ^fl»       ***  ^^^  ^^^  ^^  Treiawney  vcrfus  Booth  *. 

S07«  In  the  cafe  of  Roper  verfus  Radcliffe^  Lord  Chief  Juflice  Par-^ 

ier  differed  in  opinion  from  the. red  of  the  judges.  His  atgii* 
ment  is  very  able,  but  I  cannot  fay  convincing  to  me.  He  fay$» 
**  If  fuch  a  devife  be  not  within  the  a£l,  the  devifee  might  Inatie 
*^  his  elc£iion  to  pay  o£Fthe  debts,  and  keep  the  land  ;  by  wklch 
*<  means  the  provifion  of  the  (latute  would  be  evaded :''  And  he 
inftanees  a  variety  of  cafes  in  which  a  devifee  i$  entitled  to  mate 
fuch  eleAion.  And  it  certainly  is  fo«  But  the  dftftsA^of  the 
argument  lies  here,  and  the  objeAioa  maifbt  sAfwercd  timo: 
No>  a  Roman  Catholic  (hall  oor  make  his'-oleAioai  ^  bocMiii 
there  is  a  law,  which  fays^  Uiat  being  a  FapUkiie^/hitf  ttoi  Ukt 
'  the  land:  And,  therefore,  a  court  of  £jrMf^ would de<;roe»  tlMil 
he  ihould  take  it  ar  money^  Something  like  it  WM  'bid  ifTthc 
cafe  of  &w£r  ver£iis  Lord  &6r#ii^»#7  f« 

t  y^tc  dib  car«  in  f  rtw/,'$  Pari,  Cafa,  vhll  5,  at^,  • 
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In  common  cafes,  where  money  is  given  to  a  chanty  to  be     1776. 
laid  out  in  land  ot  government  fecurity,  though  ^  common  per-  ■        "   • 
fon  in  a  like  ca(c  may  eledi  to  have  the  land,  the  charity  cannot;       J^L 
becaufc  it  is  unlawful :  and  therefore  though  the  eleflion  be    B*o»nt4 
given,  yet  one  alternative  being  lawful^  and  the  other  not,  ai 
COttrt  of  equity  fays,  you  (liall  do  that  u^hich  is  lawful. 

In  the  marginal  note  in  Bacon^s  Abridgment,  vol,  3.  796.  tide 
Pa^s\  and  which  is  fuppofcd  to  be  taken  from  Lord  Chief  Ba« 
ron  Giiierl's  notes,  it  is  faiJ,  that  <^  where  iand^  are  devi/fd to^  or 
**  veiled  in  trudces  to  he/o/Jlor  payment  of  particular  fums  to  fe? 
'*  veral  people,  feme  of  whom  happen  to  be  Papids,  that  this 
*' a£i  dqes' not:  prevent  fuch  Papids  from  taking  tlx  particular 
'<  fums  ox  legacies  intended  for  them  \  becaufe  they  cannot  in&ft 
<<  upon  paying  off  the  other  incumbranc<'s,  and  holding  the  £& 
<^  tate,  as  a  perfon  can  do,^o  whom  the  ttfidue  of  the  purchafc:  mo« 
**  ney  is  devifed."  That  goes  a  great  deal  funiier  than  this  cafe  } 
fox  a  legacy  charged  upon  land  is  very,  different  from  a. mere 
power  to  fell.  But  I  cannot  fee  a  doubt  in  this  cafe  :  This  is 
only  a  power  to  the  executors  to  fell.  What  is  the  claim  of  the 
creditors  ?  To  be  paid  out  of  legal  affcts.  The  creditor  has 
no  intered  in  the  land.  He  can  have  no  claim  upon  the  land^ 
nor  make  his  ele£lion  to  pay  off  the  incumbrances  and  kec^p  the 
land.  He  can  have  nothing  till  the  land  is  turned  into  moneyi 
Here  it  is  turned  into  money.  If  the  executors  had  refufed  to 
fell  the  land,  he  could  only  have  obliged  the  .executors  to  fell ; 
and  till  fold  he  has  no  intereft  whatever.  Suppofe  a  man  dies 
and  leaves  a  number  of  leafcs  for  years :  A  Pupi(h  creditor  can« 
not  take  a  leafe  for  yearSj  any  more  than  he  can  a  fee-fimplc; 
But  can-  these  be  a  doubt  that  he  would  have  a  claim  upon  fuch 
Icafe  as  affets  ? 

No  precedent  has  been  produced  agaiuft  the  claim  of  the  cre- 
ditors in  this  cafe.  I  Cbould  ezpe£fc  a  precedent  before  I  decided  *  • 
that  a  creditor  (hould  not  be  paid  out  of  the  affetSj  only  becaufe 
be  happens  to  be  of  a  different  way  of  thinking  from  the  efta* 
bliflied  mode  of  religion.  Therefore  I  am  clear  thslt  this  debt  oughi 
to  be  paid  out  of  the  affets  arifing  from  the  fale  of  thefe  eftates. 

Mr.  Juftice  Aften  and  Mr.  Juftice  AJbhurfi  concurred^ 

Afterwards  the  court  certified  in  thefe  words.  '*  Having 
*<  beard  c^unfel  and  confidered  this  cafe,  we  are  of  opinion  that 
<<  a  creditor,  who  is  aPapift,  is  entitled  to  receive  his  debt  out  of 
<<  the  flf oney  which  has  arifen  bf  the  fale  of  the^teftatris^s  real 
^<  eflate,  according  to  the  appointment  by  her  will/^ 

VoL,n.  fi 
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tif^/„     Smith  et  aL  Afllgnccs  of  Hagub,  ver/us  De  Silva 

et  al. 

OneoTtliree  ^HIS  was  an  liTueout  of  the  court  of  Chancery^  to  try  whe« 

rC^nd  thcr  the  plaintiffs,  as  affignccs  of  Edvmrd  Hague,  a  bank- 

cargo,  the     fupt,  were  entitled  to  one  third  part  of  the  profits  of  the  adventure 

outfit  of       of  the  Ihip  Ummimiljf  from  London  to  Africa,  from  Africa  to 

'  T'^iS*)  '^'^    Jamaica,  and  from  thence  to  London,  and  alfo  of  the  fale  of  the 
4568/.  pays  J 
onJy4io/.     ihip. 

IKS"  '^'^"  ^^^^^  ^^^  ^"  ^^  '^  ^^*  *'  Guildhall,  London,  at  the 
and  givts  Sittings  after  JSa/ler  Term  1776,  before  Lord  Mansfield,  when 
the  remain^  ^^^^  jV^y  found  a  Tcrdidt  for  the  plaintiffs^  damages  one  (hilling, 
before*"?  *"^  ^  ^^^^  (hillings,  fubje£l  to  the  opinion  of  the  court  upon 
become        the  following  cafe : 

ch^",***'        That  in  December  T771,  Edward  Hague  the  bankrupt,  to- 
banknipr.     gether  with   the  defendants  Ifaac  Bernal  and  Abraham  Lara^ 
partners        agreed  to  purchafe  and  (it  out  a  (hip  for  the  flave  trade,  at  their 
wJIm!-/'   yW«/cxpcncc,  and  for  their  Joint  account  and  ri(k  in  thirds :    And 
difcharging    that  the  Other  defendant,  De  Silva,  (hould  have  theconduA  and 
nand?n*hii  «nanagemcnt  of  (itting  out  the  fliip  as  a  purfer  or  (hip's  huf- 
place  for      band,  for  the  benefit  of  the  parties  concerned.     That  Hague,  in 
tiw  profits!    December  1 77 1,  purchafed  the  (hip  in  queftion  for  680/.  and 
J^ot  the  af-   foon  after  gave  a  bill  of  fale  of  one  third  part  to  the  defendant 
entitled  to  a  Vernal,  and  to  the  defendant  Lara,  a  bill  of  fale  of  one  other 
"^th'of  the    ^^'^^^  P^^' '  ^^^^  ^^^^  afterwards  the  defendant  Lara  fold  one 
piofit*  of      moiety,  or  half  part  of  his  thir  J  part,  to  the  other  defendant  De 
ure,  and  of   Silva.  That  De  Silva  was  at  the  whole  cxpence  of  (itting  out  the 
the  m'"*  ^^  ^*P  ^°'  ^^^*  ^^^  fupplying  her  cargo,  Wr.  amounting  to  the 
fum  of  4658/.   15/.   id.  of  which,  the  defendants  Lara  and 
Bernal  duly  paid  him  their  refpe£tire  proportions :  But  Hague 
paid   only  410/.  ii/.  7^/.  in   ca(h,  and  gave  two  promiffory 
notes,  one  for  403  A  4  /.  5  d.  payable  at  (ix  months,  the  other 
for  739 1.  2s,  4  d,  at  twelve  months  for  the  remainder.     That 
i)e  Silva  paid  In  ready  money  towards  the  expence  of  the  oixtdt, 
the  fum  of  1,33 1  /.   14  /.  9  rf.  only  5  and  that  he  had  fix  months 
credit  for  1,209/.  13  X.  3  rf.  part  of  the  outfit  and  cargo  thereof, 
and  twelve  months  credit  for  the  remaining  2,217 /.  7/.  id* 
from  the  iftof  January   1772.     That  the  faid  (hip  failed  for 
Crave/end,  on  or  about  the  firft  of  March  1772,  and  arrived  fafe, 
i^c.    That  before  the  promi(Fory  notes  fo  given  by  the  bankrupt 

became 
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became  due  and  payable,  and  likewife  long  before  the  {hip  ar«  1770. 
rived  at  Jamaica^  viz.  on  the  fecond  day  of  July  1772,  Hagtu 
was  declared  a  bankrupt.  It  could  not  be  known  for  feven  or  ^m 
eight  months  after,  whether  the  fliip  wouW  make  a  profitable  ^»  »»t»A» 
voyage  or  not.  The  plaintiff  Nutt^  one  of  the  aflignecs,  applied 
feveral  times  to  the  defendant  De  Silva  to  take  the  bankrupt's 
fliare  or  intercit  in  the  faid  (hip,  and  the  profits  and  rilk  thereof 
tohimfelf ;  and  to  pay  the  plaintiffs  the  faid  fum  of  410/.  ii  /. 
7  d.  being  the  money  the  bankrupt  had  actually  paid  on  account 
thereof,  which  the  defendant  De  Silva  at  firft  refufed  :  but  en- 
deavoured all  he  could  to  fell  the  bankrupt's  (hare  in  the  (hip,  and 
the  outfit  and  profits  thereof  to  fome  other  petfon,  who  would 
pay  the  410/.  ij/.  7//.  to  the  plaintiffs,  his  a(Bgnees»  and  to 
pay  for  the  remainder  of  the  outfit  thereof:  but  not  being  able 
fo  to  do,  the  defendants  Bemal  and  Lara^  about  a  month  or 
two  after  the  bankruptcy  of  Hogue^  were,  after  much  intrcaty, 
prevailed  upon  by  the  defendant  De  Silva,  to  join  with  him 
to  take  the  remainder  of  the  bankrupt's  (hare,  equally  between 
them,  and  to  pay  the  faid  1,142/.  6  s.  gJ.  between  them  in 
equal  proportions,  being  the  remainder  of  the  money  the  bank* 
rupt  had  agreed  to  pay  towards  the  (hare  thereof  he  had  prg- 
pofed  to  take.  The  defendant  Bernat  accordingly  paid  the  de- 
fendant De  Silva  one  third  part  of  the  faid  fum  of  1,142  /.  6s.  i)d. 
and  the  defendant  Lara  paid  him  the  other  third  part  thereof ^ 
and  the  defendants,  from  that  time,  confidered  the  plaintiffs 
(the  affignees)  as  interefted  in  the  (hare  of  the  (hip,  fo  to  have 
been  taken  and  paid  by  the  bankrupt,  only  as  the  fum  of  4T0  A 
X I  /•  7  (/.  was  to  the  fum  of  4,658  /.  15  /•  x  ^.  the  ahnount  of  the 
cofts  and  outfit  of  the  faid  (hip  and  cargo :  And  that  the  de- 
fendants |Were  entitled  to  the  remaining  part  of  the  (hare  the 
bankrupt  had  originally  propofed  to  take.  That  the  plaintiff 
Huit  preffed  the  defendant  De  Silva  feverai  times  to  pay  the 
faid  410/.  11/.  7  J.  and  to  take  the  fame  to  himfelf,  with  the 
profits  and  ri(k  thereof.— That  the  firft  intelligence  the  defend- 
ant had  of  the  (hip  having  made  a  profitable  voyage,  was  on  the 
24th  February  1 773.  The  queftion  was,  Whether  the  affignees,  as 
(landing  in  the  place  of  Hague,  the  bankrupt,  were  entitled  to 
one  third,  or  to  what  other  .(hare  of  the  profits  pf  the  adventure? 

Mr.  Mansfield  for  the  plaintiffa:  Mr.   Dunning  for  the  de- 
fendants*  • 

Lord  Mansfield^  after  Rating  the  cafe,  proceeded  thus :    The 
adventure  having  proved  a  profitable  one,  the  queftion  is,  what 

£2  ihare 
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1775.      (hare  the  affignccs  of  Hague  are  cnfkkrd  to:  Whether  they  are 
'^^^~  entitled  to  one  third  of  the  profits,  and  of  the  money  arifing 
xftrfus      from  the  fale  of  the  ihip,  or  only  to  the  proportion  which  the  fum 
^^^'  of  410/.  paid  in  money  by  Hague  towards  tlie  expence  of  fitting 
out  the  (hip,  i^c.  bears  to  the  whole  amoutit  of  fuch  original  ex- 
pence  which  was  4,658/.  P  There  is  no  difference  between  the 
rule  which  mud  govern  the  determination  of  this  cafe  in  a  court 
of  law  or  equity.     Ic  depends  upon  the  right  of  the  bankrupt: 
.And  to  find  out  what  the  right  of  the  bankrupt  is,  it  will  be 
neceffary  to  confidery&^y  how  it  flood  at  the  time  of  the  bank- 
ruptcy; zr\A  Jecondlyt  whether  any  alteration  has  happened  fince 
to  vary  fuch  right.     Firfiy  at  the  time  of  the  bankruptcy,  the 
whole  expence  was  incurred.     Hague  was  liable  to  De  Silva  for 
the  amount  of  the  notes,  and  a  partner  in  thirds :  The  adventure 
was  then  at  fea,  and  De  Stlva^  as  purfer  or  hufband  of  the  (hip, 
was  liable  to  him  for  the  amount  of  his  tl]ird  (hare  of  the  profits 
whatever  they  might  be.     But  fuppofe  the  other  partners  were 
liable  to  thofe  who  trufted  De  Si/va ;  the  confequence  on  a  bank- 
ruptcy between  partners  is,  that  they  are  entitled  as  againfleach 
other  to  the  balance  of  accounts  ;  and  fo  it  was  fettled  in  the  cafe 
•  I  ^f«.       of  Skipf  verfus  Harwood^  before  Lord  Hardwicke^  in  Chancer j^. 
vldtTox      Therefore,  if  the  other  partners  had  been  obliged  to  difcharge  the 
w/w  Han-  amount  of  the  notes  which  remained  unpaid  at  the  time  of  the 
445.  bankruptcy,  the  afTignees  mud  have  allowed  the  other  partners 

the  full  fum  paid  for  the  bankrupt,  and  could  have  come  againft 
them  only  for  the  balance  due  to  him,  if  any.     This  is  not  the 
cafe. of  a  new  trading,  or  of  a  new  adventure  begun  after  an  iGt 
of  bankruptcy.     In  that  cafe,  it  b  fair  to  fay,  that  the  bank- 
ruptcy diffolved  the  parti>er(hip  :  But  here,  all  the  expence  was 
incurred  prior  to  the  bankruptcy;  and  if  the  bankrupt  bjr  an 
acce(Hon   of  fortune  had  had  fufficient,  and  the  voyage  had 
proved  a  lofing  one,  he  would  have  been  liable  for  the  whole  in 
proportion  with  the  other  owners.     Therefore,  he  had  clearly 
a  right  to  a  third  of  the  profits  at  the  time  of  the  bankruptcy  ; 
and  the  infolvency  of  the  bankrupt  docs  not  vary  his  right.     5r- 
condfyf  there  has  been  nothing  done  fince  which  can  make  th« 
leaft  variation :  For  every  thing  that  has  been  done,  was  done 
without  the  privity  df  the  bankrupt  or  of  the  aflignees.     Confe- 
quently,  their  right  cannot  be  varied  by  an  agreement  between 
other  perfons,  in  which  they  were  not  concerned.     It  is  imma. 
ferial  whether  De  SUva  pledged  his  own  credit  only  to  the 
tradefmen,  and  took  'the  feparate  credit  of  the  partners  for  the 

ihare 
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iharc  of  each  5  or  whether  the  other  partners  were  liable  to  the     1776. 
tradcfmen  for  the  whole*    The  queftion  is»  What  was  the  right  -^ 

of  the  bankrupt  ?  If  the  other  partners  were  not  liable  to  De      ^jjus 
Silva  for  his  (hare,  yet  the  bankrupt,  upon  paying  the  full  amount  ^*  Silt5%. 
of  his  (hare,  was  entitled  to  a  third  of  the  profits,  as  he  would 
hare  been  liable  to  a  third  of  the  lofs,  it  the  adventure  had  been 
unprofitable.     When  I  fay  upon  payment  in  full,  I  mean  pay- 
ment according  to  law.     If  he  had   not  become  bankrupt,  it 
mufl:  have  been  an  a£lual  payment  of  the  whole  of  his  (hare. 
But  as  he  is  become  bankrupt,  it  muft  now  be  a  payment  accord- 
ing to  the  diftribution  made  by  law  in  that  cafe  |  which  is»  a 
proportionable  dividend  with  the  reft  of  the  creditors.    There-, 
fore,  whether  it  were  a  profitable  or  a  lofing  adventure,  cannot 
vary  the  right.     The  confequence  is,  that  the  aflignees  are  enti- 
tled to  one  third  of  the  (hip  and  adventure  in  queftion.  * 

jl/fon  and  AJbburfi  Juftices,  declared  rhemfeives  to  be  of  the 
fame  opinion. 

Per  cur.  Let  it  be  indorfed  on  the  Poftea^  that  the  a(Sgnces  of 
the  bankrupt  are  entitled  to  one  third  of  the  vstlue  of  the  (hip, 
and  of  the  profits  of  the  adventure  in  queftion. 

N.  B,  I  attended  the  argument  of  this  cafe  in  Chancery^  when 
Lord  Apjl^  dire£led  the  iiTue.  His  Lord(hip  faid,  ««  he  was  ex-i 
<*  tremcly  clear  that  the  aflfignees  were  entitled  to  a  third  of  the 
**  profits  of  the  adventure,  and  of  the  money  to  arife  by  the  fale 
"  of  the  (hip:  That  he  confidcred  it  as  one  ri(k;  and  ti\l  the 
**  ri(k  was  over,  the  account  of  debtor  and  creditor  could  not 
<*  be  fettled.  But  as  it  was  a  queftion  of  law,  for  the  fatisfac- 
•<  tion  of  the  parties,'  he  would  dire£l  an  iflTue." 

•^*  Mr.  Jufticc  Wi/la  was  abfent  at  the  decifion  of  the  feveral 
cafes  included  in  this  term. 


THE  END  Of  TRIKITY  TSRM« 
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TrUin,  Weakly  ex  dim.  Yea,  Bart,  ver/us  Bucknell. 

A««.  15th. 

^  by  an  a.  TN  cjcAmeiit  for  l9.nd&  in  Samer/ef/hirr,  a  yerdifl  was  found  for 
grecment  in  *  jjjg  plaintiff,  fubjcS  to  thc  opinion  of  the  court  on  a  fpecial 
W9tftamftii^   cafe,  ftating  in  fubitance  as  follows : 

^!h^  A  M  Thait  op  the  1 3^h  of  March,  1 758,  Sir  William  T^a,  Baronet, 
grant  bim  a  by  an  undamped  agreement  in  writing,  articled  to  gK^nt  a  lea^e 
/(Mrt.  /'  to  the  defendant  (or  21  years  from  J^dj^y^  I7S8»  ^^^^  J^^^y 
enters  and  y^nt  of  2:^0  /•  The  defendant  had  been  in  pofleiEon  of  the  pre- 
poiTcffion  mife§  erer  fiAce,  and  paid  the  rent  up  to  Lady^j  latt,  accordmg 
Bttf  no  icafe  *°  ^^^  ^^^^  agreement ;  But  1^0  Icafc  was  ever  granted  by  the 
was  ever  leflor  of  the  plaincifFj  or  demanded  by  the  defendant.  On  the 
l?orde-  ^  13th  of  S^/^i»iirr,  n75,  notice  in  writing  was  given  by  the 
manded  by  kflbr  of  the  plaintiff  "  to  quit  at  Ladjday  1776/'  The  queftion 
grecmcnt  is  ^^^t  Whether  the  leffor  of  the  plaintiff  is  entitled  to  recover  ? 
a  good  de-  Mr.  BuUer  for  the  plaintiff  contended,  Fir/h,  That  this  agree- 
cjedmcnt  "ic^t  ^^s  tantamount  to  a  leafe ;  and  if  fo,  it  was  void  for  want 
^^A^^  of  a  flamp,  and  could  not  be  given  in  evidence.  3  Bac.  Abr.  rip, 
Cro.EL23»     Moere  86i.pL  2^* 

Sieondiy^  If  not  a  leafe,  k  could  not  entitle  the  defendant  to 
keep  poffeflion  againft  the  landlord.  It  is  not  certain  that  a  court 
of  Equity  would  decree  a  fpecific  performance  of  fuch  an  agree- 
ment }  and  if  it  would,  a  court  of  Kiji  prius  coyild  not  go  into 
that  queftion.  \i  it  (hould  be  conftrued  a  leafe,  no  tenant  wiU 
in  future  execute  a  lc;afe,  and  the  crown  will  lofe  the  (tamps. 

Lord  Mansfield  ftoppcd  Mr.  Gould^  Who  was  about  to  argue  for 
thc  defendant,  fayinjr,  there  was  no  occafiou  to  give  himself  any 
{rouble  ia  fo  plaii;  a  cafe. 

The 


MICHAELMAS  TERM  17  Georgb  IH.   3.  R.  47^ 

l?ie  xft  point  is.  Whether  this  is  a  leafe  i  SuppoGng  it  to  be     1776. 
a  Icafe,  what  would  it  avail  the  revenue,  if  a  court  of  law  fays  ^         '. 
it  is  a  leafe,  and  therefore  ought  to  be  ftamped  i  and  a  court  of      vv/us 
Equfitf  fays,  it  is  an  agreement  and  (hall  be  read  in  evidence  as     ^g^^* 
fuch,  which  it  could  not  be  if  it  were  a  leafe,  and  void  within  the 
ftamp  a£ls.  But  It  is  an  agreement  for  a  leafe  for  21  years  j  and 
the  defendant  has  been  in  pofieilion  eighteen  of  them.    Then  the 
leflbr  of  the  plaintiflF  gives  notice  to  quit,  and  brings  an  eje£l« 
ment^    Ij[e  has  agreed  for  a  valuable  confideration,  not  to  give 
notice^    Shall  he  then  give  notice  ?  There  might  be  circum* 
ftancesi  perhaps,  which  might  let  him  in  to  maintain  an  ejed- 
ment.    For  inftance,  if  he  had  tendered  a  leafe, 'and  the  defend- 
ant had  refufed  to  execute  it,  whereby  the  plaintiff  had  incurred 
a  lofs.    But  here  there  is  no  fuch  circumftance ;  and  if  the  court 
were  to  fay  this  eje£lment  ought  to  prevail,  it  would  merely  be 
for  the  fake  of  giving  the  court  of  Chancery  ao  opportunity  to 
undo  all  agajn*.    If  the  Icflbr  of  the  plaintiff  ibould  recover  at 
Jaw,  equity  would  immediately  fet  it  right,  and  he  upoiild  be 
obliged  to  p:)y  the  cofts  of  both  fuits^«— If  he  is  fo  anxious  for  the 
levenue  let  him  grant  a  leafe  now.. 

Pfr  Cun  Let  the  Pofiea  be  delivered  f 0  the  defendant. 


Rann,  Clerk,  vcrfus  Greem,  s^mjM. 

T  J  PON  (hewing  caufe  why  a  new  trial  fliould  not  be  granted  variance  ia 
in  this  cafe.  Lord  Mansfield  reported,  as  follows :  t  dtcUrati^ 

This  was  an  adion  of  affumpfit,  brought  by  the  plaintiff  agatnft  fcrfbing  a* 
the  defendant,  to  recover  the  fum  of  40  /.  and  6d.  due  to  the  J^jJ^" j*?!* 
plaintiff  as  vicar  of  the  parilh  of  Trimty  in  the  city  of  Coven-  aaion  was 
try,  purfuant  to  an  order  made  by  the  Lord  Chancellor,  the  bea f^^^j^ 
Lord  Chief  Juftice  of  the  Common  Pleas,  and  myfelf,  agreeable  9^^"^^^ 
to  the  direQions  of  a  private  a£l  of  parliament  concerning  tythes  At^iry, 
in  the  parini  of  St.  Michael  and  the  Holy  Trinity  in  Coventry^  w«tfti! 
paffed  in  tht/purth  mdj^h  years  of  Philip  and  Mary.   The  de*  tutc  made 
c^rajion  ftated  the  aft  to  be  the  4/A  of  Philip  and  Mary,  whereas  i"  J^'j'JJ  of 
the  record  when  produced  in  evidence  appeared  to  be  the  4th  ^^T^ 
and  5tb  of  Philip  and  Mary.    Jhis,  it  yas  contended  by  the  hud*'* 
counfel  on  the  part  of  the  defendant,  was  a  fatal  variance.  I  was 
of  that  opinion,  and  accordingly  non-fuited  the  plaintiff  (  but 
with  leave  to  move  for  a  new  trial  without  cods ;  and  if  the 
court  thould  be  of  opinion  that  the  variance  WM  fatal,  then  the 

ponfuit  was  to  ftand. 

E  4  Mr. 
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XTj6»         Mr.  Serjeant  Hi/i  and  Mr.  Serjeant  jlJatr  for  the  plaintifii  in« 

■  •*    ■  iilled)  i^rVy?,  That  this  was  no  variance  in  meaning  or  fobft»nce  i 

J^^fus  On  the  contrary,  the  4th  of  PhUip  £5*  Maty  was  the  irue  defcrip- 
0»^tK.  iion  of  the  ftatute;  it  being  made  in  the  fourth  year  of  their 
Joint rdgn.  Secondly^  If  a  variance,  it  was  not  material;  becaufe 
the  order,  and  not  the  ftatute,  was  ,tl>e  j^ijl  of  the  aftion ;  confe- 
qucntly  the  ftatute  was  only  matter  of  inducement ;  and  tlicrcfore 
need  not  be  fo  certainly  alleged.  Co.  Lit.  303.  «•  Third/y^*lS 
snatefial)  the  defendant  ought  to  have  plea(]ed  nul  tiel  record \ 
otherwife  the  court  would  take  it  to  be  as  fet  forth.  Confequent« 
ly  the  objcftion  was  now  too  late ;  and  cited  Spring  verfus  JBvr, 
%  Mod.  241.     Piatt  verfus  /////.      l  Ld.  Raym.  381, 

Mr.  Wallace,  for  the  defendant  contra^  contended,  that  the 
variance  in  this  cafe,  being  aimif-recital  of  the  time  when  the 
parl'ament  was  holden,  was  fatal:  Th^t  it  is  fo  laid  down  in 
2  Hawk.  PL  Cr.  246.  and  in  the  cafe  of  Langley  verfus  Haynes^ 
Moore  202.  vrzs  cxprcfsly  fo  adjudged*  As  to  the  objedion 
"that  the  ftatute  was  only  inducement  to  the  afVioh;  he  inGfted 
^t  was  the  ground  and  foundation  of  the  order,  and  therefore 
neceflary  to  be  fet  forth.  If  fo,  upon  non  ajjum^t  pleaded,  the 
"pJ^tntiflFmuft  prove  it  as  ftatcd  ;  be:aufe  thereby  the  whole  de- 
claration is  put  in  iflue.  Here,  upon  the  evidence  produced,  it 
appears  the  platntifT  has  fet  forth  a  different  ftatute.  Therefore 
he  hath  failed  in  the^  ground  of  his  a£)ion|  and  the  nonfuit  di- 
'  reQed  Was  right. 

Lord  Mansfield.— It  is  impofliblcto  get  over  this  objeftion. 
>  The  only  queftion  is,  Whether  this  is  a  variance  in  the  dcfcrip- 

tion  of  the  m^t^rial  ground  of  ad  ion?  In  fomc  reigns,  as  in  Car.  2, 
and  Qeo,  2.  it  happens,  that  the  parliament  meets  in  one  year 
of  the  reign,  and  continues  during  p  irt  of  the  next  year.  In  that 
cafe,  the  method  is  to  entitle  the  atts  paffed,  of  hoth  years.  But 
in  point  of  law,  a£ts  of  parliament  which  do  not  in  words  confine 
the  commencement  to  a  particular  day,  or  where  the  commence- 
ment does  not  appear  from  the  fubjefk  matter,  refer  to  the  firft 
day  of  the  fe/Tions :  And  therefore,  fuppofing  this  to  be  an  aft  of 
the  4th  and  Jth  of  Philip  IS  Mary ,  according  to  fuch  method,  it 
would  in  truth  be  a  ftatute  of  the  4th,  and  ought  to  be  fo  kt 
forth. 

But  in  tWs  cafe  it  is  different.  PkiHp  by  aft  of  parliament 
has  the  ftile  of  King :  But  his  being  fo  entitled,  does  not  anni- 
hilate tlTe  firft  year  of  the  reign  of  Qu? en  Marj.  Therefore, 
froof  fhat  time  the  ftatutesi  arc  entitled  j^he  ijl  and  zd^  the 
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a  J  and  3  J  of  Pbil^  and  JUary^  and  fo  onj  that  i$j  the  i/l  of      1 7769 
J%^and  :)i/of  Mary^  &c.     Here  the  declaration  defcribes  the  ■■ 

ftatute  to  be  the  fourti  of  PiiiV//)  and  Marj:  Upon  the  Parlia?      ^^^^ 
meiit&oll  Jbeing  prodaccd,  it  appears  to  be  an  a£l  pafled  m  the    Qtcttt 
4&  and  5th  of  Pbilifi  ani  ^f^irj^.      The  ftatute  therefore  de- 
fcribed  in  the  declaration  is  different  from  the  ftatute  produced  i 
and  in  foGt  there  is  no  zCt  in  the  ftatute  book  of  the  4th  of  Fiify 
and  Mary. 

The  court  will  always  incline  to  lean  againft  nicetiea  in  mattera 
of  variance.  But  u.htre  it  is  in  the  defciiption  of  a  ftatute  or 
record,  it  is  fatal.  Here  tife  a&ton,  which  is  an  a£tion  of  a/- 
/ufi^ftf  is  brought  in  confcrquence  of  a  right  liquidated  hj 
means  of  the  <tature»  The  ftatute,  therefore,  is  the  only  ground 
of  action.  Without  it  we  had  no  authority  to  make  the  order 
we  did  :  But  when  the  order  was  made,  the  law  raifed  an  a/- 
fumpfiti.  The  defendant  pkads  non  ajfum^t.  Is  any  thing 
clearer,  than  that  the  plaimifT,-  upon  the  general  iflue  pleaded, 
muft  prove  his  whole  cafe  i  The  firft  thing  to  be  proved  here, 
is  the  ftatute.  But  inftead  of  producing  the  ftatute  fct  forth  in 
the  declaration,  the  plaintiff  produces  a  different  zQt.  I  am 
forry  for  it,  but  there  muft  be  a  nonfuit. 

The  other  three  Judges  concurred. 

Per  Cur.  Judgment  of  nonfuit. 


Baqicin  verfus  Powell,  King,  and  Chancellor.        samJau 

tJPON  (hewing  caufe  why  a  verdifl  (hould  not  be  entered  Trefp«ftw 
in 'this  cafe  for  the  defendant  Ci&/i0ri'//9r ;  the  <afe,  upon  <'^'«doe^ 
the  report  of  Lord  Mansfield^  before  whom  the  caufe  was  tried,  ag«inn  a 
appeared  to  be  as  follows:  '  kcc"**"  ' 

This  was  an  aOion  of  trefpafs,  vi  et  armis,  brought  by  the  merely  for 
plaintiff  againft  the  defendants,  for  taking  and  detaining  the  d^^Vefsltho^ 
plaintiff's  cart  and  borfes« — The  plaintiff  was  a  running  duft-  t^^e original 
man,  and  the  defendant  Powell^  a  publick  fcavenger.  Potve/lznd  Xl",^. 
King  detained  the  plaintiff 's  cart  and  horfcs  as  they  were  ftand-  **"'»{[.'*• 
ing  in  the  ftreet,  nnder  pretence  of  their  being  an  eftray,  and  ^/w^and  of- 
within  the  city  of  London ;  and  carried  them  to  the  Grem  Tard^  'ferfpjftl*** 
of  which  the  defendant  ChanceUor  was  the  pound-keeper  i  who 
afterwards  infifted  upon  being  paid  the  following  fuma  before 
he  would  deliver  them  up.     For  bringing  them  in,  a  /.  for  cry* 
ing  themj  2  /•  for  keeping  the  horfe^i  zL  6  /f  8  ^«  and  frar  care  of 
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1776.     the  cart  lA  3/.  which  the  plaintiff  accordingly  was  obliged  to 
•  pay :  Upon  not  guilty  pleaded,  the  jury  found  a  rerdift  for 

v^Jf^  the  plaintiff  againft  all  the  three  defendants. 
rowxi.1.  The  only  queftion  at  the  trial  was,  Whether  this  aAion  of 
trefpafs  could  be  maintained  againft  the  defendant  Cianulkt 
the  pound-keeper,  who  did  no  other  z3t  than  barely  receivti^ 
the  horfea  and  cart  into  the  pound  when  they  were  brought 
there ;  and  keeping  them,  feveral  days  till  redeemed.  1  thought 
be  ought  to  be  found  not  guilty ;  but  it  was  contended  he  was 
a  trefpaffer  by  continuing  them  in  the  pound,  being  wrongfully 
impounded,  and  the  jury  found  him,  as  well  as  the  other  de- 
fendants, guilty. 

Mr.  IVallaci  and  Mr.  Buller  (hewed  caufe,  and  argued,  \Jt% 
That  in  trefpafs  all  are  principals :  And  here  the  original  taking 
being  tortious,  the  pound  keeper,  by  ref ufing  to  releafe  the  cat- 
tle, till  the  plaintiff  had  difcharged  the  fees  and  all  ezpenccf^ 
had  adopted  the  original  taking  *»  and  confequently  rendered  him- 
felf  liable*     And  they  compared  it  to  the  cafe  of  Sandtrfon  r. 
Baker  and  another^  Trin.  12  Geo.  3.  C.  3*  where  upon  ^J!.fi. 
iffued  againft  A.  the  bailiff  levied  the  goods  of  the  plaintiff  S. : 
upon  which  S.  complained  to  the  under-flieriff,  who  (aid,  <<  very 
<<  well-,  Bolland  (the  bailiff)  is  a  rafcal ;  but  we  have  fecurity,  and  I 
<<  don't  care."  In  trefpafs  againft  the  defendanu  (the  (herifis)  for 
breaking  the  houfe  and  taking  the  goods,  De  Grey^  Chief  Juftice, 
left  it  to  the  jury  to  fay,  Whether  the  defendants  had  not  recogni2ed 
the  z(k  of  their  officer  Boltand.   The  jury  thought  they  h%(j,  and 
accordingly  found  for  the  plaintiff  damages  350  /.    Upon  (hew- 
ing caufe  againft  a  new  trial,  the  court  were  unanimoufly  of  that 
^vidixKit    opinion,    and  difcharged  the  rule*,r-^^,   ijf  the  defendant 
cafe  Once     meant  to  have  availed  hin\felf  of  his  fpecial  authority  as  pound- 
^%Bi2k,sup.  keeper,  he  (hould  have  pleaded  it  by  way  of  juftification,  a^  a 
<3*'  gaoler  or  any  other  perfon  a£ting  under  a  like  authority  muft  do ; 

whereas,  here  he  has  relied  on  the  general  iffue  only.  Therefore, 
on  either  ground,  the  rule  for  entering  up  a  verdiQ  for  the  de- 
fendant Cbancel/cr  ought  to  be  difcharged. 

Mr.  Dunning  and  Mr.  Davenport  in  fupport  of  the  rule,  con- 
tended, that  the  cart  and  horfes  being  brought  to  the  defendant 
Chancellor  as  pound-keeper,  and  deliyercd,  to  him  a^  an  eftraj,  the 
original  poffcffion  by  him  was  clearly  lawful.  That  whether  right- 
fully or  wrongfully  taken,  he  was  obliged  to  receive  them  \  and 
the  inftant  he  did  receive  them,  they  were  in  euftodid  legis  s  con- 
fcquenlly,  no  fubfequent  detention  coijld  make  hin^  a  trcfpaff<;r. 

If 
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If  wroogfully  taken,  it  was  at  the  peril  of  the  perfon  bringing      1776* 
them ;  not  of  the  pound  •keeper,  who  has  no  right  or  power  to  ■ 

judge  of  the  legality  of  the  capture ;  but  is  the  officer  of  the  law,      t^>l* 
and  fmmfterial  only.     And  if  the  party  wanted  his  property  back   ^«wai.u 
replevin  was  open  to  him,  and  would  hire  been  the  proper  mode 
of  taking  it  out  of  the  pound-keeper's  pofleffion.  Therefore  they 
prayed  the  rule  may  be  made  abfolute. 

Lord  Mansfield. — This  is  an  adion  of  trefpafs  againft  three 
defendants,  for  feizing  and  detaining  the  pIaintiflF*s  cart  and 
borfes ;  and  they  hare  ali  pleaded  not  guilty.  The  queiUon  re- 
ferred is,  Whether  the  defendant  Cbancdhr  ought  to  be  found 
guilty  or  not  ? 

It  has  been  argued  two  ways  \  xjl^  Whether  on  the  merits  of 
the  cafe  he  was  a  trefpaflcr  ?  2i//jf,  Suppofing  on  the  merits  of 
the  cafe  he  was  no  trefpafler.  Whether  by  pleading  the  general 
iflue  he  has  not  mifpleaded,  and  ought  to  have  juftified? 

ift^  Upon  the  merits  of  the  cafe :  It  was  ncceflary  for  the 
plaintiff  to  prove  him  guilty  of  the  trefpafs ;  otherwife  the  cafe 
ilandS|  that  two  perfons  feized  the  cart  and  horfes  and  brought 
them  to  the  pound,  of  which  Chancellor  was  the  keeper.  Cbam'- 
cellar  has  no  concerq  in  the  taking  or  bringing  them  there. 
How  then  is  he  guilty  of  a  trefpafs  ?  The  pound  is  the  cuftody  of 
the  law :  And  the  pound*keeper  is  bound  to  take  and  keep  what- 
ever b  brought  to  him,  at  the  peril  of  the  perfon  who  brings  ^ 
it.  There  is  no  judgment,  no  diredion,  no  written  warrant  or 
examination  to  be  had  by  him. — ^When  is  the  trefpafs  commit- 
ted by  him  ?  He  does  nothing  to  ratify  it:  But  only  takes  the 
cattle  as  he  is  obliged  to  do,  at  the  peril  of  the  perfon  who 
brings  them.  If  wrongfully  taken,  they  are  anfwerable,  not  he. 
It  would  be  terrible,  if  a  pound-keeper  vfzr^  liable  to  an  a£^ion 
for  refufing  to  take  cattle  in,  and  were  alfo  liable  in  another  ac- 
tion for  not  letting  them  go.  If  he  goes  one  jot  beyond  his  duty 
and  ajfenu  to  the  trefpafs,  that  may  be  a  different  cafe.  But  here 
he  has  done  npthing  beyond  his  duty ;  When  the  cattle  are  once 
impounded,  he  cannot  let  them  go  without  a  replevin,  or  with- 
put  the  confent  of  the  party.  Upon  their  being  releafed  he  is 
entitled  to  legal  fees.  If  he  is  guilty  of  extortion  there  is  sm- 
other remedy. 

What  I  have  faid  is  a  clear  anfwer  to  the  id  objeAion,  that  he 
has  not  pleaded  fpecially,  as  it  has  been  contended  he  ought  to 
have  done.  No  man  is  bound  to  juftify  who  is  not  primd  facte  a 
trefpaffer.  A  gaoler  i(  he  has  a  priifo&er  in  cuftody  is  primi  facie 

guilty 
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1776.     gQilt]JLof  an  tmprifonment ;  and  thercfbrc  muft  juQiff.  But  hero 
m^ —  — -   it  comes  out  on  the  phinti£F's  own  ihewings  that  the  pound* 
^t^yJL"     ^^P^^  l^ad  nothing  to  do  with  the  taking.     The  law  thinks  him 
Powcxi..    fo  indifferent  a  perfon,  that  if  the  pound  is  broken,  the  pound- 
keeper  cannqt  bring  an  adion,  but  it  mud  be  brought4>y   the 
party  intcrefted.    It  would  be  attended  with  terrible  incQnveni* 
cncies,  if  he  were  anfwerable  for  a  wrongful  taking  by  the  perfons 
who  bring  the  cattle  to  him ;  and)  therefore,  I  am   clearly  of 
bpinion  there  ought  to  be  judgment  for  the  defendant  Chanctlhr 
in  this  cafe«  ,  ' 

Aston  Juftice.— I  am  of  the  fame  opinion.  The  defendant  is 
•  no  trefpaflcr,  and  therefore  was  not  obliged  to  juftify.  In  2  Jones 
214.  there  is  a  very  fenfible  cafe,  which  determines,  that  if  an 
officer  do  not  intermeddle,  but  only  does  what  belongs  to  hia 
office,  he  fliall  not  be  liable  to  any  precedent  tortious  ad  of 
which  he  could  know  nothing.  A  gader  muil  juftify,  becaufe 
a  prifoner  cannot  be  delivered  to  him  without  a  warrant.  There- 
fore he  mud  (late  the  warrant.  But  a  pound-keeper  has  nothing 
to  do  with  the  taking,  he  has  only  to  put  the  cattle,  £^r.  into  the 
pound  5  the  inftant  they  are  in  the  pound,  they  are  in  the  cuftody 
of  the  law  ;  and  if  the  pound  is  broken,  he  cannot  bring  an  a&ion 
but  the  perfon  who  diftrained  them  :  And  fo  it  is  exprefsly  laid 
down  in  Fitz.  Nat.  Brev.  tit.  de  parco  fraBo^  2a8.  Quarto 
edition  1775. 

Here  the  defendant  Chancellor  only  did  the  duty  of  his  office, 
by  impounding  the  cart  and  hoifes  brought  to  him  by  the  other 
defendants.  The  cafes,  where  a  party  concerned  in  any  fubfequent 
ftage  of  the  bufincfs  is  held  liable  to  an  a£lion,  are,  where  he 
renders  himfelf  fo  by  affenting  to  the  original  trefpafs.  But  here 
is  no  aflent  to  the  trefpafs.  Therefore,  I  am  dearly  of  opinion 
he  ought  to  have  judgment. 

Mr.  Juftice  Willes^  and  Mr.  Juftice  AJbhurJl  concurred. 

P^r  Our.  Judgment  for  the  defendant  Chancellor. 


MooKE  verjus  Mourcue. 

TJPON  (hewing  caufe  why  a  new  trial  (hould  not  be  granted 

in  this  cafe.  Lord  Mansfieldreporttd  as  follows  : 

This  was  an  aAion  brought  by  the  plaintiff,  who  is  a  merchant 

at  Alicant,  againft  the  defendant,  his  agent  vnLondon^  formifbeha-* 

Tiour  innotinfuring  the  plaintiff'sgoods  agreeable  to  his  diredions. 

Tl^e  goods  were  a  cargo  of  fruit  i  and  by  the  lelters  produced  ia 

II  CYidencej 
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evidence  it  did  not  appear  that  the  plaintiff  had  given  the  de-     1775. 
fendant  anjr  particular  dircdions  how  or  with  whom  to  infnre  ; 


but  only  generally,  to  infurc  the  cargo.  'J'hc  defendant  infured  w,/^* 
Mrith  the  London  Infurance-i^ce^  who,  in  policies  upon  frott,  Motr«er»# 
always  put  in  an  exception,  free  from  particular  average^.  This 
policy  was  made  therefore,  with  that  exception.  The  lofs 
was  not  entirely  a  total  lofs  \  for  though  the  goods  were  at  firft 
under  water,  fome  were  faved.  Bat  thofe  that  were  daraagtrd 
would  not  pay  the  falvage  of  them.  The  jury  found  a  verdi£k  - 
for  the  defendant :  And  one  of  them  faid  the  ground  of  their 
verdi£l  was,  bccaufe  they  thought  lie  had  aded  honafidi  to  the 
bcft  of  Hs  judgment. . 

Mr.  'Dunning  infupportof  therule,  infifted^  that  though  the 
commiflion  in  this  cafe  was  to  infure  geiKrally,  and  no  particu- 
lar ^iredtons  given  ;  yet  it  behoved  tht  defendant  to  difcharge  it 
in  fuch  manner  as  would  efFeCtualTy  anfwer  the  end  propofed* 
That  the  very  nature  of  the  commodity  (hewed  it  was  liable  to' 
an  average  lofs,  therefore  the  defendant  fliould  have  guarded 
againd  that  danger  :  And  there  being  two  offices  where  tliit 
exception  is  never  put  in,  it  was  grofsnegligence  in  the  defendant 
not  to  infure  with  them.  Therefore,  he  prayed  a  new  trial 
might  be  granted.  '  " 

Lord  Mansfield. — The  drawer  of  this  declaration  has  thought 
it  necelTary  to  invent  two  grounds  of  adiion  upon  which  to  found 
the  plaintifTs  claim,  xft^  That  the  plaintiff  had  given  orders 
to  infure  free  of  average,  except  general,  or  the  (hip  ftranded  \  and 
that  the  defendant  had  undertaken  to  do  fo.  The  next  ground 
is,  that  he  had  given  orders  to  infure  in  the  ufual  and  cuftomary 
courfc.  Thcfe  two  grounds  are  entirely  a  fidlion,  for  there  were, 
no  fuch  orders  given,  and  no  fuch  exprefs  undertaking  :  And  t<^ 
maintain  this  a£tion,  the  defendant  mufl:  J>e  guilty  either  of  a 
breach  of  orders,  grofs  negligence,  or  fraud.  Now  all  the  ob- 
fervsitions  which  havo  been  made  to-day,  were  made  at  the  trial ; 
and  were  very  proper  for  the  confideration  of  the  jury  ;  and  my 
dife£lion  to  the  jury  was  general ;  that  if  they  thought  there 
was  grofs  negligence,  or  the  defendant  had  a£led  malafide^  they 
fbould  find  for  the  plaintiff.  If,  on  the  contrary,  they  were  of 
opinion  that  he  had  adcd  bona  fide  antl  to  the  bed  of  his  judg- 
ment^ then  they  fliould  find  for  the  defendant..  In  delivering 
their  verdi£t  they  fay,  *  they  did  not  think  the  defendant  guilty  of 
grofs  negligence,  or  that  he  zQt^Amaldfide.^  The  court  therefore  ' 
will  not  fay  fo.    The  plaintiff,  if  he  plealedj  might  have  given 

orders 
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J^^6•     enters  to  the  defendant  not  to  inrure  at  rHe  Lonim  Infuta$ie§* 
■  tjfficii  bttt  at  fome  other  office  where  this  exception  would  not 

^erjug  luive  been  tnfifted^on.  But  he  gives  no  direAions  at  all.  There* 
IfouAcoB.  £^^  Y^  |g£j  j^  j.^  jIj^  difcretion  of  his  correfpondent,  who,  if  he 
.  meant  no  fraud,  was  at  IH^erty  to  ele£l  between  the  underwriters. 
It  feemsi  the  Exchange  Affuranee  and  the  London  Infuranee^ce 
differ  in  the  fortn  of  their  policy.  But  though  the  one  runs  a  rifle 
which  the  other  deos  not,  the  premium  is  the  fame.  There  could 
be  no  temptation  therefore  to  the  defendant  as  to  his  choice  be- 
tween them.  If,  upon  all  the  circumftances  the  jury  had  found 
for  the  plaintiff',  it  might  have  been  a  caft  whether  the  court 
would  have  granted  a  new  trial.  A  fortiori^  in  a  hard  a£lion, 
where,  as  no  particular  orders  were  given,  there  has  certainly 
been  no  breach  of  orders  ;  where  the  defendant  appears  to  have 
afted  honAfiie^  and  where  the  plamtiff  has  himfelf  been  guilty  of 
the  firft  omiffion  in  giving  no  dire£lions  at  all,  there  feems  to 
be  no  ground  for  the  court  to  interpofe  againft,  the  defendaoc. 
Therefore,  I  am  of  opinion  the  verdifk  ought  to  (land. 
Th,e  three  other  judges  concurred.     , 

PiT  Cur.    Rule  for  a  new  trial  difchaigfed. 


^«(^«r>  Salisbury  ex  dim*  Cooke  verjus  Hurd. 

Aim.  i9Ch.  ^ 

A  leafe  for  IN  ejectment  for  certain  copyhold  lands,  in  the  manor  of  War* 
?r"toWw  nttnjitr\vi  theparilh  of  St.  Cutbbert^  Welb\  the  judge,  at  the 
with  the  II-  trial  direfted  the  jury  to  find  a  verdi£t:  for  the  defendant  \  but 
l!i»?wh^e  g^^^.*^  plaintiff  liberty  to  move  the  court  to  fct  the  verdi£l 
the  widow  afide,  and  to  enter  up  a  verdid  for  himfelf  in  its  ftead,  if  the 
would  te     court  fliould  be  of  opinion  witli  him. 

entitled  to      -  Upon  (hewing  canfe  againft  a  rule  obtained  by  the  plaintiff*  as 

bench  if  thf  above,  the  cafe,  by  the  report,  appeared  to  be  as  follows :  That 

Std^dkd*'   the  cuftom  of  the  faid  manor  was  to  grant  copyholds  for  three 

feifed,  de.    Kvesi  that  the  firft  life  had  a  power  of  furrendering  the  whole 

widow  of     cftate,  and  the  widow  of  a  tenant  who  died  feifed  was  entitled 

kef  free,      to  her  free  bench.      That  on  the   6th   September ^    1763,  F. 

then  copyholder  for  three  liveS)  furrendered  to  Hurd^  the  de- 

ceafed  hufband  of  the  defendant ;  who,  on  the  19th  of  OBober^ 

l^6^^  by  licence  from  the  Lord,  demifed  to  Singer  for  99  years» 

by  way  of  mortgage:  Then  Hurd  died  \  and  Singer  afligned  to 

the  plaintifF.     At  the  trial,  only  one  inftance  of  a  leafe  by  licence 

I  was  given  in  oridence  9  whereupon  it  was  inQfted  for  the  dcfend- 
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ant,  the  mdow,  that  there  being  no  fpedal  cttftoiti  to  let  by     l^^6, 

leafe,  the  only  way  of  transferring  the  copyhold  was  by  furrender : 

And  therefore,  in  this  cafe,  if  the  eftate  of  Hard  the  huiband  was 

not  determined  according  to  the  cuftom  of  the  manor,  he  mnft 

be  deemed  to  have  died  feifed  of  the  copyhold  ;  and  the  widow 

ftill  entitled  to  her  free  bench.    The  judge  was  of  that  opinion, 

and  directed  the  jury  to  find  for  the  defendant  as  abore. 

Mr.  Kerly^  who  (hewed  caufe,  infifted  that  copyhold  eftatea 
could  only  be  transferred  by  furrender  and  admittance*  Ca.  Of. 
f.  36.  That  there  being  no  fpecial  cuftom  to  warrant  this  fort  of 
fliortgage,  on  the  contrary  only  a  fingle  inftance  produced,  the 
widow  ought  not  to  be  defeated  of  her  free  bench :  And  thehuf* 
band  (hould  have  been  content  to  purfue  the  ordinary  mode  of 
mortgage,  by  conditional  furrender.  Therefore  he  prayed  the 
rule  for  fetting  a&de  the  verdi^  might  be  difcharged. 

V^x.  Dunning  and  Mr.  GouU  contra,  contended,  thai  the  copy- 
holder, having  obtained  the  Lord's  licence,  might  do  what  he 
pleafed  with  the  eftate  ;  and  could  have  conveyed  it  from  the  wife 
in  any  form  he  thought  fit :  Confequently,  her  right  of  free 
bench  muft  be  fubjeft  to  the  mortgage  in  this  cafe ;  and  cited 
X  RoL  Abr.^0%.  PopL  105.  Hall yertus  jirrowfmiti. 

Lord  Mansfield  being  obliged  to  go  to  the  Houfe  of  Lords  faid, 
he  was  of  opinion  with  Mr.  Gould  i  And  the  reft  of  the  court 
concurring  with  his  Lordfhip,  decided  the  cafe  immediately  i 
and  held,  there  was  a  great  difference  between  the  cuftom  of 
free  bench  found  in  this  cafe,  and  the  cafe  of  Dower.  In  the 
latter,  the  widow  is  entitled  to  dower  of  all  her  hufl)and  was 
feifed  of  during  the  coverture :  But  here,  her  right  was  con- 
fined to  fuch  eftate  as  he  ftiould  diefel/id  of;  confequently,  as 
between  Lord  and  tenant,  they  might  defeat  the  wife's  eftate 
when  they  pleafed. 

Per  Cur.  Rule  abfolute  for  the  plaintiff  to  enter  up  judgment, 

Mr.  Kerby  then  referred  the  court  to  Fareley*%  cafe,  Cro.  Jac^ 
36.  and  Freeman  516.  as  in  point  for  the  plaintiff. 


I 


Jenkins  ex  dim.  Yate  ver/us  Church.  ??^'^* 

N  ejeftment,  upon  (hewing  caufe  why  a  new  trial  (hould  not  Aieafe^voia 
be  granted,  the  cafe  appeared  to  be  (hortly  this  :  SiSd^r* 

*   Tenant  for  life  made  a  leafe  for  ax  years  \  and,  before  the  ex-  nun,  can. 
(iradon  of  the  term,  died.    The  remainder-man  in  tail  fufiered  ^^^^ 

the  acceptance 
of  rcot« 
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'   I77(^*     ^c  defenfhnt  to  remsiin  in  poflcffion  fodr  or  fivc^  jtU9^  i^ccived 
rent  regularly  during  that  time,  and  then  gave  aotice  to  quit,  and 


^^wj^*    brought  this  cjtdtmeiu.  The  queitioix  was,  Whether  this  acccp^- 

pMitctfi.  au^^  q£  YQfii  by  the  remaiadet-man  amouafeed  tp  a  confirmatioii 
of  the  leafe  ^  or  whether^  the  leafe  beiag  voidf  it  was  inenp^^blo 
o£  confiimatfon  ? 

Lord  Mansfield. — ^This  is  a  void  leafc  and  ndt  voidable  Qn^ 
}y.  But  if  it  \^ere  merely  voidable^  the  acceptance  of  rent  alone, 
uoacGompanied  with  any  other  circuoifbuiccsi  is  wot  a  liaficieDt 
confirmation*  It  caotiot  be  a  confirmation  unleis  done  witfar  a 
knowledge  of  the  title  at  the  time  \  or  unlefs  the  mnaainder^nasn 
lies  by  and  fuffers  the  tenant  to  lay  out  his  money  ijk-  infMavor 
mentSy  in  confidence  of  continuing  tenant.    Rut  here  it  is  a  void 

•ruUfiipra^  leafe  ;  and  in  general  a  void  leafe  is  incapable  of  confirmation  *^» 

»oi.  Good-  Therefore  the  rule  muft  be  difcharged. 

slaphan: '       The  three  other  judges  concurred.  . 

Per  Cur.  Rule  for  a  new  trial  difchs^rgtd. 


Sanuday.  .H ARRIS   Ver/uS   BOTTERLEY  ef    al\ 

Intrcfpafs    TjPON  flicwing    caufc  why    a   new    trial   fliould   not   b« 
rlf'ifiZ^  granted  in  this  cafe,  Afihurjl  Jutticc  reported  from  Mr* 

fuffcrjudg-   Barron  Perryn  as  follows  : 

Suh,  thc^"       This  was  an  a£lion  of  affault  and  falfe  imprifonment,  brought 

plaintiff       by  the  plaintifF  againft  four  defendants:  viz.    Samuel Butterley^ 

give  cvi-       Jchn  Moore^  Richard  George^  and   Humphry  Woolrich.     Two  of 

affca  the      ^^  defendants,  viz.  Butterley  and  Moore^  pleaded  not  guilty,  ori 

pft.  And     which  liTue  was  joined*     The  other  two,  v/z.  G^^rg^^  and  Wool'* 

forMIe%ry,  ''^^*>  feverally  fufiered  judgment  to  go  againfl  them  by  default* 

whether  the  At  thc  trial,  Thomas  Tranter^  on  the  part  of  the  plaintiff,  fwore 

proved  be     he  faw  the  plaintiff  in  company  with  Butterley  and  Moore^  n6 

that^cwf**  <^^^'^P^Kf^^  being  then  with  them,  and   they   were  taking  the 

Keffed.   But  plaintiff  gently  down,  to  thc  gaol.    That  when  they  came  to 

*Jwf  be  ^'     ^^^  goal*  Butterley  put  the  plaintiff  in  the  dungeon,  and  Mrs. 

wiifuittd.       George^  the  wife  of  the  defendant  George^  locked  him  in.   But 

that  he  never  faw  the  defendant  George  ox  Woolrich^  during  the 

whole  time.  The  next  witnefs  fwore  the  defendant  WoolricbhzA, 

acknowledged  to  him,  he  was  with  Butterley  and  Moore  whe« 

they  took  the  plaintiff  to  gaol.    And  there  the  plaintiff  reded  hi» 

cafe.     The  counfel  for  the  defendants  called  no  witnefs  :  ^otin** 

€fted,  that  as  the  affault  and  imprifonment  were  laid,  It  was  10* 

cumbcM 
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cumbent  on  the  plaintiff  to  prove  2  Joint  affault  and  ibprifonment     1 776. 
by  all  the  defendants.    That  although  the  confeflion  of  the  dc-  ' 

-fcndant  Woolrich  might  be  fufficicnt  to  affcfk  himfelf,  yet  it  was      ^1^" 
not  evidence  againftthc  other  defendants;  antf  that  there  was  'Bwttii- 
no  evidence  againft  the  defendant  George.    On  the  other  fide 
it  was  contended,  that  the  confeflion  of  the  defendant  Woolricb 
was  fufficient  againft  all  the  defendants ;  and  that  the  aAs  of 
JMrs.  George  would  charge  the  defendant  George  her  huiband. 

Upon  the  whole,  I  was  of  opinion,  the  evidence  was  not  fuf« 
ficient  to  fupport  the  declaration  \  efpecially  as  the  witnefs  Tran'* 
ter  wasprefent  at  the  gaol,  and  did  not  fee  the  defendant  Wool^ 
fich  there  :  And  I  was  going  to  fum  up  the  evidence  and  to  have 
ddivered  thatopinion  tothe  jury,  and  to  have  taken  their  ver- 
diA.  But  having  intimated  that  opinion,  the  plaintiff's  counfcl 
called  on  the  defendant's  counfei  to  aflc  for  a  nonfuit ;  which 
he  declining,  the  plaintiff's  counfei  defired  the  plaintiff  might  be 
called ;  which  was  thereupon  accordingly  done,  and  a  nonfuit 
entered. 

Mn  Bearcrofti  who  (hewed  caufe,  faid,  he  was  ready  fo  ad- 
mit, that  where  trefpafs  is  brought  againft  y^i/r,  and  two  fufl^r 
judgment  by  default^  it  was  the  fame  with  refpeft  to  thofe  two 
as  if  the  trefpafs  had  a£lually  been  proved  againft  them.  But 
he  infifted,  that  to  make  it  a  joint  trefpafs,  the  plaintiff  ought 
to  prove  a  trefpafs  by  the  other  two  jointly  with  thofe  who 
let  judgment  go  by  default  ;  and  cited  2  Salk^  455.  Lover 
V.  Salie/dj  where  it  was  faid,  "  A  non-pros  might  be  entered 
•*  after  interlocutory  judgment,  as  well  as  before."  Secondly^ 
Suppofing  the  nonfuit  was  wrong,  it  was  obtained  by  a  trick, 
and  at  the  requeft  of  the  plaintiff's  counfei  \  and  therefore  pray- 
ed the  rule  might  be^ifcharged.— Mr.  Dunning^  contra^  con- 
tendedj  that  it  was  fufficicnt  for  the  plaintiff  to  prove  his  cafe 
againft  the  two  defendants,  who  denied  the  trefpafs,  without 
conne£ling  them  with  the  other  two,  who  had  fuffered  judg- 
ment by  default.  The  latter  certainly  admit  the  trefpafs  :  all 
that  remains,  therefore,  is,  for  the  plaintiff  to  prove  it  upon  the 
other  two  }  and  that  being  fully  done  in  this  cafe,  the  nonfuit 
was  clearly  wrong,  and  ought  to  be  fct  afide. 

Lord  Mansfield.— This  is  an  exceedingly  plain  cafe.  As  to 

any  art|  that  is  to  be  laid  entirely  out  of  the  queftion.     It  has 

^been  often  laid  down,  that  if  a  judge  gives  it  as  liis  opinion  that  the 

plaintiff  (hbuld  be  nonfuited,  and  counfcl  fubmit  to  his  direclion, 

it  is  not  to  be  imputed  as  a  fault  of  the  counfcl. 
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ifl6»         It  is  impoflible  for  the  plain  tiff  to  be  nonfuited  in  this  csife  J 
*-        ^  f or  there  cannot  be  a  nonfuit  againft  bim  in  refpe£l  of  thofe  who 

v'/il*  fuffcrcd  judgment  by  default, 
BwTTi a-  Secondly^  The  evidence  given  was  moft  clearly  proper  evidence 
to  be  left  to  the  jury:  For  the  plaintiff  need  only  bring  evidence 
to  affe£b  thofe  who  have  pleaded  not  guilty,  and  denied  the 
charge.  If  there  had  been  evidence  to  fjtisfy  the  jury  that  they 
were  quite  different  trefpaffes,  that  would  have  been  matter  for 
the  jury  to  give  their  opinion  upon.  The  two  who  let  judg- 
ment go  by  default,  admit  the  trefpafs  charged  in  the  declani'* 
tion.  Then  in  all  events,  it  is  a  matter  of  fa£k  to  be  left  to  the 
jury,  whether  the  affault  proved  to  have  been  committed  by  the 
two  who  pleaded,  was  the  fann^  affault  as  that  which  ftands  con^^ 
fefied  on  the  recoril  by  thofe  who  let  judgment  go  by  default, 
or  a  different  one.  Here  one  of  the  defendants,  who  fuffered 
judgment  to  go  by  default,  was  the  gaoler,  to  whom  the  defend- 
aiitSi  who  pleaded  not  guilty,  delivered  the  plaintiff.  Upon  thefe 
circumftances,  the  court  is  under  a  neccffity  to  fet  the  nonfuit 
afide,  becaufe  it  is  a  matter  that  has  not  been  tried. 
Afion^  Wil/eSi  and  J^Jbhurft^  Jufticcs,  concurred. 
Fir  Car.  Rule  for  a  new  trial  abfolute,  and  the  nonfuit  fet 
afidQ  without  cofts. 


uc2  Zd.  Ratcltffe  ver/us  Edek,  et  ah 

no?^ua"af.  Tf^^S  ^^'  *"  ^€L\OTt  on  thc  Cafe,  on  the  flat,  i  Geo.  I./.^K 
ftniWed,de.  c.   5.  feB.  6.  againft  the  hundred  of  JTefi  Dtrby^  in   the 

d!!^8*an!r  c^""^y  ^f  LaneafliT^  for  danMgcs  done  to  the  plaintiff  *$  houfe 

window*  of  and  furniture  by  rioters.  The  declaration  confifted  of  two  counts. 

hS'th^  ^'^»  ^^^^  °^^  ****  ^^^^^^  pcrfons  riotoufly  affcmbled  them- 

riotouily  fclves  and  dtmoli/bed  t\ic  plaintiff's  dwelling  houje  in  part.^  '  Se* 

entrance  condfy.  For  dcmolifhing  part  of  a  certain  other  dwelling- houfe 

wJ^dc.  ^^^^^  plaintiff's,  together  with  the  goods  and  cl!)atffls  of  the  plain- 

Aroy  the   '  tiff  then  and  there  being  /A  t/je  dwelling- ioufi,  and  wherewith  the 

iur'I^*ure'*in  *^^^  dwelling-houfe  was  furnifhcd.    The  defendants  pleaded  not 

it,  the  bwt'  guilty  -,  upon  which  iffuc  was  joined.    Before  thc  trial  came  on, 

fwerablVi^  ^^c  attornies  for  the  plaintiff  and  defendants  entered  into  thc 

on'ti^'iln.  '^^^^*"g  agreement,  which  was  afterwards  made  a  rale  of  court. 

iGeo.  1.  '  "  That  a  verdift  (hould  pafs  againft  the  defendants  on  thc  firft 

fo/ih^'^a-*  "  ^^""^»  ^^^  ^^^  ^^^  of  38  A  8/.  9  d.  being  the  amount  of  the 

mage  done  ^  djinages  fuftained  by  the  plaintiff,  by  thc  demoli/bing  in  pari 

niture  ai  well  as  to  the  houfe. 

•^  his 
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^*  his  dwelRftg-houfe :  And  on  the  ai  count  for  the  fum  of  1 28  /«      177^. 
•*  1 8  8.   lid,  being  the  amount  of  the  damages  fuftaincd  by  him  '■ 

•*  in  the  demolition  and  lofs  of  fundry  goods  and  furniture^  his    cfirrti 
•*  property,  then  and  there  defiroyed  by  the  faid  rioter^,  fubjcA  to      verfut 
'*  the  opinion  of  the  court  on  the  following  cafe." 

"  The  plaintiff  was  a  joiner  in  the  town  of  Liverpool^  but  had 
"  lately  been  concerned  in  the  African  trade*  In  Augufty  1775, 
'*  fomc  failors  in  the  town  of  Liverpool  caufed  a  great  riot,  and 
•«  the  plaintjflF  being  very  adlire  in  attempting  to  fupprefs  it,  tho 
**  rioters  threatened  to  attack  his  houfe.  But  he  having  intima* 
^'  tion  of  their  intention,  fecuredhis  doors  and  window- (butters 
•'  in  the  bcft  manner  he  was  able.  However,  the  rioters,  armed 
'<  with  different  forts  of  weapons,  fuch  as  guns,  cutlafles,  and 
**  bludgeons,  determined  to  do  all  the  mifchief  they  could.  And 
^«  on  the  29th  of  that  month,  being  affembled  to  the  amount  of 
**  hundreds,  amongft  whom  wene  50  or  60  failors,  atmed  in 
'**  manner  aforefaid,  hmle  open  the  Kvindoiv-Jhuiters^  forced  tho 
**  door^  and  demolt/bed  a  great  part  of  the  divelting-houfe  of  the 
•«  plaintiff,  to  the  amount,  upon  a  moderate  computation,  of 
*«  38/.  8/.  9//.  And  having  in  this  riotous  manner  obtained  an 
<^  entrance  into  the  houfe,  they  dejfroyed  the  furniture  and  houfc- 
<<  hold  goods  of  the  plaintiff  to  the  amount  of  1 28  /.  1 8  /•  \i  dk . 
•*  upon  a  moderate  computation/'— It  is  alleged  on  tiie  part  of 
the  plaintiff,  that  the  damage  to  the  furniture  was  conftquentialtQ 
the  demolition  of  the  houfe  in  part  as  above  flated. — On  the 
part  of  the  defendants  it  is  alleged,  that  the  damage  done  toth4 
goods  and  furniture  as  ^fubfiantive  ^u^feparate  injury,  and  not 
provided  forby  the  ftatutc  i  Geo.^  i.  r.  $*feEl.  6, 

Mr.  fFood  for  the  plaintiff  dated  the  qoeflions  to  be  two.  i  (I. 
Whether  the  plaintiff  was  entitled  to  recover  damages  for  tl^tt 
de(tru£tion  of  the  furniture?  adiy.  Whether  he  was  entitled  to 
cods  ?  and  he  was  proceeding  to  argue,  but  Lord  Manj/eid C2\kd 
on  the  counfel  for  the  defendants  to  go  on. 

Mn  ^il/on  for  the  defendants  admitted  the  plaintiff  was  en« 
.titled  on  the  I  (I  count;  the  fa£ls  found,  clearly  amounting  to  a 
demolition  of  the  houfe  in  part.  As  to  the  ad  count,  he  (lated^ 
the  queftion  to  be.  Whether  deftroying  the  furniture  was  de* 
moliOiing  the  houfe  in  the  whole  or  in  part,  within  the  meaning 
of  the  ftatute  1  and  he  infifted  it  was  not.  Before  the  (latute,  ltd 
nAion  whatfoever  could  be  maintained  againft  the  hundred  ia 
tefpeA  of  the  mifchief  which  the  ftatute  has  now  provided  for* 
That  mifchief  ia  an  wm9  deforlbed  by  the  aft,  and  confined  to 

Fa        '  the 
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1 776.     the  particular  cafe  of  riotoujly  Jemolj/bing  or  pulling  down  a  houfe 
*     ■  in  whole  or  in  part.    But  no  mention  i^  made  of  the  deftroAioa 

GLit/i  <^  furniture ;  nor  was  it  at  all  in  contemplation  of  the  legiilatare 
^'c/**  at  the  time.  It  is  not  a  neceffary  confcquence  of  the  houfc  being 
pulled  down,  but  a  feparate  independent  aft.  To  prove  that  an 
adiion  will  lie  in  this  cafe,  it  mud  be  {hewn  that  the  hundred 
would  have  been  liable,  if  the  furniture  alone  had  been  de- 
llroyedy  and  no  damage  whatfoever  done  to  the  houfe.  For  in- 
ftanfcc— Suppofe  the  rioters  had  entered,  the  door  being  open, 
and  then  demoliflied  the  furniture  only.  That  clearly  would  not 
have  been  within  the  aft.  Therefore  this  cafe  is  neither  within 
the  words  or  meaning  of  the  aft.  1  his  appears  further  front' 
^Sea.6.^  the  provifion  in  the  ftatute*  relative  to  the  pulling  dpwn  a 
church  or  conventicle;  in  which  cafe  the  (latute  makes  the* 
hundred  liable,  and  direfts  the  damages  recovered  to  be  applied 
towards  rebuilding  the  church.  Suppofe  the  chalices,  Ucn  arc 
dedroyed ;  can  this  provifion  be  extended  to  replacing  them  or 
any  other  part  of  the  furniture  of  the  church  ?  Certainly  not. 
Afts  of  parliament  of  this  kind  have  not  been  fo  beneficial  as  it 
was  fuppofed  they  would  be,  and  in  general  have  been  afterwards 
reftrifted.  The  ftatute  of  Wsnton^  13  Ed.  \.Jl.  i.e.  2.  whiph 
gives  an  aftion  againft  the  hundred  generally  if  the  party  is  rob- 
bed, is  not  extended  but  reftrained  by  the  (lat.  27  £liz.  r.  13  : 
And  in  conftruftion  too  it  has  always  been  redrained.  ATM>ther 
circumftance  which  (hews  that  this  aft  ought  not  to  be.  extended 
by  copflroftion,  is  the  provifion  which  the  legillature  has  thoughl 
fit  to  make  by  the  ftat.  9  Gfo.  i .  r.  22.  in  cafe  a  houfe  is  burnt.  A 
perfon  who  had  burnt  a  houfe  would  not  have  been  within-  this 
aft  of  parliament.  Again :  This  aft  of  parliament  appears  by 
the  preamble  to  have  been  made  on  a  particular  occafion ;  which 
no  longer  exifts.  It  would  be  hard  therefore  to  make  one  fet  o£ 
men  liable  for  the  delinquency  of  another,  by  conftruftion  oi 
implication.  For  thefe  reaCbns  he  fubmitted  the  defendants  were 
entitled  to  judgment  on  the  firft  queftion. 

Mr.  ini/on  was  about  to  proceed  to  the  fccond  queftion ;  but 
Lord  Mansfield  faid,  The  general  principle  is  decided,  that  the 
party  grieved  is  always  entitled  to  cofts ;  as  in  an  aftion  for  a 
falfc  return  of  a  member  of  parliament,  and  iri  many  other  cafes 
that  might  be  put. 

Mr.  Juftice  Jfion.—  Diis  is  a  remedial,  not  a  penal  law,  a^4 
fo  is  the  ftatute  of  JVinton^  13  £^.  u  Here  the  plaintiflFis  the 
party  grieved :  Therefore  clearly  entitled  tQ.cofts. 

9  ..  Lord 
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Lord  MANSFIELD.-—I  Can  fee' no  doubt  on  this  queftion:— •     1776L 
Thcfc  riots  arc  not  only  injurious  to  individuals}  but  dangerous  ""— — * 
to  the  ftate :  And'  though  the  particular  circumftances  of  the     ciirrt 
time  gave  rife  to  the  zSt^  yet  they  gave  rife  at  the  fame  inftant      W'" 
to  a  general  law  to  continue  in  force  after  the  particular  otcafioa 
itfelf  had  ceafed. 

What  is  the  provinon  made  by  the  ftatute,  if  an  outrage  like 
the  prefent  is  done  by  an  armed  force  aiTembicd  together  to  the 
number  of  twelve  ?  It  alters  the  nature  of  the  offence.  It  was  ^ 
before  only  a  trefpafs,  but  being  done  by  an  armed  force,  the 
legiflature  thought  the  confequences  fo  dangerous,  that  they  have 
ena£led  it  (hall  be  felony,  and  have  made  it  capitaL 

If  the  a£l  had  never  been  made,  the  trefpaflers  would  have  been 
liable  to  anfwer  for  the  who/e  injury  in  damages.  To  encourage 
people  to  refift  perfons  thus  riotoufly  aflembled,  and  to  reward 
thofe^  who,  by  doing  their  duty,  (hall  have  incurred  their  refent*  , 
ment,  the  fame  law  has  made  a  further  provifion,  that  as  the 
trcfpaffers  are  to  be  hanged^  the  country  (hsril  pay  the  damages : 
And  this,  by  way  of  inducement  to  the  inhabitants  to  be  a£bive  in 
fupprefling  fuch  riots,  which  it  is  their  duty  to  do  *,  and  which  be- 
ing thus  made  their  intereft  too,  they  are  more  likely  to  execute. 
This  is  the  great  principle  of  the  law,  that  the  inhabitants  (hall 
be  in  the  nature  of  fureties  for  toe  another.  It  is  a  very  ancient  i 
principle  ;  as  old  as  tlie  inftitution  of  the  decennaries  by  Alfred^  ^ 
whereby  the  whole  neighbourhood  or  tithing  of  freemen  were  mu- 
tually pledges  for  each  other's  good  behaviour.  The  fame  princi- 
ple obtains  in  the  (latutesof  hue  and  cry.  It  is  the  principle  here. 
The  (latute  fays,  the  hundred  (hall  be  anfwerable  in  damages,  oc- 
caiioned  by  fuch  demori(hing,  or  beginning  to  pull  down  and  de- 
molifh.  What  is  the  cafe  here  ?  The  whole  is  one  aft.  The 
'  mob  force  in  at  the  doors  and  windows,  and  by  one  continued 
aft  deftroy  part  of  the  houfe  and  many  of  the  goods*  There  is 
tio  diftance  in  point  of  time,  but  it  is  one  continued  aft  without 
intermiflion.  What  was  the  jury  to  do  ?  To  eftimate  the  da- 
mage occafioned  by  the  aft.  If  a  witnefs  had  given  evidence 
that  he  had  feen  a  perfon  taking  down  the  glafieS,  i^r.  would  not 
that  have  been  evidence  of  fuch  perfon  being  a  party  concerned 
In  pulling  down  the  houfe  ?  l^y  the  deftruftion  of  the  furniture 
the  damages  fuftained  are  of  a  larger  amount }  but  the  hundred 
is  equally  liablel  It  would  be  a  very  critical  diftinftion  indeed 
to  fay,  that  where  a  houfe  is  pulled  down  it  is  no  part  of  the 
damages  fuftained  to  pull  down  the  glaflesi  ^c. :  Or  if  a  church  it 

'F  3  demoU(hed 
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1J^6.    demolifhedy  to  pull  down  the  pulpit.     It  is  going  on  a  verbal  ad<« 
herence  to  the  words,  without  regard  to  the  meaning. «  If  then 


^ATi      }ig(]  i^eeii  any  diftance  of  time,  or  if  the  goods  had  been  carried 

vtrfiti      out  of  the  houfe  and  then  deftroyed,  it  might  have  been  a  dif- 

^»*«-      ferent  thing,  becanfe  that  w,ould  have  been  a  djflinff  aft.     But 

there  is  no  drawing  the,l^e  in  this  cafe, l>et ween  adually  dcmo^ 

lifhing  the  houfe  and  deftroying  the  furniture,     It  comes  there- 

'  Sore  very  near  the  cafe  of  pulling  down  the  whole  houfe  and 

thereby  crufliing  the  furniture. 

Aston,  Jufttce.—The  obje£^  and  principle  of  this  ad  was^ 

lo  transfer  the  damages  occaGoned  by  the  trefpafs,  from  the  riot- 

*  ers  to  the  hundred  *,  to  make  it  felony  in  the  offenders  them« 

jtlyes,  and  to  put  the  party  injured  in  the  fame  ftate  as  before, 

.  It  is  a  remedial  law,  and  ought  to  be  extended, 

AsHHuasT,  Juftice.— If  the  houfe  had  been  burnt,  there  could 
*  have  been  no  doubt ;  ^nd  here  it  was  all  one  continued  ad  r 
Therefore  the  hundred  is  liable  for  the  damage  done  to  the  goods, 
as  well  as  for  that  which  was  done  to  the  houfe. 

Lord  Mansfield.*-I  fee  in  the  cafe  it  is  dated  as  if  this  were 
a  confequenilal  d^im^gc*  But  it  is  not :  It  is  the  very  ad.  If  the 
rioters  had  broke  down  the  doors  and  demoliftied  the  windows 
and  left  the  houfe,  and  afterwards  fomebody  had  come  in  and 
deftrqyed  the  furniture,  there  it  would  have  been  confequenti^l 
damage.  But  I  confider  this  as  one  continued  ad,  and  the  fame 
as  if  the  goods  had  been  dedroyed  by  pulling  down  the  houfe. 
Per  Cur.  Poflea  to  he  delivered  to  the  plaintiff. 


^!^^d.  Symmers  et  ah  verfus  RiojpM,  in  Erron 

Oae  inform-  'T'HIS  was  a  writ  of  error  from  a  judgment  of  tho  court  of 

may,  by  Kin^l  Bench  in  Ireland^  in  quo  warranto^  againft  Alexander 

colrt^bi'**    5>iw»irr/,  Jimis  Brown,  George  Staunton,  Franklin  ^trby,  Abra^ 

cxhihited      bam  Marjhall,  and  Thomas  Grubb*,  to  (hew  by  what  authority 

/^ySfta^ute    ^^^  chiuKd  to  cxercifc  the  privileges  and  franchifes  oi freemen^ 

J9  Gf,  a.     frei  burgeffes,  an j  cotwum  councilnun  of  the  town  and  borough  of 
t.  a.  Jta.j^    ^   , 
againft  4fif.     i'^W^J^. 

ftrentptr^  fbc  inforoiation  fct  forth,  that  the  borough  of  Gahvay  ia 
acainn  the  >  town  and  borough  incorporated  by  the  name  of  the  mayoT, 
fons'^ioip  fc^fiffi*  fj^cc  bqrgeflfes,  and  commonalty  of  the  town  and  county 
ufurpin^  of  the  K>wn  o(  Gab/M^  zmA  thz,t  a  comoaon  council  ia  a  con« 
finchmi  ftitucnt  part  of  the  feid  corporanon.  Tl»t  the  m^jqr,  Iheriffa,  ro. 
And  chcrv  is  no  nieccfluy  so  Aate  fach  leave  upon  tl}e  rc^rd. 

cordcr. 
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corder,  town  clerk,  and  ;ill  other  officers  bf  thefaid  town  otOal^     <  77^« 
ti^tfjr,  are  ^  be  eleded  and  chofcn only  by  the  major ^Jberiffs^  and  '■ 

common  council  of  the  faid  town.     And  that  the  fix  defendants      ^trf^t 
have  ufed  and  exercifedthe  franchifcs  of  freemen,  free  burgeflfes,    R»««>'' 
and  common  councilmen,  without  any  lawful  authority  whatfo« 
ever. 

The  defendants  by  way  of  plea  fct  forth,  that  the  town  and  Plea, 
borough  of  Galwny  is,  and  from  time  immemorial  hath  been, 
an  ancient  town  and  borough  ;  and  that  the  mayor,  (heriffs,  fice 
burge^es,  and  commonalty  thereof,  at  the  time  of  granting 
of  the  letters  patent  herein  after  mentioned,  was  a  body  corporate 
in  deed,  fad,  nml  name,  and  that  from  time  immemorial  there  ' 
was  and  yet  is  z  commomlty  confifting  of  an  indbfinite  number  of 
freemen;  and  alfo  an  indefinite  number  of  free  burgefles;  and 
alfo  a  common  council,  confifting  of  an  indefinite  number  of 
members  duly  elected,  admitted,  and  fwom  into  the  places  or 
offices  of  common  counciimcn.'  That  the  (heriffs  for  the  time 
being  have  been  members  of  the  faid  common  council,  and  alfo 
of  a  tholfell  or  general  aflembly  of  the  faid  town ;  and  fay^ 
that  the  mayor,  (heriffs,  recorder,  town  clerk,  and  all  other 
officers  of  the  faid  town  of  Gatway^  have  been,  and  are  for  the 
future  to  be  elefled  and  chofen  only  by  the  mayor,  flierifFs,  and 
common  council  prtfent,  on  tMb  days  whereon  fuch  elcAions 
were  ufually  made. 

That  from  time  immemorial  the  cuftom  hath  been,  that  the 
ftMjfcr  or  other  the  chief  officer  and  common  council  of  the  faid 
town  for  the  time  being,  or  the  greatcjl  number  of  the /a/d  comf^ 
mon  council prefsntf  A\A  and  might,  being  duly  aflembled  from 
time  to  time,  eUB  fuch  other  difcreet  perfons,  not  difqualified  by 
any  law  in  being,  members  of  the  faid  common  council.  That  from 
time  immemorial  the  eleding  of  any  per/on  ot-  perfons  to  be  free-' 
men  or  free  burgefles,  Qiall  be  by  the  faid  tholfell  or  general  ajfem" 
bly.  That  by  certain  rules,  orders,  and  dire£lions  made  and 
edablifficd  by  the  Lord  Lieutenant  and  council  of  the  realm  of  - 
Ireland^  on  the  23^!  of  September  1672,  for  the  better  regulating 
of  the  corporatioi)  of  the  town  of  Galway^  and  the  ele£ting  of 
m^igiftrates  and  officers  there,  in  purfuance  of  the  (tat.  17  &  ift 
Car.  2. 'intitled  "An  aft  for  the  explaining  of  fome  doubts* 
<*  arifing  upon  an  ad,  intitled  an  ad  for  the  better  executing  of 
•*  h;s  majcfty's  gracious  declaration,  for  the  fettlement  of  his 
**  kingdom  of  Ireland^  and  fatisfaclion  of  the  feveral  interefts 
<•  of  adventurers,  foldiers,  and  other  his  fubjcds  there,  and  for    , 

r  4  **  making 
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177^*     <<  making  fome  alterations  of  and  additions  unto  the  faid  zSti 
<<  for  the  more  fpeedy  and  effeflual  fettlement  of  the  faid  king« 


*^^^*/*  ««  dQm,"  it  is  dircfted,  *<  that  no  pcrfon  or  perfons,  thtt  ihall  be 
Rbqsm.  t€  ele£led  cither  mayor,  recorder,  (heriflf,  treafurer,  alderman, 
/'  town  clerk,  or  one  of  the  common  council,  (hall  be  capa* 
**  blc  of  holding,  isfc,  until  he  or  they  (hall  have  taken  the  oatk 
•*  of  fupremacy  therein  mentioned,  and  the  oath  of  cdlegiance^ 
^*  befides  the  oaths  ufually  tak^n  upon  the  admiflion,  lie.  and 
'*  alfo  ao  oath  in  the  faid  rules  prefcribed,  commonly  called  the 
'  «*  little  oath.  That  m  matter  or  thing  in  any  wife  relating 
«  to  the  affairs  of  the  faid  town,  (hall  be  propounded  or  debated 
*«  in  the  ThoJfelly  or  any  general  aflembly  of  the, faid  town, 
•*  until  the  fame  fliall  have  Jirjl  paffed  the  common  council  of 
*«  the  (iiid  town."  And  it  is  further  ordered,  <«  That  all 
««  foreigners,  ftrangers,  and  aliens,  as  well  others  as  Proteftants, 
**  who  are  or  (hall  be  m.eichants,  traders,  artizans,  artificers,  fea^ 
•*  men,  or  otherwifc  (killed  jn  any  myftery,  craft,  or  trade,  who 
<*  were  then  reftding  and  inhabiting  within  the  faid  town  of 
**  Galwayy  or  who  (hould  at  any  time  hereafter  come  into  the 
**  faid  town  of  Galway^  with  intent  and  refolution  to  i/i* 
^  habit  and  refiJej  upon  payment  down  or  tender  of  20  x. 
«  by  way  of  jfine^  unto  the  chief  magiftrate  or  magiftratea, 
\  <*  and  common  council,  or  other  perfons  authorifed  to  admit 

**  and  make  freemen,  be  admitted  freemen  during  his  or  their 
•  ♦*  refidence  for  the  moft  part,  and  no  Icager,**  That  King 
■  Charles  the  2d,  by  his  letters  patent  the  ?4th  of  Augujl^  in  the 
29th  year  of  his  reign,  did  grant,  «  That  the  faid  town  of  GaU 
•*  W/7J,  and  all  caftlcs  lying  within  the  fpace  of  two  miles  froi\i 
"  every,  part  of  the  faid  town  of  Galzvay^  be  one  entire  county 
<*  of  itfelf :  And  that  there  fliould  be  for  ever  thereafter,  one 
<*  new  body  corporate  and  politic  in  deed  and  name,  confifting 
«*  of  one  mayor,  two  flierifTs,  and  free  burgcffes,  and  commonalty, 
<^  by  the  name  of  the  mayor,  (licriffs,  free  burgeflTes,  and  com- 
•^  monalty  of  the  faid  town  and  county  pf  the  town  of  Galway  \** 
And  did  thereby  make  certain  perfons  particularly  named  in 
the  faid  letters  patent,  to  be  free  burgeffes  :  And  grant,  "  that 
^  ♦<  the  faid  perfons  fo  particularly  named,  and  made  free  burgeffes, 
«  as  alfo  their  fucceffors,  and  likewife  all  and  every  fuch  perfon^ 
*^  and  perfons  as  (hould  be  of  the»common  council  of  the  faid 
^'  town,  tefprf  they  be  admitted  into  their  refpeftivc  offices* 
f«  places  or  employments,  Jhould  take  as  well  the  faid  herein 
i^  before  mentioned  oaths  of  fu^rer\iacj  and  allegiance^  and   the 
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<<  oatji  commonly  c^d  the  tiitU  oath,  and  alfo  the  oaths  there.     ly^^. 

'•  trfore  ufually  taken,  for  the  due  execution  of  the  faid  places  - 

<«  and  offices  ;  the  /aid  fiveral  oaths .  to  be  adminijlered  by  the   ^'^"^"' 

**  mayor,  or  Recorder,  and  ^wo  o/"  /A^  yr«  burgejfes,  of  the  faid    &»c*ii. 

"  town :"  which  letters  patent  the  then  mayor,  flieriffs,  bur- 

gefles,  and  commonalty  accepted  of.---That  by  an  a£l  c^  parlia* 

ment  made  in  the  4th  year  of  the  reign- of  George  ift^  intitled 

*^  an  a£t  for  the  better  regulating  the  town  of  Ga/way^  and 

**  for  the  ftrengthening  the  Protcftant  intereft  therein,"  it  is 

enabled  "  that  no  perfon  (hall  be  eleHed  mayor  or  flieriffs,  or  com. 

"  mon  councilmen,  who  fliall  not  be  an  inhabitant  or  inhabitants 

*^  within  the  faid  town  and  liberties  thereof,  at  the  time  of  being 

^*  ele&ed  into  any  of  the  faid  offices,  refpe£lively ;  and  that  hath 

^^  or  have  not  been  refident  for  the  fpacc  of  one  whole  year  before 

**  fuch  election  ;  and  that  all  perfons  who  profefs  themfelves  of 

**  any  trade,  myftery,  or  handicraft,  that  do  or  fliall  come  to" 

**  refide  in  the  faid  town  of  Galivay,  in  order  to  follow  their  rc- 

<*  fpe£live  tTzdc6,Jhall  atid  are  hereby  declared  to  be  free  of  the  faid 

^*  town  and  corporation,  and  alfo  of  that  company  or  corpora* 

<<  tion  to  which  their  refpefkive  trades  belong,  without  paying  atty 

**  thing  for  fuch  freedom ;  and  ftiali  continue  freemen  of  fuch 

^<  company  .or  corporation  as  long  as  they  dwell  in  the  fi^id  town^ 

<<  and  no  longer :  Provided,  that  no  perfons  are  to  have  the 

<<  benefit  of  their  freedoms  as  aforefaid,  unlefs  they  have  been 

<<  profeffed  Protejiants  loxfeven  years,  or  upwards,  next  before 

<<  their  demanding  their  freedoms^  purfuant  to  this  a£t ;  and  fliall 

<<  alfo  take  the  ufual  oaths  oi  freemen  ;  and  alfo  the  oaths  ofal' 

**  legiance,  and  fupremacy,  and  abjuration  ;  and  make  and  fubfcribe 

*<  the   declaration  againjl  tranfubflantiation,  bejore  the  mayor  of 

<<  the  town,  who  is  required  to  adminifler  the  fame." 

The  plea  then  fet  forth  that  Symmers,  Brown,  and  Staunton, 
were,  on  the  22d  o(  November  1771,  duly^eMed  fxccmtn  2nd 
free  butgefles,  their  ele£lion  and  admiffion  haying  firft  pafled  the 
common  council  and  been  propounded  in  the  TholfelL^^Thc  de-  ' 
fendants  Mar/ball  and  Grubb  fetting  forth  that  they  were  tradef- 
men,  Protejiants  for  feven  years,  and  refidents  within  the  town, 
further  pleaded,  that  on  the  4th  of  February  1772,  an  aflembly 
or  meeting  of  the  mayor  and  common  council  was  in  due  man-  ' 

ner  holden  at  the  Tholfell,  and  that  they  then  and  there  offered 
to  take  the  oaths  of  allegiance,  fupremacy'»  and  abjuration,  and 
demanded  from  the  mayor  of  the  faid  corporation  and  the  commcsB 
iguncii  ther9  afleiuU^  ihcii  frcc4oD|  porfttant  to  the  (aid  lafl: 

mentioned 
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iTj6.     mentioned  z&  of  the  4  Geo.  r:  And  thereupon  the  eleffing  and 

^ -^  admitting  them  the  faid  Abraham' Marjhali  and  i'bmnas  Grubh 

**w7i»"'  ^^  '^^  freemen  of  the  faid  town  {fTr.  pajfid  the Jaid ^tmmon  cmn^ 
RcoiM.  ^i7.  That  afterwards,  to  wit,  the  5th  dzy  of  February  l^^ 2, 
a  /ii^^//  or  general  afiembly  was  in  due  manner  held  at  the 
TholfelU  and  then  and  there  the  eleSing  and  admitting  them  the 
faid  Abraham  Marjball  and  Thomas  Grubb  to  be  freemen  was 
propounded^  and  they  were  then  and  there  in  due  manner  ekBed  by 
the  faid  tholfell^  freemen  of  the  faid  town  and  corporation.  All 
the  defendants  furithf  r  pleaded,  that  they  were  in  due  manner 
dedred  into  the  refpe£live  offices  of  free  burgeifes  and  common 
councilmen,  and  that  being  fo  defied  into  the  offices  of  free- 
men, free  burgefles  and  common  councilmen,  they  did,  before 
they  were  admitted,  take  the  oaths  of  allegiance,  fuprcmacy  and 
abjuration,  ^c.  and  all  the  oaths  ufually  taken,  Istei  before  the 
fnayor  znd  two  free  burgejes. — The  replication  took  iffuc  that 
the  defendants  were  <<  not  eleEled  in  manner  and  form  aforefaid 
<<  into  the  offices  oifreemen^  free  burgefles,  and  common  council* 
<<  men  refpedively/'  And  at  the  trial  all  the  iflues  were  foun4 
for  the  Crown* 

The  defendants,  in  fupport  of  their  title,  gave  in  e?idenee 
the  cor(^oration  books,  in  which  were  contained  entries  of  their 
refpe£live  eleAions* 

On  the  part  of  the  profecutor  a  witnefs  was  produced,  who 
gave  in  eyidence,  out  of  the  corporation  book  fo  produced  by 
•the  defendants,  the  orders  of  ele£lions  of  nineteen  perfons  there 
named  y  and  further  gave  in  evidence,  that  upon  the  eleflions'of 
the  defendants  in  the  common  council,  oa  the  2xft  of  November 
»nd  4th  of  February f  feveral  of  the  nineteen,  to  wit,  ten  on  the 
2ift  of  November^  and  twelve  on  the  4th  of  Februaryy-who  were 
freemen,  free  burgefles.  and  common  councilmen,  and  who  had 
done  feveral  corporate  a£ts,  tendered  their  votes  againft  the 
ele£tions  of  the  defendants.  That  the  mayor  rejefted  their 
votes  *,  and  that  if  they  had  been  permitted  to  vote,  that  is  to  lay, 
the  ten  on  the  2 id  of  November ^  arxl  the  t^frelve  on  the  4th  of 
February^  there  would  have. been  a  majority  againft  the  refpe£live 
ele£tions  of  the  defendants. 

Thecounfel  for  the  defendants  then  gave  evidence  of  the  dif- 
franchifeenmt  of  oil  the  nineteen  perfons,  before  the  time  of  the 
ele£^ions  of  the  defendants,  by  producing  th^  orders  of  dtsfiran- 
cbifemeiit  in  the  farne  corporation  book. 

Hwrt  tftcreup«w  tht?  relator's  counfd  gave  in  evrrfence  feverU 
orders  em.  of  the  fame  book,  by  which  it  appeared  ih^x  fifteen  of 

the 
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the  faki  nineteen  perfons  had  been  rejhnd  in  purfuance  of  pe-     1 775. 
remptory  writs  of  mandamus ,  which  fifteen  included  the  ten  who 


,had  done  corporate  afts,  ahd  wbofe  votes  were  refufed  on  the     ^^JJIm'^* 
2 1  (I  of  NovemieTf  and  the  twelre  who  had  alfo  done  corporate    KkoB«t« 
a£):s,  ^nd  whofe  votes  were  refufed  on  the  4th  of  February ;  but 
by  the  dates  of  the  orders,  the  reftoration  of  the  fifteen  appeared 
to  have  bctn/ukfequent  to  the  eleBion  of  the  defendants. 

Whereupon,  and  after  the  faid  emrtes  and  alfo  another  entry 
had  been  read,  the  counfel  for  the  defendants  did  obje£l  thereto. 
For  that  the  faid  entries  of  reftoratlon  in  the  faid  book  were  not 
admiflftble  evidence,  without  fird  producing  the  mandamufes^ 
and  returns,  or  atiejled  copies  thereof.  But  the  juftices  overruled 
the  objcdionj  and  did  permit  the  faid  matter  to  go  to  the  jury  as 
evidence  of  the  reftoration  of  the  faid  pei;fons  without  prcH 
ducing  the  writs,  returns,  or  attefted  copies.* 

And  thereupon  the  defendants'  counfel,  to  prove  the  faid  iflue^ 
and  that  ^he  defendants  were  duly  eleAed,  did  produce,  give  in 
fvidenfe,  and  read  the  flat.  4  Geo.  i.  by  the  defendants  partictt^ 
larly  pVaded;  and  offered  to  give  in  evidence,  that  the  faid  feveral 
perfons  (the  15  who  bad  tendered  their  votes  and  done  corporate 
a£ls)  were  not  inhabitants,  C5*r.  and  refident  for  one  whole  year 
before  their  refpedive  eleflions  \  and  did  infift  that  fuch  evidence 
ought  to  go  to  the  jury,  which  the  juftices  refufed  to  admit. 
Upon  which,  the  defendants'  counfel  tendered  a  bill  of  excep* 
tions  to  Godfrey  Lib\  £fq.  the  judge  of  aflife,  which  he  fcaled*. 

The  bill  of  exceptions  having  been  returned  into  the  couit  of 
JTwg^s  Bench  in  Ireland  as  part  of  the  rccoid,  the  judges,  afiet 
hearing  arguments  upon  it,  gave  judgment  of  oufier  againft  all 
the  defendants;  whereupon  this  writ  of  error  was  brought. 

Mr.  BuUer  for  the  plaintiffs  in  error,  argtied,  that  this  infor- 
mation was  bad  %  ijl^  becauG:  filed  againft^ir  different  perfonsi 
for  ufurprng  three  different  offices.  That  fuch  an  informa-  • 
lion  would  clearly  have  been  bad  at  common  law.  In  2  Strange 
guj.Jix  were  indiQed  for  perjury,  and  judgment  was  ar^ 
rcfttd  folely  on  that  ground.  In  i  Sir.  633*  an  indictment 
againft  fix  for  cxercifing  a  trade^  was  quaOicd.  In  lie»  verfoi 
Tucker  etaL  Pafch.  7  Geo.  3.  5.  iZ.  4  Bur.  2,046.  an  indiQment 
againft  eleven^  was  quaflied  for  the  fame  cauftV- \  2r  Bar-^ 
nard.  24.  So  in  quo  warranto^  feveral  cannot  be  joined.  Rea 
verfas  Jarw  and  Clorhfin.  TV.  ic  GeQ.  7.  MSS.  If  not  good 
»t  common  law,  the  next  queition  is^  Whether  it.is  aided  by  the 
Iri/b  (latute  19  Gm.  %.c.  la.  which  dinae,  ^  dntitfllattbe 
H  krarful  for  the  proper  officer  of  the  court,  to  exhibit  one  or 

•^  more 
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177^'  <<  more  informations  againft  any  pctfon  orperfoas  nforpiag 
'  <•  offices^  and  to  proceed  thereon  in  fuch  manner  as  is  ofual  in 
^''wlu*  ^'  ^  fCAimiii/0 ;  and  if  it  appears  that  divers  rights  may  be  deter* 
RgcxM.  <<  mined  on  one  information,  one  flia!l  be  fufficient  to  try  them.** 
This  ftatute  muft  be  conftraed  with  fome  rcftri£lion  ;  otherwifey, 
tb^  words  themfelves  would  carry  a  meaning  nobody  could  con- 
tend for  i  and  authorife  an  information  aga'mft  the  mayor  ofone 
corporation^  the  aldermen  of  another,  and  the  fireemen  of  a  third. 
The  true  conftruQion  mufl  be  to  confine  it  to  cafes  where  the 
offices  or  franchifes^  are  in  the  fame  corporation,  and  e/ufiUmgene* 
ris.  But  herej  the  offices  are  of  a  different  nature.  Again^  the 
ftatute  gives  no  authority  to  join  different  claims^  but  fpeaks 
merely  of  joining  different  per/on/.  Therefore,  if  this  informa- 
tion had  been  filed  againft  one  defendant  only,  and  had  charged 
him,  as  in  this  cafe,  with  ufurping  the  three  different  offices  of 
freeman,  free  burgefs,  and  common  councilman,  it  would  have 
been  equally  bad.  There  is  no  precedent  of  fuch  an  informa- 
tion,  and  the  praQice  is  univerfally  againft  it.  But  fuppofe  this 
were  a  cafe  within  the  ftatute,  and  that  the  court  could  give 
leave  to  join  different  claims;  it  does  not  appear,  that  any  fuch 
leave  was  given  or  any  difcretioo  exercifed  by  the  court  on  the 
occafion;  Therefore,  it  muft  be  taken  to  be  an  information 
at  common  law.  Where  fcverat  pleas  are  pleaded,  it  is  the  prac« 
tice  to  ftate,  that  they  are  pleaded  by  leave  of  the  court :  And 
fo  it  ihould  have  been  done  here. 

2dlyf  As  to  the  ifiues  and  the  judgment  on  them,  tm  of 
the  defendants,  Marjball  and  Grubby  have  ftated  their  right 
to  the  offices  of  freemen  in  virtue  of  their  being  refident proteftant 
traders  within  the  ftat.  4  Geo.  i.  which  enafis,  that,  in  that  cafe^ 
they  (hall  have  a  right  to  be  admitted  vf\i\iovX  paying  a  fine.  The 
right  they  ftate,  therefore,  is  a  right  under  this  zGt  of  parliament; 
and  not  by  virtue  of  an  eledlion.  Tlie  two  iffues  joined  on  tliefe 
pleas  is,  that  they  are  noteleBedi  At  the  fame  time,  their  true 
title  is  not  denied  :  and  yet  judgment  of  ou/ler  is  given  againft 
them.  Whereas  the  iflue  joined  being  an  immaterial  iffue,  and 
not  founded  on  any  fad  in  the  plea,  the  judgment  ought  to  have 
been  for  them. 

'^dly,  Tbe  judgment  of  the  court  below  \s  founded  on  the  bill 

of  exertions,  pf  which  they  had  no  jurifdidion.     Davenport 

•Sincere^    verf\i5  TyrreL,     Trin^  9  Geo.  i.  S*  R**    So  that  the  judg* 

7biT^,T  ^^^^  i^  ^^  i^tt^<  ^<^^  difputed ;  againft  titles  admiUed  -,  and 

Mei>  67$.     founded  on  what  the  court  ha$  no  jurifdidion  oL 

Laftlf^ 
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LaJHy.    On  the  b3I  of  czccptiotis  hfdf,  ^r  different  qucf-   '  177(5. 

tions  arife.     r/?,  Whether  the  pcrfons  whofe  votes  were  rejcdk-   • r— • 

cd  at  the  clefiions  of  the  defendants  were  even  voters  defaBo^  at  ^^"JjItw** 
the  time  of  the  ele£lion.  idly^  Whether  the  evidence  given  by  Kccuf 
the  profecutor  to  prove  them  members  iefaElpy  was  proper  And 
admiflible  for  that  purpofe.  3 J/jr,  Whether  if  they  were  not 
freemen  dejure^  though  they  might  be  freemen  defaSo^  it  was 
not  competent  to  the  defendantSj  under  the  circumftances  of  this 
cafe,  to  ptove  at  the  trial  that  they  were  not  fo  dejure.  The 
^h  queftion  is,  if  it  were  competent  for  them  to  do  fo,  whether 
the  evidence  offered  was  proper  and  fufficient  for  that  purpofe.— 
As  to  the  ift  queftion  upon  the  face  of  the  entry  produced  by  the 
profecutor  to  prove  their  admiflioni  it  appears  that  none  of  them 
were  oButdlj  admitted,  but  only  that  there  was  an  order  thtjjhotdd 
he  admitted.  That  is  not  an  admilfion  in  any  fenfe  ;  and  fo  it  was 
held  in  Rex  verfus  Liflei  Andrews^  163.  But  it  is  infinitely  ftronger 
here,  bccaufe  the  order  was  not  made  by  the  general  ajfembly^  but 
by  the  common  eouncilonly,  who  have  no  right  to  c\c&  either  free- 
men or  free  burgefles.  Another  reafon  againft  their  being  members  *» 
defaBo  is,  that  they  had  been  removed  bc{ort  the  eleclion  of  the 
defendants,  and  fuch  removal  was  then  in  force.  The  evidence 
given  of  their  being  reftored  was  fubfequent  to  the  time  of  the 
cle£lion.  The  mandamufes  could  have  no  effe£t  till  they  were 
a£lually  reftored  \  and  the  very  application  for  the  mandamufes  is 
evidence  of  their  being  out  of  poiTcfEon.  During  the  intermediate 
time,  therefore,  they  could  not  be  officers  defaBo.  If  disfran- 
chifed,  it  was  no  longer  neceffary  to  fummon  them  to  meetings 
of  the  corporation  \  though  it  Cbould  afterwards  appear  they  were 
illegally  disfranchifed.    It  was  fo  decided  in  10  Mod.  76  *• '  But   •  mi,  10 

•lefs  would  do  here  ;  for  if  the  court  (hould  be  of  opinion,  that  -^l'  ^'** 

.  *  V.  Sutton* 

while  disfranchifed,  (unlefs  rightful  'members,)  they  could  not  • 

vote  5  the  Judge  did  wrong  in  not  receiving  evidence  to  prove 

they  were  not  dejure  members. 

Thc/econd  queftion  is,  Whether  the  entries  in  the  corporatioa 

books  of  their  being  reftored  to  the  office  of  common  couhciloien 

were  proper  and   admiffible  to  prove,  them  officers  de  faBo. 

The  entries  of  reftoration  were  not  voluntary  a£ls  of  the  corpo« 

ration,  but  under  the  authority  and  compulfion  of  writs  of  man^ 

damns*    Therefore,  the   writs  of  mandamus  themfelves  fhould 

have  been  produced,  as  being  the  beft  evidence  :  As  in  the  cafe 

of  inquiCtions  taken   under  a  commiffion,  the  commiffioQ  as. 

well  as  the  inquifition  muft  be  produced. 
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A8  to  die  third  qneftion.  How  far  and  in  what  cafes  the 
right  of  the  eledors  may  be  gone  into  on  informations  againft 
the  eleded,  as  a;m#rv/qaeftton,  has  never  been  decided.  That  a 
UOMt  obje£lion  cannot  be  gone  into,  has  been  fettled  $  bat  the 
reafon  in  diat  cafe  is  not  applicable  to  the  prefent.  Here,  there 
was  no  furprife  on  the  profecutor.  RcjeAing  evidence  of  this  fort 
does  not  tend  to  keep  matters  quiet ;  for  if  bad  votes  mnft  be 
admitted,  it  is  only  introducing  the  elcAed  into  the  corporation^ 
lor  the  fake  of  turning  them  out  again.  If  the  objcAion  b  no* 
torioos  to  the  other  party,  it  may  be  made ;  and  here,  the  objec-* 
tion  to  the  eleven  voters  in  queftion  was  a  matter  notorions  to 
both  parties :  Therefore,  their  right  might  be  gone  into.  Where 
the  ele£h)r  has  been  oufted  by  quo  nvarrantOy  though  the  de- 
fendant was  no  party  to  the  fuit,  and  may  be  a  ftranger  to  it,  yet 
the  judgment  is  evidence  againft  him ;  becaufc  of  the  public 
notoiicty.  Here,  the  objeAion  to  thcfe  eleven  perfons,  was  the 
point  op  which  both  parties  agree  the  ele£lion  muft  be  decided. 
Both,  therefore,  were  equally  apprized.  If  the  legality  of  thefc 
voters  could  not  be  entered  into  on  this  information,  a  prefiding 
officer  at  an  eledion  can  have  no  power  of  examining  whether 
the  votes  are  legal  or  not.  But  in  ail  elcdions,  particularly  of 
members  of  parliament,  the  prcrfiding  officer  eiercifes  his  judg* 
ment  whether  a  vote  is  good  or  bad.  If  the  prefiding  officer  has 
no  right  to  judge,  there  can  be  no  a£lion  for  a  falfe  return.  Be- 
(ides,  in  this  cafe,  the  eviJence  refpc£ling  the  right,  was  begun 
by  the  profecutor  himfelf ;  by  entries  to  (hew  they  were  qualified 
and  rightful  members.  If  fo,  the  plaintiffs  furely  have  an  equal 
right  to  rebut  that  evidence,  and  to  prove  they  were  not  quali- 
fied. If,  in  fuclAafcs,  evidence  of  the  right  is  not  to  be  gone 
into,  by  delaying  the  trial  of  feme  informations,  and  pufhing  on 
the  trial  of  others,  bad  members  might  be  eftabliflied  and  rightful 
ones  oufted.  For  inftance,  fuppofe  three  clafles  of  voters  defied 
in  Augujly  SepUtnhtr^  and  OBoher\  the  ift  not  duly  eleded  ; 
the  2d  not  duly  elefled  without  the  votes  of  the  firft;  the  laft 
elcfted  by  a  majority,  excluding  thcfe  in  Avguft.  On  an  in- 
formation againft  the  laft,  they  muft  be  oufted  becaufe  they  can- 
not difquallfy  the  ift  fet.  Then,  on  an  information  againft  the 
ad  fet,  they  muft  be  eftabliflied,  and  the  profecution  fail,  for  the 
fame  reafons;  then  on  an  information  againft  the  ift  fet,  an* 
they  oufted  j  the  confequence  would  be,  that  the  2d  fet,  though 
not  duly  eleSed,  would  be  eftabli(hed,  and  the  third  fet^  though 
duly  eleAedj  would  be  oufted. 

The 
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The  remaining  queftion  is,  Whether  the  evidence  oflfered  vras     1776. 
proper  to  prove  that  the  ptrfons  rejcQed  were  not  common  coun^ 


cilmen  dejure.  Thi«  depends  on  thfe  flat.  4  Gn.  i .  which  is  ftill  ^^^l^^ 
in  force  and  the  laiH^  of  the  place.  It  etiafls,  <<  that  no  perfon  B^scaM* 
^\  (hall  be  eleAed,  who  is  not  refidcnt  a  twelvemonth  before.'' 
If  fo|  there  can  be  no  doubt  of  the  propriety  of  the  evidence  of- 
fered \  for  it  wafr  to  prove  they  were  not  refident  a  twelvemonth 
before. — Upon  the  whole,  whether  the  iflue  of «« not  elcfted"  be 
confidered  as  an  iflue  of  fa£l  pnly,  or  of  fa£l  blended  with  law, 
the  plaintiffs  in  error  are  equally  entitled.  For  if  an  ifiue  of  fa£l 
only,  then  ten  were  not  members  defaQo^  having  been  removed  \  > 
ud  the  profeeutor's  evidence  ought  not  to  have  been  received. 
If  th«  ilTue  is  blended  with  law,  and  it  was  competent  to  the 
profecutor  to  go  into  the  right,  it  was. equally  competent  to  the 
defendants  todifprove  what  was  given  in  evidence  by  the  profe- 
cutor. If  it  be  merely  a  queftion  of  fa£t,  we  had  a  majority  at 
the  poll.  If  of  hw,  the  evidence  of  the  title  of  the  eleAors 
Uiuft  be  received.  Therefore,  in  either  cafe,  the  judge  did 
wrong  ;  and  confequently  the  judgment  (hould  be  reverfed. 

Mr.  Davenport  oontra.  As  to  the  Jirjt  obje£lion,  that  fe- 
feral  perfons  are  included  in  one  information;  the  ftatute  19 
G0O,  2.  furnifiies  a  clear  anfwer,  by  giving  the  court  a  dif- 
cretion  to  join  as  many  perfons  as  they  pleafe.  And  as  to 
the  objedlion  that  the  leave  of  the  court  docs  not  appear  on 
the  record,  it  never  does  appear  ;  and  there  is  no  necelEty 
it  (hould.  Sicondiyj  as  to  feveral  claims  being  joined,  it  is 
faid,  it  wonld  have  been  bad  at  common  law  :  But  the  cafes 
quoted  of  feveral  perfons  joined  in  an  indi£lment  for  perjury  *,  and  ^  z  ^trd. 
for  exercifing  a  trade  f ,  are  not  applicable.  Six  could  hardly  be  ^^\*str,  St. 
guilty  of  the  fame  perjury.  But  there  is  no  cafe  which  fays,  one  3*  4^«»'« 
man  (hall  not  be  called  on,  for  ufurping  difi\;rcnt  offices,  in  one 
information.  The-cafe  in  2  Barnardjfton  2^^  fays,  **twoperfont 
^  cannot  be  joined  in  one  indidment  ;**  it  don't  fay  feveral  of" 
fineei  cannot.  But  this  a£t  fays,  **  by  leave  of  the  court  dif-^ 
^^fefffitufurpations  may  be  joined.'*  There  is  a  cafe  in  Rex  verfus 
dendofif  in  2  Sir.  870.  where  it  was  faid,  "  two  could  not  be 
**  jomed  in  an  indi£lnlent  for  an  afiault  :^  But  that  has  been 
often  oTer«ruled.  If  there  be  no  precedent,  it  muft  be  refolved 
on  principles  of  law  :  And  what  principle  of  law  fays,  the  crown 
cannot  .call  on  a  man  to  (hew  why  he  exercifes  feveral  franchifes  i 
It  is  more  beneficial  for  the  defendant,  that  his  different  claims 
ftottld  be  joined,  and  one  expence  only  be  incurred.    In  604 

5  \EtUriei 
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I-Tn6.    Entries  and  RafiaPsj  the](e  arc  feveral  precedents  of  information^ 

•— for  ufurping  diflferent  offices.  Co*  Entries,  517.  tit-  quo  warranto f 

^^wfirt^  for  ufurpingyji/r/tf «  diffi:rcnt  franchifcs.  And  in  the  Earl  of 
Rbgim*  Shrewjburj\  cafe,  Jind.  ftiiteen  fr«nchifes  are*  joined  ;  and  thefc 
in  qm  warranto^  which  is  a  (Irider  mode  of  proceeding  than  the 
information  in /itf/urr  of  quo  warranto,:  n(Sw  fubftituted  in  its 
place.  Th^fe  cafes  occurred  in  the  time  of  Lord  Coke,  and 
Hobart  Attorney  General.  It  might  as  well  be  faid,  that  goods 
fold^  and  work  and  labour  done  (liall  not  be  joined*  Therefore, 
the  a£i  of  parliament  i«  an  anfwer  to  the  iirft  obje£lion;  and  the 
principles  of  law^o  the  fecond.— The  next  objcfti.on  goes  to  the 
form  of  the  iflue  with  refpcfl  to  Marjball  and  Grubb  j  who 
claim  under  the  ftatute  4  Geo.  i.  as  refident  traders.  NoiBlr  the 
right  given  by  the  ftatutCi  is  a  claim  to  be  admitted^  provided 
they  are  refident  Protcftant  traders  ;  but  inftead  of  (hewing  a 
title  hfjadmlffion  under  the  a£i,  they  waive  that,  and  (hew  a  title 
hj^leffionf  precifely  in  the  fame  manner  as  the  other  defendants 
have  done.  TJierefore,  the  replication  taking  iiTue  on  fuch  elec" 
tion  is  right. 

Thirdly f  As  to  the  objedion  that  the  court  have  proceeded  on 
the  bill  of  exceptions  of  which  they  had  no  jurifdi^ion.  If  they 
had  not,  it  is  a  mere  nullity  ^  and  if  the  judgment  be  good  inde- 
pendent of  it,  the  court  will  confider  it  as  given  on  the  verdift 
alone. 

As  to  the  fourth  objefiion  on  the  bill  of  exceptions,  that  the 
ten  were  not  even  voters  defaSio  ;  i(l,  becaufe  not  actually  ad- 
mitted, and  2dly,  becaufe  removed  ;  if  they  were  not  aSiuallj 
admitted,  the  defendants  themfelves  never  were  ;  for  the  entry 
of  their  admiflfion  is  precifely  in  the  fame  manner.  As  to  their 
being  removed,  that  of  itfelf  is  an  admiffion  they  were  once 
burgeffes  :  But  by  whom  is  the  removal  ?  By  the  common  coun- 
cil only  who  are  but  zpart  of  the  body  j  confequently,  had  no 
right  to  remove  them.  With  regard  to  the  admiffibiiiiy  of  the 
profccutor's  evidence  to  prove  them  voters  defaBo  \  if  the  de- 
fendants had  a  right  to  produce  the  entry  they  did,  to  difprove 
their  right  by  (hewing  their  amotion,  it  was  clearly  competent. to 
the, crown  to  (hew  they  were  reftored  by  an  entry  in  the  fame 
book,  without  producing  the  writs  of  mandamus  themfelves.  Writ; 
ten  evidence  muft  be  all  taken  together  ;  therefore  the  evidence 
was  clearly  admiflible  ;  and  if  fo,  the  zGt  of  reftoration,  by  rela- 
tion back,  makes  them  in  from  1761,  and  puts  them  in  the  fame 
(ituation  as  if  they  had  never  been  out  of  poflTcfiton.— »As  to  the 
3d  pointy  it  is  dangerous   to  attack  derivative  titles,  by  an  ob- 

je£tion 
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i<ftion  to  the  «rrfi«tf/ title.     If  x\kt  eltBors  were  defa^omtva^     1^16. 
bers  thejr  ought  not  to  have  been  rejeded  on  the  ground  of  a  7- 


defed  at  the  time  of  their  own  eltdlion  \  nor  could  the  queilion  ^erfia 
be  gone  into.  There  are  but  two  ways  of  attacking  the  title  of  ^»o«iu 
anele£lor  iefaElo\  the  i  ft  is  by  information,  which  is  the  prOi- 
pereft  mode ;  becaufe  the  party  beft  kuoiirs  his  own  title.  The 
other  is  by' an  iflue  introduced  on  the  record,  upon  the  title  of 
the  perfon  whofe  right  is  meant  to  be  queftioned.  A  third  way 
was  attempted  in  the  famous  cafe  of  Strode  vcrfus  Palmer^  UU 
lies  Era.  248.  by  notice  on  the  record  that  particular  votes  would 
be  objefled  to.  But  neither  of  thefe  fteps  have  been  taken  in 
the  prefent  cafe*  Even  judgment  of  oujkr  is  not  conclufive )  for 
if  by  collufion,  it  may  be  controverted.  Rifc  vcrfus  Hebden^  Andr^ 
388—392%  But  where  there  is  no  judgment  of  wfter^  no  a(^  of 
removal  apparently  tortious  will  do.  In  other  cafes,  the  court 
requires  that  notice  (hould  be  given  of  the  fa£t  meant  to  be  in* 
fitted  on.  7ufton  verfus  Nevififty  2  Ld,  Rajm.  1,354. — As  to 
the  4rh  objefliony  It  was  decided  in  Cemyns.  243.  Auftin  verfua 
OJborn^  that  a  man  may  have  a  right  to  vote  though  never 
admitted. 

Lord  MANSFiElD.^-^Tfaere  are  three  obje£lions  made  to  this  . 
judgment,  independent  of  the  fubje£i  matter  of  the  bill  of  excpp- 
Cions.  Thejirft  is,  that  this  is  an  information  againft  different 
petfons ;  and  againft  the  Jame  perfons  for  different  ufurpationSm 
As  ;o  its  being  againft  xhtfame  perfons  for  different  ufurpations,. 
I  think  what  Mr.  Davenport  has  faid  and  the  cafes  he  has  cited 
Art  very  ftrong  to  fliew,  that  the  information  would  have  been 
good  at  common  law :  But  if  it  would  not  have  been  good  at  com^ 
men  laW|  it  is  ftrongly  within  the  ftatute  19  Geo.  2.  c.  iz.feSm 
4  :  a  fortiori^  when  the  ftatute  gives  leave  to  exhibit  one  and  the 
fame  information,  if  the  court  ftiall  think  fit,  againft  different 
defendants  for  i^it fever dl  rights  claimed  or  fet  up  by  them  re« 
fpe£iively.  As  to  the  other  part  of  this  objection,  that  this  is  an 
information  againft  different  pcrtons ;  the  anfweris,  that  the  aft 
of  parliament  gives  a  drfcretionary  power  to  the  court  to  granc 
6ne  or  more  informations  according  to  the  nature  and  circum«  - 
fiances  of  the  cafe  :  And  to  fuppofe  extravagant  cafes,  or  that 
the  court  would  be  abfurd  enough  to  join  two  franchife^  in  dlfie- 
tent  corporations,  is  to  fuppofe  a  cafe  that  cannot  ezift.  The  le< 
giflature  trufts  the  court  with  the  difcretion  of  joining  them  ; 
and  upon  an  application  for  leave,  the  court  goes  into  the  nature 
tt  the  queftion  to  be  triedk  In  this  cafe,  nothing  could  be  more 
proper  than  to  join  the  fevetal  defendants  add  the  refpc£live 

Vol.  IL  G  franchifes 
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^^^6.     fnnchiliBi  thej  daim,  #liich  are  three.    Tlie  right  of  cleftioa 
iscza&lythefaiiie,  theqacftion  is  the  fame/'and  the  evidence 


^^^4tt**  ^  fame.    But  then  it    is    contendcdt    that    foppofing   this 
"^^^^^^  fiifUMtMj  rights  It  \%firmattj  wf9»g\  becaoTe  it  is  not  ftated 
to  be  filed  agabft  the  (ereral  pcrfbns  and  for  the  (eYeral  offices 
theyclainiy  bj  kmvi  tf  tbe  ccmrt.    No  fach  thing  is  neccfiarj) 
so  informadon  cTer  ftated  it  xa  have  been  filed  by  leave  of  i^ 
courf.    The  covrt  gives  the  order  and  the  information  b  filed. 
Bar  fuch  leave  never  appears  on  the  record.    Connfel  cannot 
fign  an  ioformation  without  leave  Is  firft  given  :  But  it  never  ap* 
pears  on  the  pleadings ;  therefore,  th-tt  objection  is  out  of  the  cafe. 
The  next  objection  independent  of  the  bill  of  exceptions  is, 
that  Marjball  and  Grubh  claim  to  be  freemen  under   the  aB  of 
parliament  and  not  by  eliRion^  and  therefore,  the  iflhe  as  to 
them  is  an  immaterial  iflixe,  being  joined  on  the  eUBion.    The 
anfwer  to  that   is,   the  defendants  themfelves  have  put  it  fo  $ 
tfnd  call  their  admiflion  by  the  corporation,  an  election.     They 
are  not  freemen  ipfo  faBo^   by  the  zQi  of  parliament ;  but  they 
muft  {hew  they  arc  fo,  by  proving  themfelves  ProteftantSi  refi- 
dent  in  the  town  oiGahuaj  for  a  year  antecedent  to  their  being 
admitted,  and  that  they  have  taken  the  oaths  prefcribed.  There-   . 
fore  the  defendants  themfelves  have  led  the  profecutor  into  the 
Ihiftake,  if  any,  by  calling  their  admi(Bon  an  ele£tion.    That 
objection  therefore  has  no  weight. 

The  next  obje£lion  is,  that  the  court  below  have  given  judg- 
ment not  only  on  the  verdift  and  what  arifes  out  of  it,  but  have 
likewife  gone  into  arguments  on  the  btU  of  exceptions  ;  and  the 
judgr  before  whom  it  was  tried  appeared  pcrfonally  and  brought 
his  bill  of  exceptions  before  the  court  of  B.  R.  in  Ireland.  It 
certainly  is  fo  :  The  court  has  proceeded  by  miftake  on  the  bill 
of  exceptions,  and  gone  into  arguments  upon  it.  Till  very  late* 
ly  there  was  no  bill  of  exceptions  in  Ireland^  and  they  were  at 
a  lofs  in  this  cafe  how  to  proceed.  The  ftatute  giving  the  biH 
of  exceptions,  fays,  it  (hall  be  brought  by  the  judge  who  tried 
the  canfe  into  the  fuperior  court.  It  is  fo  here  :  A^bill  of  ex- 
.ceptiohs  from  the  C.  B.  comes  into  this  court  immediately  :  It 
goes  from  hence  originally  to  the  Lords  in  parliament.  Where 
there  is  a  bill  of  exceptions  from  the  B,  22.  in  Inland  the  judge 
muft  bring  it  into  this  court.  To  cafe  him  from  that  trouble 
in  this  cafe,  a  commiflion  iflucd  to  Lord  jintmly  to  take  the  ac-* 
knowledgment  of  his  hand  and  feal.  They  were  doubtful  wlic- 
ther  they  (hould  not  certify  the  tranfcript,  as  they  do  of  all 
'her  records. 

But 


MICHAELMAS  TERM  17  George  OL   S.R.  '^0% 

but  if  tbe  court  of  j9.  R*  in  Ireland  bad  no  jurifdi&ion  upon      1^^6• 
thebillof  exceptionfi,  What  is  the  confequenoe?    They  have  * 

^ceeded  on  good  and  bad  grounds.  Though  this  court  di&rs  ^erfiu 
from  them  on  the  bad  ground,  it  does  not  follow  that  they  dif-  '^^^■f^ 
fer  from  them  on  the  good.  If  there  is  a  good  ground  indepen* 
dent  of  the  biUof  exceptions,  that  is  fufficient.  This  court  can- 
not reverfe  a  right  judgment,  becaufe  the  court  in  Irdand  has 
proceeded  erroneoufly  in  refpe&  of  fomething  eife  which  they 
Plight  not  to  have  entered  into. 

Then  we  come  to  the  merits  of  the  fubje£):  matter  of  the  biU 
of  exceptions  \  and  as  to  that,^0r  queftions  have  been  mside. 

The  firft  queftion  is,  Whether  th<c  ten  voters  who  ofiered  their 
votes,  and  were  rcjeded,  ought  to  have  been  received.  Upon 
this  qoeftion  the  validity  of  the  defendant's  election  entirely  dc« 
pends. 

The  ifi  obje£lion  that  has  been  made  againft  their  right  to 
be  received,  is,  that  they  were  not  even  voters  defaBo.  This 
ebje£tion  has  been  attempted  to  be  fupported  on  two  grounds :  \JK 
becaufe  they  were  never  sidmittcd  of  riie  corporation,  the  order 
(produced  in  evidence  being  only  that  ihej  Jlfotdd  be  admitted, 
and  does  not  fay  they  were  admitted.  But  on  the  proceedings 
produced  it  appears,  that  for  ten  years  they  aded  asbui^efles  s 
and  iiai  which  was  called  an  order  of  disfranchifemcnt,  confiders 
them  as  burgefies.  So  the  order  for  their  reftotatfion  is  evidence 
to  be  left  to  the  jury  of  their  having  been  admitted  )  even  fiip^ 
pofing  it  refted  on  fo  nice  a  point,  as  whether  it  was  made  before 
or  after  their  admiflion. 

The  next  ground  is,  that  they  had  h^tn  diffrancbifid  \  that 
the  disfranchifemcnt  was  dill  in  force,  and  their  reftoration  not 
till  uft9r  the  ele£lion.  As  to  this  objcdion  a  great  deal  de- 
pends upoii  the  ufe  of  the  word  disfranchifement  \  otherwilft  it 
creates  a  confufion.  But  on  looking  into  it,  this  is  no  disfran* 
chifement,  nor  is  there  a  pretence  for  calling  it  fo  :  But  it  is  dol- 
ing that  which  the  common  council  had  not  the  femblance  of  a 
right  to  do }  taking  upon  thcmfelves  to  judge  of  the  validity  of 
an  elc£lion  ten  years  before,  and  to  declare  it  Hull  and  vnd  icK 
want  of  a  qualification  at  that  time.  The  word  <<  disfranchife- 
<<  ment''  (ignifies  taking  a  franchife  from  a  man  for  fome  reafon- 
able  cau(e  ;  which  they  do  not 'do,  but  only  fay  they  never  were 
conimon  councilraen.  What  authority  have  the  common  coinw 
cil  to  do  that  ?  None.  It  could  be  done  only  by  information  in 
the  nature  of  a  qi4o  ^warranto*  But  fuppofe  k  had  been  a  dif* 
iranchifemcnt  \  how  does  it  appear  to  the  court  that  the  comc- 

G%  mon 
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tT]6,     iJAOn  council  hlTe  a  right  to  disfranchife  ?  It-is  incident  to  ihc 

—7 corporation  at  large  to  disfranchife,   but  not  to  a  fclc£l  body. 

^^vf^«*'   It  does  not  follow  that  the  feled  body  who  has  a  right  to  cleft 
'  ^*«SM.    has  from  thence  a  right  to  disfranchife.    But  the  fa£t  is,  it  is 
no  disfranchifement  at  all. 

The  next  objeAion  is,  that  the  order'  of  reftoration^  as  it 
appears  by  the  corporation  books,  was  not  made  till  after  the 
eleftion,  and  that  this  order  alone  is  not  the  befi  evidence.  As 
to  that,  the  corporation  books  are  clearly  as  good  evidence  to 
fliew  thefe  perfons  were  reftored,  as  to'fhew  they  were  disfran* 
chifed.  It  ftruck  me  at  firft,  that  the  time  of  the  re(tora«« 
tioUy  and  confequently  the  time  of  iifuing  the  mandamus^  which 
was  dot  prored,  might  be  material :  That  is  ;  if  the  mandamus 
to  reftoi'e  the  voters  in  queftion  was  before  the  eleB'ton  of  the  de«* 
fendants,  and  the  order  ^i^W/)^reftoring  them,  was  not  till^i^rri 
and  to  fupport  their  right,  it  bad  been  neceiTary  to  make  the  order 
relate  back  to  the  date  of  the  mandamus j  the  time  of  the  writ 
ifluing  fliould  have  been  (hewn.  But  upon  confideration,  I 
think,  that  let  the  reftoration  come  when  it  will,  it  relates  to 
the  original  right.  It  would  be  fo  in  the  cafe  of  a  probable 
ground  of  disfranchifement.  But  here,  there  is  not  a  probable 
ground  :  There  is  no  colour  for  a  removal  \  the  a£l  of  com** 
inon  council  was  a  mere  nullity,  and  the  relloration  makes  them 
in  from  the  beginning.  -Thus  ic  ftands  as  to  their  being  voters 
4€jaiio. 

The  next  que  ft  ton  is,  bclng^  voters  dcfaBo^  whether,  onr  tht 
trial  of  the  refpe£iive  rights  of  the  feveral  defendants,  the  eleftecf, 
the  rights  of  the  voters  to  their  corporate  franchife  can  be  gone 
into,  without  any  notice  eithenbn  the  record  or  collaterally  ? 
It  is  true,  that,  in  general,  the  perfon  eleded  muft  take  upon 
himiblf  to  fupport  the  right  and  title  of  his  eledors :  It  is  fo 
in  a  variety  of  cafes-  In  the  ele£^ion  of  aldermen  of  the  city 
■  of  London^  coroners,  members  of  parliament,  tsT^.  All  thcfc  are 
bound  to  fupport  the  rights  of  their  eledors.  But,  for  the  fake  of 
juftice  and  convenience,  a  dt(lin£lion  has  been  madein  cafes  where 
ihe  right  of  eleftion  depends  upon  corporate  franchifes.  There 
^are  qualifications  to  the  exception,  fucb  as  have  been  dated  by 
Mr.  Buller.  The  general  queftion  has  never  been  fully  fettled, 
though  it  has  been  touched  upon  in  many  cafes.  But  this  is 
.fettled  ;  that  no  corporator  is  bound  by  furprife  to  go  into  tlie 
original  qualification  of  any  corporator  in  poffeffion,  who  voted 
for  him  at  hisclcilion  ;  efpecially  without  notice.  What  would 
6  be 
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be  the  condition  of  thefe  people  ?  There  are  ten  of  them  who  for      1775. 
ten  years  have  been  quietly  in  pofleflion  without  any  inforqia- 


tion,  or  the  idea  of  an  information  being  brought  againft  them,     ^w"^ 
iiow  can  the  queftion  be  gone  into  with  regard  to  their  qualifi-    R^gim* 
catioq  at  fuch  a  diftance  of  time  ;  more  particularly  as  that  qua- 
lification  depends  on  their  refidence  and  inhabitancy  for  a  year 
previous  to  the  time  of  their  eledion, 

Aston  Juftice. — This  has  pot  the  leaft  appearance  of  a  dif- 
franchifement.  Can  a  common  councilman  declare  the  eleAioa 
of  another  common  councilman  null  and  void  ?  In  general  a 
disfranchifement  mull  be  the  a&  of  the,  whole  body  :  And  if  a 
fpecial  power  be  delegated  to  a  part  of  the  body,  it  ought  to  be 
Ihewn*  But  no  fuqh  povver  appears  in  the  common  council. 
Therefore  I  look  upon  their  order  in  this  refpe£l  as  a  mere 
nullity.  .As  to  the  qualification  of  the  ele£lorS|  it  is  not  necef- 
fary  at  prefent  to  decide  whether  their  right  could  have  been 
gone  into ;  becaufe,  if  the  mayor  was  bound  to  receive  thefe 
votes,  the  eledion  is  clearly  bad.  As  to  the  ftat.  4  Geo.  i.  that 
ftatute  gives  a  man  only  a  right  to  the  freedom  of  the  town ;  and 
to  complete  his  title,  he  mud  go  before  the  mayor^  take  the 
oaths  and  produce  the  other  proofs  required*  Theifiuefol* 
lows  the  words  of  the  plea.  Therefore  I  am  at  prefent  fatisfied, 
that  the  judgment  entered  is  the  proper  judgment  to  be  enter- 
ed up  on  the  verdi£l ;  and  the  circumftance  of  ;he  court  be- 
low having  proceeded  upon  the  bill  of  exceptionS|  (hall  not  vi« 
tiate  It.  ^  • 

WiLLEs  Juftice— My  only  doubt  is  as  to  Mar/ba/i  and  GruH  ; 
for  their  right  to  be  admitted  freemen,  is  diflFcrent  from  the 
others :  and  if  they  have  performed  the  requifites  of  the  (lat.  4th 
Gfo*  !•  they  are  entitled  to  be  admitted,  and  are  by  the  acl  de- 
clared to  be  free.  Whether  the  ten  are  good  voters  or  not,  as 
at  prefent  advifed,  I  think  Grubb  and  Marjhall  are  good  bur- 
gefies  pndcr  the  (tatute. 

AsHHUEST  Juftice.r-J  entirely  concur  that  if  enough  appears 
upon  the  whole  of  the  recprd  to  (hew  that  the  court  of  B.  R,  in 
Irfland  h^ye  given  a  right  judgment,  we  ought  not  to  reverfe  it : 
And  I  think  the  bill  of  exceptions,  makes  no  difference.  The 
iflue  is  taken  in  the  fame  wojds  as  the  plea,  and  the  plea  calls  it 
^n  ele£kion. 

Lord  Mansfxbld.— -We  will  think  of  it  as  to  this  point  and 
give  you  our  opinion  \  and  if  any  thing  inore  is  necefTary,  we 
^ill  let  ^ou  know  it. 

Cur.  advifare  vu!t. 

G3  The 
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l^7((.         The  court  afterwards  faid,  they  wiflied  this  cafe  to  be  argued 
again.     Accordingly  it  was  argued  again  in  Hilarj  Term  17771 


TilJ/ltf**  '^y  ^^*  Dunning  for  the  plaintiffs  in  error,  and  by  Mr.  Mani^ 
RsGiH.  Jli/J  for  the  crown :  But  a^U  the  points  were  given  up  except 
two.  I  ft.  Whether  at  all  events  the  defendants  GrttU  and 
Marjhall  were  not  entitled  to  judgment,  their  title  under  the 
Galtuay^  2€t  not  being  denied  or  put  in  ifiue  i  idly.  Whether  the 
judge  below  did  not  do  wrong  in  rejeding  the  evidence  offered, 
to  (hew  that  the  perfous  reje£(ed  by  the  returning  oflScer  had  not 
a  right  to  vote  ? — After  the  argument,  the  court  delivered  their 
opinions,  as  follow'; 

Lord  Mansfi£LD.<— There  are  two  queftions,  JRfi^,  Whether, 
-upon  this  record,  judgment  ought  not  to  be  given  for  the  de* 
fendants  GruM  and  Marjhalti  And,  Secondly,  Whether  the 
judge  below  ought  not  to  have  gone  into  the  feveral  qualifica-» 
tlons  of  the  feveral  voters,  who  voted  as  common  councilmen, 
and  whofe  titles  he  refufed  to  enter  into  ? 

As  to  the  firft  queftion,  enough  appears  upon  the  record  to 
incline  us  to  think,  that  Grubh  and  Marjball  really  had  a  right 
to  be  freemen,  if  they  had  pleaded  in  a  proper  way :  And  if 
judgment  ofoufter  on  this  record  were  to  bar  them  for  everof  the 
benefit  of  that  right,  a  reludlance  would  arife  in  the  court, 
from  the  general  prejudice  they  have  againft  any  party  lofing  his 
right,  by  a  mere  defe£l  in  his  form  of  pleading.  If  that  were  the 
Cafe,  another  principle  muft  be  adhered  to,  which  is,  that  in  all 
queftions  concerning  the  rights  of  corporations,  it  is  moft  de- 
firable  and  neceflary,  that  the  law  fliould  be  certain,  not  only  in 
refpeft  of  the  matter,  but  alfo  in  refpeA  of  the  form  and  manner 
of  all  their  proceedings. 

But  my  mind  with  regard  to  Marjball  and  GrtM  is  cOnfider^ 
ably  cafed,  by  being  of  opinion,  that  the  judgment  of  oujler  on 
this  record  will  not  bar  them,  if  they  apply  in  a  proper  way; 
.  Becaufe  they  will  then  havea'new  title,  not  affefted  by  the  pre- 
fcnt  jud^cnt.  It  may  happen,  that  perfons  might  apply  at 
one  time  under  the  a£k  of  parliament,  when  they  had  no  title  i 
and  at  the  end  of  fix  months  after  they  might  have  a  very  good 
one.  If  it  Ibould  be  fo  in  refpeCt  of  thefe  two  defendants,  the 
queftion  is  ftill  open. 

This  cafcj^  a$  it  is  now  brought  before  the  court,  is  an  in- 
formation againft  the  two  defendants,  to  fliew  by  what  authoritf 
they  claim  the  office^  of  freemen,  free  burgeffcs,  and  common 
councilmen  of  the  town  and  borough  of  Galway.  As  to  the 
offices  of  common  councilmen  wd/rcc  burgejfcs^  the  ^ualifics^tioo  and 
xj  '        ^  "  .     mode. 
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.mode  of  «clcftiob  depends  cntirely,upon  the  cQqfiitutiori  of  the     1776. 
borough.     As  to   the  office  qI  freemen^  there  arc  tnuo  modes  of  — — — - 
jicquirlng  that  right:  The  onCj  according  to  the  conditution  df      ^^fjut 
the  borough,  by  the  el^Qion   of  tl*r  mayor,  common   council,    ^.****¥' 
and  freemen  in  general  aflembly,  agreeable  to  the  rules  of  the 
borough  and  its  charter :  The  other,  by  fpecial  act  of  'parlia* 
menr,  which  confifts  and  is  complicated  of  many  faAs.    This 
latter  gives  a  right  only,  not  a  title ;  becaufe  the  qualifications 
of  the  claimants  mult  be  judged  of.  They  fire  to  be  tradefnien  pf 
.^CCTtain  trades  mentioned  :  Inhabitants  within  the  borough  for  a 
year  preceding :  Proteftants  profeflcd  for  fevcn  years  ;  and  then 
th^y  are  to  apply  for  their  freedom.    The  a£^,  therefore,  gives 
but  a  qualification.     The  mode  of  obtaining  their  freedom  is  by 
application  to  the  mayor  upon  the  fa£is  before  mentioned.   The 
mayor  therefore,  ex  officio^  is  to  judge  whether  they  are  qualified 
within  the  zSk  or  not  ;  if  they  are^  he  muft  admit  them  \  if  not^ 
.he   {hould  reje£i  them;  and  if  he  fwcars  any  one  in  without  a 
qualification,  fuch  perfon  may  be  oufiedhy  an  information. 

But  thefe  two  modes^pf  acquiring  the  freedom  of  this  corpo- 
ration are  attended  with  diiferent  confequences*  The  freemen 
eleQed  according  to  the  conditution  of  the  borough  remain  in 
poiTeiHon  of  their  franchifeyor /j/^ :  Thofe  admitted  under  the  ' 
zGL  of  parliament  continue  fo  only  during  their  a^lual  reftdenu 
,  in  the  town.  It  is  neceflfary,  therefore,  to  know,  which  are  cho- 
fen  the  one  way,  and  which  the  other. 

To  the  prefent  information,  in  nature  of  quo  warranto^  the 
two  defendants  have  pleaded  the  qualification  under  the  aB  of 
.  parliament.    They  certainly  have  pleaded  that  they  defired  ;to 
.  be  fworn  under  tlie  a^  of  padiaroent :  But  then  they  join  the 
title  of  common  councilmen   and  the  office  of  freemen  in  the 
fame  right,  and  they  apply  exa£lly  the   fame   words  to  each. 
They  aver,  that  they  were  firft  proppfed  by  the  common  council, 
purfuant  to  the  new  rules  for  regulating  the  town  of  Qalwayi 
ftated  in  the  plea,  which  require  that  they  (hould  be  firft  approv- 
ed of  by  the  common  council,  and  propounded  to  be  elected  at 
the  Tbolfetl.     But  that  is  not  neceflary  under   the  a£t  of  parlia-* 
ment,  4  Geo^  i.  Then  they  ftate  that  they  were  d^tly  eUifed^  and 
.  that  being yo  eUBed  into  the  office  of  freemen,  free  burgeffes  and 
common  councilmen  rcfpe^ively,  they  took  the  oaths  before  the 
•  m^yor  and  tnpo  burgeffes  \  which  is  the  form  in  cafes  of  ele£Uon^ 
-  by  the  cottflituiion  of  the  borough.     Here,  therefore,  they  plainly 
.  ^it  tjxeir  title  on  eleliiov^  and  go  to  iiFue  on  that  title.  . 

C  4  Upon 
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177(5.         Upon  this  record  it  docs  not  appear  that  they  took  any  ftcp 

*  to  be  made  freemen  by  the  a£b  of  parliament ;  therefore,  they 

vr>«      havd  not  fhewn   a  complete  t^tlc  under    the  ad    of   parlia- 

&1GIM.    ment:  But  reft  their  claim  upon  another  title,  upon  which  they 

have  gone  to  iflue,  and  which  has  been  found  againft  them.     It 

IS  impoffible,  therefore,  to  give  judgment  for  them. 

The  next,  which  is  an  objeftion  of  lefs  diflTiculty,  is,  that  the 
judge  below  has  refufed  to  go  into  the  qualification  and  capacity 
of  feveral  freemen  and  common  councilmen  who  offered  their 
votes.  Let  us  ftatc  the  objection  as  it  is  put,  and  examine  it. 
The  propofition  is,  that  the  judge,  on  this  information,  fhould 
have  done  exa£lly  what  he  ought  to  have  done,  if  the  title  of 
thefe  perfons,  who  were  common  councilmen  defaBo^  had  ac- 
tually been  in  queftion  before  him  upori  quo  nvarranto.  They 
were  defoBo  members  of  the  corporation,  admitted,  fworn,  and 
in  the  adiual  enjoyment  of  the  office.  The  queftion  is,  Whether 
the  judge  collaterally  at  the  trial  ought  to  have  gone  into  the  vali- 
dity of  thefe  men's  titles  ?  Could  the  mayor  have  gone  into  it  at 
the  election  ?  I  am  very  clear  he  could  not^  There  are  modes 
fufficient  open  to  the  partiality  of  returning  officers,  without 
adding  more.  Where  the  qualification  is  to  be  judged  of  by 
him,  it  cannot  be  avoided.  In  cafes'of  cleflions  in  the  city  of 
London^  certain  qualifications  are  required  at  the  poll :  Therefoie 
it  nriuft  be  feen  that  in  fome  degree  the  candidates  have  that  qualifi- 
cation. So  where  an  ele£llon  is  to  be  tried  which  may  involve 
many  other  rights.  But  where  the  right  of  ele£lion  is  in  free- 
men in  their  corporate  defcription;  whether  they  were  duly 
chofen  or  not,  is  not  to  be  tried  at  the  election  of  a  third  per- 
ibn  i  but  they  muft  be  properly  oufted.  What?  After  a  pof- 
feffion  of  twelve  years,  (hall  their  right  be*  called  in  queftion  and 
tried  on  an  information  againft  other  perfcns  who  are  propofed 
to  be  freemen  ?  It  is  impoffible  to  be  done.  Suppofe  the  right 
depended  upon  their  being  fworn  in  b^fure  twelve  burgeffes  :  Is 
the  right  of  thofe  twelve  to  be  trird  in  an  information  againft  one  ? 
But  the  objection  would  go  further ;  for  there  are  corporations 
where  there  are  thoufands  of  freemen.  Upon  the  trial  of  a  right 
of  a  freeman's  ele£kion  made  by  them,  is  the  court  to  go  into 
the  qualifications  of  al}  the  thoufands  to  have  been  made  free- 
men at  the  time  they  were  ele£led  ?  Certainly  not.  For  this 
purpofe  they  are  to  be  confidered  as  having  a  right.  It  is  ftronger 
too  in  the  prefent  cafe,  becaufe  thefe  were  reftored  upon  a  man'^ 
damus^  though  I  do  not  go  upon  that*    It  is  all  one  obJeAion* 

It 
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It  would  be  to  lay  down  a  rolci  that  a  pany  upon  every  new     vjyS. 
cledion  (hall  be  at  liberty  to  go  into  the  corporate  rights  of  all 


the  members  deJoBog  which  is  a  propofition  that  was  never  ^<^!^** 
before  heard  of.  Therefore  I  think  the  judge  did  right  in  re«>  ^«oaM> 
fafing  evidence  to  impeach  their  titles* 

Suppofe  a  corporate  body  confiding  of  twenty  four  were  to 
add  ten  to  their  number*  That  would  be  an  abfolute  nullity  i 
becaufe  they  never  were  corporators  defaBo.  But  the  prefent 
queftion  is,  Whether  in  a  ^uo  wrranto  againft  particular  mem-* 
bers,  you  can  go  into  the  title  of  other  corporators  de  /oBq? 
and  I  am  clearly  of  opipion  you  cannot. 

Aston,  Juftice. — Upon  the  fecond  queftion  I  am  very  clearlf 
of  the  fame  opinion.    The  Carmarthen  cafe  is  in  point. 

The  more  material  queftion  is  the  firft  queftion,  whether  upofi 
this  secord,  tliere  is  fufficient  to  diftinguiOi  the  cafe  of  Gruii 
and  Marjball  from  the  others  ?  It  does  appear  that  perhaps 
Gruih  and  Marfiallmz^  have  been  very  well  entitled  under  the 
ftatute  4  Geo:  i.  to  have  demanded  their  freedom.  But  I  can* 
not  conceive  a  cafe,  where  a  man  has  a  right  under  a  charter  or 
ftatute  by  claiming  it  of  the  proper  perfon,  that,  if  refiifed  upon 
that  claim,  and  that  claim  only  appearing  on  the  record,  it 
would  be  a  good  and  complete  right  without  a  real  admifTion^ 
Upon  the  whole  of  the  record,  I  think  that  Grubb  and  MarJbaU 
have  put  their  defence  upon  their  elcfiion,  and  ftand  on  the  fame 
title  as  the  reft.  They  have  pleaded  the  ufage  of  the  borough 
in  relation  to  the  eleflion.  They  then  ftate  the  new  rules  of 
Ireland  relating  to  this  town  of  Galway:  that  nothing  (hall  be 
done  by  the  tholfill  till  it  has  pafled  the  common  council.  Then 
they  flate  the  oath  to  be  adminiftered }  their  refidence,  their  be- 
ing Psoteftants ;  their  ofier  to  take  the  oaths,  and  the  demand  of 
their  (teedom  purfuant  to  the  zQt.  But  faying  fo,  does  not  make 
it  in  purfuance  of  the  z6tr  \ 

Then  the  ftate  that  a  iholfell  was  held,  and  that  Gruhb  and 
Mar/ball  were  propounded  to  be  admitted ;  and  were  in  due 
manner  eleBed  in  confequence.  They  plead  therefore  juft.as  the 
reft  do.  '1  hey  join  with  the  reft  at  leaft  in  faying  they  were 
eleBedf  and  that  they  took  the  oaths  agreeable  to  the  charier.- 
Upon  this  plea,  therefore,  this  was  not  a  demand  of  their  free- 
dom in  confequence  of  the  qualification  under  the  z€t ;  but  the^ 
have  pleaded  that  they  were  ele£led  as  other  perfons,  without  the 
ad.  The  ifiTue  purfues  the  pica,  that  they  were  not  eleded  i 
and  I  am  clearly  fatiafied  that  this  was  a  proper  and  not  an  im- 
material iflue. 

WillH 
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• 

i'jj^.         W1LLE6  Juftice. — ^I  am  clearly  of  the  fame  opinion  on  the  ift 

• point,  biit  not  on  the  2d ;  with  refpe£l  to  which  the  doubts  I 

^mfas^  before  entertained  are  not  fatisfied. — There  is  a  confufion  upon 
&SOSM.  the  record  whether  freemen  and  free  burgefles  arc  not  the  fame* 
But  certainly  the  common  councilman  was  a  different  perlbn, 
and  is  not  included  'in  the  aft  of  parliament.  The  firft.right  is 
i>j  ele^lionj  according  to  the  cuftom  of  the  borough,  and  where 
-  a  man  is  deRed^  he  is  in  for  life,  unlefs  he  commits  a  forfriture 
of  his  franthife.  But  the  a&  of  parliament  declares  the  ireedoin 
&all  continue  only  during  reGdence.  As  it  ftands  on  the  record^ 
I  cannot  agree  with  my  brother  Aftan  that  the  plea  of  all  -the 
.defendants  is  alike.  For  Gruhb  and  MarJbaU  have  pleaded  a 
title  under  the  a^  of  parliament.  The  others  do  not*  The  quef- 
tion  therefore  is.  Whether  there  is  enough  dated  in  the  plea  to 
Aew  they  are  entitled  under  the  a£l  of  parliament,  and  have 
done  enough  to  acquire  their  freedom  ?  If  there  is  enough  to 
Ihew  that,  and  the  i/Tue  is  joined  on  the  elcAion,  it  is  an  imcaa- 
lerial  iflue* 

Now  they  firft  (late  the  qualifications ;  next  the  a&  of  par- 
Jiament :  What  is  the  other  requtfite  for  them  to  dp  ?  They  are 
to  demand  dxeir  freedom  purfuant  to  the  a&.  Does  the  plea  go  to 
it  i  The  words  are, ''  that  they  ofiered  to  take  the  oaths  purfuant 
^'  to  the  zQt  of  parliament.*'  This  was  previous  to  any  claim 
they  had  by  ele&ion.  But  then  they  confound  the  two  rightSt 
by  faying  they  ele&ed  and  admltud  them :  As  if  the  one  term 
applied  to  one  right,  and  the  other  to  the  other.  They  add  that 
tliey  have  taken  the  oaths  before  the  ntay^  and  two  of  the  iur^ 
geffes\  but  joining  tht.burgejfes  was  not  a  neceflary  circomftance 
upon  taking  the  oaths  on  admiffion :  If  they  took  them  before 
the  mayor,  they  had  a  right  under  the  a£b  of  parliament^  I  dq 
not  therefore  think  the  judgment  of  oujler  fliould  pafs  againft 
them.  There  is  a  ftrong  cafe  in  Strange  625.  Ren  vcrfus  HmrU^ 
which  makes  nve  alfo  in  doubt,  whether  the  judgment  o(  oufier 
on  this  record  will  not  bar  the  defendants'  title  under  the  a^, 
even  if  they  (hould  apply  in  a  proper  way }  unlefs  they  can  ihew 
ik  n^yr  fubfequent  acquired  right. 

AsHHURST,  j uftice.— I  had  a  doubt  about  a  repleader  upon  the 
firft  :title<  But  the  joining  iffue  upon  the  elcdlion  makes  the 
title  under  the  zSi  of  parliament  unneceflary.  For  if  they  had 
meant  to  have  relied  on  that,  they  would  have  demurred  to  the 
repUcationt 

Furthcrj^ 
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Farther,  upon  tfaefe  pleadings,  the  title  they  have  fiet  forth     177& 
In  the  plea  under  the  a£k  of  parliament,  is  not  complete ;  becaufe  '' 

the  qualification  of  being  a  Proteftant,  i^c.  is  not  a  complete,  ^n^ 
but  an  inchoate  title }  which  they  had  a  right  to  have  rendered  ^^^^ 
complete,  by  taking  the  proper  (leps  before  the  mayor.  Have 
they  taken  thofe  fleps  f  If  they  meant  to  be  admitted  under  the 
ad,  they  fliould  have  given  notice  of  fuch  their  tntentioo.  But 
it  does  not  appear  that  they  applied  to  the  mayor  to  be  admitted 
under  the  z€t.  The  contrary  rather  appears:  For  the  admiffioa 
fet  out  is,  an  admiflion  by  the  mayor  and  common  council  \  which 
was  an  admilCon  under  the  charter ;  and  not  under  the  a£k  of 
parliament.  Therefore,  if  there  is  not  a  complete  title  under 
the  aft  of  parliament,  judgment  of  oujler  mud  go  againft  them* 

Befides,  the  court  will  not  grant  a  replcadt;r,  but  wiiefe  com- 
plete juftice  may  be  anfwered.  If  a  repleader  were  to  be  graitt* 
cd,  the  parties  muft  begin  from  the  point  of  pleading  wliere  the 
immateriality  begins  :  The  defendants  fay,  it  is  in  the  replication. 
I  think  the  iflue  taken  on  the  replication  is  not  an  immaterial  if- 
fue.  What  would  be  the  con feauence  of  granting  a  repleader? 
The  relator  might  reply  de  novo.  He  might  in  that  cafe  demur  | 
it  would  be  doing  nothing  more  therefore  than  putting  htm- to 
demur  for  the  duplicity  of  the  plea,  and  the  ends  of  juOice 
would  not  be  anfwered.  If  judgment  of  oufler  is  given  on  tUs 
right,  it  will  not  make  the  other  title  of  the  defendants  bad. 
Therefore  I  think  the  judgment  ought  to  be  againft  them. 

On  the  fccond  point  I  concur,  that  the  difqualification  of 
voters  for  non^refidence  ought  not  to  have  been  gone  into  at  the 
time  of  ele£lion.  If  upon  fuch  a  general  iflue  as  iionfuit  eUBus^ 
it  could  be  done,  it  would  be  the  caufe  of  endleb  prolixity. 

Judgment  afirmed. 


Petvt  verjks  Berkeley,  Efq.  iw& 

l^/f R.  Bearcroft  (hewed  caufe  againft  a  rule  nlfi^  for  fetting  ^y^,^ jaf. 

afidc  a  rule  obtained  by  the  defendant  for  changing  the  ^^*Jf* 

venue  from  Middle/ess  to  Ghucefterjbiren  ^iU  »«f 

T^e  a&ion  was  an  afiion  of  fcandal  brought  by  a  Gloucejler^  vmnfwiin^ 

Jbire  judice  of  peace,  for  words  fpoken  by  the  defendant  Mr.  ^^r^^ 

Berkeley  upQ(i  the  huftiugs,  at  the  time  of  (b^  el^£lion  of  a  mem-  tmy  trial 

cannot  be 
had.-i«lt  it  too  late  to  ehange  the  «rMir«  after  an  order  for  time  to  pkad,  pleadins  iffoably,  where 
^  tenni  arc  to  ukc  fi^oit  notice  9f  trkt  at  W^frft  fittiogi  \^Upiw  or  Ofd^tfr* 
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1776.     ^^  foj^  the  county  of  G/ouce/ter  i  Mr.  Berke/ty  himfclf  being 
tbenone  of  the  candidates.     The  defendant  had  obtained  a  rule» 


F*TYT 


vrr 


Jus      *^P®°  'h^  common  affidavit,  «<  to  change  the  venue  from  Middle- 


1.KT* 


Bf«Kk.  *^  fex  to  Glouceflerjhire  v/hicxt  the  caufe  of  a£tion  arofe."  Mr. 
Serjeant  IVilfon  afterwards  moved  to  fet  this  laft  rule  afide ;  and 
obtained  the  prefent  rule,  againft  which  Mr.  Bearcroft  no^ 
ihewed  caufe  \  infifting  that  it  was  never  too  late  to  remove  ttve 
caufe  till  after  plea  pleaded. 

Mr.  Serjeant  Wilfon  in  fupport  of  the  prefent  rule  allege^, 
I  (I.  That  the  whole  county  of  Glouc^er  was  fo  agits^ted  at  this 
cle^ion,  on  the  one  fide  or  the  other^  that  it  was  impoffible, 
at  leaft  highly  improbable,  a  jury  of  that  county  would  try  the 
C^ufe  impartially  and  without  prejudice.  2dly,  Heobje£^e4 
that  the  defendant  was  too  late  in  his  application  to  change  the 
^enue  from  Middlefex  to  Gloucefterjbire^  in  as  much  as  he  had 
previoufly  applied  for  and  obtained  an  order  for  time  to  plead  ; 
upon  the  terms  of  pleading  iffuabty,  rejoining  gratis,  and  taking 
^ort  notice  of  trial  for  the  firft;  fittings  in  Middlefex :  And  cited  a 
cafe  of  Burgefs  v«  Carter^  in  C.  B.  determined  a  few  days  ago, 
(on  the  22d  inftant))  where  the  court  upon  the  application  of 
Seijeant  Kemp^  difcharged  a  rule  to  change  the  venue ;  the  defpnd- 
ant  having  (as  in  this  cafe)  obtained  an  order  for  leave  tc^  pleads 
pleading  iflfaably,  and  taking  (liort  notice  of  trial. 

I^ord  Mansfield. — Either  ground  is  fufficient.  i  fty  The  dif- 
ttnflioQ  taken  is  this.  The  venue  may  be  changed  after  an  order 
for  time  to  plead,  though  upon  the  terms  of  pleading  ifiuably ; 
but  not  after  an  order  for  time  to  plead,  where  the  terms  are  to 
plead  ifiuably  and  take  (hort  notice  of  trial  at  the  firft  fittings  yi 
London  or  M^tddlefex^  becaufe  there  a  trial  would  be  loft  *«  But 
fecondly,  Suppofing  that  out  of  the  queftion,  the  other  is  a  very 
ftrorfg  ground  why  the  venue  (hould  not  be  changed  in  thi^ 
cafe.  In  all  cafes  one  would  wlfii  not  only  a  fair,  but  an  un* 
fufpe£led  trial.  Here,  the  very  nature  of  the  adion,  the  event 
which  gave  rife  to  k,  and  the  circumftances  of  the  parties  (hew, 
there  cannot  be  a  fatIsfa£lory  trial.  Of  all  trials  the  greateit 
latitude  for  bias  is  open  in  aii  action  for  words  occafioned  by  elec* 
Hon  heat.  A  man  may  very  fafely  fwear  there  cannot  be  a  fait 
trial  upon  hafty  words,  uttered  at  the  time  of  the  poll.  Tftc 
mafter  when  he  takes  up  the  freeholders'  book,  mud  pitch  on 
men  who  are  friends  of  the  one  fide  or  the  other.  •  '^kereforc  \ 

•  r;«fc  Hunter  V.  Gray,  ^Wff-  %%  Ce^  ai  C.  5,  Bgrnnt  (iiup;t«  edition)  ^93.  5  P. 
—•1  H^\IJ^  24|.  Wbicexiuui  y,  ThcDiTon,  cm/^j. 

think 
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think  upon  cither  ground  the  rule  for  difcharging  the  rule  ob-     1 776. 
tkiatd  by  the  defendant  (hould  be  made  abfolute. 


The  other  judges  concurred.  Rule  abfolute.        «vr/ia 


BjiRki. 


Rex  ver/us  John  Tubbs,  Ssmid0j^ 

HTHE  Recorder  of  London  (Mr.  Serjeant  GJyntt)   having  ob-  The  power 

rained  a   rule  nifi  for  a  haheas  corpus  to  bring  up  the  bo-  Jj',*J' 
fly  of  one  John  Tubbs^  an  imprefled  failor  j  Mr.  Attorney  General  Jtamatjuh^ 
Thurlow,  Mr.   Solicitor  General    mddetburne,    Mr.   IFallaa,  {nj^'^ 
and  Mr.  Cufi  now  (hewed  caufe.    The  fads  upon  the  affidavits  "^^^^  ««*- 
appeared  to  be  as  follow  :  callings  aw 

Lieutenant  Tatt,  being  empowered  by  warrant  from  the  ad-  1^^^^^ 
tniralry  in  the  ufual  form,  **  toimprefs  feamen,  fea-faring  men,  huanufom 
**  and  perfons  whofe  occupations  and  callings  were  to  work  in  founded* 


**  veflels  and  boats  upon  rivers/'  prefled  the  defendant  Tubbs  a  "P<^ ' 
waterman,  at  that  time  empk'^ed  in  navigating  ajbip  in  the  river  And  there 
ThameSy  below    Grave/end.    Upon  which,  Tubbs  produced  and  '^^j'*!?!^'* 
(hewed  him  the  following  certificate  ;  *^  Thcfe  are  to  certify  to  exemj>tim 
**  whom,  bfc.  that  John  Tubbs  is  duly  admitted  a  ivaierman  of  j^t^j^ 
*'  the  city  of  London j  to  attend  upon  the  lord  mayor  and  alder-  '«^ — 
•*  men  of  the  faid  city,  when  and  as  often  as  he /ball  be  required'  wiUiioc 
**  of  which   all  perfons^  empowered  to  imprefs  men  into  his  Ma-  amount  to 
^*  jefty's  fervice,  are  defired  to   take  notice  \  for  that  by  fuch  luch  tx- 
**  admifiion  he  is  exempted  from  being  imprcfled,  or  compelled  **"?**<*'• 
"  to  fuch  fervice.  Signed  WnDaivfonviTX^x-hzWiS.** — ^The  licu- 
"tenant,  notwithftanding  this  certificate,  took  7V/^^j  and  fent  him 
on  board  the  Conqueftadore^  a  guardfhip   lying  at  the  Nore.     In 
fuport  of  the  motion,  Dawfon  the  city  water-bailiff  made  af- 
fidavit, «*  that  there  were  thirty-one  watermen  belonging  to  the 
•*  lord  mayor,  whofe  duty  it  was  to  attend  the  lord  mayor  when 
"  required,  as  mentioned  in  their  certificate ;  and  that  Tubbs 
«*  was   one.**  — One  HUl  mzdc  affidavit,  "  that  the  duty  of  the 
*'  city  watermen  was,  to  attend  the  lord  mayor  on  the  river  to 
"  courts  of  confervancy,  and  on  other  occafions  when  the  duty 
«  of  his  office  called  him  en  the  river.''  i^^x/r  hiftanccs  wefe  prcf- 
duced,  taken  from  the   city  books,  of  watermen  having  been 
difcharged  who  had  been  impreffcd,  viz.  Thomas  Kemp  in  i'j6i. 
Thomas  Walker  and  Henry  Cutter  in  1746  or  1747,  and  Richard 
Underbill  in  1745.     And  affidavits  were  made  by  feveral  of  the 
citjr  watermenj  fctting  forth  *<  that  they  had  always  heard  and 

««  been 
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<'  been  iaformed  that  the  certificate  of  their  being  fuch,  had 
<^  always  been  confidered  as  a  fufficicnt  prote^ion  againft  theit 
«  being  imprcffcd.** 

On  the  other  hand  Mr.  Stevens^  the  fecretary  of  the  admiral* 
tj,  made  affidavit,  *'that  daring  ^^pr^mt  years  that  he  had 
'*  ferved  in  the  admiralty  office,  the  ttfage  had  always  been  to 
<^  give  inftrudions  to  officers  employed  in  the  imptefs  fervice^ 
<^  reftraining  them  from  preffing  perfons  of  particular  deoomi* 
<^  nations  and  defcriptions  ;  but  that  to  the  bcft  of  his  know- 
^*  ledge  and  belief,  no  officer  was  ever  enjoined  by  fuch  inftruc^ 
•*  tions  /rem  prej/ing  the  numtermen  rf  the  brj  major  of  London^ 
<*  nor  were  they  exempt  on  that  account  from  being  imprefled*'* 
Hyotnas  Fearne^  one  of  the  clerks  of  the  admiralty^ffice,  made 
affidavit,  *<  that  h€  had  fearched  the  book  of  entries  containing 
.**  all  the  orders  for  the  difcharge  of  perfons  impreflTpd  i  but  thai 
<*  of  the/our  perfons  nam^d  in  the  affidavits  in  fupport  of  the 
«»  rule,  he  could  only  find  the  entry  of  the  difcharge  of  Rich^ 
«•  ard  UnJerhill,  which  was  as  follows.''  «  To  Sir  Robert  WIU 
«•  mot  J*  «'  Sir,  I  have  laid  before  the  lords  commiffioncrs  of  the 
••  admiralty,  your  letter  of  this  day's  date,  requefting  the  difcharge 
<*  of  Richard  Underhill^  one  of  the  waterri^en  belonging  to  the 
^  lord  mayor ;  and  in  anfwer  thereto,  am  commanded  to  ac. 
«•  quaint  you,  that  he  offered  an  ablefeaman  to  ferve  in  his  room  j 
**  but  in  regard  to  your  application  in  his  behalf,  they  have  or* 
'^^  dered  him  to  be  difcharged  without  that  expence.     Augttft  pth^ 

It  wa«  contended  againll  the  rule  on  two  grounds,  i^,  That 
it  was  a  matter  of  great  doubt,  whether  if  this  exemption  could 
be  fupported  at  all,  it  could  be  founded  on  any  lefs  authority 
Aati  an  a£t  of  parliament.  2dly^  If  it  Could  be  warranted  by 
vfage  or  prefcription,  whether  there  was  fufficient  evidence  to 
fupport  the  ufiige  in  this  cafe«  Upon  the  Jirfl  ground  it  was 
obfervcd,  that  the  exemption,  in  the  extent  in  Which  it  was 
claimed,  was  a  general,  permanent,  perpetual,  unqualified  ex- 
emption, without  reference  to  any  oircumilances  of  public  exi* 
^nce  or  emergency  whatfoever.  That  by  firft  principles  of 
law,  every  man  was  bound  to  ferve  in  defence  of  the  ftatc* 
It  y99»  true  that,  in  rcfpcdi  of  this  particular  duty,  ufage  had 
confined  the  obligation  to  fea- faring  men,  whofe  habits  of  life  had 
xendeted  them  fitter  and  better  qualified  for  the  fervice.  It  was 
however  equally  true,  that  when  from  particular  circumftances, 
or  fVom  principles  of  policy,  it  had  been  thought  ncceflary  to 
create  exemptions  of  this  defcription  of  perfons,  applications  had 

been 
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been  regukrly  made  to  pariiament  for  the  pofpofe;  as  was     1776. 
erident  from  the  ftat.  1  Ah.^i  1.  e.  16.  fe^.  2.    Stat,  6  Ann.  ■* 

c.  ^i.fe&.  2.  Stat.  13  Geo.  2.  c*  x^.  fiii,  x,  2,  3.^— r.  28.  JJ^^ 
yi/ift  5.  Stat.  19  Geo.  2.  r.  30.  feS.  i.  That  thcfc  ftatutea  Ttriii. 
al&ne  afforded  the  flrongeft  inference  that  no  power,  lefs  than  the 
antbority  of  parliament  itfeif)  could  grant  fach  an  exemption. 
That  the  prefent  claim  clearly  was  not  founded  on  any  a£l  of 
parliament ;  therefore,  foppofing  there  could  be  any  other  legal 
exemption,  ufage  or  a  charter  were  the  only  ground  upon  which 
k  could  be  founded.  As  to  the  htleir^  it  was  an  eftabliflied  rule 
of  the  law  of  England^  that  the  King  cannot  grant  an  exemption 
from  any  duties  but  thofe  he  has  a  title  to  impofe,  and  which 
are  perfinal  to  bim^  and  di(ltn£l  from  the  general  intereft  of  the 
realm.    2  ^0/.  ^r^  198.  letter  K.^.  i.    Ibid.  202.   letter  T« 

//.  2.  line  15 8  Med.  21.    That  in  the  laft  cafe,  though  no 

judgment  was  given,,  the  opinion  thrown  oat  by  Lord  Chief 
Juftice  Pjri^r,  was  in  point  to  the  preftnt  objeAion.  The 
queftion  there  was,  Whether  the  King  by  his  charter  could  ex^ 
empt  the  College  of  Pbyficians  (rom/erviag  in  the  militia  ?  Lord 
Chief  Juftice  Parker  faid,  «  the  better  opinion  (eemed  to  be, 
<Vthat  the  militia  being  for  the  defence  of  the  realm,  the  King 
«<  could  not  grant  a  charter  of  exemption."  A  fortiori^  there«- 
fote,  the  prerogative  of  the  crown  could  not  exempt  from  thi!^ 
fervice,  which  was  ftill  more  efientially  neceflary  for  the  de* 
fence  and  prote£iion  of  the  ftate. 

Secondly^  as  to  ufage  or  prefcription,  if  it  could'be  a  foundation 
for  the  claim,  it  ought  at  lead  to  be  fet  out  with  ftich  certainty 
and  prectfion,  as  to  leave  no  doubt  in  the  minds  of  the  court  that 
it  was  well  and  fufficiehtly  grounded.  That  the  exemption  itfelf 
ought  to  be  qualified,  and  guarded  by  fuch  checks  and  rcftridiona 
as  not  to  ftand  in  the  way  of  any  public  emergency,  or  to  impede 
the  fervice  in  general,  by^  leaving  it  open  to  abufe  and  impofition  ; 
and  above  all,  the  extmptim  ought  to  hefyilic^  evident^  imd  iw- 
tprioM.  That  where  parliament  had  granted  exemptltos,  fperial 
car^  had  been  taken  to  provide  regijlersatibok  perfons  who  were 
exempted ;  and  if  employed  in  other  fituations,  the  protedHoa 
ceafcd.  But  here»  the  only  memorial  of  retainer  in  the  fervice 
of  the  Lord  Mayor  was  the  certified  itfelf, -in  the  cufiodf  of  the 
pctrty  I  without  any  entry ^  minute,  or  puUic  regifter  which  the 
Admiralty  might  have  recouife  to,  to^iafy tfcemfelves  that  fdck 
certificate  had  been  granted ;  or  that  no  more  than  thirty-one  had 
been  iiTaed.  !VViAout  any  Imdge,  livery,  or  £ilary  annexed  to  the 

cmplof- 
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l^^6*     empIoTmenty.t&diiUxiguUh  them  from  anj  other  waterman  or 

-  fea-faring  perfon :  And  coofequently,  no  check  to  prevent  the 

xrerfia      Certificate  tbcing  pafied  from  hand  to  hand,  or  from  abufea  being 

TuAM.     pndlifed,  to  the  ruin  and  obftrudion  of  the  fcnrice.    That  as  to 

the  cuftom  itfclf,  the  affidavits  went  no  further  than  information 

and  belief  xhzt  the  cecjtificates  had  been  confidered  as  a  proteAion^ 

without  a  fuggeftion,  much  lefs  a  pofitiv^  averment,  that  they 

haa  been  refpe6ied  as  fuch,  by  any  officers  employed  on  the 

imprefs  fervice.    As  to  the  inftances  of  perfons  difcharged,  they 

were  much  too  few  to  eftabliih  fuch  a  claim ;  more  efpecially  as 

they  amounted  neither  to  a  demand  or  proof  of  a  difcharge  as  of 

right.    On  the  contraryt  one  of  them  was  clearly  on  a  ground 

direftly  the  reverfe  of  a  demand  of  right,  being  granted  through 

favours  and  after  an  offer  by  the  party  tp  find  a  fubftitute  in 
his  (lead.  Befides,  the  defendant  in  this  cafe  was  adually  in 
another  fervtee  at  the  time  he  v/as  imprefled :  Therefore  no 
longer  entitled  to  prcteflion.  In  addition  to  thefe  objeflions, 
it  was  remarkable,  that  the  ftatute  2  (^  3  Philip  ti  Mary,  c.  16. 

fe^.,Z.  by  which  the  watermen's  company  was  ere£ked,  and  by 
which  it  is  made  penal  for  any  waterman  to  conceal  himfelf  in 
the  time  of  an  imprefs,  takes  no  notice  of  the  prefent  exemp- 
tion ;  though  the  jurifdi£lion  in  fuch  cafes  is  expreisly  given  to 
the  lord  mayor  and  aldermen.    Therefore,  as  there  was  ho  po* 

Jitive  averment  of  the  exiftence  of  the  exemption }  as  the  evi« 
dence,  if  there  had  been  fuch  averment,  was  too  loofe  and  in* 
.  fufficient  to  eftabliffi  the  claim ;  as  the  prerogative  of  the  crown 
could  not  grant  it,  and  as  there  was  clearly  no  a£l  of  parliament 
to  warrant  it,  they  fubmitted  there  was  no  ground  or  foundation 
for  the  application  ;  and  therefore,  that  the  rule  for  the  habeas 
corpus  pught  to  be  difcbarged. 

The  recorder  of  London^  Mr.  Dunning^  Mr*  Davenport^  Mr^ 
jtiieyne,  and  Mr.  Lee  contra^  in  fupport  of  the  rule ;  ftated  the 
ground  of  the  application  to  be,  that  the  defendant  being  retain- 
ed  as  the  known  publick  officer  of  the  chief  magiftrate  of  the  city 
of  London^  to  be  attendant  on  his  perfon  in  the  execution  of  a 
public  truft,  was  privileged  from  being  taken-  out  of  that  fervice 
,  by  any  power  whatfoeven  That'^this  exemption  was  founded  in 
ufage  and  utUltjj  and  that  they  claimed  it  as  a  matter  of  right. 
Atf  to  the  feveral  objeAions,  they  anfwered,  i^,  That  the  le^ 
gality  of  preffing,  if  founded  at  all,  could  only  be  fupported  by 
immemorial  ufage  j  there  being  clearly  ho  ftatute  in  force  in* 
vefting  the  crown  with  any  fuch  authority^  If  founded  in  im- 
memorial 
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memorial  ufagc,  of  confcquence,  it  might  be  qualified  upon  the     1775* 
fame  ground.    Therefore,  no  aft  of  parliament  was  neceffary  to  ^m 

warrant  the  exemption  claimed.     2dij^  Admitting  it  to  be  a       ^x 
prerogative  right,  it  was,  as  in  all  other  inftances  of  the  preroga-     t*  sjia* 
tive,  fo  far  under  the  controul  of  the  crown,  that  it  might  be 
waved  at  the  King's  pleafure.     Confequently,  there  might  be 
an  exemption  by  charter:  And  thequeftion  in  8  Mod.  21.  whe- 
ther the  crown  by  its  prerogative  could  exempt  fcom  ferving  in 
the  militia^  did  not  at  all  apply ;  becaufe  the  militia  is  eftablilhed 
by  ad  of  parliament :  Therefore  the  crown,  independent  of  the 
legiflature,  could  have  no  power  to  exempt.— Next,  as  to  the 
objedions  made  to  the  particular  exemption   claimed  in  thia 
caic,  i^,  That  the  mode  and  faft  of  the  retainer  were  not  fuffi- 
ciently  notorious,  and  therefore  liable  to  abufe ;  they  anfwered, 
it  was  fufficieni  if  it  appeared,  as  it  did  in  this  cafe,  that  the  party 
was  retained  by  the  proper  officer  appointed  for  that  purpofe  ; 
that  he  was,  in  confequence  of  fuch  retainer,  obliged  to  attend 
the  chief  magiflrate  of  tlic   city,  whenever  called  uponj  and    . 
thatthe  fervice  was  fuch  as  was  indifpenfably  necelTary  in  hold- 
ing courts  of  confervancy,  and  upon  other  occafions'  where  the 
duty  of  the  lord  mayor  required  his  attendance  on  the  river.  As  ' 
to  xhtfufpofed  abufe,  it  (hould  have  been  proved^  and  not  merely 
inferred  in  argument.  In  fa£i,  the  certificate  was  a  much  better 
check  than  any  badge  or  livery,  or  other  device;   the  very 
defcription  of  the  fize  and  appearance  of  the-party  being  infert* 
ed  in  the  margin.      As  to  the  fervice  being  occa/ional  only,  and 
not  throughout  the  year,  it  was  enough  that  they  were  liable  to 
be  called  upon  at  any  time  the  lord-mayor  (hould  think  fit :  And 
though  the  defendant  was  not  a£kually  in  the  fervice  at  the  time 
he  was  imprefled^  he  was  within  the  limits  of  the  confervancy^ 
and  of  courfe  within  the  proteAiojn.    If  he  had  actually  entered 
into  another  fervice  incompatible  with  has  duty  in  this,  the 
argument  might  hold.    Laftly,  as  to  the  evidence  in  fupport  of 
the  claim,  they  faid,  it  wm  in  proof  on  the  part  of  the  defend* 
aht,  that  this  privilege  had  never  been  violated  except  in  thret 
ox  four  initaoces;  in  each  of  which  the  party 'was  difchargcd^ 
that  the  certificate  bad  been  univerfally  confidered  as  a  full  and 
fuflicient  protedion  \  and  on  the  other  hand  not  a  fingle  in* 
ftance  could  be  produced  of  a  refufal  to  difcharge,  or  of  a  de- 
tainer in  the  fervice  againft  the  will  of  the  puty,  where  any 
of  them  had  accidentally  been  imprefled.     That  there  was'  no 
poGtive  denial  of  the  right,  but  only  negatively,  that  the  wit- 
Vox-,  II.  H  ncflcs* 
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1776.     neflea  knew  of  no  fuch  exemption.    Therefore,  as  it  was  moft 
clear  that  the  right  itfelf  might  have  a  legal  foundation  in  imme- 


^f^y,  morial  ufage  ^  as  the  utility  of  fuch  an  exemption  was  a  reafonable 
TvBii.  ground  for  the  claim^  and  as  from  the  nature  of  the  evidence  the 
exiftence  of  it  was  beyond  difpute ;  having  been  univerfally  fub- 
mitted  to,  feldom  infringed,  and  when  infringed  recognized  and 
eftablifiied  by  the  parties  having  been  Gonftantly  difcharged  \  they 
prayed  the  rule  might  be  made  abfolute,  and  the  writ  awarded* 

Lord  Mansfield. — ^I  am  very  forry  that  either  of  therefpe£l- 
able -parties  before  the  court,  the  city  of  London  on  the  one  hand^ 
or  the  lords  commifiioners  of  the  Admiralty  on  the  other,  have 
been  prevailed  upo^  to  agitate  this  queftion. 

Of  the  utility  of  this  man  to  the  city  of  London  or  to  the  lon^ 
mayor,  no  one  can  ferioufly  fpeak  :  A  man  retained  ao  earn  half 
a  crown  a  day  ;  without  badge  or  livery,  without  any  obiigatioa 
upon  him  to  attend ;  whofe  cnlrance  into  the  fervice  of  the 
lord-mayor  is  voluntary  ;  ami  who  if  he  chufes  to  quit  it  for 
any  other  employment  creates  no  inconvenience  to  any  body,  or 
a  difficulty  to  fuppiy  his  place  f  Not  with  Handing  this,  if  the 
cityt)f  London  has  a  privilege  of  proteding  thirty  •one  perfbns 
I  from  being  impreiled,  they  liav«  a  right  to  iafift  upon  fuck 

privilege.  On  the  other  hand,  where  is  the  immenfe  utility  to 
the  public  fervice  with  regard  to  thefe  thirty-one  perfons,  whc^ 
ther  they  are  prcfled  or  not  ?  It  is  impoffible  they  can  be  aa 
obje£l.  The  utility,  therefore,  in  the  one  cafe  or  the  other,  can- 
not be  the  ground  of  the  prefent  difpute.  But  it  mull  have 
arifeji  upon  this  :  The  city  would  not  alk  or  take  the  eaemptioa 
of  this  man  as  ^fivouri  h\M  infift  upoa  it  as  a  rifit }  and  in 
a  manner  in  which  they  never  iniifted  upon  it  before*  And 
die  admiralty,  jealous  of  new  rights  of  exemption  being  fet 
up,  would  not  grant  it  as  a  rigAi;,  The  real  queilion  be* 
tween  them  is>  whether  there  is  a  Iqal  righi  of  exemfiim  or 
not  ? 

I  was  in  hopes  the  court  would  have  had  an  opportunity  of 
mvcftigating  this  point  to  the  bottom,  inftead  of  being  urged 
to  difcufs  it  fo  inftantaneoufly  ;  and  without  any  evidence  with 
regard  to  the  foundatipn  of  the  claim.  I  own  I  wiflied-  for  a 
,  more  deliberate  confidcration  upon  the  fubjeft  ;  but  being  pre- 
vented  of  that,  I  am  bound  to  fay  what  ipy  prefent  fenttments 
are. 

The  power  of  prefling  is  founded  upon  immemorial  ufage,. 
^  allowed  for  ages :  If  it  be  £6  founded  and  allowed  for  ages,  it 
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Can  hare  no  ground  to  (land  upon,  nor  can  it  be  vindicated  of     i^^6• 
juftificd  by  any  fcafon  but  the  fjfcty  of  the  ftatc  t  And  the  prac-  .■ 

tke  i»  deduced  from  that  trite  maxim  of  the  confti'tutional  law  of      ^  V 
England^  «« that  private  mifchicf  had  better  be  fubmitted  to,  thadi     To»ii. 
*•  that  public  detriment  and  irfcorivenicncc  Ihoufd  enfuc."  To  be 
fure,  there  are  inftances  where  private  men  mud  give  way  to  tin    ^ 
])ublic  good.     In  every  cafe  of  prefling,  dvery  manmuft  be  very 
(brry  for  the  ad,  and  for  the  neceflity  which  gives  rife  to  ir; 
It  ought)  therefore,  to  be  exercifed  with  the  greateft  moderation  i 
and  only  upon  the  mod  cogent  neceflity.     And  though  it  be  a 
legal  pdwer,  it  may  like  many  others  be  abufcd  in  the  exercife 
of  it.     A  bailiff  may  crecute  legal  procefs  in  fuch  a  manner  as 
the  court  Would  commit   him   for:  In  like  manner,  the  power 
.of  prefiiog  may  be  abufed  ;  as  by  prefling  the  watermen  of  thd 
lord-mayor  ^hilft  the^y  are  in  the  a£l  of  rowing  him  in  his  barge* 
And  many  other  inftances  might  be  put. 

Bting  founded  in  immemorial  ufagc,  there  can  be  no  doubt 
but  there  may  be  ati  exception  out  of  it,  on  the  fame  founda- 
tion 5  upon  immemorial  ufage.  I  therefore  lay  out  of  the  cafe  all 
that  has  been  faid  about  the  ncceflity  of  an  ad  of  parliament  to 
Create  an  coemption  ;  and  likewife  all  that  has  been  mentioned 
relative  to  the  doubt  Hated  of  the  power  of  the  crown  to  exempt 
by  charter.  If  it  were  at  all  neccflnry  to  go  into  that  queftion  Here, 
it  nright  be  fufBcient  to  ol^ferve,  that  all  the  rights  of  the 
city  have  been  confirmed  by  a£l  of  parliament.— But  what  hai 
been  approved  by  immemorial  ufage  allowed  for  ages,  is  always 
fuppofed  to  hare  had  a  good  beginning.  Therefore,  if  the  ex- 
ception  ot  exemption  ftands  upon  that  ground,  it  is  as  goud  as 
the  inftiturion  itfelf. 

The  only  queftion,  upon  what  appears  before  us,  is,  "Whether, 
«  in  faft,  there  is  evidence  of  fuch  ufage  as  a  matter  of  right  ?" 
I  fay,  as  a  matter  of  right  :  For  it  is  well  known  that  many  per- 
fons  have  granted  proteflions;  many  have  given  badges  to 
ivatermen,  and  hive  claimed  that  they  fhpuld  be  exempt.  Peers 
have  done  it ;  and  queftions  in  the  Houfe  of  Lords  have  ariicil 
upon  it»  Members  of  the  Houfe  of  Commons  have  retained  wa- 
termen ;  and  perhaps  the  lords  of  the  Admiralty  may  have  paid  ,  . 
regard  to.  applications  made  in  behalf  of  fuch  men,  and  may  have 
difchargcd  them.  So  here,  if  the  parties  had  cared  to  have  made 
fueh  application,  it  might  have  been  attended  to  and  complied* 
with.  For,  as  a  matter  of  favour^  it  is  impoffible  to  fuppofe: 
^eiotdsof  the  admirahy  would  have  made  amooient^s  hbritdw 

H  z  tion 
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tJbbi. 
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l^^6.    tion  or  difputc.     But  it  is  infifted  on  and  claimed  as  a  matUr  cf 
rlgbu 

Let  us  fee  therefore,  whether  this  is  an  eftabliflied  exemption 
of  right. 

Every  exemption  throws  the  burthen  the  heavier  on  thofe  who 
are  fubjedi  to  bear  it.  Therefore,  for  their  fakes,  as  well  as  for 
the  public  fervice,  all  exemptions  ought  to  be  examined  and 
clearly  fet  out.  In  the  firft  place,  it  docs  not  appear  from  any 
law  book,  it  does  not  appear  from  any  hidory,  it  has  not  been 
fuggefted  at  the  bar,  that  there  is,  throughout  the  whole  king* 
dom,  any  other  exemption  by  the  common  law.  When  I  fpeak 
of  exemption,  I  mean  exemption  out  of  the  defcription  :  For  to 
fuppofe  the  ufage  extends  to  private  gentlemen  amufing  them- 
felves  with  yachts,  tic.  is  abfurd. 

Perfons  liable,  muflTcome  purely  within  the  difcription  of  fea- 
men,  fea*faring  men,  iic.  He  therefore,  who  is  not  within 
the  defcription,  does  not  come  within  the  urage.  The  com* 
miilion  is  not  to  prefs  landmen,  or  perfons  of  any  other  defcrip- 
tion of  life,  but  fuch  men  as  are  defcribed  to  be  fea-faring  men, 
i^e.  Officers  are  n«t  within  the  defcription.  It  is  a  very  (Irong 
circumdance,  therefore,  that  there  is  in  hOi  no  other  exemption 
ftated  or  alluded  to,^  which  reds  upon  the  common  law.  There 
are  many  exemptions  by  ftatute :  But  they  are  grounded  upon 
conftderations  of  public  policy  at  the  particular  times  of  their 
being  made  \  and  upon  the  circumdance  of  its  being  iti  iz€t  bet* 
ter  for  the  fervice  that  the  obje£ls  of  thofe  ads  fliould  be  ex* 
cmpted,  than  that  they  fliould  be  fubje£l  to  be  prefTed  ;  as,  ap* 
prentices,  jandmen  entering  voluntarily  j  fiOiermen ;  all  foreigti* 
ers  *,  and  in  rcfpeft  of  thefc  lad  mentioned,  the  reafon  is  very- 
obvious  :  For,  during  the  time  of  a  war,  the  zQl  of  navigation 
kas  been  difpenfed  with,  and  t^o  thirds  of  the  crew  of  mer* 
chantmen  have  been  allowed  to  ht  foreigners.  Harpponers  and 
others  have  bee(i  exempted.  A  line  has  been  drawn  with  rc- 
fpe£k  to  the  age  :  And  many  other  indances  might  be  put.  But 
xhz  ezet^ption  of  thofe  called  the  watermen  of  the  city  o£ 
London^  is  to  be  found  in  nodatute  or  common  law  book  what* 
foever. 

Ltt  us  fee  then,  how  the  ufage  dands,  upon  the  evidence  nvw 

'  before  the  court :  A  certificate  from  the  water-bailiff  is  produ* 

ced,  the  contents  of  which  have  been  read ;  and  in  the  affidavits, 

apprehenfions  are  dated  of  a  reputed  cudom  that  thcfe  thirty-one 

watermen  are  exempted  from  being  imprefied,  Four  indances,  and 

4  no 
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Ho  more,  are  produced,  which arofeat different  timessand  inrefped     \^^^• 


Rbx 


of  which  this  equivocal  kind  of  fa£t  is  dated  :  that  four  per- 
fons  were  prefled,  and  that  upon  application  from  the  lOrd-mayor  wfi^s 
to  the  admiralty,  they  were  immediately,  of  foon  after,  dif-  Tu»»». 
charged.  But  what  the  nature  of  the  application  was,  whether 
rejue/tid  zsz  mzttcr  cf  favour,  or  demanded  as  of  rights  isuQt 
ftated.  If  requefted  as  a  matter  of  favour,  it  would  hai^c  been 
very  extraordinary  for  the  lords  of  the  Admiralty  to  have  refufed  , 
it.  Here,  the  application  is  an  application  of  right,  by  an  ordeT 
of  court  pf  the  lord-mayor  and  aldermen.  As  to  three  of  the 
inftances  produced,  it  is  not  afcertained  what  they  were ;  nor 
is  there  any  memorandum  or  mention  made  of  them  in  the  ad* 
siiralty  books.  As  to  the  yoi/rr£,  the  man  had  fo  little  idea  of 
a  legal  right  to  be  txempted,  that  he  offered  to  find  another  per- 
ion  to  ferve  in  his  room :  And  this  is  the  only  inftance  where 
the  court  fees  the  manner  oi  the  application.  On  the' other 
band,  very  ftrong  circumdances,  as  to  what  has  been  the  ufage, 
arife  from  the  inftniQions  which  are  given  to  the  officers  em« 
ployed  on  the  imprefs  fervice  ;  and  which  it  would  be  un-  • 
pardonable  in  the  admiralty  to  omit.  In  thefe  indrudions,  every 
kfmvn  and  edabliflied  legal  mode  of  exemption  is  exprefsly 
taken  notice  of  and  fet  out.  In  addition  to  this,  it  is  fwom  by 
Mr.  Stephen/,  in  his  affidavit,  "  that  there  never  was  any  indruc- 
•*  tion  given  not  to  prefs  the  watermen  of  the  city  of  London^* 
If  it  were  a  legal  right,  the  city  diould  have  infided  on  having 
that  right  taken  notice  of  in  the  indru£lions.  Even  particular  pro* 
tedions  from  the  navy  and  viAualling-office  are  taken  notice  of, 
but  there  is  no  mention  of  any  prote£kioa  from  the  lord-mayor 
with  refpe£l  to  his  watermen.  There  is  no  indance  of  any  o&^ 
ficer  upon  the  imprefs  fervice  ever  having  paid  any  regard  t6 
a  water-bailiiFs  certificate,  nor  any  cafe  produced  where  the 
city  has  taken  it  up  as  a  matter  of  right,  or  infided  upon  it  as  fuch 
io  a  court  of  juttice..  Therefore,  to  give  my  opinion  u{>on  tho 
^afe  as  at  prefent  dated,  and  upon  the  mere  hCt  whedier  this 
exemption,  as  here  claimed,  is  or  is  not  warranted  by  immemorial 
ttfage,  I  cannot  fay  it  is.  At  the  fame  time  this  opinion  is  with- 
out prejudice  to  finy  future  evidence  to  be  adduced  in  fupport 
of  the  claim,  if  any  fuch  can.be  furniflied. 

WiLLES  Judice— Two  things  have  been  mentioned  in  the  ar- 
gument of' this  cafe  which  I  think  it  neceflary  to  ukenotice  of* 
firfl,  that  on  the  part  of  the  admiralty  it  has  been  contended, 
th^t  the  crown  by  its  prerogative  cannot  grant  an  exemption  from 

H  3  being 
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l^^6*     being  prefled*    As  to  that,  I  appseluod  the  crown  c^a  gnm 
*■■  fgch  exemption,  or  at  leaft  a  protedion  from  ihc  duty  impofed* 

'verfiti      Becaufe,  in  tkc  crown  alone  lies  the  power  of  ifluing  pccfa  wari 
TvifM-     rants.     In  thofe  warrants,  in(lru£lions  are  given  to  th<;  offieem 
not  to  imprefs  any  perfon  protected  by  the  navy,  vtQuallIng«oQpCj 
i^c.    Even  the  oihcers  thcmfelves  grant  pr^te&ions :  afirtioti 
tberefpre,  if  the  officers  and  inferior  boards  can  grant  prote AionSi 
the  crown  by  its  prerogative  is  entitled  to  the  fume  privilege* 
Secondly ^  it  haa  been  injifted,  that  no  authority  lef$  than  an  afik 
of  the  legiflature  can  grant  an  exemption.    With  regard  to  tbat^ 
sf  the  right  of  impreiling  was  founded  on  an  a£l  of  paTliament, 
no  authority  lefs  than  that  of  the  Ugiflature  could  exempt  from  it« 
But  this  right  is  founded  on  immemorial  ufage»  and  though  net 
fpecially  given  by  a£l  of  parliament,  is  recogpized  by  many^ 
Therefore,  I  am  of  opinion,  there  may  be  an  exception  to  it 
upon  the  f  ime  ground. — As  to  the  cUim  of  the  prefent  defends 
zxiX^  one  objeflipn  is^  that  he  is  not  entitled  to  the  exemption, 
becaufe  he  wais  not  in  the  a£lual  fcrvipe  of.  the  lord-mayor  at  th« 
fime.     But  that  is  putting  the  queftion  upon  a  very  great  nicety 
indeed.    He  certainly  was  within  the  limits  of  the  confervancy^ 
aud  ready  to  have  ferved,  if  called  on  duly.  The  principal  point 
'  is,  the  natiire  of  the  ufage  fet  up  in  fupport  of  the  claim  *,  whe* 
ther  in  point  of  fa£l,  the  evidence  amounts  to  proof  of  an  im^ 
memorial  ufage.     As  to  that,  I  think  the  evidence  very  weak. 
The  affidavits  in  fupport  of  the  rule,  are  merely  of  the  appre« 
{lenHpns  of  fome  of  the  city  waternycn  refptQ^ing  their  exemption, 
founded  on  the  fa£l  of  their  having  he^^rd  that  feveral  perfons  had 
been  difcharge<li  and  the  infiancts   produced   are   h\xt  four\n 
pumber.     None  of  them  however  are  dated  to  be  claims  of  right* 
Of  tlie  four,  only  one  inftance  is  entered  iq  the  admiralty  books  \ 
and  that,  upon  the  face  of  the  anfwer  given  to  the  application, 
clearly  appears  to  have  been  a  rcquifition  of  favour.     As  to  the 
other  three,  no  notice  whatever  is  taken  of  them  :  Whereas,  if 
f  hey  bad  been  claimed  and  acquitfccd  in  as  a  matter  of  right, 
it  is  impoflible   but  there  mud   have  been  an  entry  of  theni  in 
the  admiralty  book^    Thcprovifions  made  by  the  flat.  2  {tf  j 
Philip  ts*  Mar^  and   the  obfrrvaiions  made  op  it  by  Mr,  So- 
licitor General  have  great  weiglit  vyith  me.     If  any  fuch  righfr 
bad  exifted  at  that  time,  it  vvas  the  duty  of  th«  city   to  have 
alTertcdit,  and  to  have  fcen  that  thcfe  men  were  property  pro- 
teScd.     As  to  the  retainer  itfelf,  the  only  proof  of  it  is  tlic 
certificate  cf  the   wat^er-bailiff^  ^^(ho  (pe^  of  z  d^  ^dmiJjUons 
5  '  ^  '  That 
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That  implies  that  there  is  a  book  or  entry  of  admiflions.    But     1776.  - 

no  fuch  book  or  entry  of  admiflions  is  produced.     Nor  is  there ^— - 

any  badge,  livery ,  or  regular  falary  fixed.  In  Charles  thc/ecMifs  ^y^, 
time,  upon  a  complaint  by  a  peer  to  the  houfe  of  lords  of  a  Tvbsi. 
breach  of  privilege  in  imprcfling  one  of  fai^  watermen,  the  houfe 
refufed  to  vote  it  a  bseachof  privilege.  As  to  the  utility  of  thefe 
men,  it  is  of  no  confequence  :  The  lord-mayor  can  have  little 
difficulty  in  finding  watermen  for  the  purpofes  iii  which  thefe 
men  are  employed.  Therefore  I  do  not  think,  there  is  any  thing 
that  fufficiently  points  out  the  nature  of  this  fervice  or  the  ufage 
to  be  fuch,  as  lays  a  foundation  for  the  exemption  and  privilege 
fist  up. 

AsHHURSTjuftice.— The  queftion  is,  if  the  ufage  of  this  ex. 
emption  is  fufficiently  made  out.  If  it  were  coextenfive  with  the ' 
power  of  preffing,  which  depends  upon  immemorial  ufage,  both 
would  ftand  upon  the  fame  footing.  But  I  think  the  evidence 
of  the  exemption  in  this  cafe,  as  a  matter  rf right ^  is  very  Sender 
indeed.  Only  four  inftances  have  been  prodoced ;  one  of  which 
<4early  appears  to  have  been  alked  and  granted  as  a  matter  of 
favour.  In  a  cafe  of  prefcription,  any  inftance  of  aiking  the 
-thing  as  a  favour,  is  ftronger  than  an  huadred  inftanccs  of  ufage. 
t|erc  there  is  no  evidence  of  its  having  been  allowed  as  a  matter 
of  right.  Therefore  I  concur  with  the  reft  of  the  court,  in  think- 
ing that  the  exemption  is  not  fufficiently  proved. 

»  Per  Cur.  Rule  difcharged* 
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'  nnfljy.    Rex  ver/us  Mayor,  Aldermen  and  Capital  Burgcfles  of 

7^'  »3<*-  '  AXBRIDCE. 

The  court  TJPON  fhewing  caufe  againft  a  mandamus  to  reftore  John 
W.11  not  Gaisford  to   the  office  of  town  clerk,  the  corporation  laid 

^amut  CO  re-  before  Uie  court,  a  very  full  and  lufficient  caufe  for  removing 
fo^'ihTre  ^^*  *"d  thai  he  himfclf  had  rooft  pofitively  and  opetiiy  do- 
it  is  tMffjfed  clared  to  the  corporation,  over  and  over  again^  that  he  would  do 
nghiyit'     no  more  of  their  bufinefs. 

SThadw^*  The  profccutor's  counfd  admitted  that  there  wat  fufficicnt 
9«ri(#  at  the  caufc  of  amotion  \  but  objeAed  that  they  had  removed  him, 
without  notice  to  appear  and  defend  himfclf. 
,  Lord  Mansfield. — ^Tbe  court  will  not  grant  a  party  the  a(fift« 
ance  of  this  prerogative  writ,  when  it  is  acknowledged,  that 
^  the  corporation  had  very  fufficient  caufe  to  remove  him ;  and 
when  they  would  undoubtedly  remove  him  again,  the  very  in- 
ftant  he  ihould  be  ref^ored.   Therefore  let  the  rule  be  difcharged. 

Rule  difcbarged. 


Trf/fy,  Hartley  qui;  f am,  ver/us  Hooker. 

Jan,  a4lh.     _,^ 

An  Inform.  ^  I  ^      ^^*  *"  information  qui  tarn  exhibited  in  the  (faeriiTs 

ation  qui  court   of  the  city   of  Tork^  9gainil   the  defendant  for  a 

the  ftaiT      penalty  of  a  firkin,  for  a  fraud  in  weighing  and  packing 

8  Cto.  I.      butter  in  the  market  of  the  city  of  Tori  s  founded  on  the  ftatute 

c.  17  •  fop  a'  '  . 

fraud  in        8  Geo.  I.  r.  27.  for  regulating  the  market  of  the   faid  city; 

rndfa'king  "^^^^^  ftatule  dirc£^s,  «  that  if  any  firkin,  He.  of  butter  Oiall  be 

butter,  ex-    «  faulty  in  quantity  or  quality,  the  owner  (hall  be  liable  to  the 

tU  (Hariflfs  "  forfeitures  in  flat.  13  £3"  14  Car.  2.  r.  26."  By  this  latter  ftatute 

court  at    .    jt  is  provided,  «  That  all  offences  fliaU  be  determined  in  the  • 

jtrkf  iray  ^ 

be  rtnwvcd  Izlto  B.  JL  by  writ  oibabeai  nrfui  cum  tavja. 

.<<fcffions 
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#<feffion8  of  peace  for  the  coanty,  city,  borough,  town  or     1777. 
"  liberty,  or  in  the  iomrt  ^record  of  the  city,  town,  or  borough,  -'^-   — - 
^  wherein  fuch  offence  (hall  be  committed/'    The  defcmjant     "^f  J^ 
had  removed  the  information  into  this  court  by  writ  of  habeas     *f' '«« 
€9rpus  cum  xaufii  whereupon  the  plaintiff  moved  for  a  pro' 
Sidendo:  and  now»  upon  (hewing  caufc,  Mr  Lee  in  fupport  of 
the  pnf^dindo  argued^  that  this  being  a  nevf  created  offence  of 
which  the  court  had  m  original juriJdiBiony  the  court  could  not, 
by  awarding  this  writ  to  remove  the  caufe,  give  itfelf  jurif- 
di&ion:  and  cited  Rtx  verfus  Wright^  1  Bur.  543.    JtL/ketb 
verfus  BradJbek^  3  Bur.   1^847.     Comym  Dig.  tit.  Proadendo. 
I  Sid.  296.     I  Lev.  14.  .  ' 

Mr.  Wallace^  contra^  contended,  that  the  jurifdi£iioD  of  this 
Ooort  could  never  be  taken  away  but  by  exprefs  words ;  and  that 
there  were  no  fuch  words  in  the  ftat.  8  Geo.  I.  c,  27.  or  in  the 
ftat.  13  (9*  14  Car  a.  ^^.  %6.  As  to  the  cale^  cited,  they  only 
prove  that  an  indiGment  will  not  lie  upon  a  penal  ftatute,  for  a 
new  offence :  And  no  doubt,  where  a  new  offence  is  created  by 
ftatttte  and  a  particular  mode  of  puoilhment  is  prefcribedt  it 
muft  be  purfiled.  But  where  this  court  has  the  fame  junfdtc* 
tion,  and  can  give  the  fame  remedy  (which  is  the  cafe  here)f 
their  jurifdidion  is  not  taken  away  \  And  he  cited  the  refolucion 
of  the  judges  in  i  Jones^  193.  upon  the  ftatute  21  Jae.  i.  c.  4* 
/eff,  I.  Sioyle  v.  Taylor,  Cro.  Jac.  178.  Ren  v.  Gaul^  x  &ttf. 
372.     Cro.  Jac.  643,  Cajlli%  cafe. 

Lord  Mansfield.-— Suppofe  a  writ  of  error  had  been  brought, 
Would  the  jurifdidion  be  taken  away  in  that  cafe  ?  Mr.  Lee.  I    , 
fliould  think  not. 

Lord  Mansfield. --*That  decides  the  queftion.  There  is  the  Ifjarifdia!! 

cleareft  diftindion  that  can  be  made.     If  a  mtv  offence  is  JJ^f^^ 

created  h^  Jlatute,  and  ^  f pedal  jurifdiBion  out  of  the  ^courfe  j/"  rior  court  oC 

the  common  law  is  prefcribed,  it  mull  De  followbL    If  not  ftridly  j^^^  t 

purfued,  all  is  a  nullity,  znd  coram  nonjudicej  and  obje£tions  »»wofl^nco 

may  be  taken  in  any  ftage  of  the  caufc.    in  fuch  cafe  there  is  no  Hitute,  the 

occa(ion  to  ouft  the  common  law  courts  j  becaufe  not  being  an  fi?!*!!?"'^' 

»  "         iiiay  DC  re 

ofience  at  common  law,  but  puni(hable  only /uomodo,  in  the  moved  by 
particular  manner  prefcribed,  they  never  could  have  jurifdi£iion.  t^mVa^^^ 
But  where  a  new  offence  is  created  and  direded  to  be  tried  in  an  f^f^j^^h 
inferior  courts  eftabltfhed  according  to  the  courfe  of  the  common  prcfiiy 
law,  fuch  inferior  court  tries  the  offence  as  a  common  law  court  %  *^*"  "^"^ 
fubje£l  to  be  removed  by  writs  of  error ^  habeas  corpus,  certiorari,  the  ftatute 
iod  to  all  the  confequences  of  common  law  proceedings.    In  oifcrtw'^*'** 
prifaitvi «  special  Jurifitt^oa  not  known  to  the  common  lav^. 

that 
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I  ^^m      that  cafe,  this  coart  cannot  be  oafted  of  its  ju^iAion  wk&ont 
expreis  negatiTe  words.    Here  it  it  clearly  a  common  law  pfo* 


HARTLtY  ceedme*  and  tifiereforc  the  removal  of  it  mto  this  cowrt  follows 
Hookm.    ofcouifc. 

The  other  Judges  were  of  the  fame  opinioo. 

Per  Cur.  Rule  for  a  protidmih  'di£obat<geJ« 


$0mda^  Tat^-or  vcfjus  Mii.i.s  and  Magnaix* 

A  forety  in  T  JPON  (hewing  caufc  why  a  new  trial  (hould  not  be  granted, 

a  bond  who  ^^   the  cafe  appeared  to  be  as  follows :  This  was  an  adion  for 

Sfbt  \fttr  a  hioney  paid,  laid  out  and  expended  to  the  ufe  of  the  defendants^ 

cpmmiflion  and  Was  tried  at  the  Summer  Afliaes  at  Lancfifler^  '77^*    The 

ropccy         defendants  Mills  and  Magnall,  were  partners  with  one  Batleyi 

agaufftbU    *"^  in-order  to  raife  money  the  partnerSiip  had  entered  into 

principal,  ii  bonds.     In  the  year  1765,  Bailiy  withdrew  from  the  p^rlner^ 

^thrcer    ^^P  ^  ^"^  wi(hing  to  be  difcbarged  from  thefe  bonds,  applicatioo 

tU>cate,tho*  was  made  to  the  plaintiff  to  become  furety  inftead  of  BaUey^  He 

o£  (lie  bond  ^1^  fo*     Upon  which  the  former  bonds  were  delivered  to  Bmley 

wtJr^^^^'  to  be  cancelled.    The  bonds  became  due  \  then  the  defendants 

became  bankrupts.     When  the  obligees  had  got  as  much  as 

they  could  from  the  partnerfhip  eftatc,  and  which  amounted  to 

po  more  than  6  X.  in  the  pound,^they  came  upon  the  plaintiff  for 

the  refidue.    He  accordingly  paid  it ;  and  then  brought  his  ac^i* 

tion  for  money  paid,  laid  out,  and  expended,«»At  the  trial  an 

obje£lion  was  made  that  the  bonds  were  not  executed  by  Magm 

rnaUi  in  anfwer  to  which,  an  affidavit  was  produced  by  Magnall^ 

in  which  he  admitted  he  was  liable  as  well  as  the  reft,  and  would 

have  executed  the  bonds  if  he»had  been  in  the  country  at  the 

time.     Upon  this,  the  jury  found  a  verdi£t  for  the  plaintiff. 

'  The  caufe  was  argued  lad  term  by  Mr.  TVallace  and  Mr.  Lte  for 

the  plaintiff,  and  by  Mr.  Dunning  fox  the  defendants:  And  two 

queftions  were  made;  ift.  Whether  a  furety  in  a  bond,  wha 

p^ys  the  debt  after  a  commiflion  of  bankruptcy  iffued  againft  his 

principal,  can  mi\intain  an  aAion  againft  his  principal  for  the  mo« 

ney  fo  paid,  tlie  bond  being  forfeited  before  the  bankruptcy,  and 

the  principal  in  poffeflton  of  his  certificate?  adly,  Whether  the 

defendant  MagnaU  was  liable,  not  having  executied  the  bonds  ? 

With  refpcft  to  the  latter  queftion,  the  court,  upon  a  fuggeftioa 

that  the  affidavit  of  M^gnM  was  a  furprife  upon  him  at.  the  trials 

ordered  the  caufc  to  ftand  over  to  this  term.— Upon  the  firft 

queftfon  it  was  argued  in  fupport  of  the  verdiib,  that  the  plaintiffs 

not  having  paid  the  debt  till  ^ftfr  the  bankruptcy,  clearly  could 

not 
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mtliaveb«eii  admitted  a  creditor  under  the  cotnmiflion  &  be-     1777. 
Ciiufe  he  ccmld  not  fwear  thnt  the  defendant  was  juftly  and  truly 


indebted  to  hkn  bt/vr^  the  date  and  fuing  forth  of  the  commif*    '^^^^ 
fipn:  And  the  cafra  of  Chilton  verfiis   ff^tfiut  Trin^  8  Gm.  3.     ^'"^ 
C.  B.  3  W^i{f  13.     Goddard  vcrftts  Vand^hejden^  Ibid.  12  G«.  3. 
C.  A  3  iTii/:  262,  fincc  reported  alfo  in  %  Blaclifi.  Rgf.  794* 
W^re  cited. 

For  the  defendants  r)0ffr/ra,  it  wa^  contended^  that  •  the  debt 
being  due  to  the  obligees,  and  the  pena/ty  forfeited  at  the  time  the 
commiffion  iflued,  was  compleatly  difcharged  and  done  away 
by  the  certificate.  If  fo,  the  fubfequent  payment  by  Taykt 
could  not  revive  the  debtj  and  give  a  new  caiife  of  aAion  to  him 
ts  a  new  creditor.  That  the  operation  of  the  certificate  as  de« 
clared  by  the  ftatutc  was,  to  difcharge  the  bankrupt  from  all  his  ^ 

ibift  debts  \  not  from  all  his  then  creditors^    But  if, 'when  dif- 
chargfsd  from  an  adion  by  one  crcdttori  he  were  to  remain  liable 
at  the  fuit  of  another  for  Hit  fame  debt,  It  would  in  effiefl  be  no     < 
difcharge,  at  all.     BeCdes,  in  this  cafe,  the  original  creditors 
had  af^ually  received  a  dividend  from  the  defendant's  eftate  of  ^ 
6s.  in  the  pound,  and  there  might  be  a  profpeA  ti  more.    If  foy 
the  plaintiff  ought  to  refort  to  the  commiOion,  and  to  (land  hi  the 
place  of  the  original  creditors :  but,  as  againft  the  defendants,  he 
was  clearly  barred  by  the  certificate.  Upoft  this  ground,  the  coutt 
feemed  clearly  of  opinion  againfl  the  new  trial ;  and  that  the 
certificate,  though  it  was  a  difcharge  to  the  defendants  as  againft 
.  the  original  obligees  who  had  fought  relief  under  the  commiffionji        ^ 
yet  was  clearly  no  bar  to  the  phintiflTs  demand,  which  accfued 
fubfequent  to  the  commifiion.     But  they  ordered  it  to  ftand  ov^ 
upon  the  ground  of  furprife.     When  it  came  on  again  this  day^ 
this  latter  ground  feemed  to  be  abandoned }  and  the  firft  only 
relied  on. 

Mr.  Dunmng  and  Mr.  Wilfin  for  the  defendants.  Mr.  WoUaet 
for  the  plaintiff. 

Lord  Mansfield. — When  this  caufe  came  on  lad  tertn,  the 
^urt  gave  an  abfohite  opinion  upon  this  point,  and  difpofed  of 
it;  they  only  gave  kave  for  the  defendant  to  file  an  aftdarit  as' 
to  the  matter  of  furprife  that  was  fuggefted,  and  to  argue  h 
upon  that  ground  if  he  thought  proper.  But  fuppoGftg  the 
queftion  flill  open,  I  continue  of  the  fame  opinion :  And  this 
cafe  is  not  harder  than  every  other  cafe  of  a  debt  arifing  afur 
bankruptcy  upon  a  pre-exifting  ground^  At  the  time  of  the  bank« 
rupjcy,  the  defendants  werp  not  iiidebted  to  Taylor;  He  clearly 
therefore,  ^ould  not  come  in  as  a  creditor  under  the  commiflion. 

He. 


Hok 
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1777*     ^^  ^'^  ^^^  damnified  at  chat  time:  And  till  damnified  {vifhich 

^ •  he  could  not  be  till  he  had  been  called  upon  and  had  paid),  ht 

'^w/w*  could  not  bring  an  aftion.  He  did  not  pay  tUi  after  the  com- 
llifcLs  miilion  iflued.  Confequentlyi  his  whole  damage  and  caufe  of 
a£lion  arofe  after  the  bankruptcy ;  and  therefore  could  not  be 
difcharged  by  the  certificate.—  So  the  cafe  (lands  as  to  the  plain- 
tifF.  With  refpcft  to  the  money  received  by  the  original  ere* 
ditors  under  the  commi(Iion>  it  is  a  difcharge'of  fo  much  of  the 
debt ;  and  the  Curety  is  only  liable  for  the  remainder :  Confe* 
quently  he  ^an  recover  no  more  againft  the  defendants.  But  as  to 
ibaty  ,he  is  a  new  creditor,  and  therefore  is  not  barred  by  the 
certificate.  It  feems  to  me  an  extremely  clear  cafe,  and  notdif- 
fereut  from  any  where  the  caufe  of  a£lion,  though  it  arifes  after 
the  bankruptcy,  is  founded  on  a  pre-  exitliag  ground. 

Afton^  Willesy  and  Afbhur/l]M^\ct%y  were  of  the  fame  opinion. 
Per  Cur.  Rule  for  a  new  trial  difcharged. 


Smu  %.  Ernst  et  ah  verjtu  Sciacc aluga. 

Ti/fR.  Dunning  (hewed  caufe  againd  the  defendant's  being 
difcharged  out  of  cuftody  upon  filing  common  bail.  He 
had  been  difcharged  under  the  infolvetit  debtors'  z6t  lb  Geo.  3, 
c^  38.  and  afterwards  held  to  fpecial  bail  for  a  debt  accruing  fub* 
fequent  to  the  22d  of  January  1 776,  viz.  in  J/<(iy  following* 
Mr,  Dunning  admitted,  that  by  fe8,  33.  no  perfon  difcharged 
tinder  this  a6l,  could  be  arrefted  for  any  debt  contra£led  or  grow- 
ing due  before  the  22d  of  January  iT]6.  But  the  legiflature, 
forefeeing  a  cafe  might  happen,  where  a  party  might  be  indebt* 
ed  for  a  caufe  of  a£lion  fubfequent  to  that  time,  had  by  the 
next  fcdlion  (34)  exprefsly  provided,  «*  that  no  prifoner  (bould 
^«  be  difcharged  of  any  dtht  fubfequent  to  the  22d  of  January 
•*  1776  :  And  if  any  prifoner  (hould  (land  charged  with  debts 
«*  previous,  as  well  as  fubfequent,  to  that  day,  the  juftices 
*<  (hould  difcharge  him  as  to  the  previous  debts,  and  remand  hini 
«<  for  all  debts  he  fliould  (land  charged  with  in  cudody  fubfe- 
«'  qutnt  to  the  faid  time.**  That  here  the  debt,  though  in- 
curred  previous  to  the  defendant's  being  difcharged,  was  not 
con  trailed  till  long  after  the  2  2d  of  January  \  therefore,  could 
not  be  difcharged  under  this  a£l :  And  confequcntly,  the  de- 
fendant ^9ms  rightly  held  to  bail. 

Mr. 


JLVCA. 
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.  Mr*  Howarthf  contra^  faid|  the  doubt  in  this  cafe  arofe  upon     1777; 
the  22d  fedion  of  t|fe  ftatute  ;  hj  which  it  was  enaAed,  <<  that  ■ 
•*  the  creditors  of  any  perfon  difchargcd  under  that  afty  may     Ebnit 
*<  commence  any  fuit  againft  fuch  prifoner  for  the  recovery  of      vtrjiit 
««  any  fum  which  fliall  be  Jui  at  the  time  of  Us  difcbarge^  but  (hall  5^»^<^<^^- 
<<  not  hold  fuch  prifoner  to  fpecial  bail."    That  thefe  words 
<<  at  the  time  of  his  difcbargi^  meant  to  include  all  debts  dtu  at 
that  time  \  and  therefore,  this  being  confefiedly  a  debt  previous 
to  the  defendant's  (lifcharge,  the  plaintiff,  by  ^the  exprefs  words 
of  the  a£i,  was  precluded  from  holding  him  to  fpecial  bail.    He 
therefore  prayed  the  rule  might  be  made  abfolute. 

Loi-d  MANSFi^LD.«**Nothing  can  be  clearer  than  this  cafe. 
^The  zdi  does  not  mean  to  difcharge  any  debtcontraQed  after  the 
aid  of  January  1776.  The  legiflature  has  exprefsly  drawn  the 
line  there.  Here  the  debt,  though  contrafled  before  the  defeild- 
ant's  difcharge,  was  fubfequent  to  the  22d  of  January  ;  Clearly 
therefore  be  might  be  held  to  fpecial  bail. 

AsToN,  Ju(tice.--Itis  plain,  upon  looking  into  the  different 
claufes  of  the  a£l,  that  the  juftiqes  have  no  power  to  difcharge  ' 
from  any  debt  due  after  the  22d  of  January,  The  words  of 
the  33d  claufe  are,  <<  that  no  perfon  (hall  bearrefted  for  any.debt 
«  contrafted  before  the  22d  of  January^  1776."  The  41ft 
claufe  makes  it  ftUl  clearer.  A  man  might  be  charged  in 
Cuftody,  but  not  in  execution.  The  a£l  therefore,  reciting 
'  <*  that  certain  evils  have  arifen  from  the  future  effeds  of  debtors 
*'  being  made  liable,"  provides,  '<  that  fuch  future  effe£ls  only 
**  of  fuch  perfons  as  are  there  particularly  mentioned  (hall  be 
*«  liable  to  be  taken  in  execution."  Another  cafe  might  happen ; 
a  man  might  not  be  charged  at  all,  therefore,  the  42d  claufe 
fays,  '•*  if  any  a£lion  fhall  be  commenced  after  fuch  time^  you 
<<  (hall  not  imprifon  the  debtor's  perfon,  nor  proceed  again(^ 
•*  any  effedls  not  mentioned  in  the  antecedent  claufe."  All 
thefe  claufe$  clearly  relate  to  debts  previous  to  the  2 2d  of  Janu^ 
iirjronly.  Butherethe  debt  accrued  fubfequent  to  that  timc-^ 
Therefore  the  rule  muft  be  difcharged.   ' 

WiLLES,  Judice.— On  the  lad  day  of  laft  term  I  had  fonie 
doubts,  but  now  I  am  fatisfied. 

AsHHUEST,  Juftiee.«-I  am  of  the  fame  opinion. ' 

Per  Cur,  Rule  ^ifcharged. 
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Charter  ver/us  jAQSi^^t  aL 

Afiaivie  k  npIQS  came  before  the  court  oil  a  rule  to  (hew  caufe  wlijf 
iro^^t  *    Ac  defendants  (hould  not  be  difcharged  upon  filing  com- 

^<  defeiid.  mon  bail*  They  had  been  held  to  bail  in  an  a^lion  of  tro%>er 
u^ffJjS^  upon  an  affidavit,  in  which  the  plaintiff  fworc,  "  that  the  de- 
«« tbem-  w  fendants  (in  number  ten)  had  poflciTed  themfelves  of  divert 
«( aiven  *'  goods,  belonging  to  him  the  plaintiff,  and  had  refufed  to  dt* 
«<  goods  be>  tt  lifter  tbem  up\  and  that  they  orfotne  of  them  had  converted  zni 
«<  to  Se*  /'  difpofed  of  them  to  their  own  ufe.**— Mr.  Dunning  who 
••SdlSfi  fliewed  caufe  infifted,  that  if  the  latter  words  «•  they  orfomepf 
^^rtfujtdxo  M  them,  HfcJ  were  Qnick  out,  the  other  part  of  the  affidavit  was 
<«tbemupi  fufficient  to  hold  the  defendants  to  bail;  it  being  pofitively 
^  «j<J  ^^^  fwom  that  the  goods  were  in  their  poffeffion,  and  that  they  had 
**fime  cf     all  refufed  to  deliver  them  up. 

\\  ^i;*i^      Mr.  Mansfield  and  Mr.  Morris  in  fupport  of  the  rule  infifted, 

«« anddif-     that  convtr/ion  being  the  gift  of  the  a£lion,  the  words  **  tbey  or 

« them  to    "  fi^^  oftheni*  were  not  fufficiefttly  precife  to  hold  the  dcfend- 

« their  own  ^jjjg  ^^  \^^^ .  jjj  j  jf  ^q^^  ^j^^  other  words  alone  clearly  were  not 

fufficienc      fufficicnt ;  poffefllon  and  refufal  being  only  evidence  of  a  conver- 

toholdio     g^^     y^^^  Morris  added,  that  fuppofing  the  other  words  would 

have  been  t'ufficient  alone,  yet  being  rendered  uncertain  by  what 

followed,  the  whole  was  bad$  and  cited  4  Bur.  2,ia6.   Cham» 

pion  verfus  Gilbert^  to  that  purpofe. 

Lord  Mansfibld.— The  only  quedjon  is,  upon  the  particulaf 
words  of  the  affidavit.  The  plaintiff  fwears  pofitivdy,  that  all 
riie  defendants  have  poffeffed  themfelves  of  the  goods,  and  that 
they  have  all  refufed  to  deliver  them  up :  Which  is  of  itfelf  % 
converfion.  They  could  not  have  refufed  to  deliver  the  good* 
up,  unlefs  they  had  been  demanded }  and  if  all  the  defendantii 
did  notrefufe  to  deliver  them  up,  the  plaintiff  is  perjured.  The. 
fubfequent  words  '^  that  they  or  fume  of  thetn  have  converted" 
are  furplufage, 

I>et  the  rule  be  difcharged* 
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Rex  verfm  Monday.  ^urdty, 

'T^HIS  was  an  Information  in  nature  of  quo  warranto  againft 
tlic  defendant }  to  fliew  by  what  authority  he  exercifed  the 
pflke  of  alderman  of  the  borough  of  Portfmouih.  The  defendant^ 
by  way  of  plea,  fct  forth  a  charter  made  in  the  13th  year  of  Cat, 
iK :  And  that  he  was  duly  eleded  under  ibe  charter.  At  the 
trial,  the  jury  found  a  fpecial  verdi£l,  the  material  fads  of  ^bicb 
were  as  follow:  *<  That  by  a  charter  made  in  the  I3tli  year 
''  of  Charles  the  I  ft,  the  mayor,  burge(r<!5,  and  inhabitants  of 
^'  Port/mouth  were  declared  to  be  incorporated  by  the  name  of 
<*  the  mayor,  aldermen,  and  burgefles  of  the  faid  borough,  and 
•*  were  to  conGftof  amayor,  twelve  aldermen,  ^c.  That  after 
^^  nominating  the  firft  mayor  and  twelve  aldermen  the  charter 
«  provided  for  the  future  clcQion  of  the  mayor  and  aldermen  2% 
*<  follpws:  That  the  mayor,  aldermen,  and  burigtfies  for  tl^  Eieaionor 
•'  time  being,  or  the  greaUr  pan  of  them,  from  time  to  timei  <*«o»y«>r' 
*'  may,  and  (ball  have  power  and  authority  yearly,  x>n  every 
**  Monday  {cvennight  before  the  feaft  of  St.  Ml^ael  the  Arch* 
**  angely  to  aflemble  thcmfclvcs  together  or  the  greater  pait  of  '  . 

**  them  at  the  Guildhall^  k^c.  and  to  continue  there  till  thej^  ot 
•*  the  greater  part  of  them  then  and  there  aflcmbled,  (hall  name 
«•  and  cleft  one  of  the  aldermen  of  the  borough,  tff.  to  be 
*< .  mayor  of  the  faid  borough."  '*  That^if  at  any  time  it  (houM  Eleflion  of 
«*  fo  happen  that  any  one  or  more  of  the  aldermen  of  the  faid  Jj^**^" 
•<  borough  for  the  time  being  (hoald  die  or  be  removed,  that 
••  then  and  fo  often  it  (hould  be  lawful  for  the  tnnyor  and  xhe  r^ 
••  Qf  the  aldermen  for  the  time  heingy  or  the  greater  part  of  them, 
♦*  to  cleft  or  prefer  one  or  more  others  of  the  burgeflcs  of  the 
**  faid  borottgh  for  the  time  being  to  be  an  alderman,  or  alder- 
"  men  of  the  faid  borough,  Wr."  The  fpecial  vcrdift  thea 
ftated,  that  from  the  time  of  the  granting  and  acceptance  of  thr 
faid  charter,  whenfocver  it  has  happened  that  any  alderman  hath 
died  or  been  removed,  the  mayor  and  all  the  other  aldermen, 
or  the  major  part  of  them,  have  afTcmblcd  themfclves  together, 
isfc.  and  have  concurred,  and  have'ufed  and  been  accuftomed  ta 
concur,  in  fuch  elcftion.  That  on  the  3d  of  May,  ^11  S>  ^^^^^ 
was  only  a  mayor,  viz.  Philip  Varlo,  and  five  aldermen,  wap. 
Sir  Edward  Hawke,  John  Carter,  Edward  Linzee,  T,  Winter 
and  W.  White^  and  no  more  \  the*  fcvcn  remaining  offices  being 

vacant 
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^^^^.    vacant  by  death.    That  on  the  faid  3d  of  Majy  17759  Pti^ 
•--—  —  Varby  John  Carter^  Edward  Linzeg,  T.  Whiu^  and  U^.  Wbite^ 

wjL  if^^  f^^d  Sir  Edward  Hawke  being  abfent  and  refiding  without 
Muv»AY.  ^i^^  reach  of  fummons,)  affemblcd  thcmfclves  at  the  Guildhall  fat 
.  the  purpofe  of  eleding  f^Sven  burgefles,  to  fill  up  the  Tacancici. 
That  previous  to  any  cleAion  being  had,  J.  Carter,  T.  Whiu^ 
,and  IV.  White  ^xoittLtA  againft  the  meeting.  That  Varh  the 
mayor  called  on  Carter^  and  the  two  Whites,  to  nominate  proper 
perfons  to  fill  up  the  Yacancies,  which  ihey  then  omitted  to  do; 
that  thereupon  Varh  the  mayor,  and  E.  Linzee  delivered  in  a  lift 
of  feven  perfons,  of  which  the  defendant  Monday,  who  was  duly 
qualificd^wtf^  one :  That  two,  viz.  Varh  the  mayor,  Vind  Linzee 
one  of  the  aldermen  fo  met,  elefled  thefe  feven :  But  that  the 
other  three  aldermen,  viz.  Carter  and  the  two  Whites,  protefted 
and  voted  againfl  them.  That  Monday  was  ^aced  firft  on  the 
lift,  as  being  the  propereft  perfon  to  be  fenior  alderman.  That 
then  Carter  and  the  two  Whites  delivered  in  a  lift  of  feven  other 
burgefles ;  upon  which  Varh  and  Linzee  made  an  objedion  to 
three  of  them,  for  not  having  taken  the  Sacrament ;  and  to  three 
ethers,  for  non^refidence  \  both  which  grounds  of  objeflion,  were 
known  to  Carter  and  the  two  Whites  at  the  time  of  the  eledion. 
That  in  other  refpe£ls  the  above  fix.  perfons  were  all  duly  qua« 
lified  ;  and  that  Goodwin,  who  was  thc/eventh,  was  qualified  in 
every  refpedl  whatfoever.  5/>  i flues  were  taken  on  the  plea: 
The  queftion  on  the  fpecial  vcrdift  arofe  upon  the  fourth  and 
fixth  ;  the  othcr^wr  were  found  for  the  defendant. 

Mr.  Serjeant  Gro/e  for  the  plaintiff,  after  dating  the  fpecial 
'  veMi£l  as  above,  argued  as  follows :  The  queftion  is,  Whether 
,the  defendant  Monday  was  duly  eleBedf  That  queftion  depends 
upon  the  conftruAion  of  the  charter ;  whethef  the  words  <*  the 
•**  greater  part  ofthem^*  in  the  provifion  relative  to  the  cledion 
of  aldermen,  means  a  majority  of  the  mayor  and  aldermcii  then 
in  beings  or  a  majority  of  thofe  prefent  at  the  time  of  eleflion. 
X  (hall  contend  they  mean  a  conatrrent  majority  of  the  then  exijl^ 
ing  body  of  mayor  and  aldermen.  If  I  am  right  in  this  conftruc- 
tion,  there  is  an  end  of  the  queftion  ;  for  it  appears  by  the  fpe- 
cial verdiif),  that  the  defendant  was  not  chofen  by  a  majority  of 
the  exijing  body.  But  fuppofing  the  conftrudion  (hould  be  (at 
contended  on  the  other  fide,)  tliat  a  majority  of  the  mayor  and 
aldermen  prefent  may  elefl  -,  ftill  i  fay,  the  defendant  was  not 
duly  elccled.  J  ft.  The  ele£lion  muft  be  by  a  concurrent  majority 
of  the  then  exifting  body.    The  words  of  the  charter  arc,  "  men 

^'jot 
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^^  jar  pars  eorumT     Thefc  words  Webcen  diTerently  conftrued     177*?. 

In  different  charters.  They  may,  from  the  necelTary  cori(lru£tion 

of  fome  charteris,  as  applied  to  an  indefinite  body,  mean  a  ma-  ^J^^^ 
Jcrity  of  tho{€. prcfvnt  \  a^  applied  to  a  definite  body,  a  fn.ijority  of  Mokdat, 
the  exifiing  body  at  tHat  time.  Bat  hrirr,  I  fay,  from  the  ncccf- 
Tary  conftruftioh  of  the  words  of  the  charttt,  fupported  bjr 
conftant  Mfiige^  the  mnjoriiy  of  the  exifiing  body  of  mayor  and 
aldermen  muft  concur-in  the  eledion  of  an  aMerman,  This  is 
apparent,  til  from  the  cHreftion  relative  to  the  cleftion  of  the 
mayor.  The  corporation  is  to  confift  of  a  mayor,  twelve  alder- 
tnen,  and  an  indefinite  number  of  burgcflcs.  The  m^yor  is  to 
be  chofcn  by  the  indefinite  number  of  mayTj  aldermeri,  and 
burgeffes;  and*  for  this  purpofe  the  charter  dircflsj  <*  that  the 
*•  tnayor^  aldermen^  and  hurgejJtSy  or  the  greater  part  of  them, 
"  fhali  have  powci  and  authoriry  \o  ajfetnbie  thethfeives^  or  the 
'*  greater  part  of  them ^  at  the  Gta^dhail^  on  a  certain  day,  and 
*•  to  contiuue  there,  till  tkey^  or  the  greater  part  of  them ^  there 
"  then  ajfemhled^  (hall  name  and  clccl  one  of*  the  aldermen  to 
*•  be  mayor,^*  So  that,  where  the  charter  intended  the  elcftion  , 
fliould  be  by  the  majority  of  thofe  nffembledy  it  his  direftcd  it  in 
•  cxprefs  terms.  But  in  the  claufe  which  prcfcribes  the  mode  of  . 
clcding  the  aldermen,  the  direction  is,  ••  that  the  whole  eXift- 
•*  ing  body  or  the  major  part  of  them  (hall  cle£V."  The  differ- 
ence therefore  is  prccifcly  marked  j  and  the  inference  from  it  is 
decifisre.  For  if  the  charter  had  intended  tliat  both  cledlio.;* 
ihould  be  by  the  majority  of  th^fe  aJpmbUd^  it  would  bavf  made 
tifc  of  the  fame  words  in  boch  cafcs.  I  agree,  if  the  vfage  had 
been  the  other  way,  it  might  have  afforded  a  ground  icr  the 
court  to  favour  the  conftruftion  which  the  defendant  contends 
for:  But  here  it  is  exprefsly  found,  that  ever  fince  the  accept- 
ance of  the  charter,  the  iifage  has  conftantly  been,  lor  the 
majority  of  the  mayor  and  aldermen,  for  the  timf  being,  to  con*- 
cur  in  the  cledlion  of  an  alderman.  Befides,  this  is  a  corpora- 
tion by  prefcription  :  So  that  the  charter  may  have  been  accepted 
in  partf  and  rejeEled  in  part :  And  if  fo,  this  ufagc  may  hare  ' 

been  anterior  even  to  the  charter.  Therefore,  fuppofing  it  not 
to  be  evident* upon  the  face  of  the  charter  itfdr,  that  the  major 
part  of  the  exifting  body  of  mayor  and  aldermen  ought  to  con- 
cur, the  2^j^  puts  it  beyond  a  doubt,  that  they  mtd/l  concur,  . 
If  I  am  right  in  this  part  of  the  cafe,  there  is  an  end  of  the 
queftion.  But  2<//y,  fuppofing  the  elcQion  may  be  by  2  majority 
of  the  greater  part  of  the  epcijiing  body  tiift  prefent^  it  is  not  prc- 
:     Voi-.iL  1  tended 
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1777.     tended  on  the  other  fide  that  the  defendant  Monday  was  ele£leJ 

•— by  more  than  Huo.     Now  there  were  /ve  members  preftht* 

^^  Thefefore^  even  in  that  way  of  Rating  it,  the  defendant  clearly 
5lojix»At.  had  not  a  majority.  Bttt  to  this  it  will  be  anfwered,  \ft,  that  the 
ibne  cotfkl  not  invaildatc  the  ele&ion  by  the  two^  bnt  by  voting 
for  fome  other  perfons  who  were  eligible.  In  reply,  I  {ay,  thejr 
£d  i  For  they  Voted  for  a  lift  of  feven,  of  which  the  defeodaBi 
was  not  one«  I  am  aware  that  as  to  three  of  thefe  fereo  it  will 
be  objected,  that  the  votes  in  their  favour  were  thrown  away, 
becaufe  they  were  mn  rejidenfj  and  the  eleQors  afprtfsd  of  the 
hd  at  the  time.  As  to  that,  reCdence  previous  to  a  perfon't 
being  ele£tsd  alderman  is  not  required  by  the  chatten  The  aK 
dermen  are  to  be  elected  out  of  the  bnrgcffes:  Ami  when  ele^^ed 
aldermen,  the  charter  direds  that  they  fliall  be  re£dent,  under 
certain  penalties  and  fines  impofcd.  But  as  kurgejfa^  previous  t6 
their  becoming  akiermen,  they  are  under  no  obligation  whatever 
to  refide;  Confei^enily,  abfence  carr  be  no  difquaUfication^ 
The  next  ohjeflion  made  to  this  \\ft  is,  that  three  others  had 
fiot  received  the  fairament  vfiAinz  twelve- month  preceding  the 
ele^ion  ;*  and  that  the  ete^ors  were  Ukewtfe  apprtfed  of  this 
fad^  But  I  fubtfiit  that  by  the  (lat^  5  Ge^  i.  c^  6*  feci.  3.  it  is 
/  plain,  the  e]e£tion  is  voidable  only^  on  that  account,  and  tat 

void :  For  by  the  words  of  that  ad  it  is  provided,  •*  that  if  the 
'<  party  be  not  removed^  or  a  prefitution  commenced  wilkin^ 
<<  months^  no  incapacity  or  difahility  (hall  be  incurred  /*  And  fo 
it  was  exprefsly  decided  in  Cranvfordv4  Po^oeA^  2  Bur*  1,0 16. 
If  the  eleQion  is  only  voidable,  thefe  perfons  had  certainly  an 
inchoate  right,  which  might  afcerwards  be  perfe£(ed.  Moft  clear- 
ly thercforsi  the  defendant  could  not  beVelcfled  at  that  time  9 
becaufe  no  man  can  be  elefied  de  bene  ejfe.  But  'jdfy^  allowing 
for  a  moment  that  the^;r  perfons  objeded  to  were  ineligible, 
the  fevetdhi  whofe  name  is  Goodwin^  (lands  unobJeSed  to :  His 
cledion  therefore  was  indifputably  good.  If  fo,  how  is  it  pof« 
fiblc  that  any  one  of  the /even  perfons  propofed  and  voted  for  by 
the  tvfo  only,  can  be  faid  to  be  duly  elc£ied  ?  For  they  were  alt 
voted  for  unoflatu\  not  fcparately,  and  di(bindlly,  one  after  the 
other ;  but  together  and  at  one  and  the  fame  time.  Who  then 
fhall  fay  tthich  of  the  feven  (hall  be  excluded,  or  wUch/jt  (hall 
be  eledled  with  Goodwn  ?  It  is  hnpoffible  fuch  an  elcAion  can 
be  good.  Again,  taking  it  that  three  only  oat  of  xhtjin  ob^^ 
jcacd  to  by  the  other  fide  were  ineligible,  there  muft  be  fittt 
exdoiicd  from  their  lift}  which  would  make  the  aUiirdky.  the 

6  gteattr*. 
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greater.    There  could  have  been  no  aieans  of  deciiling  whb    '1777* 
fliould  be  excludeil^or  who  fhould  remain  elefied,  but  by  (bi- 


ting them  sH^p  again,  which  Was  not  done.    Therefore  upon      ^|^  ~ 
cither  conOrudion  of  the  charter,  whether  the  words  «  maj^r  Mowhat* 
"*  pars  forum*'  be  interpreted  to  mean  the  majority  of  the  exift*- 
ing  body,  or  (he  greater  part  of  the  members  prefentj  the  de« 
fendant  clearly  9vas  nai  dufy  tURed. 

Mr.  Builer  contra  for  the  defendants  As  to  the  ufage^  no 
fuch  ufage  was  ever  dated  in  a  fpecial  rerdid  before)  nor  can 
it  have  any  thing  to  do  with  the  confltuftion  of  the  charter. '  It 
only  proves  that  the  xorporation  hitherto  have  always  a£led  for  • 
the  befty  and  beett  unanimous  in  the  choice  of  the  perfonft 
defied*  In  the  prefent  cafe»  three  of  the  members  have  en* 
deavoured  to  obftrufi  the  elefiion.  They  were  called  upon  to 
nominate  proper  perfons,  which  they  refufed  to  do :  Upon  this> 
the  two  other  members  prefent,  nominate  a  lift  of  feven,  and 
proceed  to  clefiioUb  Inftead  of  voting,  the  three  proteft  both 
agatoft  the  elefiion  and  the  defied.  But  it  is  fettled  that  the 
tnere  dtffeint  of  the  'majority^  will  not  invalidate  an  eleHicn  by  the 
minority f  unlefs  they  vote  ioxfomebody  elfe^  The  fpecial  verdifi  ' 
ftattfs,  that  they  did  vote  for  other  perfonft.  But  I  (hall  con^ 
tend  that  thefe  perfons^  were  to  their  knowledge  incapacitated 
at  the  time.  The  qucftion  therefore  is.  Whether  the  three 
xould  by  ftich  cotadufi  prevent  the  two  from  filling  up  the  va« 
cancies  with  proper  and  eligible  perfons  i 

Much  argument  has  been  made  upon  tbe.  conftrufiloo  of  the 
Words  "  majtif'  pars  eorufn.  "  With  refpefi  to  that,  the  firft 
thing  to  be  inquired  into  is.  Whether  there  was  a  legal  tflem- 
bly  ?  NdW)^  I  admit  that  by  the  charter  the  majority  of  the 
exifting  body  muft  meet ;  and  here  all  but  one  met*  The  af« 
fembly  therefore  was  legally  conftituted.*  If  fo,  it  is  fettled, 
that  the  majority  of  tbe  body,  Jegally  met^  have  a  right  to  defi* 
This  reduces  the  cafe  to  the  fafi  of  the  defiion  itfelf*  But/jr/?^ 
a»  to  this  being  a  borough  by  prefcription,  it  is  not  fo  dated  in 
the  fpecial  verdifi,  nor  is  the  aiTertion  warranted  in  fafi.  But 
if  it  were,  a  corporation  caxmot  accept  a  chatter  in  part  and 
rcjefi  it  in  parti  but  rtiuft  receive  or  rcfufe  it  in  tdo .  And  {0 
it  was  cxprefsly  decided  in  the  caff  of  TarmoUth^  The  queftion 
then  is,  Whether  tbe  three  qptild,  by  the  proceedings  ftate4 
iti  the  fecial  verdifi,  prevent  the  other  two  irom  filling  up 
the  vacancies?  I  (hall  prove  from  a  variety  of  authorities  that 
they  cottld  not.     I  ft,  It  is  clear  upon  the  fuce  of  the  verijifif 

1%,  that 
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innn^  that  they  knew  of  the  incapacity  of  the^^f ;  that  ihcy  were  irfl«» 
*■  refidents \    dijjenters^   and  had  not  takm  the  facr amenta       With 

waL  rcfpcvSl  to  the  non-rcfidents  it  has  been  aflwcd,  how  it  appears 
MoKOAT«  by  the  charter  that  non-re(idence  is  a  difcjualiiication  ?  I  anfwer, 
that  though  the  charter  docs  not  exprcfsly  provide  that  CTcry 
burgefs  (hall  refide,  it  does  not  follow  that  every  burgefs  is  to 
abfent  himfclf  from  the  borough.  There  will  always  be  fuf- 
ficient  who  do  rcrfide,  and  they  are  the  perfons  who  ought  to 
be  chofen.  As  to  the  aldermen,  the  charter  and  all  the  cir- 
cumflances  fliew,  that  they  muft  be  refidcnt.  If  the  mayor 
is  ill|  one  of  the  aldcripen  mud  ^(k  as  his  deputy:  They  are 
the  Judges  of  record,  they  are  to  hold  the  courts,  lie.  iafliort, 
they  are  to  perfo/m  various  requifites,  all  which  (hew  thfcy  muft 
refide.  And  by  law  they  ought  to  do  io.  In  4  Mod.  36.  it  is 
laid  down,  <<  that  every  alderman  ought  to  be  a  citizen  and 
**  inhahltant  of  the  city  where  he  is  an  alderman  ;"  and  in 
Comb.  197.  S.  C.  E^re  Juftice  fays,  ^'  refidence  is  incident  to 
•'  the  duty  and  place  of  an  alderman."  Carthew  227.  Vaughan 
V.  Lewis^  S.  P.  If  fo,  non-rcfidence  is  a  caufc  for  not  admitting 
an  abfcntee  to  be  alderman:  For  in  5  Co.  58.  it  is  laid  down^ 
<<  that  whatever  is  fufficient  caufe  to  deprive  an  incumbent  Is 
•*  a  good  caufe  to  refu/ehitn.** 

As  to  the  three  who  had  omitted  to  take  the  facrament,  the 
flat.  1 3  Car.  2.  c.  1 2.  exprcfsly  cnads,  "  That  no  perfon  (hall 
«'  be  chofen  who  has  not  received  the  facrament  within  a  twelvc- 
«*  month  preceding  the  eleflion  ;  and  in  default  of  doing  fo,  the 
«*  cleftion  (hall  be  void.'  And  fo  it  was  determined  in  Harris 
fon  verfus  Evans ^"^  5th  July  1762. 

That  was  an  aftion  of  debt  on  a  bye-law  brought  by  the 
chamberlain  of  London^  againft  the  defendant  for  not  accepting 
the  office  of  (herifF.  The  defendant  by  way  of  plea  dated,  that 
*hc  was  a  dijfenier  fro'm  the  church  of  England^  and  had  always 
attended  the  adminiftration  of  the  facrament  according  to  the 
forms  of  his  own  religion,  and  that  he  could  not  in  confcienct 
receive  it  according  to  the  r//w  5/* /^^  church  of  England.  The 
qucftion  was,  Whether  he  was  liable  to  the  penalty  of  the  bye- 
law  or  could  fcrve  the  office  ?  I^ord  Chief  Juftice  Wilmot  in  de- 
livering the  judgment  faid,  "  The  ftat.  13  Car.  2.  c.  i2.  is  not 
**  only  addreffed  to  the  ekHedy  and  a  prohibition  upon  them, 
«*  but  a  prohibition  laid  down  to  the  eleElors^  if  they  have 
*•  notice  :  The  legiflature  has  commauded  them  not  to  chufc  a 

*  SceafiiortAauofthiscafc, /«/rtf,  393.  •• 
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•*  non-conformift,  becaufe  he  ought  not  to  be  truftecl.     And      1777. 
**  Evans^  by  refufing  to  take  the  facramcnt,  has  negatived  the   — 


•*  cleflion."'  Both  the  ftatute,  therefore,  and  authorities  fay  the '  ^", 
ele^ion  is  void:  Confequently  with  refpeft  to  any  legal  tSt(X  or  Mom>At. 
operation,  it  is  as  if  there  had  been  no  ele£tion.  But  it  is  faid, 
this  objeQ ion  is  aided  by  the  flat.  5  Geo.  l.  r.  6.  fiif.  3*  and  the 
ele£lion  by  that  a£t  is  rendered  voiV/i^/r  only,  and  hot  void^  That 
ftatute  however  has  no  relation  to  the  prcfentc^fe:  It  applies 
only  to  perfons  who  are  in  affual  poiTcffion  of  the  office,  and 
was  made  to  quiet  fuch  pofll-flion,  if  no  legal  remedy  ,wa«  pur- 
furd  within  a  certain  time :  And  upon  that  ground  it  was  that 
the  cafe  of  Crawford  verfus  Powell 'w^s  decided.  But  thcfe  per- 
fons never  were  in  pofieffion  of  the  office:  The  objedion  was 
made  at  the  time  of  the  eleftion ;  therefore  the  ftat.  5  Geo.  I. 
c.  6.  could  not  v.»ry  the  operation  of  the  ftat.  J3  Car.  2.  And 
fo  Lord  Chief  Juftice  Wilmot  faid  in  Harrifon  veifus  Evans. 

If  the^AT  were  difqualifiedy  and  the  corporation   were  previ- 
oufly  apprifcil  of  their  incapacity,  the  only  remaining  queftion 
is.  Whether  the  two  had  a  power  tj  elcA,  apd  whether  tlic  per- 
fons cho  fen  by  them  were  duly  elc£led  ^    It  is  aflccd,  which  fix 
of  the  other  lift  (hall  be  faid  to  be  duly  clcfted  with  Goodwin? 
As  to  that,  when  there  are   fix   vacancies,  and  fix  candidates 
propofed,  and  each  candidate  is  chofen  to  fill  the  vacancy  that 
correfponds  to  the  order  in  which  he  ftands  upon  the  lift,  it  is 
the  fame  thing  as  if  .each  had  been  eledled.feparately.-    The 
fpecial  verdick  ftatcs  *«  that  Monday  [\oo6/irJl  upon  the  lift,  as 
•«  being  the  propere ft  perfon  to  fill  the  office  of  y^wwr  alderman." 
If  therefore  I  can  fliew,  cither  from  principles  or  authority,  that 
the  two  who  voted  for  him  had  a  power  to  cleft,  there  can  be 
no  dpubt  of  his  being  duly  e!c£led.-— Two  requifites  arc  neceffary 
to  make  a  good  eleftioiu     i.  A  capacity  in  the  eleHors,     2.  A 
capacity  in  the  elefled :  And  unlefs  both  concur,  the  clc£lion 
is  a  nullity.     With  rcfpeft  to  the  capacity  of  the  tUElors^  their 
right  is  this  :    They  cannot   fay  there  (hall  be  no  eleftion  ;  but 
they  are  to  elcft ;  therefore,  though  they  may  vote  and  prefer 
one  to  fill  an  office,  they  cannot  fay  \\iA\,fuch  a  one  (hall  not  be 
preferred  ;  or,  by  merely  faying,  ^*  We  dijfent  to  every  ofte  pror 
<<  pofed^*  prevent  any  eleAio/i  at  all.     Their  right  confifts  in  an 
affirmative^  not  a  negative  declaration.     Confequently,  there  \s 
no  efFe€lual  means  of  voting  ogainft  one  man,  but  by  voting  fir 
another  I  and  even  then,  if  fuch  other  perfon  be  tinqualijiedj  arjd 
^e  ele£for  has  notice  of  his  incapacity,  his  vot^  will  be  thrown 

1 3  away. 
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1777.     awajr.    The  firft  cafe  upcm  thU  point,  i«  Regitm  ycrlas  Bofi 

s  cawin*    Pafch.  13  Ann.  B,  R.    There  Un  voted   for  Roberti^ 

'vtrjks      who  was  a  qualified  perfon,  and  ten  for  the  Jefendanf,  who  was 

lloNOAr«    incapacitatid  on  account  of  non  inhabitancy.     Lord  Chief  Juf  • 

tice  Parker  and  the  whole  court  heldf  <<  that  the  votes  given  for 

«  th^  latter  were /Artfw/i  away,  tltiA  Robertt  duly  ele£kcd."  That 

was  the  cafe  of  an  equal  number  :  But  a  mintfriiy  does  not  vary 

it.    For  in  Rex  v.  Withers^  Pafch.  8  Gt$.  2.  B.  R.  five  voters 

.  out  of //mv/y,   voted  for  the  defendant  upon  ^  fingle  vzcAncj  of  a 

burgefs  for  t^e  borough  of  Weftbury :  Six  others  voted  for  twa 

^rfonzjointly  :  And  the  court  held,  that  the  d^uUe  votes  were 

abfolutely  thrown  away.    Sd  in  Taylor  verfus  mayor  of  £litfl\. 

Mich.  15  Geo.  2.  B.  R.  ^wenty-eigit  ele&orS  being  aflTcmbkdt 

14  voted  for  ^.13   for  B.  and  one  for  C.    A.  who  had  the  14 

votes  was  unqualified,  and  his  incapacity  known  to  the  eleflors 

at  the  time.    Lee  Chief  Juftice,  in  his  dire6tion  to   the  jury 

faid,  that  the  votes  given  to  A.  with  notice  of  his  incapacity, 

were  thrown  awajr.    It  afterwards  came  before  the  court,  when 

Lee^  Chief  Juftice,  compared  it  to  the  cafe  of  voting  fur  a  dead 

man,  and  held,  that  B.  who  had  the  1 3  votes  were  duly  ele^ed  : 

And   Page  Juftice  faid,  <<  That  in  fuch  cafe  a  minority  of  /wo 

*f  only  would  have  been  fiiflScient  to  cle£t  the  other  candidate." 

The  fame  doArine  is  laid  down  in  Oldknow  verfus  fTainv/rigbt, 

«  Bur^  ijOiy  — Here -it  is  exprefsly  found,  that  the  three  knew 

of  the  incapacity  of  the^jc  perfons  now  objected  to  ;  therefore, 

their  votes  as  to  them  are  entirely  thrown  away.  If  fo,  the  right 

of  elediOn  being  in  the  majority  of  the  mayor  and  aldermenyor 

tie  time  ieingf  and  fuch  majority  having  met,  theaflembly  was 

duly  conftituted  ;  and  the  eledion  of  the  defendant,  though  by 

a  minority,  was  clearly  a  good  cle£tion. 

.  Lord  Mansfifxix— Is  there  any  cafe  where  the  charter  has 
direfted  the  election  to  be  by  the  majority  of  the  body,  in  which 
it  has  been  held  that  a  lefs  number  than  a  majority  of  th€ 
whole  corporate  body  can  eleft  ?  For  inftance,  fuppofe  the 
corporate  body  cotififted  of  twelve ;  and  two  were  dead.  ]s 
there  any  inftance  where  the  charter  has  faid  the  eled^ion  (hall 
be  by  a  majority  of  the  body ;  in  which  it  has  been  held  tfaat^^, 
which  ate  a  majority  of  the  remaining  /f«,  were  fufiicient  to 
elea  ? 

AsTOH  Julllce.  In  the  cafe  of  Rex  verfus  Ree/e,  and  Re9f  vcrfi» 
•  Tsfik  ttif»P^^9  eommon  council  man  of  Carmarthen  ^,  it  was  clearly 
'^^^  undcrftood 
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unrfcrftood  that  if  the  major  pah  of  the  corporation  had  been    1777. 
Jead|  it  would  havtf  been  in  fa£t  difibhed,  or  at  leaft  thofe  who  ■  '  '  '    ■* 
Airvived  cottld  not  have  aflembkd  for  the  purpofe  of  an  election.     ^J!^ 
But  here  the  worda  (eem  to  confine  it  to  a  majoritj  of  the  menu  Man* aw* 
4)er«  Jitr  the  time  belffg. 

Lord  Mansfield.— The  genera]  quedion  is.  Whether  the 
dtfeqdant  Monday  was  duly  ekded  an  Alderman  ?  That  depends 
ii|y>n  two  particular  queftions:  tft.  Whether  the  aficmbly  was 
duly  coiiftituted  according  to  the  direflions  of  the  charter^  for 
the  purpofe  of  an  ele£lion  ? — ^dly^  If  it  were,  Whether  the  body 
fo  aflembled  have  proceeded  duly  and  regularly  to  the  eleQion  c^f 
the  defendant  ?  As  to  they&jf^  it  has  been  argued  on  both  fides, 
that  a  majority  of  the  mayor  and  aldermen^r  the  time  keing^  are 
Sufficient  to  confUtute  the  aficmbly  \  though  they  do  not  make  * 
a  majority  of  the  whole  corporate  body  appointed  by  the  charter. 
Therefore  I  will  not  ftart  a  point  not  agitated  at  the  bar,  when^ 
the  confcijuenees  might  tend  to  a  diflblutioo  of  the.  corporation. 
J  will  take  it  for  granted,  that  a  majority  of  the  mayor  and 
aldermeny^  the  time  beings  was  fufiicient  to  conftitute  the  cor- 
porate afiembly  t  And  the  fa£l  found  by  the  fpecial  verdict  19^ 
that  the  majority  of  thoie  in  being  did  meet.  Wheh  the  aficm- 
bly are  duly  met,  I  tuke  it  to  be  clear  law,  that  the  corporate 
a£l  may  be  done  by  the  majority  of  thofe  who  have  once  regu- 
larly coofiitutcd  the  n>ecting.  The  remaining  queftion  i«. 
Whether  the  defendant  was  duly  choien  by  a  majority  of  the 
perfons  fo  aiZembled  i 

There  are  difiereiit  kinds  of  eietlions :  Elections  of  members  of 
parliament,  verderors,  corporators,  i^c,  and  diflfcrent  queftiona 
may  arife  out  of  each«  Therefore,  they  mud  not  be  confounded 
together  :  And  the  prefent  cafe  muft  (land  upon  its  own  circum* 
fiances.  Upon  the  ek£lion  of  a  member  of  parliament  or  a  ver- 
deror,  where  the  elcidlors  mujl  proceed  to  an  eleAion,  becaufe 
they  cannot  (top  for  that  day,  or  defer  it  to  another  time,  there 
muft  be  a  candidate  or  candidates :  And  in  that  cafe,  there  ia 
no  way  of  defcatin/r  the  eledion  of  one  candidate  propofed,  but 
by  voting  for  another.  But  Ih  the  bufioefs  of  corporations,  it 
ta  a  dHFefent  thing. 

This  IS  a  motion  in  the  fiiape  an3  under  the  name  of  a  propoi- 
fa)  made  to  the  bedy^  by  the  mayor,  who  is  the  prefiding  officer, 
witli  the  concurrence  of  one  of  the  aldermen.  But  the  eflential 
part  is,  thnt  it  is  made  by  the  mayor,  and  he  propofesyhvir  perfons 
sogether  in  one  lift  to  fill  up  feven  vacancies.    The  queftion 

'4  put 
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I777,  P^^  "P^"  ^^^'^  fevcn  pcrfons  fo  propofcd,  is^ot,  which  of  thcin 
»_  —  fliall  be  elfftcd  aldermen,  but  whether  the /even  (hall  bc^alder- 
^**  men  ?  The  only  anfwer  to  be  given  tofurh  a  queftionis,  yes  or 
BfoMDAT.  no.  Suppofe  he  had  put  it  upon  an  individual,  •*  I  propofe 
<«  J.  S.  Is  i?  your  pleafure  that  J.  S.  (hill  be  chofcn  ;>lder. 
«*  man  ?"  I  he  anfwer  muft  have  been  yes  or  no.  It  is  not  ^ 
qucftion  luhich  of  two  cindidates  fliall  be  preferred  but  whether 
thefe  frven  pirfpns  fo  pfopofed  fiiould  be  chofen.  Upon  that 
motion  there  is  a  m<ijority  againit  them  both  in  fuhjlance  and 
form.  That  makes  an  end  of  the  whole,  and  renders  it  unne. 
ccflary  to  go  into  the  reft  of  the  cafe.  Bqt  I  will  juft  obferve 
upon  it.  What  fort  of  an  election  is  this,  where  the  mayor 
propofesyiv^/i  perfons  at  once  ?  The  ele£iors  might  be  inclined 
to  vote  for  one,  two,  or  three  of  them,  and  againft  the  others  ; 
therefore  they  ought  to  have  been  put  up  in  a  rcpular  way  and 
polled  for,  one  by  ^ne^  and  yes  or  no  faid  to  the  propofal  of  each 
refpedlively.  Such  a  complicatcrd  cafe  pever  exiftcd  before. 
And  whar  have  tlic  majority  in  fa£l  done  ?  They  have  voted  for 
one^  who  is  clearly  well  qualified,  and  duly  chofen.  So  indeed 
are  thre^  more  to  wliom  in  fa£t  there  was  no  folid  obje£lion  y 
for  non-rcfidencc  is  no  obj^'dlron  under  thjs  charter.  If  the  doc- 
trine we  have  heard  to-day  refpefting  non-re fidencc  were  to  ob- 
tain, it  would  be  of  very  extenfive  confequencc  indeed  \  and 
per  aps  (hake  the  conftirution  of  half  the  boroughs  in  the  king- 
do  n.  We  all  know  that  in  y&/w^  boroughs,  rejidence  is  a  prece^ 
dent  qualification.  In  fifty  others  it  is  not.  Here^  it  is  not  a 
precedent  qualification  for  a  burgefs  to  be  elf£led  an  alderman. 
All  the  charter  requires  is,  that  after  he  is  eleScd,  he  (hall  be 
rcCdent : — As  to  the  objection  to  the  three  others,  becaufe  they 
bad  not  taken  the  facrament  according  to  the  rites  of  the  church 
of  England^  I  incline  to  Mr.  BulUr'%  reafoning,  that  the  ftar. 
5  Geo.  x.c.d.  operates  rather  as  a  ptoteftion  to  the  pofTcflTion,  and 
lis  a  bar  to  the  remedy.  If  a  man  under  this  difability  has  bcea 
in  pofTcffion  fix  months,  there  (hall  be  no  remedy  to  turn  him 
out :  His  title  (hall  not  afterwards  be  queftioped  on  that  ground. 
It  is  fimilar  \q  the  rule  laid  down  by  this  court  in  refpe£l  of  in-» 
formations  where  the  party  has  bceu  iapofTcifion  twenty  years- 
But  if  this  objeflion  is  rhade  recently  before  any  pofTcfTion  ;  as  fup- 
pofe  the  party  upon  being refufed  to  be  fworn  in  was  to  apply  for. 
a  mandamus^  and  the  anfwer  on  th.'  application  (hould  be,  that 
N  the  ground  of  refufal  was  becaufe  he  had  not  taken  the  facra-  ' 
i)ient,  I  (hould  tl)ink  it  a  fufiicient  objedion.  It  is  the  poflcf-, 
tpa  only  that  is  protected  \  and  that^  not  till  after  the  expira- 
tion 
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tion   of  fix   months.    The  objcfl  of  the  aft  was  to  leffen  the      1777. 
rigour  of  the  ftat.   13  Car.  2.  made  in  .warmer  times;  and  that         ^     ; 
has  gone  a  great  way. — ^Upon  the  whole,  my  opinion  is,  that  the      ^^Vl 
cledion    of   the   defendant  cannot    be  fupported.     Foi:  there  Monday, 
arc  clearlyyuwr  of  theothcrlift  duly  elected.  His  poflcflion  there- 
fore is  both  againft  thir  rights  and  againil  the  opinion   of  the 
Majority. 

I  think  it  neceflary  to  obferve  upon  one  thing  more,  which  I 
took  notice  of  when  this  matter  came  on  before  :  Though  thi» 
is  a  borough  ciufe,  and  a  litigation  with  a  view  to  theeleftion  of  ■ 
reprefenta<ives  for  the  borough,  there  fliould  be  a  little  con* 
fcieme,  for  decency's  fake.  But  in  order  to  load  the  parties 
with  expence,  this  monftrous-fpccial  verdift  has  been  mide  up, 
and  the  whole  charter  frt  out  from  beginning  to  end.  Upon  a 
former  occaGon  a  volume  of  unneceffiry  affidavits  were  made 
uith  the  f  jmc  view.  Therefore  I  order  it  to  be  referred  to  the 
matter  to  report  the  expence  of  the  impertinent  and  unnccefiarj 
prolixity  or  the  matter  contained  m  this  fpccial  verdi£l.  '     * 

The  ihree  other  judges  concurred. 

Per  Cur :  Judgment  ^ro  regt* 


Pattison  verfus  Bankes.  I'^ 

-^  Jan.  %%• 

THIS  was  an  a£lion  of  debt  upon  bond  dated   the  icth  of  A^fw^/for 
Tkjr  .•  •        J    r       ^t-  ^     c  '        payment  of 

May   1770,  conditioned   for  the  payment  of  an  annuity,  an  tfw«>y 

Thedefendant  pleaded  bankruptcy.     Upon  the  bond  being  pro-  ^^Jf^^^nnof 

duccd  in  evidence,  the  condition  recited  a  leafe  for  a  term  of  within  die 

years  commencing  in  the  year  1761,  from  the  bifliop  of  CarliJIe  ,.^V^-,.tIl 

to  Hole  and  others,  which  by  aflignment  vefted  in  the  plaintiff's  And  fo  arc 

teftator.  The  plaintiff's  teftator  affigned  this  leafc  to  the  defend-  hiih,nota,' 

ant  for  an  annuity,  and   the  condition  of  the  bond  was  for  the  ^rj^'^J^u^ 

regular  payment  of  the  annuity  during  the  refidue  of  the  term,  ntiespAy^ 

and  for  the  performance  of  covenants.     At  the  trial  it  was  prov-  fimre  Hay 

ed  that  the  leafe  had  been  furrendcred  to  the  bifliop,  fo  that  the  "'/«>»«»»* 
t        I    *n       .  ,  /•         .        r  /•     1  .     .    »»^  given  by 

bonds  Itood  merely  as  a  fecyrity  for  payment  of  the  annuity,  the  bank. 

At  the  time  of  the  a£l  of  bankri^ptcy  and  the  commiffion  iffucd,  ^J^A^ 

the  penalty  was  not  forfeit ed^  the  annuity   having   been  regular-  *"<*  deliver- 

ly  paid  up  to   that  time.     A  verdift  was  given  for  the  plain-  the  couifc"* 

tiff,  fubjedl  to  the  opinion   of  court  on  this  queftion  :  Whe-  <>^*»»tra<te, 

ther  this  were  a  fecurity  within  the  ftat.  7  Geo.  i.  f.  31.  all  the 

payments  being  fixed  at  certain  periods  \  though  the  bond  itfelf 
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1777*     ^^^  "^  given  for  goods  fold  and  deliveredj  or  for  a  debt  cqn^ 
trailed  in  the  courfe  of  trade.— This  cafe  came  on  to  be  argued 
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f»/"*^  on  Widnefday^  November  aoth,  in  Michaelmas  term  laft,  when 
Baiiie£u  ^x^  Wallace^  on  the  part  of  the  plaintiffi  mentioned  the  cafe  «f 
Swawe  verfus  D$-Mattos  in  2  S/r.  i»ai  i.  But  tliat  cafe  appear* 
ing  ftrongly  againft  him»  and  it  being  (iiggefted  on  the  other 
fide,  that  the  Court  of  Common  Pleas  had  fereral  times  re* 
cognifcd  it  as  an  authority^  Mr.  Wallace  gare  the  qucftion  up, 
and  the  court  accordingly  ordered  judgment  to  be  entered  ibr 
the  defendant.  But  the  next  day  Lord  Mansfield  hid,  Mr.  JTaU . 
lace  had  been  furprifed  by  the.  above  aflertion  :  For  inquiry  had 
been  made  of  the  judges  of  the  Common  Pleas,  and  fo  far  from 
.recognizing  the  cafe  in  Strange  to  be  Jaw,  they  were  rather 
of  opinion  it  was  not  law.  The  court  therefore  ordered  the  cafe 
10  ftand  in  the  paper  for  argument  this  term  upon  the  queftion, 
whcthtv/ucAsL  bond  was  within  the  ftat.  7  Geo.  i.  c.  31.  ? 

Mr.  C&imir/ for  the  plaintiff  argued,  that  the  ftatute  could 
not  extend  to  any  other  cafes  than  thofe  particularly  recited  in  tk^ 
preamble ;  viz.  <<  Securities  for  the  fate  of  goods  and  merchan- 
**  dize/'  That  this  was  manifeft  not  only  from  the  words  of 
the  preamble,  but  from  the  enoBing  claufe.  ill,  The  words  of 
the  preamble  recited  no  father  fecuritiea.  2dly,  The  only  inconvt* 
nienee  mentioned  in  the  preamble,  was  the  inconvenience  arifing 
from  the  ^*  bankruptcy  jf  the  buyer  oi  fiuh  goods!*  Nothing  there- 
fore could  more  exprefsly  confine  it  to  the  cafe  of  debts  contrail- 
ed  in  the  courfe  of  trade,  than  the  preamble  did. — The  only  re- 
maining queftion  was,  whether  the  provifionsof  the  enaBing 
claufe  extended  further.  As  to  that,  the  words  "  for  the  remedy 
«<  whereof,**  could  be  referable  only  to  the  mifchief  before  re- 
cked. It  was  true,  the  expreflion  <<  all  and  every  perfon  and 
"  perfons  who  have  given  credit^*  in  a  general  unqualified  fenfe, 
were  applicable  to  every  common  lender  of  moncj  »  but  here  the 
fubTcquent  words  *^  on  fuch  fecurities  as  aforefaid^*  plainly  fiiew- 
ed,  the  legiilature  meant  fuch  perfoas  and  fuch  fecurities  cnly 
as  the  preamble  had  before  particularly  fpecified.  It  would 
perhaps  be  contended  that  the  words,  <<  fuch  fecurities''  were 
referable  only  to  the  form  of  the  fecurities  enumerated  in  the 
preamble,  viz.  "  bills,  bonds,  and  promiflbry  notes  ;**  But  by 
what  rule  of  con(lru£lion  could  they  be  made  applicable  to  the 
form  and  not  to  the  fubflance  before  defcribed  ;  viz.  for  goads 
"fold  upon  credit.  According  to  fuch^  a  con(lru£lion,  if  the 
vendor  were  to  take  a  covenant  to  pay  the  money  at  a  future  day, 
inftcad  of  a  bond,  \Sc.  he  could  not  be  admitted  to  prove  his 

debt 
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debt  under  the  commiffion.    He  added,  that;  this  was  uot  the      l^^Jl 
pnlj  ftatttte  in  whtich  the  legifiature,  meantnf  to  remedy  ioooD- 


yemkmx%  im  Jrmde^  had  coofiiwd  the  fcmedjr  entirely  and  «:-  "^^^J^J^ 
tlif/ively  to  fuch  inconveniences  only :  And  inftsnced  the  ftat.    Bakjcm* 
19  Gw,  2.  «.  32.     As  to  the  cafe  of  Svwine  verfus  Dt  Mattos^ 
^  &r.  1,21 1,  it  was' only  a  mtfi  pruts  cafts,  and  the  note  itfclf  ex- 
tremely (horc ;  therefore",  entitled  to  very  little  weight,  againft 
Ihe  plain  import  and  meaning  of  the  ftatute. 

Mr.  Wootl  (or  the  defendant  cofOra  contended,  that  this  being 
a  remedial  kw,  the  words  of  the  enaSing  elaufe  could  not  be 
Tcftrained  by  the  preamble.    That  they  were  gtnerat^  viz.  ««  all 
<«  and  every  perfin  or  perfonS}''  (not,  merchants  and  traders 
only }  **  who  have  or  (hall  give  credit  on  fuch  fecurities  as  afore- 
««  fatd  to  any  perfon  who  (hall  become  bankrupt,  upon  a  good 
••and  valuable  confidereition  band  jide^  for  any  fum  or  fums  of 
•<  money,  or  ^ber  matter  or  thing'*    Nothing  can  be  more 
general :  And  they  arc  a  defcription  of  the  amfideratwn,  not  of 
tfaeformoftfaefecurity.    The  intention  of  the  legiflaturc  was 
only  to  put  debts  payable  in  future  upon  a  day  certain,  on  the 
fame  foot  as  debts  aAually  beeome  due  ;  whether  fuch  debti 
wer^  or  were  Aot  contraAed  for  goods  fold  or  in  the  courfeof 
trade.     In  Tully  verfus  Sparkes^  2  Lord  Raym.  1,546.  the  only 
ground  of  deciCon  was  that  the  debt  was  a  contingent  debt ;  and 
the  court  took  no  notice  of  its  being  for  a  matter  out  of  trade  ; 
tiiei  upon  a  marriage  bond  \  which  would  alone  have  been  fuffi- 
cient,  if  this  were  a  good  objcaion*    But  it  clearly  is  not.  The 
ftat.  5  Geo.  2.  c.  30.  fell*  22.  meaning  to  extend  the  benefit 
of  tbeftat.  TGeo.i.  c.  3  V  ft*ll  further,  by  allowing  the  cre;- 
diiors  there  defcribed  to  become   petitioning  creditors,  in  re- 
citing  it,  ufes  the  words  of  the  enaSing  elaufe,  «« perfons  taking 
«  fecurity  fir  their  mwey^*  in  preference  to  thofc  of  the  preamble. 
InFiner's  abridgement^  tit.  Creditor  and  Bankrupt,  p.  72.  Ex  parte 
Jefferies^  the  court  decided  upon   the  debt  being  contingent  5 
not  becattfe  it  arofe  upon  marriage  articles^  and   therefore  out 
of  trade,      twaine  v.  De  Mattos  is  in  point,  and,  though  a  nifi 
prims  cafe,  was  recognized    in  GodJard  verfus  Vrxnderheyden,  J 
Wi^.  271.    There  is  great  rcafon  why  the  ftatute  (bould  extend 
toalljuft  and  meritorious  creditors.    The  fpirit,  and  general 
principle  of  the  bankrupt  lawsjs  to  put  them  all  upon  a  level: 
The  conftruiiion  in  contingent  cafes  has  been,  to  make  no  quef- 
tion  whether  the  debt  did  or  did  not  arife  in  fra^e  ;  but  fimply 
to  inquire  whether  it  were  contingent  or  not :  and  the  prafiice 
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1777.     by  the  commiflioncrs  has  been  to  admit  all  debts  payable  at  a  fu» 
■  tur'e  day  certain,  without  any  diftinflion  as  to  the  confideration, 
^vhI^^  provided  it  were  valuable  and  bona  fide.    Therefore  he  prayed 
Bam'xjs.   judgment  for  the  defendant. 

Lord  Mnnsfield^  I  am  very  clear.  Firflr,  here  is  a  conllruftion 
by  the  ilat.  5  Geo.  2.  r.  30.  fefi.  22.  which,  without  cenceiv- 
ing  a  doubt,  takes  it  for  granted,  that  the  ftat.  7  G«7.  i.r.  31, 
is  not  merely  confined  to  fteurities  for  goods  fold  and  dehvered 
in  the  courfe  of  trade,  but  that  ic  extends  generally  to  all  per* 
fonal  fecurities  for  a  valuable  conjideration^  where  the  time  of  pay* 
ment  is  certain,  though  poflponed  to  a  future  clay  :  And  it  cor- 
rects the  blunder  in  the  preamble  of  the  ftat.  7  Geo.  i.  which, 
after  fpccifying  particular  fecurities,  adds,  «<  or  o'&itx perfons 
**  fecuritiesj'  which  clearly  fhouid  have  been  **  other  perfinai 
•<  fecurities."  A  few  years  after,  Lord  Chief  Juftice  Lee^  in  the 
•  Trin.  1^  cafe  of  Swaine  v.  De  Maths  *  at  nifi  prius,  looked  upon  it  as  a 
^StrVizit.  general  propofition  and  a  fettled  point.  Thefe  alone  are  (Irong 
grounds  for  extending  it  to  all  fecurities.  But  to  confider  it 
upon  the  conrtru6lion  of  the  aft  itfclf.  The  preamble  is  cer- 
tainly ^^rrW  and  ^.frZ/VwAir:  Therefore,  without  exprefs,  words 
in  the  enacting  part,  the  operation  of  it  mull  be  confined  to  the 
preamble.  But  there  are  a  variety  of  cafes,  where  it  has  bceu 
determined  that  (Irong  words  in  the  enaBing  part  of  a  ftatute 
may  extend  it  beyond  the  preamble.  Here,  there  are  exprefs 
words  in  the  enabling  part  which  are  more  hrge  than  the  pre- 
amble. The  preamble  fays  **  the  confideration  muft  be  goods 
**  fold  upon  truft  by  merchants  or  traders.^  The  cnadting  part 
fays  **  all perfons  who  (hall  give  credit  or\  fuch  fecurities  zs  afore- 
•*  faid,  upon  a  good  and  valuable  cotftderation  bond  fide ^  for  any 
*'  fum  or  fums  of  money^  or  other  matter  or  thing  whatfoeverJ* 
The  words  **fuch  fecurities*'  are  only  referable  to  the  fecuri- 
ties before  particularly  mentioned,  and  in  which  the  day  of 
payment  is  certain,  though  not  yet  come.  If  the  words 
were  lefs  general  than  they  are,  their  meaning  is  fully  ex- 
plained by  the  ftat.  5  Geo,  2.  r.  30.  fe&.  %i.  and  the  opinion  of 
Lee  Chief  Jullice  at  nifi prius.  \  he  conftant  pra£lice  too  of  the 
commiffioners  is  very  material.  Therefore  I  am  well  f^tisfied  the 
a£l  extends  to  j//  pcrfonal  fecurities  for  money  or  other  valuable 
ihing  where  the  day  of  payment  is  certain,  though  not  yet  come. 
AsTON  Juftice.— This  being  an  explanatory  hw,  it  does  feem 
as  if  the  ftatute  meant  only  to  provide  in  future,  ihzi  fuck  per^ 
' fons  zn^  fuch  fecurities  as  are  mentioned  in  the  preamble,  might 

he 
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be  admitted  under  the  commifiion.     Rut  the  ena£ting  part  goes  1777. 

at  little  further  :  Since  that,  the  conftru^iion  put  upon  it  by  the  —     — 

ftat.  5  Geo.  2.  c.  30.  fiB.  22.  followed  by  the  opinion  of  Lord  ^^IJ/f^^^ 

Chief  Juftice  Lee^  and  the  conftant  pra£lice  of  the  commifiionerSi  Bajiki$« 
makes  it  very  (Irong^ 

Per  Cur.  Judgment  for  the  defendant. 


TrUEMAN    ver/us   FbNTON.  ,  Smniday. 

'T'HIS  was  an  a£lioa  on  a  promifTory  note  bearing  date  the  A  bank. 

nth   February  1775,  payable  to  one  Jofepb  Trueman  (the  Z^umfi^^ 
platntiflTs brother)  three  months  afterdate  for  67  /.  and  indorfcd  oj  hank- 
by  him  to  the  pUintiff.  our,  may  m 

The  declaration  contained  other  counts  for  eoods  fold,  mo-  confidcrau- 

'^^  '  on  01  a  d.bt 

ney  had  and  received,  and  on  an  account  ftated*<— The  defendant  due  hefort 
pleaded,  I  ft,  Non^Jfumgit .     idly,  «<  That  on  the  19th  January  rup!!:^,  «d 
^*  177c,  he  became  bankrupt,  and  that  the  debt  for  which  the  »'or .which 

r  '\  •  t  L        1   ••/«•*/«       r     t       •  thr creditor 

•<  faid  note  was  given  was  due  to  the  plaintitf  before  fuch  time  ame«  to. 
"  as  he  the  defendant  became  bankrupt  \  and  that  the  note  was  ^^'*^P*  "^ 

/•       /•  oividend  or 

•'  given  to  Jofeph  Trueman  for  the  ufe  of,  and  for  fccuring  to  the  Knefit  un- 
««  faid  plaintiff  his  debt  >  </i/^."     The  caufe  was   tried   before  cLm^ffion, 
Lord  Mansfield  zt  the  fittings  after  ^/VA^^/wtf/ term  1776,  w'.en  n»ake  jucii 
jthe  jury  found  a  verdifl  for  the  plaintitF,  damages  72/.  12  s.  j^l.^J-jgii^^ 
cofts  40  s.  fubje£l  to  the  opinion  of  the  court  upon  a  fpecial  cafe  l"^'!"^'". 
ftatingthe  anfwer  of  the  plaintiffinthis  adion,  toabill  filed  againft  ot  his  debt, 
him  in  the  Exchequer  by  the  prefent  defendant  for  a  difcoveiy  un^JJkine 
of  the  confideration  of  the  note  ;  the  fubftance  of  which  was  as  oc  agree 
follows;  "  That  on  the  15th  oi  December  1774,  the  defendant  Ji^ud^ump^ 
Fenion  purchafed  a  quantity  of  linen  of  the   plaintiff  Trueman  :  ^'  w.Uhc 
and  u  being  ufual  to  abate  5  /.  per  cent,  to  perfons  of  the  defend-  rew  pio- 
anr's  trade,  the  price,  after  fuch  abatement  made,  amounted  to  ™/[jj^Dg."* 
126  /.  18  /.—That  at  the  time  of  the  fale  it  was  agreeti,  that  one 
half  of  the  purchafe  money  (hould  be  paid  at  the  end  o^fix 
weekr,  and  the  other  half^t  the  end  of  two  months :  And  in  con- 
fideration thereof,  the  plaintiff  Trueman  drew   two   notes  on 
the  defendant  for  63  /.  9  /.  each,  payable  to  his  own  order,  at 
ftx  weeks  and  txvo  months  refpcftively.  That  the  defendant  accept- 
ed  the  notes,  and  thereupon  the  plaintiff  gave  him  a  difch«)rge 
for  the  fum.   He  then  cknied  that  he  had  proved  or  claimed  any 
debt  or  fum  of  money  under  the  commiffion  :  But  f«t  forth,  that 
he  ac(juainted  the  defendant  he  was  furprifcd  at  his  ungenerous 
1 1  behaviour 
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X777*     behaviour  in  purchafing  £o  large  a  quantity  of  linen  of  him  tff 

-^  the  e^e  of  his  bankruptcy^  and  informed  him  he  had  paid  away 

'^*'^*&*^'*  the  above  two  notes:  upon  wbich^  the  difeniant  preffedYAm  to 
FxNTOR.  take  up  the  two  notes,  and  prapofed  to  give  hioi  a  fecurity  for  part 
of  the  debt»  That  afterwards,  on  the  iithof  February  1^^S»  the 
defendant  called  upon  the  plainctfF,  and  voluntarily  propofcd  to 
fecure  to  htm  the  payment  of  67  A  In  falisfaAbn  of  hbdebCi 
if  he  would  take  up  the  two  notes  and  cancel  or  deliver  them  up 
to  the  defendant.  That  the  plaintiff  agreed  to  accept  this  pr<S 
pofal  with  the  approbation  of  his  attorney,  and  defired  the  note 
to  be  made  payable  to  his  brother  Jofeph  Trueman  or  order,  three 
months  after  date*  That  he  took  up  the  two  acceptances  and 
delivered  them  to  the  defendant.to  be  cancelled,  and  accepted  the 
above  note  for  67 1.  in  fatufaSHon  and  dif charge  thereof  That 
a  commiflion  of  bankruptcy  iflued  againft  the  defendant  on  the 
19th  of  January  1 775,  and  that  the  bankrupt  obtained  hiscerti-^ 
ficate  on  the  X7th  of  April  following.'*  The  queflion  refcrved 
was.  Whether  the  fa£ls  above  dated  fupported  the  i^mriti  of  the 
defendant's  plea?  If  they  did  not,  then  a  verdift  was  to  be 
entered  for  the  plaintiff  on  the  general  iffue.  But  if  the  merits 
of  the  fetond  plea  fupported  the  defendant's  cafe,  then  a  verdiA 
was  to  be  entered  for  the  defendant  on  that  plea, 

Mn  BuUer  for  the  plaintiff  argued,  that  the  note,  though  given 
after  the  bankruptcy,  was  in  this  cafe  binding  upon  the  de* 
fendant,  and  therefore  the  certificate  was  no  bar  to  the  prefent 
a£Hon.  ift,  IWcaufe  the  goods,  though  fold  before  the  bank* 
ruptcy,  were  fold  on  credit^  and  not  to  be  piid  foi^  til!  a  future 
day :  Therefore,  if  nK^  fecurity  at  all  had  been  given,  the^ebt 
trould  not  have  been  proved  under  the  commifTion ;  becaufe  fuch 
a  cafe  does  not  fall  wjthin  the  provifions  of  (latk  7  Qeo.  r« 
r.  3t.  If  not,  this  is  fimply  the  cafe  of  a*  fale  of  goods  on 
future  credit,  for  which  the  vendor  receives  a  note  after  the 
vendee  is  become  bankrupt  t  Becaufe,  the  two  drafts  drawn  by 
the  plaintiff  on  the  defendant  at  the  time  of  the  fale,  and  ao* 
cepted  by  the  defendant,  could  not  vary  the  agreement:  It  was 
(till  a  £»le  on  future  credit;  and  no  debt  due  till  after  the  bank*  - 
ruptcy.  Befides^  they  were  afterwards  delivered  up.  If  no 
debt  was  due  at  the  time  of  the  bankruptcy,  the  merits  of  die 
plea  are  clearly  not  proved :  f'or  the  merits  are,  that  the  debt 
was  then  due.  Now  it  clearly  was  ndl  due,  and  therefore  the 
certificate  was  no  bar  to  the  demand,  adly^  Suppofing  It 
«ettld  be  conteadedi  that  then  was  any  thing  like  a  debt  doe 

before 
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before  the  bankruptcy,  yet  the  plaintiff  upon  the  fads  ftat^d  is     1777. 
ft  ill  entitled  to  recover  upon  the  note  in  queftion.— The  con-  ■■■* 

fidcration  Uras  for  a  fair  totta  fide  debt,  without  any  mixture  '^^l^^ 
of  fraud  or  pretence  of  undue  advantage  by  the  plaintiff.  On  ^'i^toiu 
the  contrary,  there  was  a  grofs  fraud  on  the  part  of  the  defend* 
ant,  in  obtaining  the  goods  upon  the  eve  of  his  becoming  bank- 
rupt :  and  the  conriAion  of  fuch  his  mifcondu£l  was  the  in-^ 
diucement  with  him  to  offer  the  fecurity  now  in  difpute.  If  ht 
were  to  difcharge  the  whole  original  debt,  it  would  not  be  . 
more  than  was  du^,  and  what  in  confcience  he  ought  to  pay« 
But  here  the  plaintiff  has  agreed  to  accept  much  lefs  than  in  - 
confcience  was  due  to  him.  If  fo,  like  every  other  debt  which 
a  man  is  bound  in  confcience  to  difcharge,  it  is  a  good  ground 
for  raiGug  an  ajfumffiu  The  ilightcft  acknowledgment  is  fuf« 
ficient  to  revive  a  debt  barred  by  the  (latute  of  limitations.  So^ 
^here  a  man,  after  he  comes  of  age,  promifes  to  pay  a  debt 
contrafted  during  his  minority,  ajfumfjil  lies.  As  to  the  cafe 
of  a  promife  by  a  bankrupt  to  pay  a  debt  in  confideration  of  a 
creditor*8^jf/im^  his  certificate^  that  is  made  void  by  the  ftatute 
5  Geo.  2.  r.  30.  feHi  ii.  But  even  that  would  hare  been  a 
good  ground  of  aAion  before  the  ftatute;  and  it  is  the  only 
exception  made*  The  certificate,  no  doubt,  U  a  provifioo^fof 
the  benefit  of  the  bankrupt.  But  he  may  wave  it ;  and  here  he 
has  waved  it  for  a  good  and  valuable  confideration.  If  fo,  he  10 
bound  by  the  contraA.  In  addition  to  this  gtneral  reafoning, 
he  cited  the  cafe  of  Lcnvis  verfus  Chafi^y  2  P.  Wms.  6ao.  and 
Barnardiflon  verfus  Copeland,  argued  in  the  Common  Pleaf^  in 
Hilary  mdJSafier  ttrms  1761.  M3S. 

Mr.  Davenport i  contra^  for  the  defendant,  contended,  that 
the  plaintiff  had  no  other  remedy  for  his  debt^  but  by  reforttng 
with  the  reft  of  the  creditors  to  the  comroiflion.  Thst  the 
tranfafiion,  though  coloured  over,  was  clearly  intended  as  an 
evafion  of  the  bankrupt  laws,  and  therefore  manifeftly  illegal. 
Tha^  the  plaintiff's  taking  up  the  two  draftfy  and  accepting  an- 
other fecurity  fliort  of  his  real  debt,  could  in  no  refpe£t  be  a  new 
confideration  to  the  defendant-,  becaufe  he  was  at  all  events 
diCcharged  from  them^  by  hi^  certificate  :  And  as  to  the  obje£)idn 
that  the  original  debt  itfelf  was  not  within  the  ftat.  7  Geo,  i. 
r.  31.  and  therefore  Could  not  have  been  proved  under  the 
cemmiiTion,  It  dearly  might,  allowing  a  rebate  of  intereft  for  the 
time  of  the  credit  giren.  That  the  queftion  depended  folely  - 
vpon  the  conftru£lion  of  the  bankrupt  laws,  and  particularly  the 

ftat* 
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^777*     ^*''  S  Geo.  2.  r.  30,  by  which  it  was  dear,  that  where  fach.^t 
promifc  or   undertaking  is  made  by  a  bankrupt  Dcfore  his  cef- 


%  ^ 


• '  ^iftrfut^   tificatc  obtained,  it  is  void*     That  aiiy  other  con(lru£tion  would 

Fjiwton.   open  a  door  to   th't  collufion   rclp-^ling  the  certificate   which 

the  ftatute  meant  to  avoid,  and  at  the  fame  time  be  highly  inju* 

xious  to  the  bankrupt.     Therefore  he  prayed  Judgment  might  be 

entered  for  the  defendant* 

Lord  Mansfield. — The  pica  put  5n|  in  this  cafe,  is,  that  tie 
.  debt  was  due  at  the  time  of  the  a£t  of  bankruptcy  committed  | 
and  on  that  plea,  in  point  oi  fornix  there  was  a  (Irong  objeflioh 
made  at  the  trial,  that  the  allegation  was  notHii£lly.  true  : 
^ecaufe  at  the  time  of  the  fale,  credit  was  given  to  a  future 
day  \  which  day,  as  it  appeared  in  evidence,  was  fubfequent  to 
the  aft  of  bankrtiptcy  committed.  To  be  fure,  on  the  form 
of  the  plea,  the  defendant  mufi;  fail.  But  I  never  like  to  en- 
tangle juftice  in  matters  of  form,  and  to  turn  parties  round  ^pou 
frivolous  objeftions  where  I  can  avoid  it.  It  on)y  tends  to 
the  ruin  and  dedrudion  of  both.  I  put  it  therefore  to  the 
counfel  on  the  part  of  the  plaintiff  to  give  up  the  objeflion  itl 
point  of  form,  and  to  take  the  opinion  of  the  court,  uWiether 
according  to  the  fads  and  truth  of  the  cafe,  the  defendant  could 
liave  pleaded  his  certificate  in  bar  of  the  debt  in  quedion :  And 
in  cafe  they  had  refufed  to  do  fo,  I  (hould  have  left  it  to  the 
jury  upon  the  merits.  The  counfel  for  the  plaintiflF  very  pro- 
perly gave  up  the  point  of  form.  The  quedion  therefore,  upon 
the  cafe  referved,  is  worded  thus :  Whether  the  fails  fupport 
the  merits  of  the  defendant's  plea  ?  That  is,  Whether  on  the 
meritjB  of  the  cafe  properly  pleaded,  the  certificate  of  the  defend- 
ant would  have  been  a  bar  to  the  plaintiff's  aftion  ?  Now,  i£i 
this  cafe  there  is  no  fraud,  no  oppreffion,  no  fchemc  whatfo* 
ever  on  the  part  of  the  plaintiff  to  deceive  or  impofe  on  the  de- 
fendant j  and  as  to  collufion  with  refpedl  to  the  certificate, 
where  a  creditor  exafts  terms  of  his  debtor  as  the  confideratioft 
for  figning  his  certificate,  and  obtains  money  or  a  part  of  his 
debt  for  fo  doing,  the  affignees  may  recover  it  back  in  an  aftion. 
But  that  is  hot  the  cafe  here.  So  far  from  it,  the  tranfaftion  it- 
felf  excluded  the  plaintiff  from  having  any  thing  to  do  with  the 
certificate.  No  man  can  vote  for  or  againd  the  certificate  till 
he  has  proved  his  debt.  Here  the  plaintiff  delivers  up  th*c./«J» 
drafts  bearing  date  prior  to  the  aft  of  bankruptcy,  and  by 
agreement  accepts  one  for  little  more  than  half  their  amountf 
bearing  date  afier  the  commiflion  of   bankruptcy  fued  out^ 
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M*(l  cleariy  therefore  he  couH  ndt   have  proved  that  note     i^^-y. 
under  the  edmmiflion  j  and  if  not^  he  coifld  have  nothing  to  do 


.  with  the  ceTtificate.^*-«That  Twringfi  it  to  the  general  queftion,  ^*^?,^" 
Whether  a  bankrupt,  a/itf  a  commiflion  of  bankruptcy  fucd  out,  l'«»<tajt. 
^  toay  not,  in  ronfideration  of  a  debt  due  before  the  bankruptcy, 
and  for  which  the  creditor  agrees  to  accept  no  dividend  oricne* 
<it  under  the  comnrtiffion,  make  fuch  creditor  a  fati9fa£tion  in 
part  or  for  the  whole  of  his  debt,  by  a  new  undertaking  and 
agreement  ?  A  bankrtipt  may  undottbtcdly  contrad  new  debts  |  • 
therefore^  if  there  is  an  objedion  to  his  reviving  an  old  debt 
by  a  new  promife,  it  mud  be  founded  upon  the  ground  of  its 
being  fwJym  paHum^  As  to  that,  a//  the  debts  of  a  bankrupt 
vare  due  in  cotifdence^  notwithftanding  he  has  obtained  his  cer- 
tificate; and  there  is  tio  honeft  man  who  does  not  difchargft 
ihem,  if  he  afterwards  has  it  in  bis  power  to  do  fo.  Though  all 
legal  remedy  may  be  gone,  the  d^bts  are  clearly  not  extinguiflied 
.  in  cohfcience.  How  far  have  the>  courts  of  Equity  gone  upon 
thefe  principles  ?  Where  a  man  devifes  his  eftate  for  payment  of 
his  debts,  a  court  of  Equity  fays,  (and  a  court  of  law  in  a  caf<t 
pro(9fcrIy  before  them  would  fay  the  fame,)  ail  debts  backed  by 
the  ftatote  of  limitations  (hail  come  in  and  (hare  the  benefit 
of  the  devife ;  becaufe  they  are  due  in  confcUnce  t  'rherefore^ 
though  barred  by  law,  they  fliall  be  held  to  be  revived  and 
charged  by  the  bequeft.  What  was  faid  in  the  argument  re* 
lative  to  the  reviving  a  promife  at  law,  fo  as  to  take  it  out  of 
the  ftatute  of  limitations,  is  very  true.  The  flighted  acknow- 
kgem«nt  has  been  held  fufficient ;  as  faying,  **  prove  your 
••  debt  and  1  will  pay  you ;" — *«  I  am  ready  to  account,  bu€ 
**  nothing  is  due  to  you  /'  And  much  fiighter  acknowledgments 
than  thefe  will  take  a  debt  out  of  the  (latute.  So  in  the  cafe 
of  a  man  who,  after  he  comes  of  age,  promifcs  to  pay  for  goodt 
or  other  things,  which,  during  his  minority,  one  cannot  fay  ho 
has  coirtraBed  for,  becaufe  the  law  difables  him  from  making 
any  fmch  contraA  ;  but  which  he  has  been  fairly  and  honcftly 
fopplied  with,  and  which  were  not  merely  to  feed  his  extrava* 
gance,  but  rcafonable  for  him  (under  his  circumftances)  to 
have ;  fuch  promife  (hall  be  binding  upon  him,  and  make  hi^ 
former  undertaking  good.---Let  us  fee  then  what  the  tranfidioa 
is  in  the  ptefent  cafe.  The  bankrupt  appeara  to  me  to  hav# 
defranded  the  plaintiff,  by  drawing  him  in^  on  the  eve  of  m 
bankruptcy,  to  ftU  him  luch  a  c^iiaQliiy  of  goods  on  crei&t< 
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1777*     ^^  ^^  grofsly  di(hon«ft  in  him  to  contraA  foch  a  debt^at  t 
y  time  when  he  muft  have  known  of  hit  own  infolTencyt  ^^d 

^'^'L^"  which  it  18  clear  the  plaintiff  had  not  the  fmalleft  fufpicion  of, 
FtMToir.  or  he  would  not  have  given  credit  and  a  daj  of  payment  m 
Jutur§.  On  the  other  hand,  what  is  the  condu£l  of  the  plain- 
tiff?  He  relin()ui(hc8  all  hope  or  chance  of  benefit  from  a  di. 
vidend  under  the  commillion,  by  forbearing  to  prove  bts  debt  \ 
gives  up  the  fccurities  he  had  received  from  the  bankrupt, 
and  accepts  of  a  note,  amounting  to  little  more  than  half  the 
I  real  debt,  in  full  fatisfadlion  of  his  whole  demand*  Is  that 
againft  confcience  ?  Is  it  not  on  the  contrary  ^  fair  confidera* 
tion  for  the  note  in  queftion  ?  He  might  forefeeprofpe^  from 
the  way  of  life  the  bankrupt  was  in,  which  might  enable  him 
to  recover  this  part  of  his  debt,  and  he  takes  his  chance ;  for 
till  then,  he  could  get  nothing  by  the  mere  imprifonment  of 
his  perfon.  He  ufes  no  threats^  no  menace,  no  oppreflion, 
no  undue  influence  }  but  the  propofal  firft  moves  from,  and  is 
the  bankrupt's  own  voluntary  requeft.  The  fingle  queftioa 
then  is.  Whether  it  is  poiTible  for  the  bankrupt  in  part  or  for 
the  wI\ole,  to  revive  the  old  debt  ?  As  to  that,  Mr.  Ju(l;ice 
Aflm  has  fuggefted  to  me  the  authority  of  Batlej  v.  Dillon^ 
where  the  court  would  not  hold  to  fpecial  bail,  but  thought 
reviving  the  old  debt  was  a  good  confideration.  The  two  cafes 
cited  by  Mr.  Buller  are  very  material*  Ltvns  v.  Cbafe^  i  P. 
I  Wms*  620.  is  much  ftronger  than  this  \  for  that  fmelt  of 
the  eertifieati  %  and  the  Lord  Chancellor's  reafoning  goes  fully  to 
the  prefent  queftion.  Then  the  cafe  oiBarnardifion  v.  Coi^land^ 
in  C.  B^  is  in  point.  Lord  Chief  Juftice  WUles  there  fays, 
<<  that  the  revival  of  an  old  debt  is  a  fuffiaent  confiiera'' 
<*  ^n**  That  determines  the  whole  cafe.  Therefore  I  am 
of  opinion,  that  if  the  plea  put  in  had  \)^tTi  formallj  plead* 
ed,  the  merits  of  the  cafe  would  not  have  been  fufficient  to  bar 
the  plaintiff^s  demand,  s 

Aston  Juftice. — As  a  cafe  of  confcience,  I  am  clearly  of  opi- 
nion that  the  plaintiff  is  entitled.  Wherever  a  party  waves 
his  right  to  come  in  under  the  commii&op,  it  is  a  benefit  to 
the  reft  of  the  creditors.  In  the  cafe  of  Bcnlej  ve^fus  Dillon^ 
the'  court  on  the  laft  day  of  the  term'were  of  opinion,  <<  that  the 
'<  defendant  could  not  be  held  to  fpecial  bail  \  yet  they  would 
'<  not  fay  that  he  might  not  revive  the  old  debt  which  was  clearly. 
^<  due  in  confcience."— A  bankrupt  may  be,  and  is  held  to  be 
discharged  by  his  certificate  from,  all  debts  due  at  the  time  of 

the 
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the  commlffion :  But  ftlllhe  may  make  himfelf  liable  by  a  neur     1777* 
promife.    If  he  could  not,  the  provifio][i  in  the  ftat,  5  Geo.  2,  - 

'^*  30,-  A^*  It.  by  which  every  fecwrity  for  the  payment  of  any      vtrjut 
debt  due  before  the  party  became  bankrupt,  a«  a  confideraiien  to 
z  cxzAitox  to  Jign  bis  certificaie^  is  made  vmdy  would   be  totally 
Nugatory.— Lord  Mansfield  added  that  this  obfervation  was  ex- 
Oremely  forcible  and  ftrong. 

Per  Cur.    Judgment  for  the  plaintiE 


FftNTOM. 


Hex  verfus  Churchwardens  of  Andover.  »>Ac^t 

'^  jtuu  a  Qui* 

^PON  (hewing  caufe  why  an  order  of  (eflions  amending  i^ntf    *. 

a  rate  for  the  relief  of  the  poor   of  the  parifli  of  Andover  ^'"P^J«- 
--  /  *  moval  Of  an 

inould  not  be  quaflied,  the  order  returned  was  in  fubftance  as  01  der offer- 

follows  •  ?*>"•  ***" 

lonows  •  ixLeipnz  that 

Upon  hearing  the  appeal  of  John  Pollen  Efq ;  IVtUiam  Sweet--  "«*«  P«r- 
appUy  fVUliam  Neaky  JViUiam   Pitbwfe^  John  Carter,    Stephen  to"be*lSdcd 
Holetoay^    John  Lyvfood,  Edward  Pearce,  Thomas  Barnes,  and  JJ^*  J^'  ^ 
George  Jbewar,  £fq }  againft  the  rate  made  for  the  relief  of  the  Bering  the 
poor  of  the  parifli  of  Andovet  flowed  the  2 1  ft  of  July  laft,,  com-  ^^^^^ 
plaining  of  their  being  aggrieved  by  fuch  rate  or  affcffmcnt,  "cofdingly, 
this  court  is  of  opinion  and  doth  adjudge,  that  Mr.  Jof^h  Wake-'  omit  to 
ford  is  the  proprietor  oijlock  in  trade  as  a  draper  in  the  parifli  ^^^^ 
of  Andover  to  the  amount  of  three  hundred  pounds ;  and  that  the  had  notice 
profits  of  fuch  his  trade  are  fifteen  pounds  per  annum  j  atid  that  2)d^^ 
he  ought  to  be  rated  towards  the  relief  of  the  poor  of  the  parifli  >>«>rd  on 
cl  Andover,  in  refpeA  of  fuch  ftock  and  profits,  feven  pence  iti/^t?  * 
each  rate,  in  the  rate  appealed  againft.  ^*^*whe. 

The  order  then  fet  forth  an  adjudication  of  the  ftock  in  trade  property  la 
and  profits  of  fix  other  perfons  in  like  manner  $  and  how  much  [j|f  !^^^ 
each  was  to  be  rated  in  refped  thereof,  and  then  proceeded  as 
fellows : 

And  \n  order  to  give  relief  to  fuch  appellants  in  the  ptemifesi 
this  court  does  order  the  faid  rate  fo  appealed  from  to  be  amende 
id,  by  putting  into  fuch  rate,  a  rate  on  the  faid  J^epb  Wake^ 
ford  of  feVen  pence  in  refpefk  of  fuch  his  ftock  and  profits  \  and 
on  the  Ibid  J.  Bunneryot  threepence  halfpenny  in  refpe£l  of 
fuch  his  ftock  and  profits  1  on  the  faid  Mary  Smith  of  twopence 
halfyenny  in  refpe^  of  fuch  her  ftock  in  trade  and  profits;-  on 
the  faid  Jane  Worgan  and  Benjamin  ff  organ  twopence  half- 
penny in  refpc^  of  fuch  their  ftock  in  ttide  and  profits  $  on  the 
^  K  a  laid 
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t777»     laid  WVliam  Reading  of  twopence  in  refpeft  of  fuch  his  (lock  ril 

-   '       -  tnulc  and  profits  y  on  the   laid  Thomas  Parry  of  twopence  in 

^^      refpeA  of  fuch  his  (tock  in  trade  and  piofits  >  and  on  the  fard 

CiMirch.     Peter  Parltr  of  three  halfpence  Ui  r^fpc£k  of  fuch  his  ftock  in 
wardens  of  ,  .         *.  ' 

AmwTfta.   trade  and  profits. 

Then  it  fct  forth  that  at  an  adjournment  of  the  fuid  firffions 
the  juftices  amended  the  fame  rate^  tsTc.  and  kt  out  the  order*- 
of  amendment  verbatim. 

Mr.  Wallace  and  Mr.  Burrough  (hewed  tanfe.  Mr.  Bur* 
rough's  argument  was  as  follows: 

The  queftion  now  to  be  decided  was  at  reft  fo?  a  great  num- 
ber of  jears  :  I  beliere  it  may  be  fafclj  aierted  that  the  whole 
lingdom  was  fatisficd  of  the  legality  of  including  this  fpccies  of 
property  in  rates  for  the  relief  of  the  poor,  from  the  making 
of  the  ftatute  oi  Elizabeth  to  the  begrnning  of  the  prefent  reign. 

Some  doubts  have  of  late  artfen  \  but  whcnercr  the  fubjcd  hat 
been  agitatedi  the  queftion  has  been  unfairly  dated  \  for  it  hat 
ever  been  put  in  this  manner.  *<  Is  perfonal  property  rateable 
•«  within  the  meaning  of  the  ftat.  43  Etix^  /  "  I  have  been  fre- 
quently told  that  it  ib  not  rateable ;  becaufe  there  are  no  fUck 
words  in  the  ftatute*  This  is  certainly  true  ;  and  w;is  I  to 
grouhd  my  argument  on  the  ftatute  only,  fbme  difficultips  might 
arife:  Bvt  every  cky's  obfervation  convinces  us,  thatifwecaa* 
not  difcover  the  full  meaning  of  the  legifiature  from  the  words 
of  a  ftatute, '  there  are  other  fources  from  whence  information' 
may  be  drawn.  I  ftiaH  emleavour  therefore  from  other  feurceSf 
and  from  the  eapreffions  of  the  ftatute  alfo,  to  prove>  that  tht 
legiflatUre  meant  (and  have  fufficiently  declared  their  meaning) 
that  every  inhabifatii  (bould  be  aficSTed  to  rates  for  tKc  relief  o^ 
the  poor  ^  not  in  rcfpe£l  of  his  perfonal  property,  but  Kv^perfinal 
ability. 

This  mode  of  confidering  the  queftion  wrll  obviate  one  great 
ground  of  argument  which  is  urged  by  the  poflcflbr  of  ftock  in 
ttade,  *^That  as  in  early  times  the  quantity  of  perfonal  property 
</  was  very  fmall,  it  was  bex^^ath  the  attention  of  the  legillature, 
*'  and  therefore  it  is  to  be  prefumed  that  the  parliament  did  mt 
<<  intend  it  (bould  be  rated/' 

The  propofition  I  hope  to  maintann  being  that  the  inhdl7itant> 
is  liable  ia.refp^d  of  his  perfonal  ability,  the  argument  aUu^i 
to  is  inapplicable  to  the  queftion  1  becaufe  if  it  were  poi&ble  thaf 
»new  fpecies  of  property  fliould  a|:ift«  which  could  not  be 
conftrMd  to  be  either  real  or  perfonal  propeity,  the  po8efib» 

W011I4 
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wofild  ftill  be  liable  to  the  charge  5  becaufe  fuch  property  weuU     1 77* 

f ncrcafe  bxs  ability.  . 1. 

In  order  thoroughly  to  inveftigate  the  queftlon,  the  firft  tti«      ,^, 

^iry  fliall  be,  whether  atthe  common itw  there  wat  any  method     f*^'*'"' 

Ok  raibng  fum9  for  the  relief  of  the  poor.    I  conceive  th«t   Ansotsm 

the  inboHinnts  of  the  padihet  were  at  all  times,  previous  to  the 

«  pafling  the  ftatutea  on  the  fabjcA,  bound  to  provide  for  fuch 

of  their  body  as  were  unable  on  account  of  infancy,  fickneft^ 

and  poverty,  to  maintain  tbemfelves  ;  and  that  a  rate  made  by  * 

the    majority  of  ftich  inhabitants  would  have  beeii  bindin|( 

on  the  reft.     It  is  laid  down  as  clear  law  in  ;  Co.  tfj.  in  tbt 

Chamberlain  of  L9nd»i{%  cafe,  <<  that  the  inhabitants  of  a  towi^ 

^'  without  any  cuftura,  may  make  ordinances  or  by-laws  for  the 

>  ^  reparation  of  the  church  or  a  highway,  or  of  any  fuch  thing  whick 

*<  W  for  the  general  good  of  the  public :  And,  in  fuch  cafe,  the 

^  greater  part  (ball  bind  the  whole,  vitbout  any  ofjlom.  But  if  k 

<<  be  for  their  own  private  profit^  as  for  the  wcU  ordering  of  their 

<<  common  of  pafture  or  the  like^  ihtref  without  ttjficm  they  camtdt 

^  make  by-laws."     In  Mccre  580.  in  the  cafe  of  Dawnsfit 

nni  HurJii,  Cote^  who  was  then  Attorney  Genertl,  contended, 

that  a  by-law  made  by  the  company   of  merchant  taylors  wa# 

Mi  becaufe  it  was  contrary  Co  the  nature  of  a  by-lawi  for  (h^ 

admitted)  that  a  by-law  ought  to  be   made  in  furtfaerancp  of 

the  public  gcoif  and  tho  better  execution  of  the  laws  i  and  fioc 

in  prejudice  of  the  fubjeA  or  for  private  ^io.    In  Hiktri  219. 

it  is  laid  down,  <<  that  all  the  parilhionera  or  townfmen  of  one  pa^* 

^  rifli  or  town,  may  make  by-laws ;  for  they  are  by  common  law 

<^  (as  it  were)  incorporate  for  fome  neceflfuies  both  common  andi 

<<  peculiar  to  tliat  diftitiA  body,  as  for  repairing  their  church  or 

<^  the  like."    It  is  obfervable>  that  ^either  in  thofe  books  or  in 

any  other  that  I  have  had  recourfe  to,  is  it  faid  that  ratn  wcid 

ever  in  faft   made  for  the  purpofe  in  quefticn  %  but  in  all  of 

them  nftntion  is  particularly  made  of  by-lawi  for  repairing  t)ia 

churoh  and  highways.    It  is  impoffibie  to  difcover  with  certain* 

ty  whether  any  rate  was  in  early  times  made  ^for  this  purpoii^ 

or  not.     It   is  likely  that  none  was  made  for  a  great  num* 

b^r  of  years  preceding  the  Reformation  ;  and  that  for  a  plaio 

i^afon  r  The  poor  met   with   fupport  fronS  another  quarter.         ^ 

This  accounts  for  the   filence  of  the  hooka  on   thb  'head*^ 

bnt  fince  the  rcafon  afligned  for  the   legality  of  a  by-law  for 

the  t  uTp  fe  of  repairing   a  church  or  highway  is,  that  it  ti 

Cor  the  gmeral  good  of  tbt  public ^  I  need  sot  atttsipt  to  provc^ 

Ka  that 
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1 777*    that  tbe  feeding  a  ftarrbg/infi^nt,  or  reftoring  the  (ick  to  healthy 

■  would  have  been  more  conducive  to  the  general  good,  than  ihp 

merfuM      repairing  a  dirty  road  or  rebuilding  a  church  fteeple  :  For  it  is 

w^rd/w  of  ^"^"*  the  lower  clafa'  of  people  that  our  fleets  have  always  bcea 

.  ANpovift.  manned.    Tho  induftry  of  the  poor  man  has  ever  fupplied  tl^e 

kingdom  with  the  neceflaries  of  life.   I  contend  theni  that  a  rate 

which  would  have  been  neceflfarily  produ^ive  of  great  benefits  to 

foeiety  would  have  be^n  good  at  the  cpminpn  law.  3\xX  it  muft  bp 

remembered  that  the  Affrror  tells  us,  that  *^  at  the  cqmmon  law 

<*  the  poor  were  maintained  by- the  parfons,  vicars,  and  by  the 

^<  parifhioners  i"  and  that  this  paflage  is  exprefsly  recognized  by 

Mr;  Juftice  Fc^er  and  Mr.  Juftice  JFilmot,  in  Tie  King  verfus 

JJaxdale,  I  Bur.  450.  who  both  agree  in  admitting  it  to  have 

'  been  the  common  law  of  this  country. 

This  aflfbrds  a  veiy  fuf&cient  foundation  for  contending,  that 
inhMtanis  of  partjbes  might,  before  relief  was  given  by  (tatute, 
havi  ajemhledf  and  that  a  rate  made  by  the  majority  wovild  have 
been  binding  on  iberefi\  becaufe  it  would  have  been  in  further- 
ance of  the  public  good  and  the  better  execution  of  the  laws^ 
Why  then  was  not  the  common  law  enforced  in  the  maimec  I 
have  contended  it  might  have  been  ?  The  anfwer  to  this  quef- 
tion  18,  that  it  is  agreed  by  all  who  have  thoroughly  confldered 
the  matter,  that  frbm  the  early  ages  of  Chriftianity  to  the  ana  of 
the  Reformation,  the  poor  were  maintained  partly  by  die  church, 
partly  by  monaftcrics  and  religious  houfes  ;  and  where  thefe 
provifions  were  defe^ive,  the  reft  was  made  up  by  voluntary 
contributions.  Shavfs  Parijb  Lanv^  135.  \  Nelfin^^g.  3  Sirrxr, 
273.  I  Bur.  Rep.  223.  I  am  well  aware  that  a  very  learned 
gentleman,  who  has  obliged  the  world  with  his  obfervations  on 
^  the  ancient  ftiitutes,  ins  of  axlifferent  opinion  *^    In  hi^  obfei^ 

vat  tons  on  the  ft  at.  31  Hen.  8.  c.  13.  which  vefted  in  th^ 
crown  the  brger  monafteries  and  confirmed  the  ftat*  27  Hen. 
8.  c.  28.  by  which  the  lefler  monafteries  were  granted  tp 
King  H.  8th  ;  there  is  a  paflage  to  this  effe^  :  *<  It  is  generally 
f  *  fuppofed  that  the  diflblution  of  the  monafteries  occafioned  the 
f«  provifion  for  the  poor  in  the  latter  end  of  Queen  ElizabetVt^ 
«<  reign,  which  I  (hould  muph  doubt.  In  the  firft  place,  Idonc^ 
•«  find  that  great  numbers  of  poor  are  fubfifted  by  the  monafteries 
V  which  continue  ftill  in  the  Roman  Catholic  countries.  Dr. 
••  Ducarrel  informs  us,  that  he  paid  a  particular  attention  to^his 
f*  point  in  the  province  of  Normandy  \  and  could  not  difcover  that 
If  jhf  joo^  bad  any  very  confidcrable  charity  or  fupport  frcj^n  the 
•  B^riK^ton  e^  the  iUtntei,  450, 

rclig^ov^ 
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*'  religious  houfcs.  Befides  this^  the  43  EBm.  was  neir  fixty  years     1 777* 
**  after  the  dtiblutiion ;  and  if  the  poor,  at  any  timei  found  the  ' 

^*  difierence,  it  muft  have  been  more  confiderably  felt  in  the  firft      v«r>i 
"  years  after  the  ftatute  took  place.*— When  the  learned  writer  ^^JjJJ^^ 
penned  this  obfenration,  it  is  clear  that  this  drcumftance  muft  Ahvovk. 
have  efcaped  his  notice  ;  that  the  firft  ftatate  for  the  relief  of 
the  poor  pafled  in  the  fame  year  in  which  the  lefler  monafteriea 
were  granted  to  Hen.  8.     Th^  legiflature  forefaw  that  great  in* 
conveniences  would  be  felt  by  the  poor  at  the  moment  their  bene* 
fadlors  were  deprived  of  their  pofleffions :  A  law  was  therefore 
pafled  to  obviate  thofe  inconveniences  *.  The  pafling  the  ftatute 
at  this  period  feems  beyond  a  doubt  (o  have  eftablifhed  the  fafi:, 
that  before  the  Reformation  the  poor  were  chiefly  fupported  by 
the  monafteries  and  other  religious  houfes. 

At  the  common  law  then,  the  poor  were  to  be  maintained  by 
the  paffon,  vieary  and  parijbmers  ;  and  if  the  ftat.  27  Hm>  8. 
c»  25*  had  not  niade  fome  provifion  for  their  fupport^  the  power 
in  the  inhabitants  of  making  rates  muft  have  l>een  executed. 
.  The  court  will  now  expeA  that  I  fliould  prove  that  the  pa- 
rifliioner  was  liable  to  this  charge  in  re^eB  of  bis  per/anal  aUIUf. 
In  order  to  make  out  this  pointy  I  fliali  ftate  to  the  court  the 
refolution  of  the  Houfe  of  Commons  in  the  year  1720,  as  to  the 
right  of  ele£lion  of  members  to  ferve  in  parliament,  for  the 
borough  of  Donhefiir.  The  right  of  eleding  burgcflcs  for  that 
borough  is  by  this  refolution  faid  to  be  <*  in  the  inhabitants  of 
<^  the  faid  borough  paying  to  church  and  poor  in  refpedl  of  their 

^  <*  perfonal  e/lates^  and  in  fuch  perfons  as  pay  to  church  and  poor  / 

<*  in  refped  of  their  real  eftaies  within  the  borough.** , 

The  refolutions  of  the  Houfe  of  Commons  in  matters  of  elec« 
tion  are  binding  authorities :  they  are  ^xprefsly  made  fo  by  par- 
l^aipent.  This  refolution  does  not  create  the  right  to  vote,  but 
is^d^cLyratory  of  a  right  that  exifted  before  %  apd  which  ipdeed 
exifted  before  thp  ea^lieft  parliamentary  provifion  for  the  relieC 
of  the  poor* 

It  proves  clearly  then,  jthat  at  the  time  when  this  right  o( 
voting  accrued,  the  inhabitants  of  certain  diftri^s  were  rateable  * 
to  the  poor  in  refpeA  of  their  perfonal  eftates.  The  firanchife  of 

,  voting  in  refpe£l  of  fuch  property  could  never  have  exifted,  un« 
lefs  the  inhabitant  had  been  aficfiable  to  the  poor  firft.  Before 
tl\e  Reformation  then,  when  the  firft  ftatute  on  the  fubjje£t 
pafled^  the  inhabitants  of  Dorchejler  were  afleflable  to  the  relief 
^f  f he  poor  for  their  perfinatejlatit. 

*  Sut.  %!J  Hen.  S.  r.  25* .  . 

^4  I» 
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ifjj*        In  th«  ne^t  place  I  contend,  that  the  Ci^veral  ftatvtes  upon  Ihd 

fiibje^i  were  made  in  (onfirmatien  of  the  eomr»(m  i<nv  ;  and  that 

2^M      39  feveral  of  thefe  flatutes  exprefsly  threw  the  burthen  on  all 

-ianJkniof  ^^^  ^^'^^  ^^'^  ^^  contribute^  thcy  have  explained-  what  partly 

AN«ov<k,  indeed  wanted  explanation  \  that  aD  who  were  able  to  coatrt- 

bute  were  liable  to  the  rate  at  common  lawt  and  that  it  was 

totally  immateiia!  whether  the  ability  of  the  inhabitant  afoftt 

from  the  enjoyment  of  real  or  perfonal  property. 

I  win  now  ihdrtly  (late  the  feveral  (latutes  from  the  Refor^r 
nation  to  tlie  39  EUz.  :which  willi  I  apprehend,  prove,  that  I 
have  very  fufiicient  grounds  for  confidering  them  asconBrmativo 
of  the  common  law.  The  (irft  in  order  of  time  is,  ftat.  27  Hn ' 
i.e.  95*  By  this  a£t  pariOies  were  to  find  and  keep  every  aged 
poor  and  impotent  perfon  who  was  born  or  had  dwelt  three  years 
within  the  fume,  by  way  of  voluntary  and  charitable  alms,  to 
b^  gathered  of  the  good  Chriftian  people  within  the  parifii  on 
Sundays  and  other  holidays.  The  2d'\%  flat,  i  Ed*  6>  c,  ^.Ji^.  14, 
which  enacts,  that  lame,  fore,  and  impotent  perfons  were  to  be 
taken  care^f  where  they  were  born  or  had  been  mod  converfant 
for  three  years.  It  dire£ls  that  cottages  (hould  be  provided  for 
them,  at  the  cofts  of  fuch  places,  and  they  were  there  to  be  re« 
Ueved  and  cured  by  the  devotion  of  good  people. 

The  parliament,  having  at  thcfe  periods  in  their  memory  the 
examples  of  the  former  proprietors  of  the  religious  houfcs  who 
bad  voluntarily  fupport'cd  the  poor,  imagineu  it  would  be  fufl^- 
pient  to  recommend  charity  to  the  inhabitants  of  pariflies,  and 
fVippofed  compulfive  fteps  would  npt  be  neceflary. 

The  next  ftatute  is.  the  5  &  6  Ed.  6,  c.  2.  which  direfts^ 
^  that  every  year,  in  Wltfuthiveeky  the  minifter  and  church- 
«  wardens  in  every  parifh  after  fcrvice  (hould  appoint  two  in- 
«'  habitants  to  the  office  of  coI!e£Vors,  who  on  the  next  Sunday 
"  were  to  aflc  an^  demand  of  every  man  and  woman,  what  they 
f<  were  contented  to  give  weekly;  and  if  any  perfon,  being  a*/f 
f*  to  further  thjs  charitable  work,  did  obftinately  refufe  to  give 
!'  towards  the  help  pf  the  poor,  the.  mifiiftcr  was  to  exhort 
^<  him;  and  if  not  then  pcrfyaded,  the  bifhpp  was  to  fend  for 
««  him,  and  to  take  order  for  his  reformation/'  If  neither  the 
Exhortations  of  the  minifter,  nor  the  perfuafiori  of  the  bi(hop 
proved  e(Fc£lual,  the  biflhop  by  the  next  ftat.  5  E^liz.  c.  3.  was 
to  bind  the  party  refufing  over  to  the  feflllons,  whpre  he  wa$  to 
be  gently  pcrfuadcd ;  and  if  he  ftill  continued-  obftinatc,  the 
|ltfti9CS|  ^ith  the  churchwardens  or  one  of  them,  were -to  ta^f 
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turn  according  to  their  <tifcretions  in  a  weekly  fum  §  and  otf  rt*     1777^ 
f  u&l  to  pay,  he  was  to  be  committed  to  gaol.  . 

There  15  not  any  thing  in  there  laws  frdm  which  it  eaabe  iiw  ^^ 
fcrred  thst  the  charge  was  intended  to  be  limited  to  jperfons  of  chm^« 
any  other  defcrtption  than  that  of  .«<  iftiaikants  aUe  to  eontrihiti*'  '"^^^  ^ 
The  three  laft  were  repealed  by  14  Elim.  e*  5.  which  ^nads 
**  that  juftices  of  the  peace,  in  their  divifion,  (hould  tax  all 
'^  and  every  inhabitant  in  every  place  known  \  they  were  to  appoint 
^'  coileAors  and  overfeers  ^  and  if  any  perfon  able  to  further  thit 
^<  charitable  work  obftinately  refufed  togive»  he  was  tobe  brought 
^<  before  the  juftices  to  (hew' the  caufe  of  his  Kfufal ;  and  if  he 
^^  did  not  obey  their  order  they  were  to  commit  him  to  gaoli  un^ 
^*  til  he  was  contented  with  it."  This  ftatute  was  def^£Hve  in  one 
particular;  it  did  not  give  authority  to  the  overfeers  to  raife  » 
(lock  for  the  employment  of  fuch  poor  as  could  not  find  work* 
The  flat.  18  Eliz.  c.  3.  therefore  direAed,  that  in  all  places 
where  the  jafliccs  in  EaJIfr  ftflions  fliould  think  meet,  there 
Oiould  be  provided,  of  all  the  inhabitants  to  be  taxed  and  ga* 
thered,  a  competent  (lock  of  wool  and  other  things  as  the  couik 
try  is  moft  meet  for. 

The  two  hift  (latutes  14  (s*  18  Eliz.  were  the  laft  that  were 
in  force  before  the  pa(ring  the  39  Eliz*  and  it  is  material  t* 
obfcrvci  that  though  a  rate  on  any  inbabitanty  in  refped  of  anj 
property  which  created  ability,  would  have  been  good)  yet 
that  a  rate  on  a  mere  occupier  of  land^  who  was  not  al(b  an  inhmm 
Mtant^  would  have  been  illegal}  becaufe  both  thefe  ftatutet 
confined  the  charge  to  inhabitants  only*  I  muft  obferve  here  aMc^ 
that  there  is  not  the  leaft  ground  for  contending  that  the  parlia« 
«nent  meant  to  confine  the  charge  to  inhabitants  who  poflefled 
any  particular  fpe<ies  of  property.  Whether  vifibly  able  or  not^ 
was  the  only  matter  to  be  attended  to.  And  it  was  as  much  ia 
the  power  of  the  pari(h  officer  then,  as  it  is  now,  to  difcover  a 
man's  ability  when  it  arofe  from  p^rfonal  property,  as  when  it 
^rofc  from  real  property. 

I  (hall  now  etideavour  to  convince  the  court,  that  all,  who  were 
aflfeflable  under  thefe  fav^s,  were  afftffable  alfo  under  the  ftat.  39 
Eliz.  and  ftill  continue  to  be  fo  under  ftat.  43  Bttz.  The  legi(hi» 
ture  did  indeed,  by  the  firft  of  thofe  ftatutes,  make  the  occupier  ^ 
of  land,  who  Was  not  alfo  an  inhabitant,  liable  to  contribute— 
and  he  continues  to  be  fo  under  the  latter  of  them*  If  it  was  not 
Sl^x  \Kjmi  ^  pofi^bility  of  contradiftioo^  that  the  parliament 

^1 
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1777.     by  thde  and  the  former  ftatutes  meant  chat  general  aUlity  was  to 
be  the  guide  to  the  ovcrfecrs  in  framing  their  ratea ;  I  might  fair- 


Rex 

wrfus  )y  contend  that  the  parliament  would  in  the  ftat.  39  ahd  43  EKz. 
^rdT^'f  ^^^  dropped  the  term  inhabitant :  It  is  of  no  ufc,  if  the  perfons 
An r>ov<ji»  are  to  be  rated  only  in  refped  of  tfae'land ;  for  the  word  *<afnr- 
**  pier"  includes  every  poffiblc  cafe-  The  Hat.  39  Eliz.  then, 
firft  made  the  occupier  liable.  The  idea  of  ability  waa  (till  re* 
tained ;  the  a€t  declared  that  the  neceflary  fums  (hoold  be  raifed 
^  by  taxation  of  every  inhabitant  and  ef  every  occupier  of  lands  in 
^  the  parilh,  to  be  gathered  out  of  the  fame  parifli  according  to 
^  the  ability  of  the  fame/'  The  parliament  bad  undoubtedly  be* 
fore  them  the  former  laws :  They  perceived  that  it  was  in  the 
power  of  3  crafty  landholder  to  exempt  himfelf  from  the  charge, 
by  living  out  of  the  parifli ;  they  meant  therefore  to  relieve  the 
inhabitants^  by  introducing  other  perfons  who  in  juftice  ought  ta 
fiiare  the  burthen ;  becaufe  they  had  been  benefited  by  the  la* 
bour  of  thofe  perfons  for  whofe  relief  parochial  rates  were  made. 
Undtr  this  law  the  inhabitant  was  rateable  for  hia  perfonai  ability  ^ 
the  occt^pier  for  his  land^ 

In  the  conftru£lion  of  ftatutes  made  in  pari  materid  the  law 
fiiys^  that  though  made  at  different  times,  or  even  expired  and 
not  referring  to  each  other,  they  (hall  be  taken  and  coiiftrued 
together  as  one  fy(tem,  and  as  ei^planatory  of  each  other,— 
Whilft  I  was  refle£ling  on  this  rule,  it  occurred  to  me  that  in 
order  to  difcpver  the  full  meaning  of  the  ftat.  43  EUt^  it  would 
be  neceflary  (after  having  found  out  how  the  law  preceding  that 
(latute  ftood)  to  procure  anfwers  to  thefe  queftions*  Was  there 
any  doubt  of  the  meaning  of  that  lavjr  ?  Was  it  expired  ?  Does 
any  thing  intervene  to  ihew  that  an  alteration  was  defigned  i  Is 
there  any  preamble  to  the  43  Eliz.  e.  %.  reciting  the  inconvenience 
of  the  former  laws  ?  Are  there  words  in  the  ena£iing  branch 
of  the  new  lav  manifeftly  contrary  to,and  fubyerfive  of,  the  old  i 
The  anfwers  to  thefe  queftion^  difpelled  all  my  dQubts.  The 
i  meaning  of  the  fbrmer  law  was  plain.  The  ^atute  ^as  expired* 
Nothing  intervenes  to  ihew  that  an  alteration  was  defigned. 
There  is  not  any  preamble  reciting  the  inconvenience  of  the 
former  laws,  nor  are  there  any  vf ords  in  the  new  law  contrary  to^ 
or  fubverfive  of  the  old.  What  then  is  the  legal  confequence  i^. 
Courts  of  Juftice  muft  pronounce  that  the  parliament  meant 
only  to  revive  the  old  law :  Confequently  the  new  law  muft  have 
the  fame  <;onftru£lion :  And  if  a  rate  under  the  ft;at.  39  £/i^« 
Y9uld  have  been  good  upon  an  inhabitant  in  refpe£l  of  his  /^r- 
fonal  ability^  it  is  dearly  good  under  the  ftat,  43  -B/i>.— On  the 

expiration 
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expiration  of  the  ftat.  39  Eliz.  the  parliament^pafled  the  law  on      1777. 
which  the  queftion  arifes.     If  this  doubt  had  been  ftarted  whilft 


the  former  of  thefe  ftatutes  was  in  force,  the  court  oould  not  ^^^^ 
h4ve  avoided  giving  judgment  in  favour  of  the  landholders-  ^J?!?^ 
If  I  aii^  right  in  this  point,  the  landholders  are  now  fecure  of  Ampo?s«- 
a  decifion  in  their  favour :  Becaufe  the  two  laws  in  every  mate* 
jrial  circumftance  are  fimilar.  The  title  of  the  two  laws  is  the 
fame  y  they  begin  with  the  fame  words.  If  the  parliament  had 
defigned  tq  impofe  the  whole  burthen  on  the  occupifcrs  of  the 
feveral  fpecies  of  property  enumerated  in  the  ftat.  43  &iz.  r.  2. 
and  to  have  exempted  die  inhabitant,  there  would  have  been . 
a  preamble  reciting  the  inconvenience  of  the  former  law,  which 
would  have  faid,  that  the  perfonal  abiTity  of  each  inhabitsint  was 
jiQt  difcpverable  ;  but  as  the  parltameht  did  not  mean  to  make 
any  alteration  in  this  refped,  nothing  of  this  -kind  is  to  be  found 
in  the  ftarute.  All  who  read  the  two  laws  muft  agree  with  On 
£urn^  ^  that  the  ftat.  43  jE/is.  is  but  a  re^enaAing  of  former  pro- 
•*  vifions  with  very  little  alteration/'  3  Sum.  ^'jg.^^Hift:  Poor 
Laws  91.  By  the  ftat.  43  Eliz*  the  rate  is  to  be  made  by  taxation 
pf  every  inhabitant,  parfon,  vicar,  and  other,  and  of  every  o^ 
cupier  of  lands,  houfes,  tithes  impropriate,  propriations  of 
tithes,  coalmines,  or  faleable  underwoods.  Some  few  words  are 
added  after  the  word  <*  lands/'  which  perhaps  were  not  necelaiy^ 
as  the  i^ord  land  is  of  a  very  extenfive  fignification,  and  would 
have  compriied  almoft  all  (if  not  all)  the  property  fpecified 
by  thofe  additional  word^.  Near  the  end  of  the  firft  fe£iion  is 
introduced  the  idea  of  ability,  which  was  ufed  in  •  the  ftatutes 
preceding  the  39  Eli%.  and  in  every  one  of  them  confined  to 
rhe  word  inhabitant*  The  tax  is  to  be  gathered  out  of  the 
pariOi  according  to  the  ability  of  the  famp  pariih.  Thefe  words 
having  been  in  all  the  former  laws  coupled  to  the  term  inhabit*' 
antf  muft  be  conftrued  as  referring  to,  and  explanatory  of  that  ^ 
word  iQ  the  prefent  ftatute«  At  the  moft,  it  can  only  be  ufed 
in  the  conftrudion  of  inhabitants,  parfon,  ricar,  and  others ; 
)>ecaufe  the  words  <<  occupiers  of  lands,  houfes,  (stc/*  of  them- 
selves autborife  a  rate  on  the  occupier,  for  the  value  of  that 
^roper^y ;  The  fubfequent  words  therefore  have  no  force  if  ufed 
as  explanatory  of  the  fecond  branch  of  the  fentence  ;  but  they 
explain  the  former  branch  to  mean  tbU  i  the  inhabitant  ihall  ha 
pitcd  accqrding  to  his  ability,  when  the  property  which  creates 
|hat  ability  is  lo^IIy  fituate  within  the  parifli. 

It  is  fettled  thaf  an  aA  of  parliament  muft  if  poflible  be  fo  con^ 
^r^ed^  a$  tp  |iye  eyery  part  foqie  cficd ;  becaufe  the  legiilature 
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1 7  7 7 .    c*»"^^  ^  fuppofcd  to  have  ufcd  unncccflary  words.  If  the  ftalutc 

•-^ becotiftrQcd  in  the  way  I  cot^tend  it  ought  to  be,  every  pztt  will 

^*?      have  fomc  eiFefk;  ifothcrwife,  the  wordi  I  have  now  cndctp 
Chttrch-    poured  to  explain  are  not  of  the  leaft  ufe. 

X!^^l^  The  ftatute  43  Eliz.  is  mifprintcd,  both  in  the  Pw  Law,  ani 
I  believe  in  oihf  r  books.  They  have  it  in  thi$  manner,  ♦'  every 
««  inhabitant,  parfon,  vicar  and  other,  and  of  every  .otiir  oc- 
«  cupier  of  Unds,"  itfr.  j  but  in  Rajully  Ruffh$ad,  Piehringmd 
Cay^  the  words  arc,  "  every  inhabitant,  parfon,  vicar,  and  other, 
u  an^f  every  occupier  of  land,  {5V."  But  for  the  fake  of  the 
Iffgument,  I  beg  to  confider,  how  the  ftat-  43  Bi%.  ought  to 
)iave  been  conftrued  if  it  had  iiitroduced  a  new  law.  And  here 
it  is  clesir»  that  the  prefumption  ought  to  be  that  the  parliament 
ifitended  to  throw  the  bi^then  on  thofe  who  in  juftice  ought  to 
bear  it.  Who  then  are  thcfe  perfons  ?  The  clergy,  the  far- 
mer^ the  manufaflurer,  the  tradefman,  and  indeed  every  other 
perfon  who  b  indebted  to  the  poor  man  for  his  labour,  and  i% 
qI  ability  to  make  fome  return  for  it. 

It  muft  be  prefumed  that  the  Icgiflatnre  of  this  country^ 
whenever  they  impofe  a  charge  on  the  people,  are  direfted  by 
the  well  known  rule  of  the  common  law,  quifmtiunt  eomm$dum 
fintire  Ment  ft  onus.  The  burtheix  ought  in  the  cafe  now 
qnder  confideration  to  be  general ;  the  exprcBions  of  the  ftatute 
ostend  to,  and  fairly  jufttfy  a  rate  on  the  perfons  of  all  who 
veap  this  advantage,  provided  the  property,  in  refped  of  which 
the  perfon  is  taxed,  lies  ivitbin  tht  partjb  in  which  the  proprietor 

•  ^ves. 

it  will  be  very  material  in  this  part  of  the  argument  to  (hew, 
that  the  parliament  fo  long  ago  as  the  year  1670*  22  Car.  2* 
thought  perfonal  property  liable  to  this  charge  within  the 
ftat.  43  of  El\%.  By  the  ftat.  22  Car.  2.  c.  12.  called  an  ad* 
ditional  a£):  for  the  better  repairing  of  highways  and  bridges, 
fiR.  10.  it  is  enajfted,  «  that  where  the  juftices  of  the  peace  at 
<«  their  quarter  feflions  (ball  be  fully  fatisQed  that  the  common 
<<  highways,  caufeways,  or  bridges,  cannot  be  fufficiently 
^<  amended  by  means  of  the  laws  now  in  force,  without  the  help 
<^«  of  that  a  A,  in  all  fuch  cafrs  one  or  more  afleflment  pr  afle^ 
w  mcnta  upon  all  and  every  the  inhabiianU^  owners,  and  wcnpmt 
««  of  lands,  houfes,  tenements,  and  hereditaments,  or  any  petfontd 
•<  eftaie  TJSUAL^T  raUabU  to  the  poor  within  any  fuch  parift,- 
*«  fhall  be  made,  levied,  colleQed,  and  allowed,  by  fuch  perfont 
#«  and  in  fuch  manner  as  the  juftices  iu  fefgons  (bould  thiak 


«  meet/' 


Iad&i 
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Injependent  of  aatbori^esi  I  conceive  that  t  rate  dn  the  ftt*     1777. 
ibnal  ability  of  the  inhabitant^  is  'within  the  words  and  meaning 


of  the  flat.  43  E/iz,   But  if  the  court  has  any  doubt  of  the  con«      ^^ 
ftru£lion  of  the  ftatute  when  confidered  by  itfcif,  withbut  at-    Churcfc- 
tendon  to  the  authorities  ^  yet  no  doubt  can  remain  after  a  Ammvsa^ 
feriotts  confidcration  of  the  cafes  and  opinions  to  be  found  in  the 
books.    The  firft  in  order  of  time  is  the  anfwer  to  the  iSik 
queftion  in  the  refo'.utions  mentioned  in  Do/ton :    The  anfwfj* 
exprefsly  fays,  '*  that  the  perfonal  vjfikk  aMky  of  the  inhabitant 
<<  may  be  rated."    Some  one  has  endeavoured  to  dedroy  the 
authority  of  thefe  refolutions  by  prefixing  a  note  to  them  ;  iia 
which  it  is  faidy  that  though  they  \rere  the  opinion  of  Sir  Robert 
Heathy  yet  the  judges  differing  from  Sir  Robert  in  fome  things 
they  never  came  to  a  refolution.     This  note  I  apprehend  does 
sot  defervp  any  attention  ;  becaufe  the  refolutions  are  exprefsly 
recognized  by  Huttoh  and  Crohe^  in  Sir  Anthony  Earby%  cafe^ 
Z  Bulf.  2$4*     TI)cfe  judges  could  not  bemiftaken;  for  it  ap- 
pears in  Dugdate^s  Chronica  Series^  page  X04  (5^"  io8*  that  Sit 
Robert  Heath  was  made  judge  in    1628,  and  Huttort  in  161 7« 
They  were  both  on  the  bench  when  Sir  jRo^/r/ fubmitted  bis 
opinion  to  the  twelve  judges,  and  they  both  esprefsly  fay  (and 
they  could  not  be  miflakcn)  ««  that  the  twelve  judges  agreed 
<'  to  the  refolutions."     In  Sir  Anthony  Earbys  cafe^  Hutton  and 
Crohe  determine  a  cafe  fubmittcjl  to  them  on  the  authority  o£ 
thefe  refolutions^  and  they  both  agree  in  faying  <*  that  the  af« 
^*  fefiments  for  the  relief  of  the  poor  ought  to  be  made  according 
*'  to  their  vijble  efiaU  red  and  perfonal^     Dalton  was  of  the 
fame  opinion  alfo,  as  appears  in  his  Juftice^  c,  73.  pagt  165  (^ 
185.     He  fayss  *'  the  moft  reafonable  way  of  taxing  land  is  ac- 
^*  wording  to  the  pound  rate;  and  where  a  perfonal  eftate^  at 
^  goods,  moneyi  &r.  are  taxed,  it  ought  to  be  in  the  fame  pro* 
*'  portion  as  the  land>',  viz.  the  value  of  100/.  zt$  ptr  tent!^ 
The  next  cafe  X!i  the  King  and  St.  Leonard's^  Shoreditch,  lo  ff^,  34 
&i/i.  483.  12  Mod,  212.  p*  21  •     This  is  a  dectfion  in  point. 
And  tho«gh  the  court  (hould  think  that  the  refolution  of  the 
twelve  judges  in  Dalton^  the  opinion  of  Hutton  and  Croke  on 
^  Anthony  Earb/s  cafe«  and  the  opinion  of  Daiton  alfo  ought 
not  to  have  weight  in  this  decifion,  dill  this  cafe  is  free  from 
every  objeflion.    The  coutt  of  King^s  Bench,  after  argument  oa 
tkis  queftion,  determined^  that/a^yoff/i/  property  was  afleflable. 
There iiad  been  two  rates  n^ade  in  this  cafe;  in  the  firft  the 
eir^rjcers  had  omitttd  to  X2tc  perfonal  property: :  On  appeal  to  the 

fieflions 
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1777;  feffions  the  rate  was  for  that  reafon  qua/bed^  and  a  new  rate  6r^ 

.  ■  dercd  on  real  and  perfonal  cftateg;    The'  court  of  King^s  Beni6 

vtrjui  confirmed  that  order.     As  to  the  fecond  rate,  which  was  made 

•  CJhorch-  jn  confequence  of  the  order  of  feflions^  the  churchwardens 

vardentof  ,..?.,«  . 

Aiit»ovBB.  had  m  it  taxed  real  eftate  ten  times  more  in  proportion 
than  perfonal  eftate.  On  uppeal  to  the  feffions,  the  feffions 
qubflied  this  ratt  likewife^  and  the  court  of  Kin^s  Bench  con* 
firmed  this  order  alfo.  In  the  ^een,  and  Barhin^  2  Ld*  Raym^ 
1280.  three  judges  of  the  court  of  King^s  Bificb^  on  a  queftion 
fubmitted  to  that  court,  were  of  ^  opinion^  that  a  farmer  for  his 
fiock  was  not  taxable.  Lord  H(Jt  thought  he  was ;  but  they 
all  agreed  in  the  oxlly  point  material  to  this  queftion,  that  a 
tradcfman  was  rateable  for  his  ftock.  Lord  J%i/o  who  had  well 
confidered  the  fubje£l,  in  his  fcheme  for  the  relief  of  the  pOdr 
£iy8,  <'  it  is  very  plain  that  ftocks  are  as  well  by  law  rateable 
^<  as  lands,  both  to  the  relief  and  raifing  a  ftock  for  the  poon'^ 
In  The  King  v«  Clerkennvill^  Foley  23.  Hil.  2  G.  i.  an  order  con-^ 
firming  a  poor  "tate  which  was  made  according  to  the  land-tax 
was  quafhed,  fuch  taxation  being  unequal;  becaufe  perfonal 
eftate  in  the  public  funds  is  not  chargeable  to  the  land-tax,  thd' 
it  is  to  the  poon 

To  thefe  determinations  and,  opinions  may  be  added  the  fen- 
timents  of  all  the  writers  on  the  poor  laws.  They  uniformly 
agree  in  admitting  perfonal  property  to  be  liable  to' the  charge. 
2  Neif.  53.  2  Shav/s  Juftice  149,  152.  Shawns Parijb  Laiv  243* 
248.  Dr.  Burn,  3d  vol.  481.  In  Viner*i  Abridgment^  tit.  Poor, 
E.  8.  there  arc  fjvcral  notes  to  this  purpofe;  "  a  fliop-kecpcr 
''  fhall  be  charged  to  the  poor* rates  for  tlie  goods  in  his  (bop**' 

Within  a  few  years  fcvcral  attempts  have  been  made  to  ob- 
tain the  decifion  of  this  court  on  this  fubje£t :  But  it  has  unfor-* 
tunately  happened,  that  the  queftion  has  not  been  fairly  b&* 
fore  the  court  in  any  one  of  the  cafes  from  the  feflions.  This  was 
the  fate  of  The  King  v.  Canterbury ^  The  King  v.  Whitney^  and  The 
•  ^ftpra,  Xing  V.  RingwooJ.*  In  the  fir  ft  of  thefe,  which  is  in  4  Burr. 
2293,  Mr.  Juftice  AJon  is  reported  to  have  doubted  on 'the  fub- 
jcS,  and  to  have  faid,  it  was  odd  that  ever  fince  the  caufe  in 
Buljlrode^  which  was  above  140  years  ago,  the  rule  faid  ta 
be  then  fettled  (hould  never  have  been  carried  into  execution. 
But  it  is  a  faft,  that  for  a  long  time  perfonal  property  has  been 
,  rated  in  the  parilh  of  Jndover^  from  whence  this  queftion  comes. 
In  many  other  parts  of  the  kingdom  the  fame  praaicc  has  pre-* 
vailed;    at  Alton  in  Hamfjhire^  at  Lynn^  Nonsrich,  in  many 

pariihe$ 
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))arilhe<  in  the  city  of  London,  at  Sratlford,  Trowbridge,  Wnrmin*      1 777. 
^€r^  Frome,  and  o-her  Towns  in  WUiJbire.    I  am  told  likewife 


that  it  is  the  fame  in  many  of  the  large  towns  in  the  North.      ««r>, 
hk^Burr^  2295,  the  reporter  mentions  the  cafe  of  The  King  ,^^JJ^ 
irerfiis  The  cburehwardens  and  overJeM  of  ttingipood'y  and  he  AiiBov«a, 
fays»  <*  that  this  queftion  was  pretty  nearly,  if  not  quite  fettled 
*<  by  that  cafe."— -But  this  is  a  miftake  \  for  that  cafe  turned  on 
the  determination  in  The  King  ▼.  Whitney  %  the  feffions  had 
tjuaflied^  where  they  ought  to  have  amended  the  rate  according 
Ho  the  diredions  of  ftat.  17  Geo.  2.  . 

'  As  to  the  difficulties  which  it  is  faid  will  attend  the  rating  this 
propertyi  and  the  inconveniences  which  it  is  fuppofed  will  enfue 
from  a  determination  in  favour  of  the  lanflholders  \  namely,  that 
'  the  overfeers  cannot  know  what  property  a  man  has,  or  what  is 
the  yearly  produce  of  fuch  property  :  the  anfwer  is  that  thofe  are 
inquiries  not  to  be  made  here  \  they  are  mere  matters  of  h€t^ 
and  muft  be  determined  below.  In  the  prefent  cafe,  the  appeU 
lants  have  fatisfied  the  juftices  that  the  feveral  perfons  whofe 
names  are  Mded  to  the  rate,  did  poflefs  certain  quantities  of  pto« 
perty  (  and  that  they  had  the  moderate  yearly  profit  of  five  per 
eeni.  upon  it  It  is  frequently  faid,  that  an  overfeer  cannot  juftify 
entering  the  houfe  of  a  tradefman,  nor  can  infift  on  feeing  his 
books,  for  the  purpofe  of  difcoverbg  bis  ability  to*  contribute. 
I  admit  that  no  exprefs  authority  is  given  by  the  ftatu^e,  nor 
was  there  any  whilft  the  former  laws  were  in  force ;  but  then 
it  muft  on  the  other  hand  be  admitted,  that  no  authority  is 
given  by  that  z€t,  nor  had  the  overfeers  any  power  under  the 
old  law,  to  enter  on  the  iand^  or  to  take  any  necefiary  ftep 
towards  obtaining  a  knowledge  of  the  value  of  the  occupier's 
landed  property.  This  argument  therefore^  if  it  has  any  effeA^ 
muft  prove  that  no  tax  whatever  can  be  impofed  either  on  the 
tradefman's  profits,  or  on  any  one  of  the  kinds  of  property 
enumerated  in  the  a£l  of  parliamenti.  How  can  the  value  of 
either  lands  or  coal-mines  be  afcertained  without  an  entry  on  the 
lands,  lie.  i 

A  fecond  argument  is,  that  no  fair  rate  can  be  made  without 
dedudiing  debts.  But  this  is  begging  the  queftion  $  for  the 
tradefman  ought  firft  to  prove  that  the  law  intended  debts  (hould 
be  deduQed.  Many  of  the  opinions  that  have  been  ftated  to« 
day,  fay  that  the  vifible  perfonal  ability  is  to  be  rated  :  This  ' 
feem's  to  me  to  exclude  debts.  There  is  no  decifion  that  fays, 
debts  ought  to  be  deducted.  If  the  law  be  fo,  does  it  not  - 
17  ^  extend 
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fttciid  alfo  to  real  property  i  Are  not  mortgages  to  bededsfiedi^ 
I  cannot  fee  why  theiW  (hoiikl  be  a]l  this  anxiety  for  the  tradcC* 
BMa,  and  no  attention  to  the  cafe  of  the  landholders.  Whedicr 
the  debu  are  to  be  dediiAed«or  not,  is  smnsaterial  to  the  decifiotft 
of  the  prtCent  cafe ;  bcoauie  in  this  (Hrder^ which  I  coftcetve  we 
nre  bouad  to  adhere,  to  as  mvch  as  a  fpecial  verdif^^  the  piofite 
•fc  foo&d  to  be  5  ^  cent  s  and  profit  means  s  cleaf  fiiin  rfter 
dcduAtng  all  charges.  Since  then»  accevding  to  this  modo  of 
rcafoningy,  neither  the  value  of  land  or  peribnal  property  can  be 
afccrtained  with  certainty^  it  will  be  neccflary  to  confidcr,  how 
it  has  iiappened  that  any  provifion  has  been  made  for  the  poor^ 
and  why  all  mankind  have  fubmitted  and  from  time  to  time  paid 
their  (hares  of  the  adefiments.  The  overfeers  and  the  inhabitaata 
have  proceeded  amicably  \  and  that  for  this  re^a  \  uqleCi  ibey 
had  done  fo,  the  poor  mnit  have  ftarved^ 

T^  is  probable  that  in  early  times  they  afiembled  in  veftry^ 
and  agreed  what  each  individual's  portion  of  the  charge  fhoold 
be.  It  will  be  faid  perhaps  that  this  being  once  done,  as  fsr  as 
it  concerned  land,  it  might  ever  afier  be  ufed  asitvidence  of 
f  alue  :'--This  is  no  anfwer  j  becaafe  lands  muft  be  rated  accord- 
ing to  improvements.  One  man's  land  may  continue  in  the  fame 
flatc : — Another's  may  be  worth  one  third  more  Large  tra^, 
which  for  a  long  period  may  have  been  in  the  occupation  of 
one  mrin,  m<iy  by  private  conveyances  be  transferred  to  ten« 
How  tht  n  can  an  overfeer  know,  what  portion  of  this  trad  each 
of  th*  ten  occupies  ?  Nothing  could  be  done  in  fttch  a  cafe^ 
wichuut  admiirions  from  the  mouth  of  the  occupier  .^Thefe 
cannot  be  fbrccd  Irom  him.  The  cafe  1  have  now  put  is  a  very 
common  one  fitice  the  fr  qutncy  of  incloHng  pariflies*  Lands^ 
the  value  of  which  bufore  wasi  known,  arei  under  inclofing  adls, 
convened  t-^  liii^crtnt  perfoub.  Large  pariflies,  which  for  a 
century  have  been  occupied  by  two  or  three  farmers  only,  are 
diviiiett  amotigli  a  lit  zt;i  proprietors*  What  method  has  the 
ovcrfccr  of  difcovcring  t'»e  value  of  each  of  thcfe  portions?  Ic 
can  only  be  c^-one  by  the  partirs  anmicting  them  to  be  of  fonM 
certain  value.  If  the  p^rty  is  obllin<ite,  the  ovtrfeer  muft  rate 
him  at  difcretion  :  And  why  fliould  not  the  obftiaaie  tradefman 
be  liable  to  this  inconvenience. 

The  moment  the  court  has  determined  that  the  order  of  kU 
fions  is  right,  the  inhabitants  of  pari(hes  muft  affembie,  and 
by  mutual  conceflions  agree  how  the  charge  (ball  be  divided* 
An  boneft  man 'will  never  ebje^  to  giving  in  a  fi&racoottnC  of 

.  kU 
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his  propf  rty ;  others  will  perhaps  be  backward,  and  attempt  to     1777. 
compel  their  neighbours  to  (hare  what  ought  to  come  from  theit 


Rix 

purfes.    If  this  fliould  be  fo,  the  overfeers  mud  get  the  beft  in-      ^grfut 

formation  they  cin :  And  they  will  always  (as  the  overfeers  in  C*^"«'»- 
tfie  prefent  cafe  have  done)  value  tho  profits  of  their  trade  at  a  Amootsa. 
much  lower  fum,  than  in  the  opinion  of  every  one  they  amount 
to.  If  any  one  thitaks  himfelf  aggrieved  by  fuch  a  rate,  he 
fhuft  appeal  and  fattsfy  the  juftices  that  he  is  injured.  The 
jiiftices  have  power  to  give  him  redrefs,  and  to  order  him  his 
cofts.  On  the  other  hand,  a  dec! Hon  that  this  property  i«  not 
rateable,  will  ruin  the  landholders  in  the  populous  towns  in  dif- 
ferent parts  of  the  kingdom.  It  will  alfo  deprive  many  of  the 
people  of  England  of  the  moft  valuable  privilege  they  at  prefent 
enjoy  *,  that  of  faying  who  (hall  reprefent  them  in  the  Houfe  of 
Commons'.  In  the  borough  of  Dorchefter  this  muft  neCefTarily 
be  the  cafe.  II  was  the  opinion  of  a  very  learned  roan.  Lord 
Vaughakj  that  where  the  law  is  known  and  clear,  though  it 
be  unequitablie  and  inconvenient,  the  judges  muft  determine  as 
the  law  is,  without  regarding  the  unequitablenefs  or  inconve- 
niency.  Thofe  defedls,  if  th^y  happen  in  the  law,  can  only  be 
remedied  by  parliament ;  therefore  we  find  many  (latutcs  repeal-  , 
ed,  and  laws  abrogated  by  parliamej;tt  as  inconvenient,  which, 
before  fuch  repeal  or  abrogation,  were  in  the  courts  of  law  to 
be  flri£lly  obferved.  But  where  the  law  is  doubtful,  and  not 
clear,  the  judges  ought  to  interpret  the  law  as  is  moft  confonant 
to  equity,  and  leaft  inconvenient. 

In  the  prefent  cafe  the  .law  is  clear:  but  if  it  were  not  fo,  it 
ftill  would  be  moft  confonant  to  equity,  that  all  fhould  contri- 
bute to  the  relief  of  the  poor  who  are  of  ability  to  do  fo.  I 
hope  therefore  that  the  order  of  feflfions  will  be  affirmed. 

Mr.  Dunning  contra^  objefled  that  the  order  on  the  face  of 
it  was  bad^  inafmuch  as  it  did  not  appear,  that  the  fevcral  per« 
fons  whofe  names  were  added  to'the  rate  by  order  of  the  quar-> 
ter  fcilions,  had  notice  of  the  appeal,  or  litigated  the  queftion  at 
the  feilions.  They  were  therefore  without  redrefs  ;  for  it  ne«  - 
ceflarily  precluded  theni  from  their  appeal.  The  feffions  as  to 
them  made  an  original  rate,  without  having  given  them  an  oppor* 
tunity  of  defending  themfelves. 

The  Court  held  this  to  be  a  fatal  objeAion;  and  therefore  that 
the  order  of  feflEons  ought  to  be  qtta(hed. 

Lord  Mantfiildy  upon  the  general  point,  faid,  it  is  a  vrry 
different  queltion^  whether  perfonal  cftate  is  to  be  rated  to  the 

Yofc.IL  L  Ptunt 
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1777.     cxUnt  in  which  it  has  been  argued  to  day,  or  not  to  be  rated  at 
t  *  all  in  any  fhape,  or  under  any  circumftances.    It  would  make 

^grjas  the  poor  laws  very  opprcflivc,  if  a  man  is  to  be  taxed  to  the  cx- 
^dcnsof  ^^"^  of  his  whole  perf on alcftatc  and  income.  In  that  cafe,  every 
Anoovsk'  m^n  who  has  money  in  the  funds^  would  beliable :  Lawyers  fov 
their  fees  }  foldiers  for  their  pay,  iffc.  But  where  men  are  occu- 
piers of  houfes,  and  have  dock  in  trade>  whether  fuch  ftock  ia 
trade  may  be  taken  into  confideration  is  a  very  diflFerent  queftion. 
Some  perfonal  eilate  may  be  rateable :  But  it  muft  be  local  vjfiiU 
property  within  the  partjb*  The  general  queftion  is  too  ex- 
travagant. It  would  be  material  to  (late  what  has  been  the  cuf- 
torn  of  rating.  If  the  ufage  (hould  be  to  take  in  ftock  in  trade^ 
there  would  be  very  good  right  to  fupport  it.  Let  them  there- 
fore try  it  on  the  fpecial  circumftances  of  the  cafe. 

Aston  Juftice.— From  the,  cafe  in  the  9th  Car.  i.  there  are 
a  great  many  which  fay  that  the  local  vifiUe  property  may 
be  rated— but  the  queftion  is,  how  it  muft  be  done*  Suppofe 
It  were  done  by  the  overfeers  in  tlie  manner  done  here  :  if  no- 
tice is  given  to  the  feveral  perfons  rated,  and  they  think  them- 
felves  over-rated  9  they  have  an  appeal  to  the  feffions.  So  if 
a  houfe  has  been  ufually  rated  for  the  houfe  and  ftock  in  trade 
altogether  \  the  rate  is  fo  fpecified  ;  and  if  the  perfon  has  an 
obje£lion,  becaufe  he  is  mounted  too  high,  on  an  appeal,  all 
that  is  a  matter  to  be  laid  before  the  juftices  at  feffions,  who  ad 
as  jurymen  with  refpe£t  to  the  fa£l»  and  judges  as  to  the  de- 
clfion.  Then  the  immediate  point  fpecified  in  the  appeal  is 
produced.  For  notwithftanding  the  ufage,  if  upon  the  general 
queftion,  which  is  what  they  are  now  aiming  at^  it  (hould  turn 
out  to  be  the  law  that  perfonal  property  is  rateablej  if  that  Is 
the  law,  it  muft  ^e  rated  then  ;  though  it  never  Vras  fo  be*' 
.fore.— I  (hould  think  if  the  IzQl  was  fairly  ftated  on  an  appeal^ 
perfonal  property,  if  by  law  rateable,  might  be  called  upoa 
notwithftanding  the  ufage. Per  Cur.  Rule  abfolute. 


f^l'^^'^l  BvLLER  ver/us  HARRisoy. 

Mr.jufticc  TJPON  (hewing  caufe  wliy  a  new  trial  (hould  not  be 
If  moncyljc  granted  in  this  cafe.  Lord  Mansfield  read  his  report  as 

MiHbymif-   follows  : 
take  t»  an 

t^crt,  and  pi  »ced  by  hire  to  the  account  of  his  principal,  but  Mtpmdtver^  money  had  md  re- 
ceived to  tUe  ufcof  the  perfon  fo  paying  it  by  milhdce  wiU  lie  againft  ibe  ajjent-^The  mere  f^af- 
Jing  fuch  mon^y  «n  atttunt  or  makkitg  vefl^  without  any  new  credit  given,  frefti  bills  accepted  or  fur- 
ther iLm  advanced  for  (he  principal  in  confaqucncc  of  it,  i«  nott^uivalcnt  to  a  payment  of  it  over. 
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This  was  an  zGdon  for  money  had  and  received,  brought  by     1777* 
the  plaintiff  againft  the  defendant,  to  recover  back  a  fum  of 


2,100/.  paid  him  as  due  upon  a  policy  of  infurance,  as  agrrtt  for      ^^jj, 
the  infured^  Meflrs.  Ludlow  and  Shaw^  refident  at  New  Tori.  Haehsok- 
This  fum  the  plaintilF  had  paid,  thinking  the  lofs  was  £air« 
Notice  of  the  lofs  was  given  by  the  defendant  to  the  plaintiff  on 
the  20th  of  AptiL     Part  of  the  money  Was  paid  at  that  time,  ^ 
and  the  remainder  on  the  6th  o{  May  following  ;  on  which  day 
the  defendant  paffed  the  whole  fum  in  his  account  with  Meffrs* 
Ludlow  and  Shaw^  and  gave  credit  to  them  for  it  againft  a  fum 
of  3,ooo7.  in  which  they  ftood  indebted  to  him*     On  the  17/h 
of  Mayy  notice  was'  g^vea  by  the  plaintiff  to  the  defendant  that 
it  was  a  foul  lofs.     At  this  time,  nothing  had  happened  to  alter 
the  fituation  of  the  defendant,  or  to  make  it  different  from  what 
it  was  on  the  20th  of  jipril.  He  had  accepted  no  fre(h  bills,  adr 
vanced  no  fum  of  money,  nor  given  any  new  credit  to  his  prin« 
cipals  ;  but  affairs  between  them  and  him  remained  precifely  7n    ' 
the  fame  fituation  as  on  the  20th  of  jfpriL     The  queftion  at  the. 
trial  was,  whether  this  a£lion  could  be  maintained  againd  the 
defepdant,  as  agent  of  the  infured  \  which  depended  on  this  ; 
whether  the  defendant's  having  placed  this  money  to  the  account 
of  his  principals,  in  the  manner  before  dated,  was  equivalent 
to  a  payment  of  it  over. 

In  general  the  principle  of  law  is  clear  ;  that  it  money  be 
mifpaid  to  an  agent  exprefsly  for  the  ufe  of  his  principal,  and  the 
agent  iias  paid  it  over,  he  is  not  liable  in  an  a£lion  by  the  per* 
fon  who  mifpaid  it :  becaufc  it  is  juft,  that  one  man  {hould  not 
be  a  lofer  by  the  miftake  of  another }  and  the  perfon  who  made 
the  miftake  is  not  without  rcdrefs,  but  has  his  remedy  over 
againft  the  principal.  On  the  other  hand  it  is  juft,  that  as  the 
agent  ought  not  to  lofe,  he  (hould  not  be  a  gainer  by  the  miftake. 
And  therefore,  if  after  the  payment  fo  made  to  him,  and  before 
he  has  paid  the  money  over  to  his  principal,  the  perfon  correct 
the  miftake ;  the  agent  cannot  afterwards  pay  it  over  to  his 
principal,  without  making  himfclf  liable  to  the  real  owner  for 
the  amount.  But  the  prefcnt  cafe  turns  upon  this  ;  that  the  ,  ' 
agent  was  precifely  in  the  fame  fituation  at  the  time  the  miftake 
was  difcovercd,  as  before.  At  the  trial  I  inclined  to  think  the 
plaintiff  ought  to  recover ;  but  did  not  direft  the  jury ;  an4 
they  found  for  the  defendant.  I  am  (atisfied  I  miftook  in  leav'- 
ing  it  open  to  the  jury :  For  it  is  clearly  a  queftion  of  law,  not 
a  matter  of  fa^ ;.  And  in  confcience  the  defendant,  is  not  en- 

L  2  titled 


5^7  HILARY  TERM  17  Gborgb  UL  B.  R. 

1777.  .titled  to  retain  the  money.    Therefore  I  Ihould  have  left  it  ta 

■  the  jury  in  this  manner  ;  if  you  are  fatisfied  that  the  money  was 

^IcrfuV    P**<*  '^y  roiftakc,  and  the  defendant's  fituation  not  alteied  by  any 

HAttisbn.  ^ew  circumftance  fince^  but  that  every  thing  remained  in  the 

fame  Hate  as  it  was  on  the  2otb  of  jlpril,  yoa  ought  to  find  for 

the  plaintiff. 

Mr.  Bearcroft  and  Mr.  Davenport^  who  (hewed  caufey  infifted 
that  the  defendant  had  a  right  to  retain  the  money  in  queftion. 
That  the  ihip,  which  was  the  fubjc£t  of  infurance,  was  fuppofed 
to  be  fea-worthy  \  and  the  ,ob]ed  of  the  voyage  was  to  fatisfy 
^jieo/.  part  of  the  debt  due  to  [the  defendant,  their  fa&or. 
They  had  infured,  therefore,  accordingly,  and  drawn  bills  on 
HoUani  to  that  amount ;  which  bills  would  undoubtedly  have 
been  honoured,  if  the  (hip  had  come  fafe.  That  upon  the  (hip 
being  loft^  and  the  money  due  on  the  infurance  coming  into  the 
defendant's  hands ;  he  had  given  his  principals  credit  for  fo 
much  on  account,  and  had  ftruck  the  balance.  This  by.  the 
Verdi£l  the  jury  clearly  had  con(idered  as  a  reft  in  the  books  of 
the  defendant,  and  not  a  mere  placing  to  account  \  and  therefore 
was  to  all  intents  and  purpofes  equivalent  to  a  payment  over« 
As  to  the  fadk  of  there  being  no  change  in  the  fituation  of  the 
defendant  and  his  priricipals,  becau(i^  the  debt  was  Jiot  increafed^ 
there  was  no  nece(Cty  that  it  (hould  be  increafed;  or  that  any 
new  credit  fiiould  be  given.  It  was  fufficient  that  the  money 
was  fully  carried  to  account  by  the  defendant,  and  conGdered  by 
him  as  his  property  at  the  time,  and  for  eleven  days  after.  It 
might  be.  too,  that  under  this  idea  he  was  lulled  into  fecurity^ 
and  did  not  take  any  means  during  that  interval,  to  get  the  money 
from  New  York.  If  fo,  he  would  at  leaft  be  a  fufferer  by  the 
delay,  if  the  verdid  fliould  be  fet  afide. 

Mr.  Wallace  and  Mr.  Dunning  were  in  fupport  of  the  rule  ^ 
but  Lord  Mansfield  thought  the  cafe  fo  clear,  that  his  lord(hip 
(lopped  Mr.  Dunning^  as  being  unneceffary  to  give  himfelf  any 
.  trouble. 

Lord  MiNSFiEisD.— I  am  very  glad  this  motion  has  been 
made :  for  I  defire  nothing  fo  much  as  that  all  queftions  of 
mercantile  law  (hould  be  fully  fettled  and  afcertained  ;  and  it  is 
of  much  more  confequence  that  they  (hould  be  fo,  than  which 
way  the  deciiion  is.  The  jury  were  embarrafled  on  the  queltion 
whether  this  was  a  payment  ever*  To  many  purpofes  it  would 
be.  It  is  now  argued,  that  this  is  not  a  mere  placing  to  account^ 
but  a  making  reft.    U  it  were^  it  would  not  vary  the  cafe  a  ftraw. 

I  verily 
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I  TCtfly  believe  the  jury  were  entangled  in  confldering  it  as  a     1777. 
payment  ovcr«  There  is  no  imputation  upon  a  man  who  trufts  to 


91  mifreprefentation  of  the  inHired.  It  is  greatly  to  his  honour ;  !!^fu]^ 
but  it  makes  it  of  confequence  to  him  to  know,  how  far  his  HAkftisoN. 
remedy  goes  if  he  is  impofed  upon.  The  whole  queftion  at  the 
trial  was,  whether  the  defendant,  who  was  an  agent,  had  paid 
the  money  over.  Now,  the  law  is  clear,  that  if  an  agent  pay  over 
money  which  has  been  paid  to  him  by  miftakd,  he  does  no 
wrong  ;  and  the  plaintiflF  mufl;  call  on  the  principal }  And  in 
the  cafe  of  Mmlman  verfus  — — — ,  where  it  appeared  that 
the  money  was  paid  over,  the  plaintiflF  was  nonfuited.  But,  on 
the  other  hand,  Oiall  a  man,  though  innocent,  gain  by  a  miftake, 
or  be  in  a  better  fituation  than  if  the  miftake  had  not  happened  ? 
Certainly  not.  In  this  cafe,  there  was  no  new  credit,  no  ac- 
ceptance of  new  bills,  no  frefli  goods  bought  or  money  advanced. 
In  (hort,  no  alteration  in  the  fituation  which  the  defendant 
and  his  principals  ftood  in  towards  each  other  on  the  acth  of  ' 
April.  What  then  is  the  cafe?  The  defendant*  has  trailed 
Ludlow  and  Co.  and  given  them  credit.  He  trafficks  to  the  coun« 
try  where  they  live,  and  has  agents  there  who  know  how  to 
get  the  money  back.  The  plaintiff  is  a  ftranger  to  them  and  never 
heard  of  their  names.  Is  it  confcientious  theoi  that  th^  defend* 
ant  (hould  keep  money  which  he  has  got  by  ^ir  mifreprefenta* 
tion,  and  (hould  fay,  though  there  is  no  alteration  in  my  ac- 
count with  my  principal,  this  is  a  hit,  I  have  got  the  money 
and  I  will  keep  it  ?  If  there  had  been  any  new  credit  given,  it 
would  have  been  proper  to  have  left  it  to  the  jury  to  fay,  whe- 
ther any  prejudice  had  happened  to  the  defendant  by  means  of 
this  payment :  But  here'no  prejudice  at  all  is  proved,  and  none 
is  to  be  inferred.  Under  thefe  circumftance  I  think  (and  Mr. 
Juftice  A/Ion  with  whom  I  have  talked  the  matter  over  is  of  the 
fame  opinion)  that  the  defendant  has  no  defence  in  point  of  law^ 
and  in  point  of  equity  and  confcience  he  ought  not  to  retain  the 
money  in  queftion. 

Mr.  Juftice  lyUtes  znd  Mr.  Juftice  AJbhurfi  were  of  the  fame 

opinion^ 

Ftr  Cur.  Rule  for  a  new  trial  abfolute^ 


1-3. 


5<S9  HILARY  TERM  i7GEoaGEllI.  A2?. 

»777- 

( 

Same  day.  EVANS    et  uV   VevJuS   MANtT* 

AHon^  Tuf-    X  TPON  fccwing  caufc  why  a  new  trial  (hould  not  be  granted 
%ltTk  ^"   '^'S  ^^f^>  ^^^   Mansjieli  reported   as   follows :  The 

a  Unkiupt,  finglc  point  favcd  in  this  cafe  was,  .whether  the  plaintiffs,  who 
agLainrTthc    ^^^  aflignccs  Under  a  commiffion  of  bankrupt  againft  one  ■ 
"^o^^fow     ^^^"^^"P^  ibould  have  ftated  themfelvesto  be  affignces  in  the 
.  by  the  bank-  declaration.  This  was  an  aciion  iox  goods  fold  and  delivered  :  There. 
thexorn-      ^^^^    Other  counts  for   money  had  and  received \  and  on  an  ar« 
miflicn,       count  ftated.    The  cafe  proved  at  tlic  trial  was,  that  the  bank- 
name  ihcm-  rnpt  fome  years  after  his  bankruptcy,  and   before  he  had  ob- 
fclvcs  af-      tailed  his  certificate,  continued  to  carry  on  his  trade  as  a  lighter- 
tie  decUra-  man,  in  buying  and  felling  lighters }  and  amongft  others  fold  a 
It'ona^'on'-*  '^g^^cr  to  the  defendant,  who  paid  him  30  /.  part  of  the  pur- 
traa  made    chafe  money  at  the  time  of  the  fale.     Afterwards  the  plaintiffs, 
bankrupt      hearing  of  the  fale,  applied  to  the  defendant,  and  infifted  upon 
hif-re  the      having  the  lighter  delivered  up  to  them,  or  the  purchafe  money 
paid  ;  but  after  fome  converfation  it  was  agreed  between  them, 
that  the  defendant  (hould  keep  the  lighter,  and  pay  the  refidue 
of  the  purchafe  money  only  to  the  plaintiffs,  after  deducting  the 
30/.  paid  to  the  bankrupt ;  and  for  this  refidiie  the  a£lion  was 
brought.     At  the  trial,  the  counfel  for  the  defendant  objcflcd, 
that  the  adion   could  not  be  maintained  ;  becaufe  the  plaintiffs 
did  not  fue  as  aflignees,  nor  (late  themfelvesas  fuch  in  the  decla- 
r.uion.— I  overruled  the  objeflion  \  but  gave  the  defendant  leave 
to  move  for  a  new  trial  \  and  if  the  court  (hould  be  of  opinion 
that  the  obje£tion  was  well  founded,  then  a  nonfuit   was  to  be 
entered- 

Mr.  Wallace  and  Mr.  Buller^  who  (hewed  caufe,  argued,  tliat 
this  being  a  contraf):  to  which  the  plaintifi^s  as  aflfignees  of  the 
bankrupt  were  perfonally  privy  and  parties,  there  was  no  occa- 
fion  for  them  to  (late  their  title  in  the  declaration ;  but  they  had 
a  right  to  fue  in  their  own  names,  as.  an  executor  oradminiftra- 
tor,  who  is  party  to  a  contrad  relative  to  the  goods  of  (he  d<:« 
ccafed,  niay  do. 

Mr.  Dunning  and  Mr.  Morgan  contra^  contended,  that  the  ac*. 
tion  being  brought  in  right  of  the  bankrupt,  the  plaintiffs 
ought  to  have  fct  out  their  title  in  the  declaration  ;  otherwife 
the  defendant  could  not  know  what  anfwer  to  make  to  the  ac- 
tion, ^elides,  it  might  be  that  he  had  a  fett*off  againft  the 
4  t)ankrupt ; 
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bankrupt;  which  clearly  could  not  have  been  pleaded  to  this     1777. 
action.     As  to  an  executor  or  adminiftrator  fulng  in  his  own 


right  upon  a  contradi  relative  to  the  goods  of  the  dcceafedi  the       v*^!!/ 
law  was  clearly  fettUd,  that  wherever  an  executor  fues  in  right     MAi*if. 
oT  his  teftator,   he    muft  name  himfelf  executor  ;    and  cited 
5  Co.  31.     F.  N.  B.  119.  M.     Cro.  Car.  225.     i  Lev.  250. 
Regiflr.  Brev.  143.     iZtra.  1,27  r.     Wi\f.  171.  S.  C, 

Lord  MxNSFiELD.—This  is  an  afUon  for  goods  fold  and  de- 
livered. The  fa£ls  of  the  cafe  are,  that  the  bankrupt,  after  his 
bankruptcy,  and  before  he  had  obtained  his  certificate,  carried 
od  bis  trade  as  a  lighterman,  and  both  built  and  fold  lighters. 
He  fold  one  to  the  defendant  who  paid  him  part  of  the  purchafe 
money :  After  which  the  alGgnees  apply  to  the  defendant  for  the 
value  of  the  lighter  ;  and  fo  far  affirm  the  contra£k  as  to  enter 
into  an  agreement^  by  which  they  are  content  to  be  paid  the  refi« 
due  of  the  purchafe  money,  after  dedu£ling  what  the  bankrupt  ' 
Had  received  :  And  for  this  refidue  they  have  brought  the  prefent 
a£tion.  The  obje£lion  made  is,  that  the  declaration  (toes  not 
ftate  them  to  be  aiTignees. 

On  confideracion  there  feems  to  be  this  di(lin£lion  :  If  the 
alBgnees  bring  ati  aAion  on  a  contrad  made  by  the  bankrupt^ 
hefore,  his  bankruptcy,  they  muft  ftate  themfclves  in  the  decla-  ' 
ration  to  be  affignees.  But  here  the  covwxzfX  was  after  the 
bankruptcy,  when  the  bankrupt  could  have  no  property  of  his 
own.  The  lighter  was  the  property  of  the  aOignees  ;  and  con* 
fequcntly,  the  fale  by  him,  a  contrafi  as  their  agent  by  opera-- 
tionoflaw,  and  on  their  account.  Therefore  it  was  not  nc-  ' 
ccffary  that  they  fliould  ftate  themfclves  to  be  affignees  in  the 
declaration  ;  though  in  refpecl  of  the  evidence  in  fupport  of  the 
aflion,  it  might  be  incumbent  on  them  to  prove  the  trading, 
bankruptcy  and  fo  forth  \  in  (hort,  the  whole  of  their  cafe. 

WiLLEs  Juftice.— I  am  of  the  fame  opinion.  The  fale  by  the 
bankrupt  in  this  cafe  can  be  confidered  in  no  other  light  than  as 
agent  or  (ervant  to  the  affignees. 

AsHHURST  Juftice* — In  the  cafe  of  an  a£lion  at  the  fuit  of  an 
executor,  it  is  clear,  if  the  a£tioji  be  brought  on  a  contrail  made 
by  himfelf  refpedihg  the  goods  of  the  teftator,  he  need  not  name 
himfelf  executor.  Therefore,  I  fliould  doubt  wliether  in  this 
cafe  it  would  be  neceiTary  for  the  plaintiffs  to  go  into  evidence 
of  the  trading,  bankruptcy,  ^c.  For  here  there  was  an  actual 
treaty  between  the  plaintiffs  and  the  defendant  relative  to  the 
fi^att^  in  litigation  \  and  not  merely  a  pronrJfe  by  implipatipi^ 

L4  p( 
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i^Tj.     of  law.    If  foj  the  uGtion  is  founded  on  an  adual  contraA  be- 
■         .  ■■  twccn  the  plaintiiFs  and  the  defendant :  Confequently  the  plain* 
J^*     tiffs  are  entitled  to  rtcoytx fuo  jure. 

UA^m.  L^j^j  Mnnsfiild  and  Mr.  Juftice  WilUs  both  added  that  they 
\pere  very  clear  on  the  laft  ground  mentioned  by  Mr.  Juftice 
AJbhurft. 

Per  Cur.     Rule  for  a  new  triaF  difcharged. 


'■«*•  ith-  PiERSON  ver/us  DuNLOP  et  aV. 

If  theiW^r.  T  TpON  (he wine:  caufe  why  a  new  trial  (hould  not  be  granted 

/rofabiU       V/     .       ,.         r        i_      r  rx  V  j  il       l  \ 

of  (X-  in  this  cafe,  the  facts  as  they  appeared  by  the  report  were 

change,  jg  l^\\^^  . 

who  luf  re- 
ceived a  This  was  an  a&ion  brought  by  the  plaintiff  again  IL  the  defcn- 

Ji%ntd  to  clie  dants,  as  acceptors  of  a  bill  of  exchange,  drawn  by  Robert  Mac 
^curu' ro*  ■^'''^^' upon  them,  forthefum  of  300/.  payable  15  days  after 
him  (the  fight  to  the  order  of  William  Ntchol  on  account  of  freight,  to  be 
cUl^rhiii  placed  to  account  Tipper  advice.  The  plaintiflF  was  owner  of  a 
of  exchange  (hip  of  which  Nichol  wzB  the  captain,  and  the  bill  was  indorfcd 
depofit^fuch  l>y  bim  to  the  plaintiflF.  The  (hip  was  freighted  with  naval 
"*^h  ^'h*  ftorcs  by  Mac  Lintot^  who,  being  unable  to  difchargc  the  freight^ 
«lniwee,and  propofcd  to  draw  the  above,  bill  upon  the  defendants,  and  to 
rccefvc'thc  8*^^  I^ichol  a  certificate  or  navy  bill,  ajfigned  to  the  defendants^ 
inonc>  op-  as  zfecurity  till  the  bill  of  exchange  was  accepted*  Nichol  after 
anfwerabie  indorfihg  the  bill  of  exchange  fent  it  to  the  plaintiff  together 
for  the         y^jj}^  jj  letter  from  Mac  Lintot  to  the  defendants,  in  which  was 

amount  in 

anadion  ,  inclofcd  the  certificate,  which  Mac  Lintot  defired  them  to  ten- 
had  and"  re,  ^cr  at  the  Navy-oSicc,  and  at  the  fame  time  advifed  them,  he 
^kT***  *°  ^^^  </rfl«;«  upon  them  for  300  /.  as  above.  On  the  2d  of  O^o^ 
the  in-  ber  1776,  the  plaintiff  fent  this  letter  with  the  certificate  inclofcd, 
he  may  haw  *"^  alfothe  bill  of  exchange,  to  the  defendants  by  one  Lightfoot^ 
dene  no-  who  delivered  them  accordingly,  and  the  next  day  called  again  for 
amcunts'to  ^^^  ^^^^  ^^  exchange.  The  defendants  delivered  it  up,  faying,  <<  It 
Mcc"f  ^hi  "  ^^"'^  "^^  *'  accepted  till  the  navy  bill  was  paid."  Lightfoot 
bill  of  Ex-  then  demanded  the  navy  bill,  but  they  refufed  to  return  it,  fay- 
S^d«i^i^  ing,  "they  would  receive  the  money  themfelvcs."  On  this 
ofabiilof  fame  day  (the  3d  of  Offober)  the  defendants  had  written  to  Mat 
Uyu  be  «n.  Lintot,  acknowledging  the  receipt  of  his  with  the  certifica4 
TiJZTJl  ^"clofed;  that' they  had  deliyered  it  to  the  Navy^fficc,  and 
paid  for }  it  when  the  money  was  received  they  woAld  advifc  him  of  it:«— That 
wkTng  to^  ^«  ^^^^  ^^'^  ^^^^''^'  ^»'  ionour^  bpt  that  it  waa   drawn  too 

•Gc<pc  tn6ifli  the  ftom  arc  paid  for.  fcOTt 
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Ibott,  being  made  payable  before  the  nayy  bill.  There  were  two     1777. 

prptefts  on  the  bijl  of  exchange :  One  for  non«accept;<ncei  the  r— 

ground  of  which  was  that^the  defendants  would  not  accept  atpr^^  ^w^^ 
fint^  but  would  give  an  anfwcr  the  ntxt  day^  {vit.  4th  of  OBoier)  ^^^^^»9* 
after  poft ;  the  Giber  was  for  non-payment,  the  defendants  faying 
they  had  no  advice.  At  the  trial  the  counfel  put  the  cafe  of  tha 
plaintiff  on /u/o  grounds,  id.  That  the  defendants*  letter  to 
Mac  Lintot  was  an  acceptance.  But;  Lord  Mansfield  faid,  he 
^^ther  thought  it  a  letter  of  credit,  ^nd  that,  to  niake  it  an  ac-* 
f  eptance,  it  fiiould  have  been  fent  to  the  bolder  of  the  bill.  The 
next  ground  was,  that  the  anf^er  of  the  defendants  to  Ligbtfoei^ 
faying,  *<  They  could  not  accept  ^/// the  navy  U/i  was  paid,**  was 
9  conditicina/,  acceptance  :  that  the  plaintiff  had  a  Sen  on  it,  and 
therefore,  as  foon  as  they  had  received  the  money,  they  ought  to 
have  paid  it  to  him.  One  of  the  fpecial  iury  (Mr.  Gorman)  faid^ 
^e  letter  of  the  3d  of  OBober  to  Mac  Lintot  (luck  with  him  -,  be- 
caufe,  though  it  is  an  univerfal  rule  among  merchants  that  a  mere 
^gagement  to  the  drawer  of  the  bill,  is  no  engagement  to  the 
holder  of  it ;  yet  here  it  \*  is  obfervable,  that  when  the  defendants 
wrote  the  letter  of  the  3d  of  OBober  to  Mac  Lintot  (the  drawer), 
^hey  had  the  bill,  the  certificate  and  the  drawer's  letter  before 
them ;  that  the  navy  bill  was  fent  for  the  particular  purpofe  of 
paying  the  bill  of  exchange,  and  that  at  that  time  they  certainljr 
meant  fo  to  apply  it.  The  jury  accordingly  found  a  verdi£l  for 
the-  whole  amount  of  the  bill  in  quellion.  N.  B.  There  were  other 
counts  in  the  Atc\zr2,\xon{ox  money  bad  and  received  to  the  plain- 
tiff's ufe,  iic.  One  ground  of  the  motion  for  a  new  trial  was, 
Aat  the  plaintiff  had  received  180  /.  in  part  of  payment  of  the 
bill  of  exchange  from  Mac  Lintot :  This  was  verified  by  affida- 
vit I  there  had  alfo  been  a  proceeding  in  the  Exchequer  and  an 
injundion  granted* 

Mr.  Dunning  in  fupport  of  the  rule  cont^ndedf  that  this 
adion  could  not  be  fupponed  upon  the  ground  of  a  fuppofed 
acceptance.  That  there  was  no  evidence  which  bordered  on 
the  proof  of  an  acceptance,  except  the  letter  from  the  defend- 
ants to  Mac  Lintot :  But  even  that  could  be  no  acceptance  fo 
as  to  render  them  liable  to  the  holder  of  the  bill }  being  a  tranf- 
^{kion  entirely  between  them  and  Mac  Lintot  the  drawer ;  and 
fubfequent  to  the  indorfement  of  the  bill  to  the  plaintiff.  That 
the  verdift  was  clearly  obtained  on  the  fecond  ground  made  at 
the  trial :  viz.  that  tlic  plaintiff  had  parted  with  the  navy  certi- 

ficate 
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1777.     ficatc  on  the  faith  of  the  bill  being  paid  upon  the  fccurity  of  it, 
■  If  fO|  it  was  founded  on  a  miftake;  becaufe  the  certificate  was 

^  wjli''    crMently  of  a  nature  thkt  could  not  empower  any  body  to  rc- 
pYMLor.    ceiv^  the  money  but  the  defendants.  Therefore,  what  the  plain- 
tiff parted  with,  was  of  no  value ;  and  if  of  no  value,  could 
not  be  a  fufficient  ground  in  law  to  raife  an  ajfum^t  on  the  part 
of  the  defendants. 

Mr.  Wallace  centra  for  the  plaintiff  infifted,  I  ft.  That  the  de- 
claration by  the  defendants,  *^  that  they  could  not  accept  the 
«<  bill  till  the  money  upon  the  navy^certijlcate  waspaid^*^  was  an  un- 
dertaking to  accept  it  then.  That  the  certificate  was  as  money  \ 
and  therefore,  having  value  in  their  hands,  there  could  be  no 
doubt  that  they  meant  to  accept  the  bill,  though  they  afterwards 
refttfed  to  do  fo.  Secondly^  The  plaintiff  had  a  clear  lien  upon 
the  certificate :  for  though  he  could  not  have  received  the  money 
vpon  it,  being  made  payable  to  the  defendants,  yet  it  was 
exprefsly  given  to  him  aS  hisfecuriiy  till  the  bill  was  accepted. 
If  fo,  the  money  received  by  the  defendants  upon  it  was  mo- 
ney received  to  "^his  ufe.  Therefore:;  on  either  ground  the 
,  plaintiff  was  entitled  to  recover.  As  to  the  plaintiff's  having 
received  180/.  from  the  drawer  in  pnrt  of  the  bill  of  exchange,' 
that  was  no  impediment  to  his  reforting  to  the  defendants  for  the 
refidue*  If  the  verdi^i  therefore  wos  for  too  much,  the  plaintiff 
was  ready  to  remit  the  difference  \  but  that  was  no  ground  for 
a  new  trial. 

Lord  Mansfield.— The  counfel  for  the  plaintiff  have  put 
this  cafe  two  ways  :  ift^  That  the  condud  of  the  defendants  wasT 
tantamount  to  an  acceptance,  ^dlyi  That  the  plaintiff  had  a  lien 
on  the  navy  certificate,  and  confequently  a  right  to  the  mo- 
ney received  upon  it  by  the  defendants,  as  fo  much  money 
received  to  his  ufe.  The  ijl  queftion  is.  Whether,  taking  all 
fubfequent  difcoveries  into  confideration,  there  is  fufiicient 
ground  for  the  court  to  fay  the  matter  ought  to  be  re-tried. 
2///y,  What  is  to  be  done  in  refpeft  of  the  fuppreffion  on  the 
part  of  the  plaintiff,  at  the  trial,  of  his  having  received  1 80  A 
from  the  drawer  of  the  bill  in  queftion  ?  As  to  tlie  firfty  I  am 
more  ftrongly  of  opinion  now  than  I  was  at  the  trial,  that,  upon 
the  meritsy  the  verdi^  is  right.  7  he  grounds  are  two :  And  i^, 
I  conGdcr  what  the  defendants  did,  as  an  acceptance.  It  has 
been  truly  faid  as  z  general  rulcj  that  the  mere  anfwer  of  a  mer- 
chant to  the  drawer  of  a  bill,  faying,  "  he  will  duly  honour  it,'* 
is  no  jkcccptance  J  unlefs  aaompanicd  with  circumftances  which 

ma^ 
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Mijr^  induce  a  third  perfon  to  take  the  bill  byindorfement:  But     1777^ 
if  there  are  any  fuch  circuinftances>  it  may  amount  to  an  accept- 


Pimsotf 


ancc,  though  the  anfwer  be  contained  in  a  letter  to  the  drawer,  ^'w^ 
In  this  cafe,  if  it  were  neceflary  to  go  into  tht  queftion»  there  is  2>vi«4'^« 
great  reafon  to  fay,  that  what  the  defendants  did  was  equivalent 
to  an  acceptance.  Niciol  the  captain  had  a  lien  on  the  naval 
ftores  for  freight.  He  had  likewife  a  certificate  given  into  his 
poflefljOD,  as  a  pledge  for  the  money  till  the  bill  of  exchange  wais 
paid.  This  certificate  was  not  fent  to  the  defendants  by  the  poft 
in  the  ufual  courfe  of  trade,  but  was  indofed  to  the  plaintiff 
zs  ^bii  fecuritj.  He  was  not  bound  therefore  to  part  with  it 
till  the  bill  was  accepted.  When  the  plaintiff  tenders  the  bill 
for.  acceptance,  the  defendant  tells  hiip  *'  it  could  not  be  ac- 
*•  cepted  till  the  Jlores  were  paid  for,**  There  may  be  a  can* 
Jitiofialf  as  well  as  an  abfoiute  acceptance.  What  then  is  this 
declaration  by  the  defendant,  but  an  undertaking  that  the  bill 
Ihould  be  accepted,  vfben  the  (lores  nvere  paid  for  ?  After  this^ 
on  the  third  of  O^oher,  he  writes  to  the  drawer  faying  <<  he 
**  would  honour  the  bill,  but  he  (hould  not  have  drawn  it  at  fo 
^*  (hort  a  d^j,  as  it  would  be  due  before  the  (lores  were  paid  for.** 
This  is  an  admiflion  that  he  looked  to  the  certificate  as  to  the 
fund  out  of  which  the  bill  was  to  be  paid.  He  is  then  called 
upon"  for  payment }  at  which  time  he  had  a£lually  received  the 
money  upon  the  certificate.  But  he  refufcs  to  pay,  and  the  onlj 
reafon  affigned  is,  **  the  want  of  advice  "  That  is  a  falferea- 
fon  :  for  he  had  received  advice  ;  and  had  a  fund  in  his  hands 
out  of  which  the  bill  was  to  be  paid.  But  whether  he  had 
advice  or  not'  was  immaterial.  For  here,  the  plaintiff  had  a  lien 
on  the  certificate :  And  this  certificate  he  depofits  in  the  hands 
of  the  defendant  as  a  pledge  for  payment  of  the  bill.  There- 
fore, fuppofing  for  argument  fake,  that  the  defendant  at  the  time 
he  received  the  certificate  had  done  nothing  which  could  amount 
to  an  acceptance,  yet  after  he  had  a£lually  received  the  monejr 
upon  the  certificate,  he  was  bound  to  pay  it  to  the  plaintiff. 
Though  the  certificate  was  payable  to  the  defendant,  he  could 
not  have  received  the  money  upon  it,  if  the  plaintiff  had  not 
delivered  it  to  him.  Therefore,  the  plaintiff  had  from  firft  to 
la(l  a  lien  upon  it.-— The  next  queftion  is.  What  the  court 
ought  to  do  in  confequence  of  the  fuppre(fion  on  the  part 
of  the  plaintiff?  The  a£lual  arreft  of  the  drawer  is  no  dif- 
charge  of  the  acceptor :  And  I  do  not  think  the  fubfequent 
^ofrefpondence,  or  any  of  the  other  circumdances  fincci  vary  this 

cafe* 
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1777*    ^^^'    ^^^  ^^*^  verdid):  is  certainly  taken  for  i8o/.  more  thtit 

• — r— -  was  due.    There  was  no  admifllon  of  this  payment  at  the  trial^ 

'<J<t^m"    which  was  very  wrong ;  and  has  been  Che  occafion  of  filing  9 

PfNLor.    bill  in  the  Exchequer.    Therefore  there  ought  to  be  a  dedaQion 

of  the  money  received,  and  a  proportionable  part  of  thfe  intetcft, 

together  with  all  the  coftsin  the  Exchequer  where  this  difcovery 

was  made. 

Aston  Juftice.-**-!  am  of  the  fame  opinion.    I  think  this  wa$ 
clearly  a  condttioftal  acceptance. 

Per  C»r.**Rule  fov  a  new  trial  difcharged,  upon  die  phan- 

tifT  remitting  the  fum  of  180/.  together  with  the  itftereft  upon 

that  fum  from  the  time  it  was  paid,  and  difcharging  the  cofts  of 

^the  bill 'and  anfwer  in  the  Exchequer,  and  thereupon  the  defend* 

ant's  bill  in  Scacc*  to  be  difmifled. 


f^^^  Savre  ei  al'  ver/us  Minns, 

If  to  a  plea   HP  HIS  was  an  a£lion  of  debt  upon  bond  brought  by   the 

^"^-.7.  plalntiflFs,  who  were  the  flicriffs  of  Middle/ex,  againft  the 

^toinac-   defendant,  a  furcty  of  Jofeph  Stanhope^  one  of  their  bailiffs. 

flieriff*!       Upon  oyer  prayed  of  the  bond  and  condition^  it  appeared  the 

*llintiff*re-  Condition  was  for  the  performance  of  covenants  in  a  certain 

piya/tfrW-  deed  of  indenture  bearing  even  date  with  the  bond.    The  dc<« 

^,Mnd'    fcndant  pleaded,  ift,  Non  ejtfaclum.     2dly,  A  fpecial  plea,  fct- 

that  the  de.  ting  forth  the  indenture  in  the  condition  mentioned,  and  the 

ought  to      feveral  covenants  therein  agreed  to  be  performed  by  the  de« 

dnrmu^*    ftndant,  the  affirmative  of .  which  (material  to  this  queftion) 

^c.  but    '  were  as  follow :  *<  That  the.  faid   Jofepl^  Stanhope  (houid  dulj 

S5*^^'    **  ^^^  lawfully  execute  and  fcrvc  all  briefs,  precepts,  ifc.  direfted 

ought  to      <<  to  the  bailiff  of  the  hundred  of  Ofuifion,  or  to  him  the  (aid 

with  a  vcrU  **  7^/^^  Stanhope,  which  (hould  be  tendered  or  come  to  the 

ficaiion.     •  €i  hands  of  the  faid  Jo/eph  Stanhope  to  be  executed  or  ferved  ; 

<<  and  (hould  make  true  return  in  writing,  fubfcribed  with  his 

«  own  hand,  of, 'to,  or  upon  every  fuch  brief,  isTr.'and  (hould  de- 

<<  liver  the  fame,  together  with  the  returns,  to  the  (heriff*,  iJc. 

^  '  <«  on  or  before  the  day  of  retufn,  Wr.     a.  And  (hould  receive 

<<  into  his  cuftody,  the  body  of  every  prifonerwhom  the  (heriff^ 

«  Wr.  (hould  upon  warrant  tender  to  him,  £^r,     3.  And  (fiould 

«  when  any  goods  or  chattels  by  him  feized  or  taken  (hould  be 

•<  fold,  if  the  money  (hould  come  to  the  hands  of  him  the  faid 

•*  7<>fiP^  Stanhope,  pay  or  caufe  the  fame  to  be  paid  to  the  under- 

"  (hcriff,  his  deputy  or  his  clerk.    And  alfo  in  cafe  any  debt. 

8  ««  damages^ 
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^  damagtefly  fun  or  funis  of  money  wharfberery  (hould  at  anf     1777. 
<^  time  be  recovered,  adjudged  or  decreed  againft  the  plaintiffs 


**  for  the  efcapeof  any  piifoner,  feV.  or  for  any  other  caufe,     ^^^* 
<*  owing  to  the  negligence  or  default  of  the  faid  Jafeph  StanAope^    w*^^" 
'<  he  the  faid  Raivtand  Minns  fliould  fatisfy  and  exonerate  the 
^^  plaintiflfs  from  erery  fuch  damage,  i^cJ*    Thtpleoy  as  to  the 
negathre  covenants  in  the  indenture,  was  fpecial,  that  the  faid 
Jtfipb  Stanb^pt  had  n^  done,  ^c.  in  the  words  of  each  parti- 
cular covenant*     As  to  the    affirmative,   (hat  the  faid  ^J^epb 
S^mAope  had  performed  them  generally* — To  this  plea  the  plain- 
tiffs ri^i^J  a  writ  of  ^^a.  ifiucdon  a  judgment  for  400/.  re- 
OOfiered  againft  one  Charles  Pig^t  at  the   fuit  of  Lucy  Groves^ 
widow^  returnable  in  Michaelmas  Term   1773.    That  on  the 
23d  of  Auguji  1 773,  the  writ  was  delivered  to  the  then  fheriff*s  of 
Middl^ex^  Richard  Oliver  and   Sir  Watkin  Lewes.    That  they 
made  their  warrant  in  writing  to  jfo/iph  Stanhope,  which  was  • 
duly  deliviSted  to  him.  That  on  the  28th  of  September  1773,  Oliver 
and  Levfes  went  out  of  office,  and  the  plaintiffs  came  in,  and  that 
Oliver  zndLewis  did  duly  turn  overall  writs  ^  isfc.  remaining  in  their 
hands  unexecuted.    That  after  the  day  of  the  return  of  the  writ 
Qifi.fa.  vizp  on  the  loth  of  November  1773,  a  rule  was  ferv- 
ed  on  the  plaintiffs  to  return  the  faid  writ,  of  which  the  faid 
Jo/eph  Stanhope  had  notice,  and  ought  to  have  made  a  true  and 
lawful  return  thereto ;  but  he  whcdly  neglected  to  do  fo ;  by 
reafon  whereof  a  writ  of  atuchment  iiTucd  againft  the  plain- 
ti&oothe  5th  cA  February  1774,  and  they  were  obliged   ta 
pay  the  faid  Lucy  Groves  200  /.   fa'r.  of  which  premiffes  the  de- 
fendant afurwards  had  notice,  yet  had  not  exonerated  the  plaiiw 
tiffs,  contrary  to  the  form  of  the  faid  indenture ;  and  this  thef 
prayed  might  be  inquired  of  by  the  country^  (^r.«^There  was  a 
fecond  replication  fctting  forth  another  writ  of  Ji»/a.  iffued  in 
Hilary  Term  I  ^^ 4,  upon  a  judgment  recovered  by  one  JoIh^ 
Gloag  returnable  on  Saturday  next  after  eight  days  of  the  puri- 
fication ;  indorfcd  to  levy  83  /.  beCdes  flieriffs'  fees,  (^c*  and  de- 
livered fo  indorfed  on   the  2d  of  February  to  the  plaintiffs  to 
be  executed  s  by  virtue  of  which  writ  and  of  a  warrant  thereupon 
made  by  the  plaintifi^s,  and  before  the  return,  C^^.  divers  goods  and 
chattels  of,  ifc»  were  fcized  and  taken  in  execution  by  the  faid 
y^eph  Stanhope  as .  fuch  bailiff,  i^c.  and  were  fold  for  61  /.  5  /• 
which  faid  fum  came  to  the  hands  of  the  faid  J.  S  :  by  reafon 
whereof,  the  faid   Jo/eph  Stanhope  ought  forthwith  to  Ba^je  paid 
or  caufed  to  be  paid  to  the  undir^Jberiff,  lie*  the  faid  fum  of  money  ^ 
iic*  And  the  faid  plaintiffs  afterwards^  on  the  1 3th  of  June  1774,   . 

were 
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1777*     vcre  obliged  to  pay  the  faid  funii  of  which  the  faid  Rowland 

—  Minns  had  notice ;  yet  neither  the  faid  J.  S.  or  iJ.  M.  had  c»- 

^^j/,       onerated   the   plaintiffs,  aqd   this   they  further  pray  may  be  m- 
^«c/»«      quired  of  by  the  counfry.^  To  thefc  replications  the  defendant 
demurred^  ind  affigned  feveral  caufes  to  each.     As  to. the  ift, 
{        That  it  concludes  to  the  coutitryy  when  the  fame  ought ^ to  have 
copcluded  with, a  verification.     2d,  That  it  doth   not  appear 
any  warrant  was  granted  by  the  faid  Stephen  and  William  upon 
the  jf.  fa*     3d,  Tha^  it  doth  not  appear  that  Jofeph  Stanhope 
ought  to  have  made  any  return  upon  the  warrant  fo  granted.  -  4tht 
*    Or  that  the  writ  oifi.fa,  was  turned  over  by  the  late  (heriffs  to 
the  plaintiffs. — As  to  the  fecond  replication :  ift,  That  it  con- 
cludes to  the  country^  (5*^.     2d,  That  it  doth  not  zf)fCJX  at  what 
time  any  warrant  was   made  by  the  plaintiffs  upon  the  writ  of 
Ji.fa*  or  to  whom  fuch  warrant  was  directed.     3d)  Nor  is  it  al- 
leged by  whom  the  faid  goods  and  chattels  fuppofed  to  be  feiAcd 
by  y.  S,  werefold^  or  to  whom  the  money^  Sec.  was  paid. 

Mr.  Baldwin  in  fupport  of  the  demurrer,  as  to  the  firft  ob- 
*  jeflioui  infifted  it  was  an  eftablifiied  rule  in  pleading,  that 
wherever  new  matter  is  introduced,  it  is  neceffary  to  conclude 
with  an  averment '^  that  the  oppofite  party  may  have  an  oppor- 
tunity of  anfwering  fuch  new  matter.  2  Bur.  772,  Comwallis 
v.  Savery.-^Weflon  vcrfnd  Chapman^  ^3  Bur.  1,725.  the  pleading 
in  which  latter  cafe,  he  faid,  was  precifely  what  it  ought  to 
have  been  in  the  prcfent.  **  The  plea  was  a  plea  of  performance 
«*  generally.  The  replication  fet  forth  a  particular  warranty  al- 
**  leging  that  the  defendant  had  not  made  a  due  return  to  it,  and 
«  concluded  With  an  averment.  The  defendant  inftead  of  demur- 
«•  ring  as  be  would  have  done  if  the  concluGon  had  been  faulty, 
"  took  iffue  on  the  hBt."  So  here,  if  the  replication  had  conclud- 
ed with  an  averment f  the  defendant  might  have  dented  the 
writ,  and  ought  not  to  be  precluded  from  doing  fo.  As  to 
the  2d,  3d,  and  4th  objections,  he  faid,  it  did  not  appear  that 
this  particular  warrant  was  turned  over  to  the  plaintiffs,  but  only, 
all  unexecuted  writs.  Therefore,  it  might  be  that  the  defendant 
had  executed  this  writ  in  the  time  of  the  late  flieriffs  and  re« 
turned  it  to  them.  That  the  .praftice,  where  a  writ  fued  out 
in  Trinity  Term  and  delivered  in  the  vacation  to  the  then  Iheriffs 
remains  unexecuted  at  the  expiration  of  their  office,  is,  for  them 
to  turn  it  .over  to  the  new  Iheriffs,  who  make  out  zfre/h  war- 
rant  upon  it  directed  to  their  own  officer.  That  here,  the  co- 
venant was;  that  Stanhope  fihould  make  due  return  to  all  war« 
rauts  direHedto  him  by  the  plaintiffs  i  but  no  futh  warratit  ap- 

pear^ 
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{)ear8  to  have  been  direAed  by  them :  Confequently  he  could  not     1777* 
be  bound  to  make  any  return  to  it :  And  therefore  his  fureties 


could    not   be   refponfible.      3  Co.  72.  Fin.  vol.  ig.  p.  453J     ^^]^* 
E.  a.#/.  3.  «»//«« 

MlMMfc 

He  obferved  in  like  manner  upon  the  ad  and  3d  objections 
to  the  ad  rq>licatton,  that  as  it  did  not  appear  that  Stanhope  was 
the  officer  to  whom  the  warrant  was  direfbed,  or  that  the  nto*- 
ney  was  paid  to  himi  the  defendant  was  not  anfwerable. 

Mr.  Davenport  for  the  plaintiffs  anfwered  all  the  objeClions 
to  the  fatisfa^ion  of  the  court,  except  the  firft. 

Lord  Mansfield. — I  take  this  to  be  a  rule  in  pleading :  That 
you  cannot  go  to  iflixe  on  a  general  averment  of  performance : 
And  the  reafon  is  this.;  that  the  queftion  may  be  brought  to  ' 
fome  degree  of  certainty,  and  notice  given  of  what  is  to  be 
agitated  at  the  trial.  When  a  particular  breach  is  afligned, 
there  is  an  affirmative  o£Fered  on  one  fide,  upon  which  the  other 
may  'take  iflue.  But  here  there  is  a  general  averment  \  and  no 
iffiie  is  ofiered  by  the  replication.  Therefore,  upon  this  objec- 
tion, I  am  of  opinion  with  the  defendant.  Upon  all 'the  other 
points  I  am  clearly  with  the  plaintiffs. 

Leave  to  amend. 


THE  END  OF  HILARY  TERM. 
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j^'ui^L  Re*  ver/ks  Hardy/ 


The  court 
mliX  not 


HTHIS  came  before  the  court  upon  a  rule  to  (hew  caufe^ 
qwUh"^'  why  an  order  of  feffions^  confirming  a  rate  made  by  the 

SnkftitVs  churchiJi'ardcns  and  bverfeera  of  the  poor  of  the  parifli  of  St. 
tineqiia]  Clement  in  the  city  of  Norwich,  in  and  by  virtae  of  a  private 
SSTofit.  ftatute  the  \o  Ann.  c.^6.  intituled  *»  an  aft  for  ere£ling  a 
**  workhoufe  and  for  the  better  employing  the  poor  of  the  faid 
•*  city,"  fbould  not  be  quaflied  for  inequality-  The  order  of 
feflions,  after  dating  that  the  defendant  had  appealed 'from  the 
above  rate,  fet  forth  a  claufe  in  the  ftatute,  by  which  a  power 
is  given  to  the  governors  and  guardians  of  the  faid  workhoufe, 
,  to  raifc  and  aflcfo  certain  fums  weekly  for  the  maintenance  of 
the  poor,  on  the  refpefiive  inhabitants,  and  on  every  parfon  and 
vicar,  and  on  all  and  every  the  occupiers  of  lands,  houfes,  te- 
nements, tithes  impropriate,  appropriation  of  tithes,  and  on  all 
perfons  having  and  ufing  ftocks  znd  per/onal  elates  in  the  refpec- 
live  pariflies,  towns,  hamlets,  or  precin^is  within  the  faid  city» 
according  to  their  feveral  and  refpe£live  values  and  eftates.  It 
then  went  on  to  ftate,  that  on  hearing  the  appeal  and  reading 
the  rate,  it  appeared,  that  the  faid  James  Hardy  the  appellant 
was  rated  or  aflefled  towards  the  relief  of  the  faid  poor  within 
the  faid  city,  in  the  fum  of  19  /.  for  his  farm  and  lands  within 
the  faid  pari(h  of  St.  Clement;  and  that  fuch  aflTeflcnent  of  19/. 
was  then  by  all  parties  admitted  to  be  one  full  moiety  or  half 
paf  t  of  his  rack  rent,  or  of  the  real  yearly  value  of  the  (aid  farm. 
And  it  was  alfo  admitted  by  all  parties,  that  every  occupier  of 
lands  and  houfes  within  the  faid  pariih.were  in  /ike  manmr 
equally  aflefled  by  the  faid  rate  for  their  refpe&ive  occupations» 

in 
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Jn  the  fame  proportion  "as  the  faid  James  Hardy^  or  as  rtcar     l^^^m 
thereto  as  may  be.    And  it  alfo  appeared,  and  was  by  all  parties  / 

'adhiitted,  that  the  nu>de  adopted  apd  ufed  in  and  by  the  faoie  ^? 
rate,  for  the  aflcfEng  all  perfons  within  the  faid  parifli  of  St.  HAK»t«j 
Clement  having  and  ufing^ocl  tltiA  perfonal  eftatey  or  having  mo« 
ney  out  at  interdft,  was  to  rate  and  aflcfs  all  fuch  perfons  re- 
fgeflively,  in  the  faid  parifli^  at 'and  after  the  rate  of  one  twen** 
tieth  part  of  fuch  ftock  and  perfonal  eftate^  or  money  out  at 
intereft,  and  to  value  the  intereft  of  fuch  twentieth  part  at  and 
after  the  rate  of  four  ^r  cent. per  ann.  and  then  to  rate  and  aflefs 
one  moiety  of  fuch  twentieth  part  equally  in  that  proportion  or  aa 
near  thereunto  as  may  be.  And  it  further  appeared,  that  ever 
fince  the  pafiing  and  commencement  of  the  f<iid  a£^  of  parlia* 
mem,  lands,  houfes,  tenements^  docks  and  perfonal. eft ateSj  or 
money  out  at  intereft,  of  the  refpedive  inhabitants  within  the 
faid  parifh  of  St.  Clement  have  been  conftantly  there  affelTed 
and  rated  to  the  poor  rates  of  and  for  the  fame  pariOi ;  and 
.which  rates  have  varied  on  the  feveral  afleffments,  according  to  , 
.the^alterations  of  the  circumftances  of  the  inhabitants  of  the  faid  ' 
parifh*  And  it  was  thereupon  moved  by  the  counfel  of  the  faid 
James  Hardy  the  appellant,  that  the  race  aforefaid  fliould  be 
quaihed  for  inequality.  But  this  court  upon  due  confidcration 
of  the  whole  of  the  premifes,  doth  order  that  the  rate  aforefaid 
be^  and  the  fame  is  hereby  ratified  and  confirmed. 

Mr.  Wallace  and  Mr.  Bearcroft  (hewed  caufe. 

Mr.  Dunning  and  Mr.  Kenyon^  contra^  in  fupport  of  the  rule 
for  quafliing  the  order  of  feflionsy  o^jefled,  that  the  rule  of  taz« 
ation  laid  down  with  refpe£l  to  the  afiefimcnt  of  real  and  per« 
fonal  property  in  this  pari(h|  was  manifeftly  unequal*  That 
real  property  being  Tatcd  in  the  proportion  of  one  full  mnety  o£ 
its  yearly  value,  and  perfonafty  at  only  one  moiety  of  a  twentieth 
part^  the  burthen  fuftained  by  the  land-holder  was  infinite!/ 
greater  than  that  impofed  upon  the  ftock-holderj' therefore  the 
rate  was  unequal. 

Lord  MAMSFiELiV.— Unlefs  we  fee  that  up§n  tie  face  pf  the  rate^ 
it  is  unequal^  we  cannot  interfere.     Here  the  Juftices  have    ' 
thought  it  equal,  and  I  do  not  fee  any  thing  in  the  cafe  thit 
fliews  the  party  complaining  is  prejudiced* 

Aston,  Juftice.— If  the  rate  does  not  appear  to  us  to  be  un- 
equal, we  cannot  qua(h  it,  and  fo  it  was  held  in  Rem  verfua  , 
Brsgrave.    4  Bur*  2|49 X. 

Vol.il  M  ^  Mr. 
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2777.         Mr.  Juftice  Willes  and  Mr.  Juftice  JJbburfl  were  of  the  £imc 


opinion. 

Prr  Cur.  Rule  difchaigcd- 


f.  Rex  vnfus  Inhabitants  of  Cardinoton« 

The  grantee  T^HIS  cafe  camc  bcforc    the    court  upon   a  rule  to  flicw 
of  Mvi^ati.  cau&y  why  an  order  of  feifiong,  quafhing  a  rate  orafleiF' 

qnof  the  ri-  ment  made  for  the  relief  of  the  poor  of  the  parilh  of  Canting^ 
twecD  Rhtb  ^^ff  Ihottld  not  be  quaflied  as  to  the  afleffinent  upon  ji/blij  Palmer 
UtM^io  ^^^*  '^^  fpccjal  cafe  ftated  by  the  order  of  feflions  was  as  foU 
'  the  poor  of  lows :  That  AJblej  Pa/mer  E{q  ;  by  virtue  of  letters  patent,  an  z€L 
^  CvZ^^  ^^  parKamenty  and  other  legal  conveyances,  is  feifed  in  fee,  of 
lefpeaof     the  right  of  navigation   of  that  part  of  the  river  Ouze^  which 
ing  frtMD  a*  ^^^B  between  Mrith  in  the  county  of  Huntingdon  and  the  town  of 
^'^^^  j9/f^n/;  and  of  all  the  tolls^  funis  of  money  and  advanuget 
he  himfeif    arifing  and  becoming  payable  for  the  carriage  of  coals  and  all 
«£^r,^    other  commodities  whatfoever,  upon  that  part  of  the  navigation. 
the  tolls  We  That  this  part  of  the  river  was  made  navigable,  for  the  pub- 
.dHctbtrp^^    He  benefit,  by  the  undertakers  and  proprietors,  from  whom 
'*^   '        Mr.  Palmer  claims,  at  a  great  expence }  and  is  ftill  attended  with 
conGderable  charges.    That  by  virtue  of  the  faid  letters  patent 
^  and  aA  of  parliapient,  the  proprietors  are  impowered  to  take 

and  recAve  certain  tells  for  the  carriage  of  coals  and  other  goods, 
and  to  ereEt  ccrtMuJluicei  and  (launches,  for  the  better  keep* 
Ing  up  the  water  and  carrying  on  the  faid  navigation  ^  and  that 
.the  faid  tolls  are  paid  for  pafling  through  every  fluice  and 
in  a  different  rate,  for  different  iluices.  The  feveral  fluices  have 
been  long  (ince  ere£ted  on  the  faid  navigation }  and  in  particu- 
lar one  fluice  acrofs  the  faid  river  in'  the  parj^  ofCardington  in 
the  county  oi  Bedford^  at  which  the  toll  is  three  pence  per 
chaldron  or  load  weight.  That  Mr«  Palmer^  does  not  r^iJe  in 
thp  parifli  of  Cardingtott ;  nor  has  he  any  perfon  reiident  at  that 
fluice,  to  receive  the  tolls  :  But  that  the  tolls  for  that  fluice 
^re  received  at  Barfird  or  Eaton  \  and  the  boatmen  draw  the 
•ticket  to  pafs;  That  neither  Mr.  Palmer ^  nor  any  of  the  former 
proprietors  of  this  navigation,  were  aflTeflTed  to  the  poor  rates, 
for  the  fluices,  or  for  the  tolls  or  profits ;  though  it  has  been 
navigable, and  the  tolls  received,  for  upwards  of  an  hundred 
years :  But  they  have  been  for  many  years  aflfeflcd  to  Carang" 
ton-land-tax,  and  paid  the  following  annual  fumi }  5  /«  13  /«  6  ^- 
I  when 
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Hrhen  the  land  tax  was  four  (hiHings  In  the  pound,  and  3/.     1777 
13  /.  4d.  when  three  (hillings  in  the  pound  }  as  appears  from     ^         * 
the  aflcflment.     That  the  parifli  of  CarJingion  have  lately  af-    ,  w«, 
fcffed  Mr.  Palmer  to  the  poor's  rates y  for  the  laid  fluices,  in  the  ^"^-J^ 
fum  of  feven  (hillings  and  feven  pence  halfpenny,  being  a  rate  uimqtqm* 
at  three  pence  in  the  pound.  . 

This  cafe  was  argued  on  Tuefdaj  the  nth  of  FAruarj  in  laft 
term,  by  Mr.  Bearcrofi^  Mr.  Dunning^  and  Mr.  Pemberton 
againft  the  rule,  and  by  Mr.  Wallace  and  Mr.  Wbitebureb  in  fup- 
port  of  it  *.  Againft  t^e  rule  it  was  argued.  That  this  fpecies 
of  property,  viz.  '<  tolls  and  other  yearly  profits,**  though  ex- 
prefsly  within  the  words  of  the  land-tax  ads,  are  clearly  not 
within  thofe  of  the  ftat.  43  Eliz.  c.  a :  Nor  was  it  the  intention 
of  the  legiflature  that  they  (hould  be  a(refled  to  the  relief  of  the 
poor.  If  it  had  been,  the  legiflature  would  certainly  hare  ufed 
the  fame  words  in  both  cafes:  Therefore  the  diftinAion  maaji«^ 
feftly  (hewed  they  meant  to  aflcfs  them  to  the  ope  and  not  to  the 
other.  Be(ides,  the  value  was  fo  uncertain,  that  a  fair  rate 
could  not  be  made,  adly^  Suppo(ing  it  doubtful  whether  this 
f^eciea  of  property  was  meant  to  be  included  under  the  ftkn 
43  EL  c.  2.  the  ufage  and  pradice  ought  to  govern  j  and  hero 
the  ufage,  from  the  time  the  navigation  was  firft  made,  has  been 
uniformly  againft  their  being  rated.  But  further,  Mr.  Palmer 
does  not  refide,  nor  is  the  toU  even  received  v^tbin  the  parilfat 
but  at  Bafford  or  Eaton.  Confequently,  if  afljeflfable  at  all,  it 
muft  be  a(re(red  where  received,  and  not  to  the  pari(h  of  Car* 
dington ;  and  to  this  purpofe  was  cited  Rex  verfus  ReboWf  A£cbk 
1 2  Geo.  2»B.  R.fzB  dire£tly  m  point.  If  any  diftindlion  could  f  sttrsj^ 
be  made  between  the  two  cafes,  it  was,  that  the  prefent  was  ra*  f^^^t  sU* 
ther  ftronger  than  f  hat  $  becaufe  there,  two  perfons  were  conftant- 
ly  reGdent  in  the  light-houfe ;  the  tolls  of  which  were  the  ob- 
jedof  the  rate.  But  here,  neither*  Mr.  Palmer ^  nor  any  body 
who  could  reprefent  him  ttddcd  in  fhis  pari(h. 

In  fupport  of  the  rule  it  was  contended  that  this  fpecies 
of  property,  though  not  exprefsly  within  the  words,  was  dear- 
ly within  the  meaning  of  the  ftat.  43  Elije.  c.  2.  That  there 
could  be  no  difference  between  thefe  tolls  and  thofe  of  any  other 
dcfieription  ^  as  the  tolls  of  a  market  or  the  like  ;  which  were 
clearly  afleflable  to  the  poor  ;  and  were  fo  held  in  3  Keb.  540. 
^-As  to  the  value  being  uncertain  fo  is  the  value  of  tithes, 
coal-mines,  i^c.  And  even  in  lead-mines,  though  the  adventurers 

*  Mr.  Jttdlct  jifita  WM  ibftnt  «poii\bfr  ifpnneiitff 

M«  lire 
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1777.     arc  not  rateable  on  account  of  the  rifque  they  run,  the  \otA  t( 
for  his  fliarc  *.     In  the  cafe  of  Rex  verfus  Rebow,  inquiry  was 


vfl^i      ditc£kcd  to  be  made  as  to  the  tolls  of  bridges  ;  when  it  appeared 
Inhibi tarns  that  Fulbam^hridge  tolls  are  tnxed  at  the  rate  of  500  Lper  annum* 
»tif  CTON.  Why  not  aflcfs  thefe  tolls  as  well  as  thcAi  ?  As  to  the  objection 
of  their  not  being  received  ivithin  the par'tjb^  they  might  be  re- 
ceived there  if  Mr.  Palmer  chofe  r  they  arc  not  necejfarily  pay- 
able elfcwhere*     But  the  material  thin^is,  that  they  arlfe  within 
theparijh:  The  confideration  for  which  they  arc  paid,  is  the 
pajftng  through  the  Jluice  within  the  parijh  \  and  if  a  boat  went 
no  farther,,  the  toll  would  be  equally  payable.     It  is  therefore 
tompletely  due  within  the  parijh.     The  ground  of  decifion  in 
*  Rebaw's  cafe  was*  that  the  vcflels  did   not  come  within  the 

parifli :  Therefore  the  tolls  were  not  due  there.  But  here  they 
do  arifcy  and  are  due  within  the  parifh. — ^The  court  upon  tliis 
argument  ordered  the  cafe  to  (land  over  to  the  prefent  term» 
that  inquiry  might  be  made  as  to  the  cu^om  of  rating  this  de« 
fcription  of  property  in  other  places. 

Mr.  Dunning  now  dated,  that  in  anfwer  to  the  inquiries  made 
it  appeared)  that  out  of  fourteen  fluices»  being  the  whole  number 
erefled  upon  this  navigation,  one  only  was  rated  to  the  poor. 
That  the  river  /«i7,  near  Bury^  the  Northampton  river.  Lark, 
Ouzej  and  Stower  were  none  of  them  taxed. — ^Mr.  Wiitcburch 
contra^  dated  that  the  tolls  at  Mar/ow,  Oxford^  Reqdingy  and 
feveral  others  on  the  river  Thames  were  ail  rated  to  the  poor. 
"^Thc  court  upon  the  whole  thought  thefe  tolls  were  rateable  ; 
'  and  therefore  dire£led  the  rule  for  qualhing  the  order  of  fcffion^ 
to  be  made  abfolute,  and  affirmed  the  rate. 

^Rowls  V.  Gdltf  Ettfier^  16  Gn,  ^.  B.R.  fiftraf  451. 


-^/'''*»^«^  Kent  ver/us  Bird. 

^/Jrnfabl''^  TJPONOiewingcaufewhyanew  trial  fhould  not  be  grant- 
^«««  cd.  Lord  Mansfield  reported  the  cafe  as  follows  :— This 

menttopay  Was  an  a^ion  brought  by  the  plamti6F,  who  was  a  furgeon 
dofcndar^«  ^"  ^^^^  ^n  Eajl  Indiaman^  againd  the  defendant,  g  paflcngcr 
the  next  In  the  fame  (hip,  to  recover  a  fum  of  1 000  /.  upon  a  fpe- 
Aouw^'^   «>*'  agreement  bearing  date  the  x8th  of  >/jr  17745  by  which, 

.reach,  proe  after  reciting  that  "  whereas  the  plaintiff  had  agreed  to  pa?  to 
vid€dihatif  6  f  7 

/he  did  not  faVe  her  pafiagc  to  China^  the  defendint  would  pay  to  thrplaintiff  icoo/.  at  the  end 
of  one  month  after  (he  arrived  in  the  liver  ^ikamfs,  without  refereme  to  any  prof  trty^  though  one 
ot  the  parties  hidfomeg9cJs  on  Ixnrd,  liable  to  luflfcr  b/ the  lora  of  the  fcaion,  is  a  wagerins 
polic/y  witliia  Uk  ftat.  19  G<rfr«  »•  (.  37* 

"the 
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^  the  defendant  the  fum  of  20/.  fterling  at  the  next  port  the      1777. 
•«  (hip  fliould  arrive  at,  it  was  witncffcd  that  he  the  defend^  ■ 

«*  ant,  in  confidcration  thereof,  did  undertake  that- the  faid  fliip  J^^^ 
"  fliould  fdve  her  paflage  to  China  that  feafon  ;  and  in  cafe  (he  ^«*** 
•*  did  not,  thfen  that  he  \^uld  pay  to  the  pUintiff,  the  fum 
"  of  1,000  /.  at  the  end  of  one  month  after  the  arrival  of  the 
•*  faid  fliip  in  the  river  TkamesJ^  At  the  trial  it  appeared 
that  the  plaiotiflf  c'uly  paid  the  amount  of  :he  20  /  to  the  de« 
fendant  at  the  next  port,  in  pagsi/as  :  That  the  ▼eflel  being  de- 
layed below  the  Cope  and  Madrai^  in'confequence  of  a  mifcal- 
culation  of  five  dnys  in  the  reckoning,  and  the  menfoons  fet- 
ting  in  earlier  than  ufual,  flic  loft  her  paflage.  That  the  plain- 
tiff had  fome  goods  on  board  which  were  liable  to  fufFcr  by 
the  lofs  of  the  feafon  :  And  that  whilft  it  was  fli!l  doubtful 
whether  the  fliip  would  or  jvould  not  fave  her  paflage,  the  cap- 
tain had  applied  to  each  of  the  parties,  to  perfuade  them  to  re- 
fcind  the  agreement  ;  reprefenting  that  the  fum  to  be  paid  in 
either  event,  would  be  more  than  the  lofer  could  aflbrd. 
That  the  plaintifl^  was  willing  to  have  cancelled  the  agreement, 
but  the  defendant  pofitively  refufed.  The  jury  found  a  verdi£i 
for  the  plaintinr,  damages  980  / :  But  I  gave  the  defendant  leave 
to  move  for'a  new  trial  upon  the  qucftion,  whether  this  were' 
not  an  agreement  within  the  ftat.  19  Geo.  2»  e.  37.  and  there- 
fore void. 

Serjeant  Hill  and  Mr.  Wallace  in  fupport  of  the  rule  for  a  new 
trial  argued,  that  the  inftrument  in  queftion  was  clearly  in  the 
nature  of  a  gaming  or  wagering  policy.  That  the  words  of  the 
%Bt  are  general,  "  that  all  afiurances,  intereft  or  no  intereft,  or 
"  by  way  oi gaming  or  wagering^ti^M  be  void  •,"  and  being  in- 
tended to  fupprefs  fraud,  fliould  be  conftrued  liberally.  That 
this  was  clearly  a  fpecies  of  infurance,  being  made  in  terms 
againft  one  of  the  rifks  which  a  cominon  policy  infures  again(l ; 
viz.  that  the  fliip  would  arrive  within  fuch  a  time  in  China.  If 
fo,  it  was  undoubtedly  within  the  intention  of  the'  aft,  being 
made  without  rcfjjrence  to  any  property  on  board,  though  the 
plaintifFhad  fome  little  intereft  in  the  cargo. 

Mr.  Mansfield  and  Mr.  Buller  contra  contended,  that  this  was 
^ot  a  cafe  within  the  words  or  mifchicf  of  the  ftatutc.  Th^t 
it  was  no  infurance  againft  the  perils  of  the  fea  or  lofs  of  the 
Ihip  or  cargo,  nor  againft  any  of  the  common  rifles  in  $:om- 
9ion  policies ;  but  merely  an  undertaking  on  the  part  of  the 
defendant,  that  if  the  fliip  did  not  fave  her  paflage  to  Chinos 

M  3  he 
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17774     lie  would  pay  1,000/.  upon  her  arrival  10  the  riter  Thames.  So 

»-  far  from  being  an  infurancc  on  the  lofs  of  the  (hip,  if  ftic  had 

J^J^     been  loft,  the  defendant  would  have  faved  his  money,    l^or  he 

BiBo.     was  not  to  pay,  except  (he  loft  her  paflage  to  Cbinat  and  after« 

wards  arrived  fafc  in  the  river  Tbameu  That  if  it  refembled  any 

things  it  was  more  in  the  nature  of  u  bottomree  contrad.    But 

to  conftrue  it  an  infurance»  would  be  to  make  every  wagdr  againft 

time  a  policy  of  infurance.    Therefore  they  prayed  the  rule 

might  be  difcharged. 

Lord  Mansfield. — A  policy  of  infurance  is,  in  the  nature  of 
It,  a  contra^  of  indemnity,  and  of  great  benefit  to  trade.  But  the 
nfe  of  it  was  perverted  by  its  being  turned  into  a  wager.  To  re^ 
snedy  this  evil,  the  ftat.  19  Geo.  2te.  37.  was  made  i  which, 
after  enumerating'in  the  preamble  the  various  frauds  and  perni- 
cious pra&ices  introduced  by  the  perver(ion  .of  this  fpecies  of 
contra^,  and,  amoogft  others,  that  pf  gaming  or  wagering  under 
inretence  of  infuring  veflels,  (5^ }  proceeds,  under  general  words^ 
tp  prohibit  a//contra£ls  of  a(rurance  by  way  of  gaming  ox  wagering^ 
Here  the  plaintiff  gives  fo  much  to  the  defendant  in  confidera* 
^  lion  that  the  (hip  (hould  fave  her  paflfage  to  Ciina  i  and  if  not, 
then,  upon  her  returning  fafe  to  England,  he  is  to  receive  i,ooo/. 
If  the  firft  of  thefe  evenu  happened,  the  defendant  won ;  but  he 
could  not  lofe  unlefs  both  happened.  Is  not  this  gaming  i  la 
not  this  wagering  ?  If  this  were  allowed,  all*  wagering  policiea 
wotild  be  turned -into  this  form,  and  the  a£k  would  be  entirely 
defeated.  If  there  is  no  intereft  in  the  cafe,  it  is  gaming  and 
-wagering.    Therefore  the  rule  muft  be  made  abfolute. 

Lord  Mansfield  added,  that  it  would  be  better  for  both  parties 
to  tak^  it  as  a  verdid  for  the  defendant  at  the  trials  without 
coft^  And  the  judgment  was  entered  up  accordingly  |  an4 
the  pretnium  returned. 


rimrfjar.  Minors  et  al.  ver/us  HovGurovt^ 

T 


'THIS  was  an  action  for  a  boat  belonging  to  the  plamtift. 


which  was  loaded  with  coals,  and  was  navigated  on  the 
Birmingham  canal ;  and  was  there  fcizcd  and  fold  by  the  defen- 
dant,' who  was  colleaor  of  the  tolls  and  duties  payable  by  boats 
navigating  thereon.  The  caufe  was  tried  at  the  laft  aflizes  hel4 
for  the  county  of  Warwiciy  when  a  vcrdift  was  found  for  the 
iflaintiffs,  with  13/.  14/.  Cd.  damages,  and  40/.  cofts.  fub» 
jea  to  the  opinion  of  the  court  on  the  following  cafe. 

(n 
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In  ftat.  8  Geo. 3. r.  38.  for  rnikingand maintMiiiiig a  naTigiUe     1777. 

cut  or  canal  from  Bimdngham  to  Biifionei  tsfc.  is  a  claafe  for  the  't^ 

more  eafy  colkaing  the  rates  and  duties  by  the  faid  ad  dire^ed    ^^^'* 

to  paid  }  ••  That  the  mafterst  owners  abd  managers  of  every    Houc«- 

^'  boat,  keel,  and  other  veflel  navigating,  iic.  flinll  give  Bjufi 

^  account  in  writings  iigned,  iSc.  to  the  coliedors,  i^c,  of  what 

**  quantities  of  goods  (hall  be  in  or  belonging  to  each  boat,  iSV* 

*^  from  whence  brought,  and  where  they  intend  to  land  the 

^*  fame :  And  if  the  goods  contained  in  fuch  boat  (hall  be  liable 

*'  to  the  payment  of  dtflPerent  tolls,  then  fuch  mafter,  owner, 

*'  or  perfon  (ball  fpccify  the  quantities  liable  to  the  payment  df 

<<  each  toll:  And  in  cafe  they  negkB  or  refufe  to  give  fuch  ae^ 

**  county  orfj^dll  give  z  falfe  account  \  or  fhM  deliver  anf  fart  of 

*'  their  loading  or  goods  at  any  other  jlace  or  places  than  what 

**  is  or  are  mentioned  in  th^t  account,  they  (hall  forfeit  and  pay 

^*  to  the  faid  company  of  proprietors,  their  fucceffors  and  aifigns^ 

^<  the  fum  of  tenfbillings  for  every  ton  of  goods  which  fiall^  be  in 

**  fuch  boats  or  vefiels  refpe£tiveiy,  of  which  account  (hall  be  (b 

•*  refufed  to  be  given,  or  oivrhxch  fuch falfe  account fhall  be  given^ 

^<  or  which  (hall  be  delivered  out  as  aforefaid,  as  the  cafe  (hall 

**  happen  to  be  ;  over  and  above  the  refpe^ive  rates  and  duties 

^  they  are  obliged  to  pay  for  the  fame.  And  in  cafe  of  neglef):, 

^  refufal,  or  denial  of  payment  on  demand  of  fuch  forfeiture  or 

^'  forfeitures  beforemeationed,  or  any  part  thereof,  to  the  faid 

^*  company  of  proprietors,  their  fucceflbrs  and  alfigns ;  that  then 

*<  and  in  fuch  cafes  the  fame  (hall  be  recovered  and  levied  la 

^  fuch  flMinner  and  by  fuch  methods  as  the  (aid  tolls,  rates  and 

^  duties  are  therein  before  dire£led  and  appointed  to  be  recover- 

^'ed  and  levied.- 

The  plaintiffs  were  owners  of  the  boat  in  queftion  \  which» 
at  the  time  it  was  taken,  was  loaded  with'  coals,  and  was  na« 
vigated  on  the  canal.  The  defendant  is  coUedor  of  the  duties. 
The  coals,  by  the  rate  of  tonnage  fettled  under  the  authority  of 
the  a6^,  were  Uable  to  a  tonnage  of  i/.  jd.  per  ton  ;  and  were 
worth  to  be  fold  2  /.  per  ton,  eaclulive  of  tonnage.  The  plain- 
lift  (or  the  perfons  having  the  command  of  this  boat  under 
them)  delivered  to  the  defendant  as  coUeAor  as  aforefaid,  an  ac« 
count,  in  writing,  of  the  quantity  of  coals  contained  in  the  boat ; 
in  which  account  it  is  ftated  to  be  only  twenty^twa  ton  and  ten 
hundred  weight.  On  the  fame  being  weighed  it  appeared  that  the 
real  weighttbereof  was  ivsentyfour  ton  and  eight  hundred  weight } 
thereupon  the  defendant  (cized  the  boat.    On  the  boat  being 

M  4  fcizedf 
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<777«     ^^^if  the  plaintiffs  immediately  tendered  to  the  defendant  the 
>i    ■   .     ■  money  admitted  to  be  due  for  the  tonnage  of  the  whole  quantity 
*2^'    of  coals,  and  alfo  20  /.  as  the  penalty  forfeited  for  reporting  the 
lioucit.    we^ht  of  the  coals  to  be  two  ton  Icfs  than  the^ real  weight  theur 
^^^*      of  i  and  demanded  the  boat :  3ut  the  defend^^it  refufed  to  ac- 
cept the  money,  tendered,  or  to  deliver  the  boat,  tnfifting  that  the 
plaintiffs  had  forfeited  UnJbU/ings  a  ton  on  the  whole  quantity  rf 
coals  contained  in  the  boat\  and  gave  notice  in  writing  to  the  plain- 
tiffs, **  that  unlefs  they  paid  ten  (hillings  a  ton  for  every  ton  of 
'  '<  coals  contained  in  the  boat,  within  five  days  he  would  fell 
^*  the  boat,  to  levy  that  penalty."     Upon  the  plaintifi«  not 
complying  with  that  demand,  the  defendant,  after  the  end  of 
five  days,  fold  the  boat,  and,  out  of  the  money  arifing  by  the 
fale  thereof,  retained  the  amount  of  the  freight  for  the  coals,  and 
ten  (hillings  a  ton  for  every  ton  of  coals  contained  in  the  boat, 
and  alfo  the  cofts  and  charges  of  the  feizure,  diilrefs  and  fale  i 
and  returned  the  overplus  to  the  plaintiffs.— The  queftion  re- 
ferved  for  the  opinion  of  the  court  was,  Whether,  upon  the  true 
<:on(lru£lion  of  the  above  ftated  claufe  of  the  a£l,  the  plaintiffs 
|iad  forfeited  and  were  liable  to  pay  the  penalty  of  ten  (hillinga 
a  ton  only  upon  the  difference   between   the  weight  or   quantity 
pven  iUf  and  the  aHual  weight  and  quantity  contained  in  the 
boat ;  or  upon  the  whole  weight  or  quantity  contained  in  th^ 
boat  i 

Mr.  Dayrell  for  the  plaintiffs  argued,  that  upon  the  true  con<* 
ftrudion  of  the  ftatute,  the  (ingle  forfeiture  of  ten  (hillings  fer 
ton,  could  only  be  multiplied  by  the  number  of  tons  dver  and 
above  the  quantity  given  in,  and  not  by  the  grofs  number  of 
tons  contained  in  the  veffeL  That  this  was  apparent  from  tke 
znanner  in.  which  the  penal  part  was  worded  t  For  inftead  of  fay« 
ing  that  "  In  cafe  they  (hall  negleS  or  refufe,  ifc.  ox  (hall  givp 
f «  a/al/e  account^  or  (hall  deliver,  l^c.  that  then,  in  all  and  in 
f  <  eiiier  of  thofe  cafes,  they,  (hall  forfeit  apd  pay  ten  (hillings 
'  U  for  every  ton  of  goods  vthichjhall  be  in  fycb  hoati*  and  (lopping 
there ;  the  adl  goes  on  and  fays,  *'  of  which  account  (hall  be 
f«  refufed,  or  of  which  fuch  falfc  account,  fs'r."  which  latter 
words  plainly  (hew  the  forfeiture  is  only  to  accrue  upon  the 
quantity  not  given  in,  ^c  ;  othcrwife  the  repetition  would  haye 
been  fruitlefs.  Bc(ides,  a  different  conftruftion  would  ma^tp 
the  forfeiture  beyond  meafure  fevere  and  oppreflive,  and  out  of 
^  proportion  tp  the  fraud  intended  to  be  fuppreffed^ 
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Mr.  IFie€lerj:ontra  contended^  that  upon  the  plain  fenfe  and     1777. 

meaning  of  the  (latute,  the  party  offending  in  this  cafe,  was  Ha-  - ? 

.  bie  to  the  penalty  often  (hillings  per  ton  upon  the  whle  quantity  ^^^* 
of  goods  contained  in  the  boat.  That  here  fhe  forfeiture  was  «<>"«»- 
incurred  foF  not  giving  in  a  fall  account ;  therefore  if  falfe  as  to 
any  part,  it  muft  be  falfe  in  tofo.  That  the  words  were  expi^  ; 
**  Shall  forfeit  and  pay  ten  {hillings  for  metj  ton  of  goodsf 
^<  whi9h  Jhali  he  in  fuch  tcat^  of  which  fuch  falfe  account  (hall 
'<  be  given ;"  not  *<  of  which  no  account  (hall  be  given ;''  for  that 
might  have  made  it  clearer  the  other  way  :  but  as  it  now  ftandsy 
it  is  plain  the  forfeiture  was  to  be  accordir^g  to  the  whole  num- 
ber  of  tons  contained  in  the  veflel.  But  if  there  were  any 
doubti  it  was  cleared  up  by  the  fpecific  weight  to  which  the 
fingle  penalty  was  confined,  vi%.  lox.  for  ev^ry  ton ;  for  if 
the  penalty  could  only  be  levied  upon  the  quantity  not  givea 
in,  there  might  always  be' tp  cfi;/.  over  the  quantity  given  in^ 
and  no  penalty  at  all  incurred.' 

Cur*  advifare  vult* 

Afterwards,  on  Monday,  May  I2th,in.this  term,  Lord  Mans^ 
field  delivered  the  refolution  of  the  court  *  as  follows  :  •  Mbmfl^ 

We  are  all  of  opinion,  that  the  penalty  in  this  cafe  (hould  not  J"fticea^ 

be  ten  (hillings  per  ton  upon  the  grofs    weight  or  quantity  of 

goods  contained  in  the  boat ;  but  ten  (hillings  per  ton  only  upon 

the  difference  between   the  weight  or  quantity  given  in,  and 

the  a£iual  weight  or  quantity  contained  in  the  boat.    The  con- 

fequence  is  that  there  muft  be  '  , 

Judgment  for  the  Plmnttffs. 


I 


Warner  et  ah  verfus  Theobald.  ]^^^^ 

N  debt  for  rent,  the. plaintiff  declared  upon  an  indenture  ^of  jt,«,i,^. 
'  leafe  for  21  years,  made  between  William  JFatts{who  at  the  !^**f 
time  of  the  indenture  was  pofiefled  of  the  premifesfor  the  re-  anaOionor 
'fidue  of  a  term  of  61  years  commencing  in  the  year  1759)  on  ^'^^''** 
the  one  part}  and  James  Gubbins  of  the  other  part :  The  de- 
claration ftated  the  demife,  the  entry  of  Gubbins,  (sV.  and  that 
afterwards  Watts  h\A  the  reveriion  to  the  plaintiffs.    Thatfub- 
fequent  tofuchfaleof  thereverfon,  ^Z/tbe  eftate,  t^c.  of  Gub^ 
jm/cameby  aflignment  to  the  defendant^  who  entered,  iSc. 
%htt 'whXcYi  half  a  year* %  itnt^  viz*  20  A  became  due  and  in  ar« 
rear.    The  defendant  pleaded  that ''  nothing  of  the  rent  is  in  ar« 
ff  rear  and  unpaid  as  by  the  declaration  id  above  fuppofed.**  The 

plaintiffs 
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I-' 7 7*    plaintifis  demurred^  and  affigned  for  fpecial  caufe:  T^^Tbat 

— it  was  not  alleged  that  the  rent  was  paid  on  the  24th  of  June 

^wL**    '77^i  ^^  wbtn  it  became  dtse,  or  wien  the  fame  was  paid,    id, 
Tkeo-     That  it  did  not  allege,  that  the  rent  was  paid  iefTre  or  at  the 
*^^^'     time  of  ixhiUting  tie  bill,  or  that  the  fame  was  hoi  then  in  arrear 
and  unpaid. 

Mr.  Buller  for  the  plaintiff  Rated  the  queftion  to  be,  Whether 
in  debt  for  rent  by  an  aiBgnee  againft  an  affignee,  the  plea  of 
fiens  in  arrere  was  a  good  plea ;  and  be  infifted  it  was  not.  Be« 
caufe  upon  fuch  a  plea,  it  is  impoflible  for  the  plaintiff  to  tell 
what  it  is  the  defendant  means  to  infift  on  at  the  trial ;  whether 
he  will  deny  the  original  leafe,  or  any  intermediate ^aflignment ; 
or  whether  he  means  to  fet  up  a  payment  before  or  Jina  the 
^€tton  brought.  For  it  only  fays  <*  nothing  i>in  arrear,!'  which 
mud  relate  to  the  time  of  the  plea  pleaded.  But  it  might  be  in 
arrear  before^  and  at  the  time  of  the  a£lion  brought.  Therefore, 
upon  fuch  a  plea,  non  eonftat  wben,  or  how  payment  was  made  • 
or  whether  levied  by  diftrefs,  or  releafed.  Confequently  the 
plaintiff  is  at  a  total  lols  what  defence  to  prepare  to  meet.  The 
only  inftance  of  a  plea  of  this  kind  is  in  i  Bronvnhw  19.  Hare 
T.  Savilei  and  there  th^  court  held  it  bad.  It  is  true,  that  was 
an  a£Uon  of  covenant  for  rent,  but  there  is  no  difierence  in  thia 
cafe  between  covenant  and  debt^ 

Mr.  JTood  contra  for  the  defendant  faid,  the  whole  diftlnAioa 
was  between  debt  and  ^pvenant.  That  in  the  latter^  riens  im 
arrere  was  clearly  a  bad  plea,  for  the  reafon  affigned  in  Hare  t. 
Savilei  <<  becaufe  it  confeflcs  the  covenant  .to  be  broken,  and 
*<  tends  but  in  mitigation  of  damages.''  But  debtf  is  to  recover . 
the  fpecific  fum  due  $  and  if  that  is  paid,  there  can  be  no  da- 
mages for  the  detention.  It  is  efiential  that  it  flioold  be  due  at 
the  time  of  the  adion  brought ;  and  that  is  the  only  point  for  the 
defendant  to  anfwer.  The  form  of  the  plea  is,  mi  debet,  in  the 
frefrnt  tenfe  i  which  has  reference  to  the  time  of  the  zQion 
brought.  Li  cpvenant  it  is,  non  infregit  conventionem,  in  the  pa/f. 
fn  detinue^  the  principle  is  the  fame :  The  plea  is  non  detintt  i 
The  only  difference  is,  that  the  one  is  to  recover  goods  and  chat- 
tels, the  other  money.  But  in  this  cafe  riens  in  atnre  is  a  fairer 
plea  than  nil  debet ;  Becaufe  nit  debet  pviis  the  whole  decbration' 
in  iffue ;  whereas,  this  confines  the  queftion  to  the  fingle  fad, 
«  whether  fuch  rent  was  due."  Yet  nil  debet  would  have  been 
a  good  plea.  Hardr.  332.  a  Ld.  Raym.  1,503.  6ul.  Ni.  Pr. 
zd.  edit.  170.  Indeed,  between  nil  debet  and  riens  in  arrere^ 
^    there  is  no  fubftantial  difference.    In  replevin,  the  latter  is  the 

conftant 
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conftant  plea.    So  in  debt  and  in  annuitj)  which  is  in  the  na*     1777* 
""ture  of  an  adion  of  debt— Afl  to  the  fccond  objeAIon,  that  the 


plea  does  not  fay  die  rent  was  in  arrear  at  the  time  of  the  afiion  ^^* 
brought,  the  anfwer  i8»  that  the  plea  relates  to  the  time  of  bring*  Tr  to. 
ing  the  a&ion.$  therefore,  whether  alleged  in  the  paft  or  prefent 
tenfe,  makes  no  difference :  Becaufe  payment  fubfequent  to  the 
aAion  brought  could  not  be  given  in  evidence.  But  if  this  were 
an  objedion,  the  fubfequent  words, ."  ^s  by  the  declaration  is 
<<  fuppofed,"  would  cure  it  eflFedually.  If  not,  it  would  ap. 
ply  to  every  plea  of  non  tfifaElum^  nil  debet^  mn  detinet^  riensper 
sdycifii^  &c.  to  every  aftioh  in  the  Common  Pleas^  and  to  verdiQs  1 
all  which  run  in  the  prefent  tenfe.  But  various  precedents  of 
iimilar  pleas  are  to  be  found  in  Raftall  175,  176.  Winch.  Ent. 
10.  flaaia  finera/ia.  io6.  and  moreover^  it  is  the  conftant 
praAice. 

Mr.  Bulkr  in  reply.  The  plea  of  rimi  in  arrere  is  not  a  general 
iflue ;  therefore  the  cafes  cited  are  not  applicable.  The  words 
«<  as  the  declaration  fuppofes"  are  in  this  cafe  mere  words  of 
form ;  and  do  not  go  to  the  time  when  the  rent  became  due. 
There  is  in  fubftance  no  difference  between  this  cafe  and  Hare 
V.  SaviU :  Hers,  the  allegation  is,  that  the  rent  was  due  on  the 
a4th  of  Jufic  1776.  That  allegation  is  not  anfwered  by  a  plea 
yrhich  only  fays,  '^  nothing  is  now  in  arrear :''  Becaufe  that 
might  be  perfeAly  true^  though  it  were  confefled  at  the  fame 
time  that  the  rent  was  due  when  the  a&ion  was  commenced. 
Therefore  the  plaintiflF  is  entitled  to  judgment. 

LordMANSFiiLD.— Mt.'ITom/  has  fully  fatisficd  me.  No- 
thing can  be  clearer  than  the  prefent  cafe.  The  declaration  Iay8» 
there  is  fa  much  rent  in  arrear.  The  plea  (ays,  there  is  not; 
The  faying  there  is  nothing  in  arrear,  is  the  fame  as  if  he  had 
faid  nil  deUt%  and  it  it  abfurd  to  fuppofe  that  it  relates  to  the 
time  of  the  plea,  and  not  to  the  a£lion.  Befides  it  is  a  moie 
favourable  plea  for  the  pIaind£F}  it  is  an  anfwer  to  the  aAion« 
The  adion  is  in  the  prefex\t  tenfe :  So  is  the  plea.  It  is  the'ge- 
neral  iflue.  If  the  rent  was  due,  and  £r  not  at  the  time  of  thit^ 
pka,  it  could  not  have  ceafed  to  be  due,  but  by  the  plaintifl^'s  ac* 
ceptiog  it:  And  if  fo,  he  waves  the  aftion,  though  it  was  well 
jifrought  at  the  time. 

Fer  Cur.  Withdraw  the  demuncr  on  payment  of  cofta. 
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rhurfday,      GooDRiGHT   ex  dim.  Stevens  ver/ta  Moss  et  al. 

May  ift.  .      * 

CeMiralJ*'    T  JPON"   (hcwing    caufc    why    a    new    trial    fliould   not  be  . 
tlaratiMs^oT  ^^   granted  in  this  cafe,  Mr.  Jufticc   JVilles    reported    frodt 
of  tkpannt     Mr.  Baron  Eyre  as  follows  : 

wCbanctry^       This  was  an  ejeftment  for  two  mefluagcs,  fcf^.  demifed  bf 

evidence,      Samuel  Stevens  on  the  I  ft  o^  March  1776,  for  fevcn  yeirs.   Plea, 

d^ *'Vof       "^  g^^^^y-     Vcrdia  for  the  plaintiff.         V 

•flich  parent,      The  leffor  of  the  plaintiff  claimed  to  be  entitled  to  the   pre- 

mttUdwat    n^ifl^s  for  which  the  ejefl:ment  w^s  brought,  as  couGn  and  heir 

hrn  hrftre     at  law  of  ^fifi  Stevefjs,  whodicd  feifcd.     And  the  only  queftion 

bu["ff/to     >n  the  caufe  was,  whether  the  leffor  of  the  plaintiff  was  the  /f- 

^/J*^'  *•/  &^'^^^  ^^^  ^  Francis  and  Mary  Stevens  ;  or  was  torn  of  Mzvj 

weiiJprk  it  a    he/or i  their  mar riage.^^T or  the  plaintiff,  the  rcgifter  of  the  mar* 

^^^   ^        riage  of  Francis  Stevens  and  Mary  Packer^  dated  November  2d, 

.1703,  and  the  regijler  of  the  Hrfh  of  the  leffor  of  the  plaintiff, 

in   the  following  words,  "  Chriftenings  1704,  Samuel  fon  of 

•*  Francis  and  Mary  Stevens  baptized  July  3d,"  were  produced. 

It  was  infiftcd,  on  the  part  of  the  defendant,  "  that  the  leffor 

•*  of  the  plaintiff  was  born  and  privately  baptized  before  the  mar^ 

*•  fiage^    and    that    there  was  a  public  baptifm  after  the  mar^ 

«*  riagi^*  which  accounted  for  the  regifter.— They  firft  offered 

wttneffes  to  general  declarations  by  the  father  and  mother ^  that 

Samuel  the  leffor  of  the  plaintiff  7<;aj  bsrn  before  marriage^  which 

evidence  Mr.  Baron  Eyrevrzs  of  opinion  to  ry^i?.— They  alfo 

offered  evidence,  that  there  was  a  general  reputation  in  the  place^ 

where  the  father  and  mother  and  Samuelie&dcd,  *'  that  he  was 

<•  born  before  marriage  ;'*  which  Mr.  Baron  Eyre  was  like^ife 

of  opinion  to  rejeft. — ^They  further  offered  to  produce  one  JofepA 

Dowfdl  as  a  wicnefs,  to  prove  that  he  had  heard  one  Crips  fay 

many  times  *<  that  the  leffor  of  the  plaintiff  was  a  bafeborn  child,** 

which  evidence  was  rejeftcd  :  And  laftly,  they  offered  an  anfwer 

of  the  mother  of  the  leffor  of  the  plaintiff  to  a  bill  in  the  court  ff 

Chancery  by  the  committee  of  Ann  a  lunatic,  the  perfon  laft 

feifed,  againft  the  leffor  of  the  plaintiff  and  his   mother;    in 

which  anfwer,  the  mother  declared  him  to  be  illegitimate  \  that  he 

was  horn  before  marriage  and  privately  baptized  \  and  again  pub« 

}icly  baptized  after  the  marriajre :  Which  evidence  Mr.  Baron 

Eyre  was  alfo  of  opinion  to  rejeEl.     Whereupon  a  vcrdidl  paffed 

for  the  plaintiff,  fubjedi  to  the  opinion  of  the  court  upon  thcfe 

points  of  evidence. 

Mr. 


Moss. 
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Mr.  Hoivarth  and  Mr.. Jones nov\r  (hewed  caure,  and  xnfiftcd,     \^^^. 
that  though  the  teftimony  of  parents  in  their  life-time,  or  their  -* 

deckrattons  after  their  deccafe,  might  be  admiffible  in  cafes  where  ,  ,^^^ 
proof  of  the  marriage  was  prcfunfptive  only,  as  hy  cokabitaiion,  JJ**/" 
or  gineral  reputation  ;  yet  neither  their  declarations,  nor  their 
perfonal  teftimony  could  be  admitted  to  baftardize  their  ifTue  ; 
where,  as  in  this  cafe,  the  fa£l  of  the  marriage  was  aflually  prov- 
ed. Iffo,  the  evidence  offered  was  rightly  rcjeftcd.  In  fup- 
port  of  this  pofition  they  cited  the  following  authorities.  Rexm 
V.  Inhabitants  of  Readings  Mich.  8  Geo,  2.  B.  R.  Cafes  temp. 
Lord  Hardwicke'jg.  Rex  verfus  Rook,  Mich.  26  Geo.  2.  B.  R. 
I  Wilf.  340.  Rex  V.  Inhabitants  of  St.  Petet^s  Worcijier.  Bur. 
S^.  Caf  25.  Rex  V.  Inhabitants  of  Stock/and^  Bur.  Set.  Caf. 
506.  %  Mod.  i8q.  Code^  Lib.  2.  tit.,  4.  lex.  26.  Lib.  8.  tit* 
47.  lex,  6.  9.   10.     Dig.  lib.  ^.  tit.  2.  27.     Lib.  22.  tit.  3.  29-, 

Lord  Mansfield. — All  the  cafes  cited,  are  cafes  relative  to 
children  bom  in  wedlock  :  And  the  law  cf  England  is  clear,  that 
the  declarations  of  a  father  or  mother,  cannot  be  admitted  to 
baftardize  the  iflue  born  after  marriage.  But  here  the  evidence 
offered  is  only  to  prove  the  time  when  theiffue  was  born  ;  and  to 
ihew,  whether  it  was  before  the  marriage  or  after.  The  objec- 
tion that  is  made  to  it  goes  a  great  way  indeed  ;  for  it  goes 
to  this  J  that  even  if  the  father  and  mother  were  alive^  their 
own  teftimony  could  not  have  been  received. 

Mr.  Wallace  and  Mr.  Bower  contra^  in  fupport  of  the  rule, 
admitted  the  fa£t  of  the  marriage,  but  neverthelefs  contended 
the  evidence  offered  ought  to  have  been  received.  That  the  legi- 
timacy of  the  leffor  of  the  plaintiff  did  not  depend,  upon  whether 
F.  Stevens  or  a  third  perfon  was  his  father,  fuppoGng  him  to  bq 
adually  born  in  wedlock ;  but  upon  the  faA,  whether  he 
nuas  born  in  wedlock  or  not.  That  the  regifter,  though  evidence 
of  his  being  the  fon  of  M.  and  F.  was  by  no  means  conclujtvt 
as  to  the  time  of  the  birth,  "^hat  then  is  the  beft  evidence  the 
nature  of  the  thing  will  admit  of  }  Moft  clearly  the  teftimony  of 
the  parents  themfelves,  if  alive;  efpecially,  of  the  mother.  If 
fd,'  why  are  not  her  declarations  to  be  received  after  her  death. 
(Lord  Mansfield.  Suppofe  the  father  had  entered  the  day  or 
hour  of  the  child's  birth  in  aleaf  of  his  Bible,  would  not  that  have 
been  evidence  ?  Moft  undoubtedly  it  would.)  And  though 
there  are  many  diftin£tions  in  the  books,  as  to  how  far  an  an- 
fwer,  or  deppfitions  in  one  fuit,  may,  or  may  not,  be  read  in  ano* 
thcr  fuit  not  between  the  fame  parties  j  the  mother's  anfwcr  in 

Chancery 
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1777.  Chancery  is  hcrc^flfercd  only  as  a  folemn  declaration  by  hef  til 
her  life-time.  In  qaeftions  of  pedigree,  declaratioos  of  perfona 
of  the  family  have  beea  frequently  admittpd.  Parents  have 
been  examined  ih  court :  And  in  Rex  v.  Inbabkantt  ofReatUng^^ 
the  mother  was  admitted  to  prove  every  thing  but  the  want  of 
UniBvd*  accefs,  though  the  child  was  bom  in  wedlock.  (Lord  Mansfieid* 
w^»  79'  1^  ^^  formerly  held,  that  if  the  hufband  was  within  the  four 
feas  at  the  time  the  child  was  bom»  no  evidence  could  be  admit- 
ted to  prove  it  was  illegitimate  \  but  that  doArine  was  ovcr- 
f  15^.915.  ruled  in  the  cztt  oiPendrely.  Pendrel\\  and  from  that  time  the 
1 3  p.  n'mu  ^*^  J^^  ^™  fettled  the  other  way  J.) 

*76-  Lord  Mansfield.— The  tvhoU  of  this  evidence  has  been  re- 

jefted.  If  any  part  of  it  ought  to  have  been  received  that  is 
matenalf  there  ought  to  be  a<  new  trial  $  and  there  can  be  no 
doubt  of  its  being  material. 

This  cafe  has  been  argued  at  the  bar  with  a  greater  latitude 
than  I  thought  it  could  have  been.  Tnvo  queftions  have  been 
made :  xft>  Whether  the  father  and  mother  could  have  been  ex* 
amined,  if  a/ivA  adly,  If  they  could,  whether  their  declara- 
tions,  though  ever  fo  folemn,  can  be  admitted  as  evidence  of* 
ter  their  death.  In  this  cafe  there  is  evidence  of  the  faft  of  the 
marriage.  But  there  is  no  evidence  of  the  tune  of  the  Urti,. 
The  regifter  only  proves  the  Chriftening ;  but  mn  eon/lat  from 
thence»  when  the  child  was  bomj  As  to  the  firft  queftioui  I 
ihould  as  foon  have  expe&ed  to  hear  it  difputed,  whether  the 
attefting  witneiTes  to  a  bond  could  be  admitted  to  prove  the 
bond.  I  have  known  it  done  over  and  over  again :  And  it  is 
much  too  clear  to  admit  of  a  doubt.  In  this  court,  at  mfiprius^ 
a  mother  was  allowed  to  prove  a  clandeftine  marriage  at  the 
FUet^  and  no  other  evidence  was  given,  to  (hew  the  legitimacy 
of  the  child.  A  great  eftate  was  recovered  upon  her  fingle  tef- 
timony,  and  no  obje£lion  whatever  darted  as  to  the  admiifi- 
^Adjodgrd  bility  of  it.  In  Lord  Falentia*s  cafe,  in  the  Houfe  of  Lords$» 
-rf/ri/ aid,  ^hcre  the  qucftion  was,  Whether  the  Earl  of  JmgUfea  was  mar- 
ried to  the  Countcfs  Dowager  of  Anglefea  on  the  15th  of  Septem^ 
her  1 74 1,  prior  to  the  birth  of  Lord  Valentia  their  fon,  who' was 
born  in  the  year  1744,  the  Countefs  JD^tv/T^fr,  having  no  in« 
tereft,  was  admitted  as  a  witnefs  to  prove  the  h€i  of  the  mar* 
f  About  the  nagc.  In  Stapylton  v.  Stopyltonl^  upon  an  iflue  to  try  whether 
V!L  ^^M  ^^  plaintiff  was  legitimate  or  not,  the  mother  attended  at 
4.  *   Guildhall  to  prove  he  was  illegitimate.    But  it  happened  that  fhe 

had  made  an  affidavit,  in  which  (he  had  fworn  that  flie  and  her 

hu(band 


Mo«i. 
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hufband  had  been  married  long  before  the  plaintiflF  was. bom;  1777. 
and  this  affidavit  was  intended  to  be  ufed  againft  her.  Upon  - 
this  fa£l  being  known,  it  was  thought  prudent  not  to  call  her  -  ^^' 
But  there  was  not  an  idea  on  either  fide,  that  ihe  was  not  a  pro*  ver^ 
per  witnefs  to  the  hf\  of  the  marriage.— As  to  the  time  of  tie 
iirtbf  the  father  and  mother  are  the  mod  proper  witnefies  to 
prove  it.  But  it  is  a  rule,  founded  in  decency,  morality,  and  po- 
licy, that  they  (hall  not  be  permitted  to  fay  efier  marrit^t^  that 
they  have  had  no  connexion j  and  therefore  that  the  ofispring  is  fpu- 
rious ;  more  efpecialiy  the  mother,  who  is  the  offending  party. 
That  point  was  folemnly  determined  at  the  delegates*  But  the 
queftion  of  accefs  or  non-accefs  is  totally  different  from  giving 
evidence  of  the  time  of  the  birth.«->The  next  queftion  is,  Whether 
the  declarations  of  the  father  «nd  mother  in  their  life-time,  can 
be  admitted  in  evidence  after  their  death?  Tradition  isfuffictent 
in  point  of  pedigree  :  Circumftances  may  be  proved  :  For  in- 
Itance :  Suppofe  from  the  hour  of  one  child's  birth  to  the  death 
of  its  parent,  it  had  always  been  treated  as  illegitimate,  and 
another  introduced  and  confidered  as  the  heir  of  the  famijy  ^ 
that  would  be  good  evidence.  An  entry  in  a  father's  family 
bible,  an  infcription  on  a  tombftone,  a  pedigree  hung  up  in  the 
family  manfion  (as  the  Duke  of  Buckingham*^  was),  are  all  good 
evidence.  So  the  declarations  of  parents  in  their  life-time.  I 
have  known  advice  given  to  a  father  and  mother  to  make  attefted 
declarations  in  writing  under  their  hand  of  the  precife  time  of 
the  birth  of  the  badard  eigne  and  the  fubfequent  marriage, 
to  prevent  controverfy  in  the  family  touching  the  inheritance. 
If  the  credit  6i  fuch  declarations  is  impeached,  it  muft  be  left 
to  the  jury  to  judge  of.  As  to  the  declaration  made  by  the  mo- 
ther of  the  prefent  plaintiff,  in  her  anfwer  to  the  bill  filed  againlt 
her  in  the  Court  of  Chbncery,  it  is  not  like  ofiering  a  depofition 
or  an  anfwer  in  evidence  againft  a  perfon  not  a  party  to  the  ori- 
ginal fuit.  That  cannot  be  done  for  this  reafonj  becaufe  fuch 
perfon  has  it  not  in  his  power  to  crofs  examine.  But  here  the 
anfwer  is  ofiered  only  as  evidence  under  her  hand,  of  her  haying 
made  fuch  declaration.  Therefore  I  am  of  opinion,  that  as 
partol  the  evidence,  which  was  material  in  this  cafe,  and  which 
ought  to  have  been  admitted,  was  rejeQed ;  there  muft  be  a  new 
trial. 

Aston  Juftice. — I  am  of  the  fame  opinion.  I  think  rejcAing 
the  general  declarations  of  the  father  and  mother  was  wrong : 
And  here  the  dcdaratioDS  arc  not  inconfiftent  with  the  regifter, 

but 
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X777.     but  arc  rather  ftrcngthcncd  by  it.     For  if  the  child  was  borri  afi> 
ter  the  marriage,  the  mother  did  not  go  above  eight  months. 
WiLLES,  Juftice.— I  am  of  the  fame  opinion. 


«^001T- 

ftirHT 

."Y^"/*'  Per  Cur.    Rule  for  a  new  trial  abfolulc. 

Mo  IV 


Umtdaj.  Denn  ex  dim.  Tarzwell  verftts  Barnard. 

T  TPQN  (hewing  caufe  why  a  new  trial  fliould  not  be  granted 
in  this  cafe,  Mr.  Juftice  TFiiles  reported  from  Mr-  Baron 
Hotham  as  follows  :<->»This  was  an  eje£lmcnt  tried  at  the  laft 
aflizes  at  Taunton^  in  the  county  of  Somerfet^  for  certain  pre- 
mifes  in  the  parifli  of  Street ^  which  Mary  Tarzwell ^  before  her 
marriage  with  Richard  Skitter^  demifcd  to  the  plaintiff:  She 
claiming  under  an  aflighment  from  JVilliam  Tarzwell  the  younger, 
who  took  under  the  will  of  his  father  William  Tarzwell  the  elder. 
Thomas  Tottle  faid,  he  knew  William  Tarzwell  the  fon.  That  he 
had  an  houfe,  orchard,  and  garden,  at  Street^  which  belonged  to 
his  mother  before,  who  has  been  dead  ten  or  eleven  years.  That 
William  was  in  pofleflion  about  two  years  ago :  But  how  much 
longer  he  could  not  fay.  .But  one  AtwelU  who  lived  there 
above  ttn  years  ago,  paid  rent,  before  that  time,  to  William  for 
one  end  of  the  tenement :  And  William  kept  pofTeffion  of  the 
orchard  ever  fince  his  mother's  death.  The  deed  of  ajftgnment  from 
William  Tarzwell TLiii  Mary  Tarzwell  dzttd  the  26th  of  February 
1771,  was  then  read  5  by  which,  William  Tarzwell^  in  confidcr* 
sition  of  love  and  affeElion^  and  for  divers  fervices  done  and  per- 
formed by  the  faid  Mary  for  the  faid  William^  and  alfo  of  the 
fum  of  ten  Jbillings^  afligned  the  premifcs  to  Mary  Tarzwell^ 
her  executors,  adminiftrators  and  affigns,  for  and  during  all  the 
reft,  reddue,  and  remainder  of  a  certain  term  of  2,000  years,  for« 
merly  raifed  and  granted  thereon,  then  fubfifting,  and  undeter* 
mined,  for  the  yearly  rent  of  onefhilling.  There  was  a  covenant 
**  that  he  had  full  power  to  aflign,"  and  <^  for  quiet  enjoyment 
«<  during  all  the  reft  and  rcGdue  of  the  faid  term  therein  yet  to 
^'  come  and  unexpired."  The  fubfcribing  witnefs  to  this  deed 
s  faid,  that  William  Tarzwell  lived  at  Bladrcp  in  the  parilh  of 

Street^  at  the  time  of  the  execution  of  the  deed :  That  Marj 
was  notpufent:  But  he  was  perfedlly  fober  at  the  rime.  He 
brought  the  deed  with  him  to  her,  and  fome  (hillings  pafled 
from  her  to  him.  It  was  not  called  a  deed  of  gift  j  but  "a  deed 
of  aiTignment.    He  offered  to  give  up  the  writings  to  her  i  but 

(he 
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file  raid  he  might  keep  the  premifes  for  his  life ; '  though  (he  had     1777. 
a  right  to  them  immediately.     It  was  by  her  confent  he  con*-  ■- 

tinued  in  poflcflion.      He  gave  directions  about  the  eftate  ever      J^^^ 
fincehis  mother's  death;  which  was  in  1765  or  1766.    A  year  Babmaao^ 
ago,  WUUam  ofiered  her  ten  pounds  for  the  eftate,  which  (he 
refttfed  \  faying,  at  the  fame  time,  <'  that  it  was  not  her  inten- 
^<  tion  to  turn  him  out.*' 

WiUiam  Southey^  the  officer  of  the  furrogate's  court,  produced 
the  will  of  William  Tarzwell,  the  father,  dated  the  25th  of 
Augufi  1755,  by  which  he  gave  the  premifes  to.  his  wife;  and 
after  her  deceafe,  to  bis  fon  William  during  the  term  he  had 
therein  unexpired.  On  the  will  was  indorfed  the  a£l  of  court, 
dated  the  ift  of  June  1756,  in  thefe  words:  '^  This  was  proved^ 
'*  lie.  on  the  oath  of  Elizabeth  Tarzwell,  fole  executrix  therein 
**  named,  who  was  then  fworn,  C^r."— The  defendant  refufed  to 
enter  into  any  title,  whereupon  a  verdi6k  was  taken  for  the  plain- 
tiff, with  liberty  to  move  for  a  new  trial,  without  cofts,  on  thefe 
two  grounds,  ift,  That  the  deed  of  affignment,  without  the 
production  of  the  original  term  of  2,000  years,  ought  not  to 
have  been  left  to  the  jury.  2d,  That  the  probate  of  the  will  of 
William  Tarzwell,  though  made  21  years  ago,  and  though  eleven 
years  have  elapfcd  fince  the  death  of  the  executrix,  (hould  have 
been  produced,  notwithftanding  the  adl  of  court  entered  upon 
the  will  itfelf. 

Mr.  Mansfield  againft  the- rule,  as  to  the  ift  obje£lion  laid,- 
that  confidering  the  length  of  pofleilion  under  the  will,  and  no 
title  whatever  attempted  to  be  (hewn  on  the.  part  of  the  defend- 
ant, there  was  fufficient  ground,  without  producing  the  original 
deed,  creating  the  term  of  2,000  years,  for  the  jury  to  find  a 
fee.     As  to  the  latter  objeAion,  an  authentic  certificate  from  , 

the  Prerogative  G>urt,  and  produced  by  the  proper  officer,  was 
equivalent  to  the  probate  itfelf  j  being  in  fafi  the  fame  thing, 
only  under  another  form.  ^ 

Mr.  Gould  contra,  contended  that  the  recital  of  one  deed  in 
another,  is  no  evidence  of  the  deed  recited,  though  the  deed  con- 
taining the  recital  be  well  proved ;  becaufe  the  atteftation  of 
the  original  deed  is  ftill  wanting.  .  Roe  v.  Huntington^  Vaughan 
74.  82.  10  Co.  92.  If  the  recital  therefore  was  infufficient,  the 
poflTeffion  had  ikothing  to  apply  to  \  and  clearly  in  point  of  time 
it  would  not  make  a  fee :  for  the  teftator  died  in  1 756 1  and  the 
affignment  was  in  1771- 

Vot.II.     •  N  Lotd 
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1777.         Lord  Mansfield.— -The  fingle  qucftion  in  this  cafe  is,  Whe- 
ther, upon  all  the  evidence  given,  the  plaintiflF  oi^ght  to  be  non- 


w>r  fuitcd,  not  having  fufiiciently  made  out  his  title  ?  The  defendant 
Bainard.  has  not  attemrptcd  to  (hew  any  title.  The  argument  on  the  part 
of  the  dci'endant  has  proceeded  upon  a  fuppofition  of  a  precifc 
title  fct  up.  But  I  confefs  I  do  not  fee  it  in  that  light.  The  title 
is  a  poflcffion  of  20  years.  The  argument  fuppofes  the  tcftator 
had  juft  got  poiTeflion  at  the  time  of  making  his  will.  Bat  that 
IS  not  warranted  by  the  fafts.  It  is  proved  that  in  1 755  he  made 
his  will,  and  gave  the  premifes  in  the  manner  dated  in  the 
report.  How  long  life  was  in  pofleflion  before,  docs  not  ap- 
pear. But  the  defendant  does  not  attempt  to  (hew  any  one 
clfe  was  in  pofleflion  before.  It  reds  therefore  in  prefun\ption  ; 
and  confequently  was  matter  proper  for  the  confideration  of  the 
jury.  The  pofleflion  afterwards  was  clearly  under  the  wiU^  till 
within  two  years  before  the  title  tried.  What  clfe  appears  to 
fliew  that  the  title  was  not  a  fee  ?  It  is  anfwered,  that  the 
teftator  held  under  an  old  term  of  2,000  years.  But  that  will  not 
avoid  the  title,  if  the  jury  are  fatlsfied  that  he  has  been  in  pofief- 
iion  20  years.  '^If  no  other  title  appears,  a  clear  pofTeflioR  of 
20  years  is  evidence  of  ^a  fee ;  mot  that  he  held  under  the  leafc. 
The  leafe  is  one  of  his  muniments.  No  man  has  a  leafe  of 
2,000  years  as  a  leafe  \  but  as  a  term  to  attend  the  inheritance. 
Half  the  titles  in  the  kingdom  are  fo.  Therefore  unanfweredi 
I  think  this  was  very  good  evidence  to  leave  to  the  jury. 

Per  Cur.  Rule  difcharged. 


FrUay,     GoODTiTL'E  €Pc  dim.  Robert  Edwards  ver/t4s  Peter 
^^y  ^'^'  Bailey. 

wh^chisT'  TJPON  (hewing  caufe  why  the  nonfuit  entered  in  this  cafe 
fainaus  Rc    ^^    fhould  not  be  fet  afide,  and  a  new  trial  £:ranted,  the  fa£ls 

tion  to  re-  ,        ,  <•  v«.  o  ' 

covxr  the     appeared  to  be  as  follow  : 

The  itffor  of  ^^  ^^'3s  an  ejcdlment  brought  for  two  tenements  in  the  countjr 
ftiiir!f^"bf  ^^  Dorfet^  dillinguiftied  by  the  names  of  the  greater  and  Icfs  te- 
ptrniittcdto  ncment.  The  plaintiff  claimed  under  the  will  of  one  Nicholas 
I'^ndVd'  J^dwards^  dzicd  March  1 2th  1 750,  by  which  he  devifed  the 
undc»kiscwn  premifcs  in  queftion  "  to  his  wife  F.  Edwards,  ibr  life,  and 

tundy  cove     *  *  . 

ranting  that  "  after  her  dcceafe  to  his  brother' Jt^Aw  Edwards^  to  be  at  his 
IhLfet"'  "  ^ifpofal:  But  in  cafe  he  fliould  happen  to  die  before  the 
thciicmicT,  <c  fjid  p^  Edwards^  thcu  he  cave  the  premifes  to  his  coufin 

and  :Ufo,  tor  .        '  •  *^  tt    1>  k     * 

further  a£'nr»  *     K9fftr$ 
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•*  Roiert  Edwards,  (the  plaintifF,)  and  his  heirs  and  aflSgns  for     X777# 

"  ever:"  And  hcdiedl  foon  after*  Upon  his  death,  John  Edwards  — ^ 

entered  into  and  kept  pofTeffion  of  the  greater  tenement  during  titl* 
his  life;  and  by  will  dcvifcd  hth  the  tenements  to  the  defend-  g'!'''^' 
ant  Peter  Bailey.  He  was  poflcflcd  of  feveral  •  other  premifes 
which  lie  devifed  to  the  leflbr  of  the  plaintiff,  by  the  fame  will : 
And  died  in  the  life-time  of  Frances,  the -widows  who,  upon  the 
death  of  Nicholas  her  huiband,  entered  into  and  kept  poflcflion 
of  the  lefs  tenement  till  (he  died.— Upon  the  death  of  John^ 
Peter  Bailey^  the  defendant,  took  poflcflion  of  the  greater  tene- 
ment, which  John  during  his  life  had  occupied.  Soon  afterj 
Robert,  the  leifor  of  the  plaintifF,  by  deed  of  releafe^ ,  bearing 
date  5th  January  1764,  reciting  the  will  of  Nicholas,  and  alfo 
reciting  the  will  of  John  Edwards,  the  brother  of  Nicholas ;  and 
further  that  Frances  the  widow  had  furvivcd  John,  whereby  the 
reverfion  of  the  premifes  was  become  vefted  in  him  Robert  in 
fee ;  reciting  alfo  that  it  had  been  agreed  that  he  the  faid  Robert 
ihould  renounce  all  his  right,  title,  and  intereft  in  the  faid  pre- 
mifes, to  Peter  Bailey,  the /aid  Nicholas  Edwards  having  no  power 
todevife  the  fame  \  he  did  thereby  renounce,  remife,  releafe,  and 
for  ever  quit  claim  to  the  faid  Peter  Bailey,  and  the  heirs  male 
of  his  body,  all  the  faid  premifes,  and  all  his  right,  title,  and 
intereft  therein  j  with  a  covenant  for  further  afiurance.  Subfe-' 
quent  to  this  releafe,  the  widow  died  ;  and  then  Robert,  the  lef«» 
for  of  the  plaintiff,  brought  this  ejedment.  Upon  the  releafe 
being  read  and  proved,  feveral  objedlions  were  taken  to  it  at  the 
trial  on  the  part  of  the  plaintiff,  i.  That  there  was  no /»r/t;//^  of 
eftate  between  the  leffor  of  the  plaintiff  and  the  defendant,  at  the 
time  of  the  releafe.  To  this  it  was  anfwercd,  that  it  was  not 
a  releafe  by  way  of  enlargement  of  the  eftate,  but  pur  mitter 
le  droit,  therefore  no  privily  was  neccffary :  But  this  objedion 
was  given  up.  2.  That  in  refpea  of  the  leffer  tenement,  the  widow 
being  in  poffeffion,  there  was  no  eftate  in  Peter  Bailey  at 
the  time,  upon  which  the  releafe  could  operate.  3.  That  it  was 
fraudulent  upon  the  face  of  it,  being  without  confideration ;  and 
alfo,  for  that  the  recital,  relative  to  Nicholas  having  no  power  to 
devife  the  premifes,  was  falfe  ;  to  pro^  which,  the  plaintiff  in 
reply  produced  the  wHl  of  John,  the. father  of  Nicholas,  giving 
the  premifes  to  Nicholas  in  fee.-^But  thefeob)e£lions  were  over- 
ruled by  the  judge,  who  thought  th»t  as  the  leffor  of  the  plain- 
tiff took  a  confiderable  eftate  undtr  the  vriU  of  John  Edwards, 


Bailiy. 
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under  which  the  defendant  claimed,  he  ought  not  to  be  allowed 
to  impeach  it ;  and  accordingly  direAed  a  nonfulc. 

Mr.  Mamfitld  and  Mr.  Bulkr  now  argued  in  fupport  of  tlic 
nonfuit,  and  againft  the  rule  for  a  new  trial.  -Mr.  Serjeant 
Heaib  centra^  for  the  rule. 

For  the  defendant  it  was  argued,that  fuppofing  the  releafecoxXA, 
Dot  operate  z%fucb^  for  want  of  a  fufficient  pofleifion  in  the  rt- 
leafee  at  the  time,  yet  it  might  operate  z^z  grant  of  the  reverfion. 
It  is  a  fettled  rule  in  the  conftrudion  of  deeds,  that  if  fufficient 
appears  to  fhcw  the  intention  of  the  party  to  convey,  though  it 
cannot  take  effcA  in  the  precife  form  in  which  it  was  intended, 
jt  (hall  opefate  in  the  way  in  which  it  can,  rather  than  the  in- 
tent of  the  parties  (hall  be  fruftrated.  Shfpfiardf  in  his  Toucb-^ 
Jione  821  fays,  *'  A  deed  made  to  one  purpofe,  may  enure  to 
«  another  \  if  meant  for  a  releafe,  it  may  amount  to  a  grant  of 
"  the  revcrfionj  or  e converfo.**  So  in  2  IVilf,  75.  a  deed,  intended 
for  a  releafe,  was  held  to  operate  as  zeovenatittojlandfcifid: 
And  the  cafes  there  cited  e(labli(h  the  do£lrine.  If  fo,  nothing 
can  be  clearer  than  the  intention,  of  Robert  to  convey  in  this 
cafe ;  not  only  from  the  general  words  of  the  deed,  but  from  the 
covenant  for  further  aflurance.  But  a  decifive  anfwcr  is,  that 
the  plaintiflF  is  eftopped  by  his  own  deed.  The  claim  he  fcta 
up  is  exprefsly  againft  his  own  deed,  and  the  objedlions  made  to 
the  form  of  it,  go  to  defeat  it.  No  man  (hall  be  ftvfFered  to  do 
that.  As  to  the  obje£lion  of  yraiM/,  becaufe  the  recital  relatlTC 
to  Nicbff/asy  is  falfe,  the  circumftances  manifeftly  (hew  there  was 
fome  inftrument,  though  none  fucb  has  appeared,  under  which 
John  Edwards^  was  entitled,  which  warranted  him  in  taking 
pofledion  of  the  greater  tenement,  as  he  did,  in  the  lift-time 
of  the  widow,  and  difpofing  of  them  both  at  his  death,  not- 
withftanding  the  will  of  Nicholas.  With  rcfpe£l  to  there  being 
no  cotiftderation^  the  eftate  which  the  plaintiff  took  under  the 
will  of  John  Edwards^  was  a  fufficient  confideration  for  his  con- 
firming the  devife  of  the  premifes  to  the  defendant.  But  if  it 
were  not,  as  the  plaintiff  is  content  to  take  fuch  eftate,  he  ought 
not  to  difturb  the  other  devifees  in  the  will.  Therefore  upoa 
every  ground  the  nonfuit  was  right. 

Lord  Mansfield  as  to  the  obje£lion  of  fraud  obferved,  there 
was  no  evidence  of  any  fraud ;  that  the  recital  did  not  appear  to 
he  the  indu£live  caufe  of  the  releafe  $  and  unlefs  fome  induce- 
ment was  fhe^n,  fraud  could  not  be  prefumed.  If  any  colourable 
evidence  of  frauci  had  beeo  gitreii|  the  nonfuit  would  have  been 

wrong  I 
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wrong  rbecaure  fraud  in  this  cafe  would  be  9  matter  of  fad  $  of    1777. 
which  the  jury  are  to  judge.    So  if  the  plaintiff  could  have  '" 

made  out  a  cafe  of  miftake^  it  would^  have  been  equivalent  to     Tirts 
fraud.     But  nothing  of  the  kind  appears;  and  as  to  the  con-      W«* 
fideration,  it   might  be  fair  enough.      It  depends  upon  the 
treaty. 

For  the  plaintiff,  as  to  the  other  pointy  it  was  contended,  that 
admitting  the  rule  laid  down  to  be  true  in  its  fulleft  extent,  yet 
nothing  pafTed  by  the  releafe  in  this  cafe  for  want  of  proper  ope- 
rative words.  There  are  appropriated  terms  to  every  conveyance  i 
And  where  the  woxi*^  grauf*  isufed,  being  genus  generaljffimump 
if  the  indrument  cannot  take  eflFe£l  according  to  its  proper  form, 
ic  iball  operate  in  fome  other  if  by  law  it  can.  But  here  the 
words  are  "  renounce,  remife,  releafe  and  quit  claim!*  which  arc 
the  fpecial  form  of  words  adapted  to  a  releafe  only ;  therefore  it 
cannot  operate  as  a  grant.  And  fo  is  Co.  Lit,  301.  V  A  re* 
*'  leafe  cannot  operate  as  a  grant,  becaufe  it  is  a  peculiar  man* 
^^  ner  of  conveyance  adapted  to  a  fpecial  end."  In  the  cafe  from 
2  Wilf.  75.  the  word  ^^  grant**  was  ufed;  and  fo  it  was  in  the 
cafes  there  cited.  But  here  there  is  no  fuch  word,  nor  any 
thing  equivalent  to  it ;  confequently  nothing  pafled  by  the  deed; 
If' not,  the  defendant's  cafe  is  not  aided  by  the  covenant  for 
further  affurance  *,  for  that  at  moft  conveys  only  an  equitable 
right :  And  as  to  its  being  an  eftoppel,  the  plaintiflF  is  not  eftop* 
ped  from  faying  any  things  but  that  the  defendant  has  no  in^ 
tereft. 

Lord  Mansfield. — The  rules  laid  down  in  refpefl*  of  the 
conftruftion  of  deeds  are  founded  in  law,  reafon,  and  common 
fenfe:  That  they  (hall  t3perate  according  to  the  intention  of  the 
parties,  if  by  law  they  may :  And  if  they  cannot  operate  in  one 
form,  they  (hall  operate  in  that,  which  by  law  will  efficftuatc 
the  intention.  But  an  objedion  is  made  in  this  cafe,  which,  it 
is'faid,  takes  it  out  of  the  general  rule  and  the  doftrine  of  the 
authorities  cited  2  And  that  is,  that  in  the  releafe  in  qucftion  the 
word  "  grant"  is  not  made  ufe  of.  But  that  the  intention  of  the 
parties  was  to  pafs  all  the  right  and  title  of  the  plaintiff  in  thefe 
premifes,  is  manifcft  beyond  a  doubt.  One  thing  however  is 
decifive.  This  is  zfi8itious  aft  ion  to  recover  the  prfTellion.  In 
fuch  an  a£iion  if  a  man  has  made  a  folemn  deed  covenanting 
that  another  (hall  enjoy  the  premifes,  and  likewife  for  further 
aflurance,  it  (hall  never  lie  in  his  mouth  to  difpute  the  title  of 
thp  party  to  whom  he  has  fo  undertakenr^  no  more  than  it  (hall 
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1 777*     ^  permuted  to  a  inort);agor  to  difpute  the  title  of  his  mortgsrjg^e. 

"^^  No  man  (hall  be  allowed  to  difpute  his  own  folemn  deed.  There-* 

TiTic      fore  quitunq,  vi4  daia^  the  nonfuit  was  right.     It  would  be  very 

wfvt      yjg  p  fg|  jigj^g  (jjc  nonfuit,  only  to  fend  the  party  into  equity 

and  make  him  pay  the  cofts  that  way. 

Aston  Judice. — This  is  the  common  wording  of  a  rclcafc ; 
•  but  though  in  the  (bape  of  a  releafe,  if  there  are  fufiicienc  words, 
it  may  operate  as  a  grant.  The  lad  ground  however  is  dccifive  : 
It  is  clear  from  the  general  complexion  and  circumftances  of  this 
pafe,  that  there  had  been  fome  difpute  between  the  parties  rela- 
tive to  the  wills  of  Nicholas  Edwards^  auu  his  brother  John ;  and 
that  this  releafe  was  an  agreement  bcftween  them  for  the  purpofe 
of  adjuRing  all  matters  in  difference:  And  there  is  a  covenant 
for  further  aflurance.  I  think  it  would  be  extremely  improper 
sifter  that,  to  let  the  party  take  a  legal  objection  for  the  purpofe 
of  defeating  his  own  folemn  agreement. 

Per  Cur,'  Rule  difcharged. 


Saturday,  Bo:^D  ver/usUjJTr. 

May  loth.  "^ 

If  a  (hip,  ir-  T  TPON  fliewing  caufc  why  a  new  trial  (hould  not  be  granted, 

fr?^]^^  ^"  ?'"«  ^^^^>  ^°^^  ^/fl«x/if/rf  read  his  report  as  follows : 

niaica,«wr.  This  was  an  a£lion  on  a  policy  of  infurancc  upon  the  lhi(^ 

have  fail-  Capd  in  the  We/I  India  trade,  loft  or  not  loft,  at  ^nd  from  Ja^ 

ed  on  or  be-  fj^aica  to  London  \  warranted  to  have   failed  on  or  before  the  I  ft 
lure  a  par-  '  -' 

ticuiarday,  of  Auguft  1 7 76.  The  policy  was  effefled  on  the  20th  of  Au'* 
tiTrn  of  pre-  iHft*  ^11^*  *'  *  premium  of  15  guineas  per  cent,  to  return  5  per 
mium  in  cent,  if  the  ttiip  departed  with  convoy,  and  8  per  cent,  if  with 
v9^>faiUfn  convoy  for  the  voyage,  and  arrived  fafe.  At  the  trial  there 
or  before  the  ^-^s  no  coutrovcrfy  about  the  fa£Vs;  and  they  are  (hortly  thefe  : 
htrportof  The  (hip  was  completely  laden  for  her  voyage  to  Englandy  at 
Sfhcr'cario  St.  Anne' s  in  Jamaica;  and  failed  from  St,  Anne's  bay  on  the 
and  clear-  26th  of  Ju/y  for  Biuefields^  in  order  to  join  the  convoy  there  j 
bcirSiothe  Bluffields  being  the  general  place  of  rendezvous  for  convoy  on 
ot"re.f^cz^  •  tlie  Jamaica  ftation,.like  Spithead  in  England;  and  where  a  con- 
vrus  at  an-  voy  thcn  lay,  which  was  expcded  to  fail  for  England evtry  day : 
T!l  7X^  ^^^  ^^^  g^^^^«'  P"^  ^f  ^^^  way  from  St.  Anne's  to  Bluefelds,  is 
y;  -'" /^*^*^  out  o{  the  dired  courfe  of  the  voyage  from  St.  Anne's  to  England. 
That  (he*  arrived  off  Blutf.elds  on  the  28th  or  29th  of  July : 
'^  where  flic  was  immediately  flopped  by  an  embargo  laid  on  all 

-  ii  tiK  warranty,  ilio' (he  be  afterwards. detained  there  by  an  emharg^^  beyond  the  day.— Th^* 
'uch  piace  of  lenJczvous  be  cut  of  the  Jireff  ccurji-  of  the  voyage,  it  i»  (lo  deviation* 


tkire 
I  ^t  is2 
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vefltlfl  being  in  any  part  of  Jamaica^  and  was  detained  there  till     1777. 
the  6th  of  Augujl^  when  (he  failed  with  the  convoy  for  England  \  " 
but  afterwards,  being  feparated  in  the  paflage,  was  taken  by  an      ^^ 
American  privateer. — Upon  thcfe  fa£ts  the  jury  found  a  verdi£fc     Nurx, 
for  the  defendant. 

Mr.  Wallace  and  Mr.  Baldwin  (hewed  caufe  ;  and  the  cafe  was 
fpoken  to,  pn  two"  feveral  days  in  this  term  :  Firfl,  on  Thur/da/  , 
.  the  24th  of  April  \  and  again  on  Ttiefdayy  the  6th  of  May.  At 
the  tr!al|  the  iingle  qucftiom  was.  Whether  the  (hip  did,  or  did 
not,  fail  on  or  before  the  ift  of  Augujl  ?  But  on  the  argument 
two  points  were  made  on  the  part  of  the  defendants,  i.  Tha{ 
the  departure  from  S/.  Annis^  was  not  a  departure  from  Ja» 
maica  within  the  meaning  of  the  policy.  2.  If  it  were,  that 
the  going  to  Bluefields  was  a  deviation.  As  to  the  lil  point  it  was 
obferved,  that  (hips  in  the  Jamaica  trade  infure  againft  two 
different  ri(ks,  according  to  the  feafon.  i.  The  ri(k  here  in- 
fured,  called  the  Summer  rifk,  which  ends  on  the  i  ft  of  Augujl. 
2.  The  Winter  xx^i  which  begins  on  the  2d  oi  Augujl ^  and  is  fo 
called  from  the  hurricanes  ufual  about  that  time.  KJbricl  de- 
parture therefore  by  x^t  precife  day  fpecificd  in  the  policy,  is  of 
the  very  efTencc  of  the  contraft.  It  is  a  condition  precedent  which 
muft  be  complied  with,  or  the  underwriters  will  not  be  liable. 
To  determine  whether  it  has  been  complied  with  in  this^afe,  the 
terms  of  the  policy  are  material.  Now  this  infur.ince  is  not^  <<  at 
**  znAfrom  St.  Anne^s',*  but,  **  at  Tin^from  Jamaica^**  which  is 
not  only  the  common^  but  necejfury  form  of  policies  upon  Jamaica 
(hips :  becaufe,  as  it  is  the  practice  for  them  to  fail  from-port  to 
port  to  complete  their  lading,  they  are  under  fuch  a  policy  pro- 
tefled  in  coafting  to  and  fro',  till  they  finally  depart  from  the 
ifland  for  England.  For  the  fame  reafon  they  are  never  confidered 
as  hayingy2if/^^/on  their  voyage,  till  they  have  actually  cleared  the 
ifland.  The  queftion  therefore  is,  was  it  the  intention  of  the  Cam 
pelf  when  (he  left  St.  Ann/s,  to  fail  direUly  for  England^  Moft 
clearly  it  was  not.  If  it  were,  Bluefields  was  entirely  out  of  her 
courfe ;  and  confequently  a  deviation.  On  the  other  hand,  can 
there  be  a  doubt  but  if  (he  had  been  captured  in  going  to  Blue* 
Jields^  that  the  underwriters  upon  this  policy  would  have  been  lia« 
ble  ?  For  Bluefields  is  as  much  a  part  of  Jamaica  as  St.  Anne*% : 
And  equally  included  under  the  word  <<  at.**  Either  way  there- 
fore, the  verdi£t  was  right.^  i.  If  the  voyage  begun  at  5/.  Anne*$^. 
die  going  to  Bluefields  was  a  deviation.  2.  If  it  did  not  begin  at 
St.  Anne\^  there  was  no  departure  from  Jamaica  till  after  the  ift 
•f  AufruJl^    Confequently  the  underwriters  are  not  liable* 
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lyTjl  '       Mr.  Dunning  and  Mr.  Buller  contra^  in  fupport  of  the  rule  in- 

* fitted,  as  to  the  ift  point,  that  the  departure  from  St.  Anne^%  be- 

n/trf^  ing  a  departure  from  the  port  of  difcbarge^  with  all  the  cargo^ 
KvTT.  fljip'fi  papers  and  clearances  on  board,  was  a  complete  depar- 
ture from  Jamaica  for  the  voyage.  SuppoGng  the  pradice  to  be 
as  ftated,  that  vefleis  in  this  trade  do  fail  from  port  to  port  to 
complete  their  lading)  and  confequently  are  not  conGdered  a$ 
having  failed  till  they  finally  depart  for  England^  the  inference 
drawn  could  not  hold  in  this  cafe.  Becaufc  here,  the  Capel^  when 
ihe  left  St.  Annis^  had  every  thing  ready :  her  lading  was  com- 
plete \  her  crew,  captain,  cargo>  clearances,  were  all  on  board  ; 
(he  had  no  occaCon  to  go  to  any  other  port ;  and  her  full  inten- 
tion was  finally  to  depart  for  the  voyugc,  meaning  only  to  touch 
at  Bluefields  for  the  fake  of  the  convoy  then  ready.  If  fo,  though  ' 
Bltufields  might  be  a  .little  out  of  the  dire£t  courfe,  it  was  no 
deviation  in  law.  Spiibead^  the  general  rendezvous  for  convoy  in 
England^  is  out  of  the  dirccl  courfe  of  mod  (hips  bound  to  fo- 
reign parts :  yet  it  never  was  held  a  deviation  for  any  (hip  to  go 
there  for  the  purpofe  of  joining  the  convoy.  It  is  z  jujlijiahlc 
reafon:  And  there  are  authorities  in  which  ir  has  been  fo 
held.  Therefore  there  is  no  ground  for  either  objeQion,  and  the 
rule  ought  to  be  made  abfolute. 

Lord  Mansfield. — One  point  now  ftartcd  is  entirely  new  : 
that  fuppofing  the  voyage  to  have  begun  from  St,  Anfu^%^  the  go- 
ing to  BluefieldSf  (which,  it  is  admitted  on  all  hands,  was  out  of 
the  courfe  of  the  voyage)  though  for  the  purpofe  of  convoy  oniy^ 
ihallbe  confidered  as  a  deviation.  In  anfwer,  it  has  been  faid^by 
the  counfel  for  the  plaintiff,  that  there  are  cafes  in  which  the 
contrary  has  been  held.  But  they  are  not  cited.  I  could  wi(h 
therefore  that  thofe  authorities  might  be  particularly  looked  into» 
and  this  ground  mentioned  again.  It  is  a  very  material  point : 
.  '  but  widely  different  from  a  warranty  to  depart  on  a  particular 
dsji  which  is  a  condition  precedent  that  admits  of  no  latitude. 

Adjornaturm 

Upon  this  caufe  coming  on  again,  nothing  new  was  added  on 
the  firft  point.  The  fecond  point  was  put  thus:  Whether,  if  die 
infurance  had  been  from  St.  Ann^z  to  England^  and  the  Capel  had 
gone  tx>  Bluefields  (out  of  her  dircft  courfe)  for  the  fole  purpofe  of 
meeting  with  convoy,  it  would  have  been  a  deviation  ;  or  as  much 
a  ptofecution  of  her  voyage,  as  if  (he  had  diverted  her  courfe  to 
avoid  an  enemy.  Mr.  Dunning  and  Mr.  Buller  for  the  plaintiff't 
contended  i(  would  nQt  haye  been  a  deviation,  and  their  argument 
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was  as  follows :  Whenever  a  (hip  does  that  which  is  for  the  gene-     i  ^^^^ 

ral  benefit  of  all  parties  concerned,  the  aiSt  is  as  much  within  the  -  _ 

fpirit  of  the  policy^  and  confequently  as  much  prote^ed  by  it,  as  if  ^o«** 
expreflcd  in  terms.  It  cannot  be  difputed  but  the  adl  in  this  cafe  N^^. 
was  for  the  benefit  of  the  infurers,  as  well  as  the  infurcd.  BJue^ 
Jiilds^  where  the  (hip  went,  was  the  general  f  lace  of  rendezvous  for 
convoy  \  and  not  a  porty  but  an  open  road :  No  motive  of  trade 
therefore  could,  or  in  h£t  did  carry  her  thither ;  her  cargo  being 
complete  at  St.  Ann/s.     It  is  ti'ue,  as  St*  Anne^s  lies  on  the  op-  ' 

pofite  fide  of  the  ifland,  and  out  of  the  dired  courfe  from  thence 
to  England^  there  iwas  infaH  a  deviation :  But  fuppofe  ihe  had 
fprung  a  leak  and  put  back  to  the  neareft  port  to  refit;  would 
that  have  been   a  deviation  ?   Certainly   not.     To  determine 
whether  a  diverfiou  from  the  dire£l  courfe  of  the  voyage,  is 
fuch  a  deviation  as  in  law  vacates  the  policy,  the  motives,  end« 
and  confequences  of  the  aA  mud  be  attended  to.     A  juftifiable 
motive  will  excufe.     In  the  cafe  of  Motteux  verfus  The  London 
Injurance  Company^  i  Ati,  545.    **  The  ihip  Eyles  was  infured 
**  from  Fort  St.  George  to  London.     Upon  her  arrival  at  Fort 
**  St.  George  from  Bengal^  (he  proved  to  be  fo  leaky,  that  by 
**  the  advice  of  the  governor,  ^c.  (he  returned  to  fiengal  to 
**  refit.     But  being  done  from  neceflity,  and  not  for  Tinypurpofe 
^  oftrade^  the  underwriters  were  held  liable.*'    If  a  deviation  is 
juflifiable  for  the  purpofe  of  repairs,  it  is  equally  fo  for  the  (akfi 
of  convoy ;  more  efpecially  if  it  be  according  to  the  ufage,  and 
the  convoy  ftationed  at  the  cuftomary  place.    This  is  exprefsly 
laid  down   in  two  cafes :  Bond  v.  Gonjales^  at  F!i.  Pru  coram 
Holty  C.  J.  2  Salk  4  15.  and  in  Gordon  v.  Morley^  at  Ni.  Pru 
toram  Lee^  C.  J.  2  Str.  1,265.  The  intention^  and  not  the  letter  of 
the  contraft,  is  the  true  rule  of  conftruSion;  3  Bur.  I1237. 
Therefore,  though  a  difference  may  be  taken  between  the  prefent    . 
cafe  and  thofe  cited,  that  in  tbem  there  was  an  exprefs  warranty 
to  depart  with  convoy,  and  here^  there  is  no  fuch  warranty  ;  yet 
there  is  in  this  cafe  that  which  is  tqntamount.     For  the  return  of 
premium  was  to  be  apportioned  accordingly.     It  was  clearly 
therefore  a  circumftance  in  the  contemplation  of  the  parties: 
And  it  never  could  have  taken  place  if  the  (hip  had  not  gone  to 
Bluefields.  Confequently,  what  the  captain  did  was  not  only  within 
^c  fpirit  and  meaning  of  the  contra£l,  but  in  furtherance  and 
execution  of  the  intention  of  the  parties.     If  fo,  it  can  never 
be  tonftrued  to  vacate  the  policy.    The  whole  of  this  dodrinc 
i^  «iOF,c  fully  iUttftratcd  in  the  cafe  of  PfUj  v.  The  Royal  Exchange 
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1777-  ^Jurance  Company  (common]  J  czWcd  the  Bank-fauJcTik)  i  Bur.  34 1 , 
•—— -  and  Tiernej  v.  Etherington  there  cited  5  and  thcfe  priaciples  arc  laid 
!^",  down  :  I.  **  That  whatever  is  ufually  done,  is  prefumed  to  be 
H«T7.  «  forcreen  and  in  contemplation  of  the  parties:  And  therefore 
«<  is  undcrftood  to  be  referred  to  by  every  policy,  and  to  make  a 
"  part  of  it,  as  much  as  if  it  was  exprcfTed.'*  2.  "  If  what  is  done 
"  by  the  mafter,  is  ex  juftdcaufat  as  to  refit,  or  to  avoid  enemies 
•«  or  pirates,  the  policy  ftiall  continued  i  Bur.  351.  If  it  is 
exjujia  catifa  to  avoid  an  enemy,  i^  is  not  lefs  fo  to  obtain  that 
prote£lion  which  will  enable  the  (hip  to  purfue  its  courfe  iti 
fafety.  And  hefe,  the  ^Ck  done  was  moft  for  the  benefit  of  the 
party  complaining ;  the  premium  to  be  returned  bearing  no 
proportion  to  the  diminution  of  the  rilk  occafioncd  by  the 
{hip's  failing  with  convoy.  But  it  may  be  urged,  that  being  no 
immediate  danger,  tlicre  was  no  neceffity  here,  as  there  is  in  the 
cafes  put.  It  is  true  there  was  no  phyftcal  necefjitj\  but  there 
^  was  that  which  the  law  holds  equivalent.  It  was,  in  prudence  and 
difcretion^  necejfary  and  advifable  to  be  done,  and  for  the  general 
benefit  ol  the  owners,  infurers  and  all  parties  concerned*  There- 
fore they  prayed  the  rule  might  be  made  abfolute. 
,  Mr,  Wallace  ajid  Mr.  Baldwin  contra^  for  the  defendant.  The 
whole  of  the  argument  has  proceeded  upon  afiuming  that  as  a 
condition  of  the  policy  which  makes  no  part,  of  it ;  and  avoiding 
that  which  is  thtfote  condition  and  ftipulation  between  the  par- 
ties  :  viz.  the  time  fpecified  for  the  (Inp's  departure.  It  is  true 
there  was  to  be  a  return  of  premium  j/"the  (hip  departed  with  con- 
voy, but  there  is  no  agreement  or  obligation  that  (he  (hould  fail 
with  convoy.  It  is  no  part  of  the  contra£b,  but  only  a  pofiiblc 
event,  for  which,  if  it  did  happen,  an  allowance  was  to  be  made 
in  the  price  of  the  premium.  The  ground  of  the  policy  is^ 
that  the  (hip  (hould  fail  by  a  particular  day.  It  is  xhzfile  con- 
dition, and  the  terms  of  it  exprefs  and  precife.  The  fingle 
queftion  then  is,  have  thefe  terms  been  complied  with  ?  It  is 
infifted  they  have  ;  Tor  that  the  (hip  failed  for  the  voyage  on 
the  2fith  of  July ;  and  though  the  going  to  Bluefields  was  out  of 
her  courfe,  yet  being  for  the  fake  of  convoy  only,  it  was  esf 
y^^rtfff/2;  therefore,  no  deviation.  But,  i.  How  does  it  ap- 
pear that  this  was  exjufii  caufd  ?  There  was  no  immediate  dan- 
ger, no  enemy  in  fight,  no  condition  mthe  policy  to  feek  for 
convoy.  2.  How  was  it  beneficial  to  the  underwriter  ?  His  in** 
tention  was  to  run  all  rijks^  provided  the  (hip  departed  on  a 
pf  ticular  day ;  and  to  avoid  the  ri(k  of  the  feafon  and  weather 
U  af^cT 
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after  that  time  :  That  was  his  fole  ob}e£l.     Will  then  the  court      1777. 
take  upon  them  to  determine,  that  it  was  more  his  intereft  to  run   -  ^ 

the  rifk  of  the  fca>  which  be  meant  to  avoid,  than  the  rifle  of  ?1!L^ 
capture,  which  he  was  indifferent  about  ?  If  it  will  not,  there  is  ^o»^ 
an  end  of  the  queftion.  It  is  rery  different  from  the  cafes 
cited.  In  tiem,  there  was  an  expre/s  warranty  to  depart  with 
convpy.  No  doubt,  in  fuch  a  cafe,  all  the  means  of  attaining  the 
end  infiired  are  neceffartly  included  in  the  policy :  And  tiere, 
the/eeiing  for  convoy  is  part  of  the  Contra^.  But  here,  the 
time  of  departure,  is  the  Jcle  ground.  It  is  an  exprefs  condi- 
tion which  neither  ftorm  nor  enemies,  unlefs  complied  with, 
can  ezcufe.  As  to  the  argument  of  its  being  beneficial  to  all 
parties,  tiat  would  equally  apply  if  the  ihip  had  ftaid  in  the 
harbour  pf  St,  Anne's  in  cxpeifiation  of  convoy  ;  or  if  the  con- 
voy had  not  failed  from  Bluefields  for  ^  month  after  the  Capel 
arrived.  And  there  is  no  drawing  the  line.  Therefore  tht 
verdict  is  right,  and  the  rule  ought  to  be  difcharged. 

Lord  Mansfield.— I  am  extremely  glad  this  motion  hasbeeii 
made ;  the  caufe  came  on  at  Guildhall^  by  the  candour  of  the 
parties,  in  the  faired  manner.  But  I  had  no  intimation  of  its  be« 
ing  a  caufe  of  confequence  till  after  the  verdift  ;  when  I  was 
informed  100,000/.  depended  upon  it.  The  queftion  was  fair- 
ly tried,  and  the  cafe  has  been  very  well  argued  on  both  fides. 
I  have  thought  much  of  it  fince  the  trial.  Some  things  are 
clear :  And  there  are  fome  which  require  confideration.  The 
policy  was  made  on  the  20th  of  Auguft  1776,  upon  the  con- 
tingency of  a  fa£t  which  muft  have  exiiied  one  way  or  the  other 
at  the  time  the  policy  was  underwritten.  That  contingency  waSf 
that  the  {hip  Oiould  have  failed  on  or  before  the  ill  oi  Auguft: 
Con&quently,  it  muft  have  taken  place  or  not  upon  the  20th  of 
that  montht  The  port  from  whence  the  (hip  was  to  be  infured 
was,  if  I  may  ufe  the  expr'eflion,  the  whole  ifland  of  Jamaica.  But 
from  which  of  the  ports  the  (hip  would  fail  neither  party  knew. 
Therefore  they  have  ufed  the  words  **  at  and  from  Jamaica  .•• 
By  force  of  which,  (he  certainly  was  prote£ted  in  going  from 
port  to  port,  and  /f//(he  failed,  It  follows  that  the  word 
*'  failed"  in  the  warranty,  muft  mean  that  (he  had  failed  on  her 
homeward  bound  vpjage.  The  queftion  then  is  a  matter  of  fa£^  | 
and  one  that  admits  of  no  latitude,  no  equity  of  conftru^^ioOf 
or  excufe.  Had  (he  or  had  (he  not  failed  on  or  before  that  day  t 
That  is  the  queftion.  No  matter  what  caufe  prevented  her; 
|f  the  h€t  i8|  that  (be  had  not  failed^  though  0^  ftaid  behind  fo? 

the 
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1111.    ^^  ^^  reafons,  the  policy  was  void  :  the  contingency  bad  not 

*^ happened  \  and  tlie  party  intcrefted  had  a  right  to  fay,  there 

w/w  ^**  "°  contraA  between  them.  Therefore,  what  was  faid  by 
NuTT.  '  Mr.  Watlaci  in  the  argument,  is  very  true :  If  flie  had  been  pre* 
vented  by  any  accident  from  failing  till  the  zA,  of  Auguft^  at 
by  the  fudden  want  of  any  neceflary  repair,  or  if  an  enemy  had 
been  at  the  mouth  of.  the  port ;  the  captain  would  have  done 
very  right  not  to  fail,  but  there  would  have  been  an  end  of  the 
policy.  It  is  very  different  from  the  cafes  where  a  voyage  has 
been  begun  :  There  the  ufage  of  the  voyage  may  juftify  going  a 
little  out  of  the  dircft  courfe.  This  alfo  is  clear ;  if  the  Chip 
had  broken  ground  and  been  fairly  under  fail  upon  her  voyage  for 
England  on  the  I  ft  of  Auguft^  though  (he  had  gone  ever  fo  little  a 
way,  and  had  afterwards  put  back  from  the  ftrefs  of  weather^ 
or  apprehenfion  from  an  enemy  in  (ight»  or  had  then  been  put 
under  an  embargo,  and  been  detained  till  Srpiemhr,  it  would 
ftill  have  been  a  beginning  to  fail  ;  and  the  (loppage  would  {is^ve 
come  too  late.  Becaufe  the  warranty  was  upon  a  fa£l  antecedent. 
Such  a  cafe  *  happened  before  me  a  day  or  two  after  the  prefeut 
a£lioa  was  tried.*  It  was  an  infurance  upon  a  ft^ip  from  Gre-- 
nada  to  London  warranted  to  fail  on  or  before  the  ift  of  Augufi. 
She  had  barely  begun  to  fail  on  the  day  when  (he  was  ftopped 
by  an  embargo,  and  detained  beyond  the  time.  I  thought  the 
voyage  was  begun :  The  jury  were  of  that  opinion,  and  there 
has  been  no  motion  for  a  new  trial.— I  am  giving  no  opi« 
nion,  only  breaking  the  cafe.  Here  the  whole  queftion  turns 
upon  this :  Did  the  voyage  from  Jamaica  homeward,  begin 
from  S/.  Anne*%  or  from  Bluefields.  Perhaps  where  a  voyage  is 
once  begun,  the  going  a  little  out  of  the  way  to  join  convoy 
may  be  very  reafonable,  and  for  the  benefit  of  all  parties  :  But 
(till  it  docs  not  vary  the  fadl  of  failing.  Here  it  was  very  rea- 
fonable: But  thequeftion  whether  thevoyage  began  from  &.^i|ii^*s 
or  Bluefields  ftill  remains.*— Another  material  circumftance  arifes 
from  the  words ** at  and  from  Jamaica**  At  the  trial  I  reafoii^ 
cd  thus  :  *•  By  the  terms  of  the  policy  (he  was  protcfted  during 
««  her  ftay  at  Jamaica  :  By  force  of  them,  £hc  had  a  right  to 
«<  go  to  any  port,  or  all  round  the  ifland  \  and  (he  went  to 
«*  Bluefields  for  reafons  beft  known  to  herftlf.  Therefore  the 
<*  voyage  began  from  Bluejields'*  Had  the  infurance  been  *«  c^^ 
>*  and  from  the  port  of  St,  dnnis^*  it  did  ftrikc  me  that  going 
round  the  iHand  to  Bluefields  would  have  been  a  deviation.  9u,(  this 

•  The  name  of  it  was  TUhJfm  vcrAi*  Ttrgu^m. 
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U  a  queftion  of  fo  much  value  and  confequencf)  that  the  court     1777* 
wiflies  to  confider  the  cafe  thoroughly,  before  they  give  a  final  ■- 

dccifion  upon  it.  ^^JJ 

Aston  Juftice.— I  (hall be  very  glad  to  confider  this  cafe.  As  w»tt. 
at  prefent  adviCe^,  it  feems  to  me  to  depend  upon  a  mere  matter 
of  h& :  And  therefore  to  be  very  different  from  the  cafes  of 
deviations  that  have  been  put.  In  them,  the  change  of  voyage 
being  from  neceffity  is  ezcufed  in  point  of  law  :  But  here,  the 
whole  queftion  iS}  did  the  Capel  fail  from  Jamaica  on  or  before 
the  I  ft  olAuguft  according  to  the  true  fenfe  and  meaning  of  the 
policy  ?  If  (he  had  fairly  comnu^nced  her  voyage  on  her  depart- 
ure from  St.  Anni^^  and  the  going  to  Bluefields  is  to  be  taken 
as  the  ufage  of  the  fvoyage^  I  (hould  think  the  underwriters 
would  be  liable.  So,  if  (he  had  broken  ground  for  the  voyage, 
and  had  gone  but  a  league  and  been  blown  back  again.  But,  if 
(he  found  no  convoy  at  Bluefields^  (lie  could  not  have  ftai^ 
there  to  wait  for  convoy  :  That  would  have  vacated  the  policy* 
So,  if  her  going  to  Bluejields  is  to  be  confidered  only  as  a  con- 
tinuation of  her  ftay  at  Jamaica^  the  policy  is  at  an  end.  She 
certainly  was  ready  at  £/•  Anne*s  to  depart  for  the  voyage :  And 
(he  went  to  Bluefields^  not  to  take  in  part  of  her  cargo  (for 
then  it  clearly  would  not  have  been  a  commencement  of  the 
voyage),  but  from  a  juft  motive.  Whether  that  was  or  was  not 
a  commencement  of  the  voyage,  is  clearly  a  matter  of  faft; 
and,  in  this  cafe,  a  very  material  one  ;  therefore  ought  to  be 
very  fully  confidered. 

WiLLEs  Juftice.— This  is  clearly  a  matter  of  fad.  I  think  if 
the  (hip  upon  her  arrival  at  Bluefields  had  found  no  convoy,  flie 
could  not  have  ftaid  there  ;  but  muft  have  failed  immediately ; 
or  if  (he  had  met  with  convoy  and  had  ftaid  an  unreafon- 
able  time   for  other  (hips,  the  infurers  would  not  have   been  ^ 

liable. 

Cur.  advifiire  vult. 

Afterwards  ou  this  day  Lord  Mansfield  delivered  the  opinion 
of  the  court  as  follows :  We  are  all  fatisfied  that  the  truth  of  the 
cafe  is,  that  the  voyage  from  Jamaica  to  England  began  from 
S/.  Ahni^.  That,  when  the  (hip  failed  from  S/.  Anne^^  (he 
had  no  view  or  obje£l  whatfoever,  but  to  make  the  beft  of  her 
way  to  England  \  and  (he  touched  at  Bluefields  only,  as  being  the 
fafeft  and  beft  courfe  (under  the  then  circumftances)  of  her  na- 
vigation to  England.  That  the  value  of  this  queftion  admitted 
on  both  fides  (hews,  that  every  other  (liip  under  the  fame  cir- 

cum- 
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cumfttnees  looked  upon  the  touching  at  Bluefidds^  wfaefe  the 
tonvdy  then  lay  ready,  to  be  the  fafeft  courfe  of  navigation  from 
Jamaica  to  England  \  and  that  it  would  have  been  unwife  and 
imprudent  for  any  (hip  not  to  have  touched  there.  The  great 
•difiinBhn  is  this  :  That  (he  failed  from  St.  Anm\  for  En^nd 
by  the  way  of  Bluefields  \  and  that  it  was  not  a  voyage  from  5/. 
Ann/s  to  Bluefields  with  any  obje£b  or  view  diftindk  from  the 
voyage  to  England.  If  Ihe  had  gone  firft  to  Bluefields  for  any 
imrpofe  independent  of  her  voyage  to  England,  to  have  taken 
in  water,  or  letters,  or  to  have  waited  in  hopes  of  convoy  corn- 
tng  there,  none  being  ready,  that  would  have  given  it  the  con- 
dition of  one  voyage  from  St.  Anne^s  to  Bluefields,  and  another 
from  Bluefields  to  England*  But  here,  under  all  the  circum- 
fiances,  we  think' (he  had  no  other  obje£l  than  to  come  to  jSa- 
glaad  diredly  by  the  fafeflt  courfe«  Therefore  the  rule  for  a 
trial  muft  be  made  abfolute. 
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Rex  verfus  Clark  et  aL  ?f"^^' 

•^  1  May  3xft, 

^HIS  was  an  information  filed  by  the  Attorney  General  Upon  an  in- 
againft  the  three  defendants  Clarhy  Lillys  and  Bateman^  iindverdia 
upon  the  ftat.  8  Geo.  i.  c.  li.fea.  25.  for  ajfaulting  and  refijting  *f/'"J^^^' 
certain  cuftom-houfe  officers  in  the  execution  of  their  duty,  and  forobftru^. 
refiuing  out  of  their  cnftody  fixty  Ijalf  anchors  of  brandy  and  fixty  |om-houfc 
half  anchors  of  geneva,  which  they  had  feized :  By  reafon  where-  Officer  con. 
of,  and  by  force  of  the  faid  ftatute,  the  information  ftated,  "  that  ^Gt^t.  ^ 
"  the  faid  defendants  had  yJivra/i^'  forfeited  the  fum  of  40/.  ^^J^jj{'*5- 
^'^  a*piece.'^  There  was  a  fecond  count  for  the  affauU  pnly^  with-  ant  'itfip^S 
out  the  refcue,  which  concluded  in  the  fame  manner,  "  that  rTthiienl** 
**  the  defendants  had  feverally  forfeited  the  fum  of  40  /.*'  ty  impofed 

At  the  trial  before  Lord  Mansfield^  at  the  fitthigs  after  Ktlarj  Z where « 
term  1777*  at  Wefiminfter^  upon  "  not, guilty"  pleaded^  Hhe  J^^"^*^*'** 
jury  found  the  defendants^iifr0//y  guilty.  made  penal, 

Mr.  BulUr  laft  termf  obtained  a  rule  to  (hew  caufe  why  the  j^inVti'Si. 
judgment  (hould  not  be  arrefted,  upon  this  obje&ion,  "  that  the  ture  flm^e, 
«•.  Yerdi£i  againft  the  defendants  was  for  three  feveral  fums  of  ^nait"y^mly 
**  40  /.  each  i  whereas  by  the  a6k  of  parliament  the  offence  was  ^JJ)^  ^eco* 
««  entire^  and  only  one  penalty  of  40  /.  given  for  one  and  the  feve^m  join 
«*  fame  offence."     And  inftanced  the  cafes  of  convidions  upon  *"  ^^^^' 

''  *  ting  It.** 

the  game*a£ts,  where,  though  feveral  offenders  are  concernedt  Rut  if  the 
only  one  penalty  can  be  recorered  againft  them  all.    Hardtnanqm  rti^r**^*** 
tarn  V.  Whitaker.  Mich.  1748.  %%  Geo.  2.  B.  R.  MSS.    So  one  f^^^»  *tek 
penalty  only  for  kilUng  feveral  hares  on  the  fame  day.    Marrwt  jt^rM^\\^ 

y.  S^flfV.   MSSl,  •bletotht 

^  peudqr* 

*  r3th  Tdt.  f  27th  ji^iU.    \  A  cafe  of  (his  name  it  reported  in  Con^t  274. 

Mr. 
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^777*         ^^'  Wallace  now  (hewed  caufe^  and  obje£led,  z.  That  the  mo* 
tion  y^2i$  prtmaiure  I  becaufe  if  either  of  the  defendants  were  li* 


R'3c  able^  the  Attorney  General  might  fig n  judgment  againft  him  only^ 
Clabk.  and  reieafe  the  reft»  The  defendants  therefore  ihould  have  waited 
till  judgment  had  been  entered  up  againft  all  ;  and  then  have 
availed  themfelves  of  the  objeflion  upon  error>  if  warranted  in 
point  of  law*  But  2dly>  fuppofing  the  application  regular  at 
this  time,  there  is  no  ground  for  the  obje&ion.  For  the  penaltjr 
16  not  in  the  nature  of  a  fatisfa&ion  to  the  party  grieved,  but  a 
puniihment  on  the  offender  ;  ancf  crimes  are  feveraL  So  it  is 
cxprefsljr  laid   down  in  Regina  vcrfvLS  Ki/ig  et  ah  x  SalL  182. 

*  This  was  an   offence  at   common  law,  for  which  each  pattf 

might  have  been  indi£led  and  feverally  puniflied  by  fine  and  im- 
prifonment ;  and  the  ftatute  was  made  to  add  an  accumulative 
punifliment :  whereas,  if  the  conftru^iion  contended  for  by  the 
defendants  were  to  prevail,  the  greater  the  number  of  offendenj 
the  lefs  would  be  the  punifliment. 

'  Mr.  Buller  contra,  in  fupport  of  the  rule.  I.  As  to  the  ap* 
plication  being  premature,  if  the  error  arofe  upon  the  verdi£fc 
alone,  it  might  be  fo,  becaufe  the  Attorney  General  might  cure 
it  by  a  noliprofequi.  But  the  .ground  of  the  objeAion  is,  that 
the  information  itfelf  is  infuSicient  upon  thefoce  of  it,  for  it  it 
there  laid  as  a  foveral  offence.  Therefore,  the  parties  at  their 
cleAion  may  take  advantage  of  it,  either  in  arreft  of  judgment,  or 
by  writ  of  error.  2.  With  refpe£l  to  the  principsd  queftion,  whe- 
ther feveral  penalties  can  be  recovered  where  feveral  perfons  are 
concerned  in  one  and  the  fame  oflfence,  it  is  clear  by  the  words 
'  of  the  ftatute  that  only  one  penalty  can  be  recovered.  For  it  is 
not  faid  "  that  every  perfon  offending  (hall  for  every  fuch  offence 
<*  forfeit,  l^c ;"  but,  "  if  any  perfon  or  perfons  fliall,  Wr.  the 
**  party  or  parties  fliall  for  every  fuch  offence,  forfeit  and  lofe 
««  40/."  The  word  ^^perfoni*  and  ^^  parties'*  manifeftly  (hew 
the  legiflature  meant  to  provide  againft  ^  joint  offence  by  feveral 
perfons  \  but  not  to  multiply  the  penalty  on  that  account :  The 
penalty  refers  to  the  offence^  not  to  the  perfons ;  and  fo  it  is 
hid  down  in  Cro.  Eliz.  480.  Partridge  v.  Nailor  t  reported 
likewife  in  Moore  453.  and  Noy.  62.  That  was  an  aAion  on 
the  ftat.  I  W  2  PhiL  if  Mar.  r.  12.  brought  againft  three  de- 
fendants for  impounding  diftreffes  in  feveral  places.  Upon  not 
guilty,  the  jury  found  averdift  againft  all  three  ;  and  judgment 
was  entered  up  for  5  /.  and  cofts  againft  each  defendant  feverally. 
But  upon  error  it  was  held  to  be  clearly  bad,  there  being  but 
e»^  offence  J  notwithftandingthc  words  of  the  flatutc  there  are, 

that 
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that  **  every  ptrfin  offimding  (hall   for  every  fuch  offence  for-     1777. 
«  fcit,  y^r."  

So  in  convifiions  upon  the  (tat.  5  ^»ff.  c.  14.  though  fever al      ^^^^^ 
are  concerned  in  the  Tame  ofience,  one  penalty  only  can  Be  re*    Clars. 
Covered.     Hardman  qui  tarn  y.  Whitaker  et  uL     Mich.    22  Geo.  ^ 
2.     B.R.  1748.  MSS— Therefore  he  prayed  the  rule  might 
be  made  abfolute. 

Lord  Mansfield.— There  is  no  caufe  of  greatet  ambiguity, 
than  arguing  from  cafes  without  diltinguifliing  accurately  the 
grounds  upon  which  they  were  determined.  The  true  reafon' 
of  the  cafes  Which  have  been  cite(}  in  fupport  of  the  motion, 
and  the  di(lin£lion  between  thofe  cafes  and  the  prefent,  is  this  : 
Where  the  Offence  is  in  its  nature  ftngle^  and  cannotbe  fevered,  "^ 
there  iht  penalty  (hall  be  only  ftngle  5  becaufe,  though  fevcral  * 
perfons  may  join  in  committing  it,  it  ilill  conftitutes  bat  one  of« 
fence.  But  where  the  offence  is  in  its  nature ^v^r^z/,  and* 
where  every  perfon  concerned  may  be  feparately  guilty  of  it> 
there,  each  offender  is  feparately  liable  to  the  penalty  -,  becaufe 
the  crime  of  each  is  diftind^  from  the  offence  of  the  others,  and 
each  is  punifhable  for  his  own  crime.  For  inllance  ;  the  offence 
created  by  the  ftat.  i  {^  2  PhiL  &  Mar.  c.  12.  is  **  the  impound- 
«<  ing  a  diftrefs  in  a  wrong  place."  One,  two,  three  or  four,  may 
impound  it  wrongfully }  it  dill  is  but  one  a£l  of  impounding,  it 
rannot  be  fevered  It  is  but  one  offence  \  and  therefore  (hall  be 
Satisfied  by  one  forfeiture.  So,  under  the  ftat.  ;  yinn.  c.  14. 
for  the  prefervation  of  the  game  ;  killing  a  hare  is  but  one 
't)ffence  in  its  nature';  whether  one,  or  twenty  kill  it,  it  cannot  be 
killed  more  than  once.  If  partridges  are  netted  by  night  5  two, 
three,  or  more  may  draw  the  net ;  but  fti{l  it  conftitutes  but  one 
offence.  But  thisjlatute  relates  to  an  offence  in  its  nature  feveral  \ 
a  fcveral  offence  at  common  law :  and  the  (latute  adds  a  further 
fan£Hon  againftthat,which  eachman  muft  commit  fcverally.  One 
may  relift,  another  moleft,  another  run  away  with  the  goods:  One 
xnay  break  the  oflScer's  arm,  another  put  out  his  eye.  All  thefc 
are  diftinft  afts  ;  and  every  one's  offence  entire  and  complete  in 
its  nature.  Therefore  each  perfon  is  liable  to  a  penalty  for  his 
own  feparate  offence— With  refpedl  to  the  application  being 
premature,  Mr.  Butter  has  fufficicntly  anfwered  that  objcilion. 
•  The  information  itfelf  lays  it  as  a  feveral  offence  -,  therefore 
a  motion  in  arreft  of  judgment  is  proper. 

Aston  Juftice.—Suppofe  a  perfon,  not  prefent  at  the  time  of 

the  offence  being  committed,  were  to  have  advifed  or  procured  it 

to  be  done:  I  am  of  opinion,  under  the.  words  of  this  aft,  he  would 

Vol-  II.  9         '  be 
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1777.  be  liable  to  the  penalty.  The  diftinaion  i«,  that  (he  offence  here# 
is  in  its  nttvittJiveraL  1  remei^ber  the  cafe  otHardman  qui  tarn 
Terfus  Wiitaker  it  ai.  There,  the  offence  was  confidered  as 
being  in  its  nature  only  one  offence.  1  But  in  this  cafe,  the  ot- 
fences  of  the  feveral  defendants  are  diftinA  and  feparate. 

Per  Cur.  Role  difefaarged. 


j!^^  Rex  3ierfu3  Francis  Hill. 

whmit  IVf^*  Mamfiild^  Mr.  Merrily  and  Mr.  Batt  (hewed  cavfe 
^a^\r\t^  againft  a  rule  for  qaaihing  an  order  of  feffions  confirm* 

par>m  to  ing  a  poor's  rate.  The  order  of  fedions  was  as  follows :  WUu^' 
^^  tbepMr'  Upon  hearing  the  appeal  of  Francis  Hill  againft  a  rate  for  the 
^  <^cir  relief  of  the  poor  of  the  parifli  of  Bradford^  in  this  county,  com- 
imtyin  the  phining  that  he  was  affefled  and  rated,  for,  and  in  refpeA  of,  his 
/«r^»  fnch   f^^^^  £q  ^^^^^  '^  ^j^^  f^* J  parifli,  whereas  he  was  adviied  that  he 

penont  are         '  »  ' 

liabK  under  .was  not  by  law  liable  to  be  fo  affcffed  and  rated,  in  refpe£l  of  fuch 
J?A  T%,  to   ^^^  ^^  ^^^^^  >  I^  appeared  in  evidence,   that  the  faid  appellant 
be  rated  to    was  9  clothier,  and  that  he  was,  and  for  fome  years  paft  had  been» 
rcfpca         sin  inhabitant  in  the  faid  parifh  of  Bradford^  where  many  other 
theteot       tradcfmcn,  particularly  cdothicrs  and  manufaftorers  of  wooUeii 
goods,  likewife  lived :  And  that  he  there  carried  on  the  bufinefs 
of  a  clotliier ;  and,  at  the  time  of  making  the  rate  in  q;iieftion,  . 
was  aftualty  poflcfled  of  a  confiderable  ftock  in  fuch  his  trade, 
within  the  faid  parifli  of  Bradford.  And  that  the  churchwardens 
and  overfeers  of  the  poor  of  the  faid  parifli,  ^tEafier  1775,  made 
the  rate  in  queftion  ;  which  was  properly  allowed  by  two  jufticcs 
of  the  peace,  for  the  relief  of  the  poor  of  the  faid  parifh  :  and 
,    therein,  charged  the  appellant  z penny  as  his  fliare  or  contribution 
towards  the  relief  of  the  poor  of  the  faid  parifli  for  the  faid  year 
t775i  in  re/pecl  cf  hn  Jlock  in  the  faid  clothing  #r«dr,  which 
he' then  had  in  the  faid  parifli ;  and  which  faid  charge  of  a 
penny  a  rate,  was  proved  fo  be  more  than  his  joft  proportion 
•  or  fliare  towards  the  faid  rate,  if^  in  refpeSi  ^fuch  his  faid  fioct 

iff  trade^  he  was  legally  bound  to  contribute  any  thing  towards 
the  relief  of  the  (aid  poor  of  the  faid  parifli.  Whereupon,  and 
upon  due  confidcration  of  the  premifes,  this  court  doth  order 
and  adjudge,  chat  the  faid  rate  be,  and  the  fame  is,  hereby  con- 
firmed. 

Mr.  Batt  argued  as  follows  :  This  queftion  takes  a  diflFerent 
turn  from  any  other  that  has  been  difcufled  here  ;  For  it  is  Rated 

not 
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not  as  a  ctfe  of  bndbolderg  aggrie?ed  by  the  omiflion  of  a  fet  of     I'jjj. 
mto,  irateable»  as  they  coaceivei  in  refpedl  of  xhAtperfonal  pro-  ■ 

petty ;  bat  as  a  complabt  by  a  tradefman  upon  his  being  rated      J^ 
to  the  poor  for  his    fnfibk  fiock  in.  tradiy  within   the  parifli :     Ni&&*. 
And  this  is  the  Ihape  in  which.  Lord  Mansfield  faid  in  the  WiU 
ney  cafe,  fuch  a  queftion  ought  to  come  on :  Not,  as  a  general 
queftion,  whether  (lock  iirtrade  be  rateable  or  not }  but,  as  the 
l^articular  one  made,  by  an  individual,  whether  he  is  bound  to 
contribute  to  the  poor's  rates  in  refpefl  of  th<>  (lock  in  trade 
which  he  poffefles  within  the  pariOi  oi  Bradford.    The  whole  - 
queftion,  therefore,  depends  upon  the  conftruflion  of  the  ftat. 
43  Eli%,  e.  2.     And  the  beft  way  to  attain  the  true  conftruc* 
tion  of  that  a£l,  is  to  eiamlne  the  law  antecedent  to  the  mak- 
ing of  it. 

By  the  tmnwn  &w,  as  appears  by  the  Mirrer^p.  14.  *«  the  poor 
<<  were  to  be  maintained  by  the  paribus,  tedors  of  the  church, 
*'  and  by  the  parifliioners )"  but  by  what  mode  is  not  there  fpe* 
cified.  There  is  however  a  recognition  of  this  provifioh,  in  the 
cafe  of  jR^  ▼.  Loxdak^  Hit.  30  Geo.  2.  B.  R.  •  It  is  a  matter  of  •  ,  jj^. 
obicurity  how  the  poor  were  maintained  before  the  ftatiitcs  which  445- 
now  provide  a  maintenance  for  them.  The  religious  houiiee 
moft  probably  contributed  much  towards  it :  A'hd  this  conjeAuro 
feems  the.  better  founded,  from  the  time  when  "the  firft  prQvin 
fion  was  made  for  them  by  ftatute  ;  which  was  in  the  27th  year 
of  Ihn.  8th,  juft  about  the  time  of  the  diflblution  of  the  mo* 
nafteries.  t  (hall  feleffc  the  moft  remarkable  expreffions  in  tha« 
and  the  fcveral  fubfequcnt  ftatutcs,  in  order  the  better  to  aC* 
i^aia  the  true  intent  and  meaning  of  them.  By  th^  27th  Hen^ 
8.  c.  25.  "  the  fcveral  hundreds^  tovms  corporate^  parijbei,  an4 
**  tamkt/viCTC  to  maintain  the  poor."  By  the  ift  Ed.  6.  c.  3., 
**  cottages  are  to  be  provided  for  the  poor  at  the  cofts  oieiiies^ 
•«  to^m^  zndbor9ugif9  at  the  devotion  of  good  people.*'  By  the 
ftat.  s  (if  6  Ed.  6.  c.  2.  **  the  minlftcr  and  churchwardens  ar^ 
•«  to  aflc  of  every  man  and  nvoman  what  they  will  give  5  and  if 
<«  any  perfon,  being  able^  rcfufe  to  give,  they  are  to  be  ex- 
"  horted,  iic."*  By  the  14th  Eliz.  e.  5.  "  all  and  every  the  in-i 
«  habitants  are  to  be  taxed  to  the  relief  the  poor,  tsftf.**  By  • 
18  Elht.  e.  3,  «  a  ftock  of  wool  is  'to  be  provided  for  employ 
«  of  the  poor  of  «//  the  inhabitants  to  be  taxed  and  gathered-" 
Thcfc  expreffions  give  no  room  to  doubt  but  that  the  trua 
meaning  of  thcfe  ftatutes  is,  that  all  inhabitants  of  a  pariQi,  able 
cither  in  rcfpca  of  their  real  or  perfonal  property  to  contribute 

Oa  to 
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^nV     ^^'^^^  maintenance  of  the  poor,  are  intended  to  be  comprized 
under  the  defcription  of  <<  perfons  liable  to  that  bnrthen.''  The 


^?,  firft  remarkable  alteration  in  tht  terms  of  thofe  z€ts  is  to  be 
Htti.  Ibundin  the  j^th  EUz.  e.  '^.'/eff:/^,  where  the  words  «•  ««i^ 
*•  piers  of  land  within  the  parilh'*  are  ufed.  The  reafon  of  which 
hvttodaAion  was  probably  on  account  of  certain  {terfons  who 
claimed  to  be  exempted  out  of  the  former  ftatutcs,  as  not  re- 
fiding  in  the  parifli.  The  word  ^^  inhAitanf*  hoiirever  was 
ftill  retained.  If  it  (honld  be  ai|;ued  that  che  word  <*  inhabitant* 
was  retained  for  any  other  purpofe  than  that  of  including  per<« 
fons  who  were  rateable  for  their  perfinal  pr^perty^  it  is  incum- 
bent on  the  other  fide  to  (hew  it. 

'  Taking  this  therefore  for  granted,  that  the  meaning  of  the 
word  **  occupier^*  was  to  include  perfons  who  were  owners  of  land 
rejidingout  oi  f\it pari/b^  and  that  the  word  *^  inbaUian^*  con* 
tinned  as  it  did ;  the  nest  confidcr^tion  is  the  ftat.  4}  El.  c.  2« 
f.u 
•  It  is  the  opinion  t>f  Dr.  Burn,  that  the  ftat.  43  Eliz.  c*  2. 
did  no  more  than  re-enaA  the  39  Elks.  c.  3.  The  obje£lof 
taxation,  and  the  fubjed):  matter  are  the  fame  in  both^  but  rather 
more*  minutely  exprefled  in  the  latter  \  yet  neither  the  preamble, 
nor  any  other  part  of  the  latter,  (hews  an  intiention  to  make  a 
change.  The  fame  perfons  therefore  were  liable  to  be  rated : 
And  if  that  ftatute  were  now  for  the  firft  time  to  rcceiye  a  con^ 
ftruQion,  there  could  be  very  littte  doubt  of  the  expofition 
of  it.  It  would  be  a  very  violent  expofition  of  it  to  fay, 
that  thofe  perfons  alone  who  are  poflcfied  of  real  property  were 
liable  to  be  taxed  to  the  poor.  The  clergy,  the  merchant,  the 
tradefman,  all  benefit  by  the  labour  of  the  poor,  as  much  as  the 
owner  ^nd  the  occupier  of  land.  It  is  but  juft  then,  tliat  thcf 
Ihould  all  contribute  towards  the  maintenance  of  the  poor. 
^ifentit  commodtim /entire  debet  et  onus  /^— I  (hall  next  confider 
how  far  this  conftrudion  of  the  ftatute  has  received  a  fandion 
and  been  recognized  by  other  ftatutes.  By  ftat.  2%  Car.  a* 
r.  12.  yi  to.  for  the  repairing  of  highways  9nd  bridges,  ic  is 
ena£l^d,  that  <'  one  or  more  afTeffment  or  aflefTments  upon  all 
•*  and  every  the  inhabitants ^  owners  and  occupiers  of  lands, 
••  houfes,  tenements,  and  hereditaments,  or  any  perfonal  eflate 
*•  ufually  rateable  to  the  poor  within  any  fuch  pariOi,  fliall  be 
«  levied,  Iffcr     ' 

By  ftat.  2  Gul.&Mar.  r.  8.  for  paving  and  cleanfing  the  flrccti 
in  the  cities  of  London  and  Wejiminifler,  It  is  eoadled^  that  for  the 
•*  better  mending  of  the  highways,  one  or  more  afleffmcnt  or 

««  aflcff- 
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^'  afleflmcDrsupon  all  and  every  the  inbakUants^  owners  and  oc-     2777. 
^  eupiers  of  land8»  hoares,  temements,  and  bereditaments,  or  any  * 

*«  perfonat  tfiatt  u/uqUj  roieahU  to  tie  p$or  within  any  of  the  faid       J'*, 
♦«  parifbes,  fliall  be  levied,  ifcJ'    By  ftat.  3  &*  4  GuL  ti  Mar-     Hil«.. 
<•  12.  for  the  repairing  and  amending  highways,  it  is  enaded 
hj/eB.  t8.  that  *<  Mo  aflefihient  for  the  purpofes  therein  de*> 
*<  dared,  ffliall  exceed  the  rate  of  fix  pence  in  the  pound  of  the 
*<  yearly  value  of  lands,' houfes,  tenements,  ^nd  hereditaments. 
^<  tic.  nor    of    Cxpence   for    twenty   pounds  oi.perfonal  e/iate 
*^  ufually    raUabk   tQ   the  poor    within    fuch   paiiOi^    hamlet, 
"  licJ'     By  ftat.  I  Geo.  I.  #•  5a.  fe3.  6.  for   making  more 
effe^yal  the  Jaws  for  the  repair  of  highways,    it  is   enaded 
by  reference  to  flat*  3  £^  4  WiL  ii  Mar.  c.  12,  "  that  the 
<*  juilices    of   quarter-fefiions,   tic*    may,  if  they  fee^  fitting. 
'<  caufe  afleflments  to  be  made,   and  money   to  be  raifed   not 
<*  exceeding  the  proportions  limited  by   the  faid  a£l."— It  is 
not  particularly  faid  what  thofe  proportions  are  ;  but  I  conG- 
der  this  ftatute,  as  a  direA  recognition  of  the  3  ti  4  JF,  ii'-M. 
£.  1 2.  as  much  as  if  it  had  be^n  faid  fo  in  e^prefs  words.  Thefe 
feveral  ftatutes  therefore  taken  together  prove,  that  the  legifla- 
^  ture  has  at  different  times  thought y^r^j^rf//  of  perfonai property 
rateable  to  the  poor :  For  they  in  terms  fpeak  of  ^^fuck-perfofuil 
**  property  as  is  u/mliy  rateable  to  the  poor!*    But  be  that  as  It 
may,  it  is  enough  for  the  prefent  argument  that  fome  forts  of 
perfonal  property  are  rateable  by  the  (tat.  43  Elrz.  c.  x>  and 
if  it  be  reafonable  that^^m^  (hould,  nothing  can  be   more  rea- 
fonable  than  that  vi/!b/e  property,  fuch  as  ^ock  in  trade,  (hould 
be  fo  too.     Befides  this  legiflative   expofition  of  that  ftatute, 
there  are  a  varleiy  of  authorities  which  fpeak  the  fame  language* 
The  firft  in  point  of  time  is  the  anfwer  of  the  twelve  judges 
to  the  1 8th  qu£re  in   Dab*  juftice,  c,  73.  p»  231.  EJ.  1727- 
This  anfwer  fays,    <<  that 'the /div^/ within  each  pari(h   is  to  be 
<<  rated,  in  the  firft  place,  to  the  relief  of  the  poor  ;  but  that 
**  there  may  be  an  addition  for  the  per/onal  vtfible  ability  of  the 
<*  parilhioners  within  that  parifli." 

In  Sir  Anthony  Earby*9Cz(e,  2  Bulf.  354.  Jl*  D.  1 633.  upon 
complaint  to  the  judges  of  aQize  by  the  inhabitants  of  the  town 
of  Bo/lon  upon  an  undue  affeflment  made  by  the  faid  town  and 
overfeers  of  the  poor,  it  was  held,  and  fo  delivered  for  law  by 
Hutton  and  Croke  juftices  of  affize,  "  that  fuch  aflfeflments  ought 
^<  to  be  made  according  to  the  vtfible  eflate  of  the  inhabitants 
<«  tlitxt  both  real  and  perfonal!*  And  alfo,  that  this  has  been 
ib  lefolved  by  all  the  judges  of    England  upon  a  referencs 

O  3  made 
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1777.    made  tD  tfaem,  ^mtid  upon  cooference  logetliery  when  Atj  rtm 

^'         -  folvcd,  that  aflcflments  for  the  relief  of  the  poor  ought  ♦*  to 

iM,^      <*  be  made  in /acb  manner  aj  hrfore^  according  to  their  v^h 

HiLft.      cc  tfiati^  real  andperfimoly  which  they  had  in  the  town  where 

<<  thejr  lived/'    Now,  though  the  note  in  DaHrn  be  amonjmaust 

and  majr  therefore  feem  to  want  authority ;  ^et  it  is  impro* 

bablci  that  Buiftrode  flibuld  be  miftaken  when  he  quotes  the 

anfwer  of  the  judges*    His  reports  were  publilbed  in  1657^ 

bjr  himfelf.    Sir  Rabert  Heatk^  mentioned  by  Daboh  to  be  chief 

jttftice  in  1633,  when  the  aofwer  of  the  judges  was  deUveredj 

was  made  foln  1631  }  Crohe  was  made  a  judge  in  1628  ;  and 

^        Huttonin  1617.    Taking  then  the  authorities  both'  oiDaltm 

and  Buiftrode  as  not  to  be  diiputed,  the  next  cafe  in  point  of 

time  is   that  of  Rex  verfus  Qertenwell,  which  was  as  follows  ; 

**  An  order  made  to  confirm  a  poor's  rate,  which  rate  was  made 

««  according  to  the  land-tax,  was  quafhed,    ObjeOed,  that  thia 

<<  taxation  was  not  equal,  becaufe  the  perfonal  eftate  ia  the  pub-i 

<<  Uc  funds  is  not  chargeable  to  the  land*tax,  but  it  is  to  the 

«  poor :  And  by  the  whole  court,  this  rate  for  that  reafon  waa 

«  fct  afidc."     Hil.  iGeo.i.  B.  R.  Foley  23, 

The  next  is  the  cafe  of  Rex  v.  St.  Leonard^  ShoredHch^  Caf. 
temp.  Holty  508.  In  which  the  court  could  not  have  confirmed 
the  firft  order  without  recognizing  the  rateability  of  perfonal 
property.  Nor  the  fecond^  without  holding  that^the  feffiona 
didjightin  deciding  that  more  equality  was  proper  in  taxing 
the  different  forts  of  eftate  than  had  been  obferved. 

The  next  is  the  cafe  of  Regina  verfus  Barhin^  2  Lord  Raym. 
1,280.  where  all  the  judges  agreed,  that  a  tradefman  {ariifex} 
is  liable  to  be  rated  for  his  ftock  in  trade.  There  are  various 
authorities  too  in  Fin*  Ahr^  voL  i6*  where  he  refers  to  Shaw 
and  to  MSS.  cafes.'  I  would  refer  the  court  likewife  to  the  opi« 
nion  of  Lord  Hale  in  his  fcheme  of  the  poor  laws  ;  to  Dr. 
Burns  Hiftcry  of  the  Poor  Laws  \  and  to  the  cafes  of  Rex  verfus 
Guardians  of  the  poor  of  Canterbury,  Rex  verfus  Tte  inhabitants 
of  Whitney^  Rex  verfus  The  inhabitants  ofRingwood  *,  Rex  verfus 
Tie  inhabitants  of.  jindoverf. 

More  attention  ought  to  be  paid  to  a  cafe  like  this;  where 
a  man  comes  who  is  rated/  for  vifible  loeal property  within  the  pa-^ 
rijb.  For  it  is  ftated  as  a  complaint  by  an  individual  of  a  rate 
impofed  upon  him,  who  at  the  fame  tiftie  acknowledges,  that 

if 
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if  perfonal  property  is  rateable,  the^fertion  charged  iiponlilm     1777. 

is  a/^ one*    Andtopro?e  thjs^  I  (hall  cm  what  the  court  ^i» 

did  in  the  cafe  of  'iUxytrfm  The  inbabiUuiU  ^Andover.  Lord      ^*^ 

Mansfield  faid   <<  It  is  doubtful  whether,  to  the  extent  in  which      Uii.h» 

^  it  has  been  argued,  perfonai  property  is  lauable  or  not ;  if 

^  it  were  to  be  fo  .without  regard  to  any  thing  local  or  vifible, 

^'  the  watch  in  a  man's  pocket,  foldlers'  pay,  lawyers'  fees,  would 

*'  be  liable,  ifc.    A  lefs  queftion  is,  whether  a  man  in  trade  &ali 

**  not  be  rateable  forlds Jhck*    To  be  furey^xo^  per/onai profct^ 

**  ty  may  be  rateable ;  but  then  it  mmft  be  kcai  wfibfipr^nif 

^^mthin^tieparifif.'* 

As  to  the  inconveniences  that  it  may  be  fuppofed  would  at- 
tend the  rating  of  it ;  ftock  in  trade  in  fome  refpeds  is  rated  to  • 
the  land-tax,  as  appears  from  the  cafe  of  Rex  verAis  Wbitnty. 
But  in  anfwer  to  that,  I  ihall  fubmit,  that  if  the  law  autho- 
rizes the  tax,  a  difficulty  in  the  mode  of  levying  it  .can  be  no 
objedion  \  befides  the  tax  is  now  actually  raifed  in  many  places 
of  this  kingdom,  in  Lynne^  Norwich^  Frame^  Trewirk^e^  War-^ 
mnfietf  Bewdley^  Blandfi^rd,  in  many  pariflies  of  Lwdon^  and 
in  particular  that  of  Wbiiechapel,  And  how  was  it  formerly  in 
the  cafe  of  the  fubfidies  to  which  the  land-tax  fucceeded  I  Per^ 
/analog  well  as  realcKate  contributed  towards  them  ;  and  there- 
fore diere  mud  have  been  a  mode  of  afcertaining  each  man's 
abilities  to  contribute,  and  the  proportion  was  fixed,  as  appears 
in  GUb.  Exeh.  c.  14.  ^ 

From  the  examination  therefore  of  every  writer  upon  the 
fubjeA,  from  the  ftat.  43  Eliz.  and  the  feveral  (latutes  recogniz- 
iug  the  con(tru£%ion  I  have  ^iven  It,  from  the  authorities  in 
the  books,  and  from  the  circumftances  of  inequality  upon  any 
other  ground  of  conftrudion,  I  fubmit  to  the  court  that  this  . 
rate  is  a  good  one,  and  ought  to  he  confirmed. 

Mr.  Wtdmore  for  the  defendant  was  flopped  in  his  argument 
by  a  queftion  from  Lord  Mansfield^  what  the  ufage  heretofore 
had  been  in  this  place  with  refpe^  to  rating  ftock  in  trade  ? 
Mr.  Morris  anfwcred  that  the  ufage  was  waved,  and  that  he  and 
Mr.  Widmore  had  agreed  at  the  feffions  to  bring  the  general 
queftion  before  the  court. 

•Lord  Mansfie/dhid  they  had  no  right  to  do  fo  :  and  thought 
it  ought  to  be  fent  back  to  the  feffions  to  ftate  the  ufage. 
That  the  highway  a£ts  referred  to  per/onal  eftate  u/ual/j  rateable 
to  the  poon 

O  4  Mr. 
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1777.         Mr.  Juftice  ,j1/lon  faid,  the  cafe  of  the  King  v.  Wlninej  waa 
incorre£)ly  reported  in  Sottas  Poor  Law',  in'  refpeA  of  what 


Mftrjut      ^^*  jnftice  Tdtis  is  there  m|ptioned  to   have  faid. — That  he 

HjLt.     thought  in  this  cafe  the  ufage  ought  to  hare  been  dated.   •  And 

accordingly  the  court  ordered  the  cafe  to  be  referred  back  to  the 

feiEons  for  that  purpofe. 

•  Saturday J       Aftcrwards,  in  Hikry  Term  •  1778,  the  cafe  being  retamed, 

Jan.  3J.      2n(j  the  quartdt  feflions  dating,  <f  That  it  had  been  the  ufage 

*'  heretofore  in  the  pariOi  of  Bradford^  to  rate  perfons  there  for 

<<  their  ftock  in  trade/'  the  court  ordered  the  rule  for  qua(hing 

the  rate  to  be  difcharged,  and  confirmed  the  original  order  of 

fcflions. 


Samigf.  ^^*  vtrfus  Miller.    . 

If  one  rent    \/f  ^'  BearcToft  flicwed  caufe  againfl:  a  rule  for  quafliing  an 

orand*'w-  ordcr  of  feffions  confirming  a  poor's  rate.  -  The  order  of 

geti.  r  with  feflions  dated  the  following  cafe  :  "Upon  the  appeal  of  WiUiam 

Spring  ^httt^  "  Miller  of  Cheltenham^  in  the  county  of  Gltmeefier^  Efq.  againft 

out  arifing,  i(  2  yjje  or  afleflVnent  made  for  .the  relief  of  the  poor  of  the  faid 

yeariyrent,,  ''  p^kTitti  of  Cheltenham^  for  that  he  itf  unequally  rated  therein  in 

ibic  to?hc  ^"  refpca  of  the  lands  and  buildings  by  him  rented  of  Mrs.  Skil- 

poor  in  re-    «  licome,  with  all  other  land,  buildings,  arid  houfes  in  the  faid 

^w."^/*"*  ^'  patifli :    This  court,  having  fully  beard  as  well  the  faid  WiU 

fuch  rerti     «  Ham  Miller ^  as  the  faid  churchwardens  and  overfeers  of  the  . 

the  annual    *'  poor  of  the  faid  parifli  of  Cheltenham^  touching  the  faid  ap- 

hrlr  hJ!^^  **  P^*^*  '^  '®  ordered  by  this  court,  that  the  faid  rate  or  affeffment 

findei:t  of     <<  bc,  and  is  hereby  confirmed :  The  cafe  appearing  to  be,  that 

h  oiJi'/'ilf '    "•  ^''S-  Elizabeth  Skillicome  of  the  parifli  of   Cheltenham,  in  the 

proportion    *<  county  of  Glouctjler^  by  leafe  dated  the  20th  of  May^  1 776* had 

the  reiVrvcd  "  dcmifcd  to  the  appellant  the  faid  William  Miller  of  the  pa^riflh 

wn^  a  of  Cheltenham  aforcfaid,  certain  lands  containing  about  four 

•♦  acres,  with  buildings  thereon,  and  a  certain  well  of  mineral 

«'  water   thereout  arifing,  called    the   Cheltenham  Spa,  for  the 

<<  tf*^m  of  21  years,  determinable  at  the  option  of  thejeflee  at 

<*  feiueny  fourteen,  or  one  and  twenty  years,  at  the  yearly  rent  oi 

«*  one  hundred  pounds.     And  it  further  appearing  to  be,  that  the 

*'  lands  and  buildings  thereon,  independent  of  the  well,  -arc  of 

•«  the  annual  value  of  about  twenty  pounds  5  that  the  rent  paid 

^'  by  the  faid  William  Miller  for  the  inineral  water  of  the  faid 

*«  well  is  eighty  pounds  ;  that  the  profits  of  this  mineral  water  tp 

*^  the  Iclftc  the  faid  William  Miller,  arifc  from  the  fale  thereoi 

^*an4 
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^  lad  the  company  refovting  thetetOt  vhich  is  very  Tarious  an4     1777. 

^  WB^hrtain  ;  and  that  the  faid  William  Miller  ftanda  rated  for — ^ 

*<  the  premifes  aforefaid.  in  the  faid  rate  at  the  fum  of  five       ^^V^ 
<'  pounds,  which  is  equal  to  a  rate  of  one  hundred  pounds  per  I4am.m* 
'<  annum  for  lands  in  the  faid  parifli.'' 

Mr.  Beartroft  in  fupport  of  the  order  of  feflions  and  againft 
the  riAtp  obferved,  that  the  rate  in  this  cafe  was  an  entire  rate 
upon  thej^r^  rent^  paid  by  the  defendant  for  the  premifes  in 
queftion  ;  and  aflefTed  upon  him  in  refpe£k  of  foch  Vent :  not  fo 
touch  for  the  profits  of  theVater,  and  fo  much  for  the  land ;  bnt  v 
an  entire  rate  upon  the  nvbele  as  land :  Therefore  not  diftinguiih* 
able  from  the  cafe  of  any  other  occupier  of  land  rated  in  refpeft 
of  his  rent.  He  fuppofed  however  a  queftion  would  be  made 
on  the  other  fide,  whether  minieral  water  was  rateable  to  the 
poor  :  If  it  were,  he  ihould  have  an  opportunity  of  fpeaking  to 
it  in  reply. 

Mr.  Dunning  and  Mr.  Cliffetd  eentraf  in  fupport  of  the  rule 
pontended,  that  the  words  of  the  ftat.  43  Eli%.  c.  a.  did  not 
Include  this  fpecies  of  property  :  That  the  rate  was  not,  as  had 
been  faid,  a  rate  upon  the  nvljole^  as  land\  though  the  rate  it/elf 
did  not  djftinguijh  between  the  annual  rent  of  the  land  and  the 
profits  of  the  fpring :  But  the  feifions  had  diftinguiflied  between 
them,  and  ftated  the  refpeftive  amount  of  each :  And  certainly^ 
the  only  queftion  meant  to  be  fubmitted  to  the  court  waSf 
*'  Wlietber  the  profits  of  the  fpring^  independent  of  the  fiU^ 
^<  were  eo  nomine^  a  fubftantive  matter  of  taxation  ?''  And  they 
infifted  it  was  liot.  That  the  ufage  with  refpcdl  to  other  mine- 
ral fprings  in  different  parts  of  the  kingdom^  at  JHatl0ei,,Bux^ 
ton^  Scarborough^  i^fc,  was  the  other  way.  None  of  them  were 
ever  rated  }  and  for  this  reafon :  Becaufe  they  are  in  themfclves 
fittdiuating  and  uncertain.  They  ms^y  totally  ceafe  :  And  at  beft 
the  profits  ariQng  from  them  depend  upon  thefaOiion  of  the  day. 
Therefore^  they  are  not  a  fubject  of  taxation  within  the  mean- 
ing or  the  words  of  the  ftat.  43  ^Hz.  c.  2.  They  cited  Rex 
verfus  Vandewally  2  Burr,  994.  The  Governor  and  Company  of 
/melting  lead  verfus  Jiiehard/on,  2  Bur*  i|34i*  and  prayed  the 
rule  might  be  made  abfolute. 

Lord  Mansfxeld4— -Nothing  can  be  plainer  than  the  prefent 
cafe.  This  is  not  a  rate  upon  the  profits  of  the  well,  but  upon 
four  acres  of  land^  let  to  the  defendant  at  xoo/»  a  yrar  \  and  the 
value  arifes,  partly  from  the  buildings^  and  partly  from  the  fpring 
that  produces  the  mineral  water^    Therefore  the  profits  of  the 

fpring 
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I  j^'f^     (pnng  aie  fmri  of  the  f^fduu  of  the  Amn/.    In  Wmref^mikkw  and 

■  Chepm^  wiiCM  there  afe  fak  fpnngs,  tbe  rent  of  the  land  ia 

^^      increafed  confidevably  on  that  acoount.    So  here,  the  coofidtera- 

Mix.«.s«*    tkm  c€  the  «Mtf|  iocveafes  the  rent.    It  ia  ptart  of  the  frUa^  of 

the  Aufi/;  and  Uierefore,  as  fuch,  I  am  dearif  of  opinsoa  it 

.  ought  to  be  rated. 

Aston  Juftice.-*-!  am  of  the  fame  opinion.  The  rate,  ia  diit 
cafe,  ifi  upon,  the  wboh^ate^  kt  at  ,100/.  a  year.  It  U  truct  iim 
jaftices  in  the  cafe  dated  have  dirided  the  rent ;  and  (pedallj 
diftinguiflbed  between  the  annual  value  of  the  land  and  the  pn^ 
£t8  of  the  fpring»  But  the  lefibr  and  kflee  have  made  no  fuch 
diftinftion  in  the  Icafe  \  and  the  rate,  is  upon  the  vrbok  lent  in  ^ 
grois.    Therefore  the  ordcir  of  fcfQons  is  right. 

Per  Cur.  Rule  dUcharged. 


.  fion. 


s„^  j^.  Doe  €9c  dim.  Foster  verfus  Williams. 

A  tenant  in  TTHIS  camc  bcforc  the  court  upon  a  rule  to  (hew  caufe,  why 
'*^a^cod*  *  "^^  ^^^^^  thould  not  be  granted.— Mr.  Dunning  argued 

witnefi  to     in  fupport  of  the  rule,  and  Mr.  Wallace  againft  it.    The  argu- 

UnSSrd's*     '"^"^  ^"  ^^^^  ^^^®  ^^^   ^^^^^  ^^^^  '    ^"^  **  ^^  ^^^  *"^  objec- 
tide;  be-      tions  wcrc  fuUy  ftated  by  Lord  Mansfield  in  delivering  his  opt- 

wpfioid  hir  "ion,  to  avoid  repetition  Ihavc  only  fubjoincd  the  opinion  of  the 

•wji  poflcf.   court. 

Lord  Mansfield. — This  was  an  ejeftment;  and  an  applica- 
^  tion  has  been  made  for  a  new  trial :  Whether  that  application  is 
well  grounded  or  not,  muft  depepd  upon  what  appeared  at  the 
tvial.- ^The  plaintiff  claimed  as  nephew  and  heir  at  law  to  a  Mr. 
Baines  the  perfon  laft  feifed.  The  younger  fifter  of  the  plaintiff, 
who  was  produced  as  a  witnefs,  proved  the  pedigree  of  her  two 
brothers :  That  they  both  went  beyond  fea.  That  the  plaintiff 
went  to  the  Eajt  Indies^  but  w^s  not  reported  to  be  dead,  as  the 
other  brother  was;  and  that  he  lately  returned  to  England. 
TJpon  the  crofs  examination  (he  was  queftioned  whether  the 
plaintiff  was  not  of  the  balf-Uood^  onljr  \  to  whiph  (he  anfwered 
(be  never  had  heard  of  any  fuch  thing.«— The  defendant,  who 
was  landlord  of  the  premifes,  and  who  was  fet  up  to  defend  in- 
ftead  of  the  tenant  (Mrs.  Pearce)^  claimed  under  a  Mrs.  Gaiion  : 
And  in  fupport  of  his  title  a  fine  was  put  in,  levied  by  Mrs« 
Galten  in  the  year  1772.  At  the  trial,  Mr.  TVallact  on  the  part 
of  the  plaintiff,  objeAed,  that  the  fine  alone  was  not  fuffident^ 
unlefs  accompanied  with  fom^  evidence  to  (hew  thatMirs^  G^t^ 

4  V»A 
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nvail  in^wflTtEiBofi  at  «hc  time  of  the  fine  kf  ied^  or  kad  rec^?ej!  lyn, 
rent.  It  was  admitted  that  no  entry  bad  been  made*  In  order  *—  *^— • 
to  ftwfc  poflS/Son,  Mrs.  Pfara^  die  teiuuit  m  po0effion,  opon  ^^ 
Wbom  tbe  qe&ment  bad  been  fenred,  was  odied  and  ofered  s|  Wis.. 
a  witaefii.  She  was  objeAed  to,  and  attfae  trial  I  was  of  opioioa^ 
and  upon  ^onfideration  am  ftrongly  of  opinion  now,  tkat  flic  was 
not  a  competent  witnefs.  A  tenant  can  nerer  be  called  as  a 
witnefs  to  fupport  ber  own  pofleffion.  Then  it  was  objefied  by 
the  connfel  for  the  defendant,  tbat,  to  entitle  <ht  plaintiff  to  bring 
an  ejaftment,  he  ought  to  baTC  given  Mrs.  Peara  (the  tenant) 
OMice  to  quit.  The  anfwer  given  to  that  was,  thatthepofieifioii 
was  ndv€rfe\  therefore  no  notice  was  neceffaryK  and  I  am 
deariy  of  opinion  there  Diras  no  occafionfor  a  notice  in  this 
cafe :  For  the  poflfeflibn  of  the  tenant  was  oonneAed  widi  diat 
0(  die  landlord,  which  HviiiB  adverfe.— -Then  Mr.  I^jp,  the  at* 
torttey,  'was  exaraiHed,  to  try  to  prove  Mrs.  Galton  in  poflel&on 
by  an  acknowledgment  of  payment  cf  rent  to  her  by  Mrs.  Ptara. 
Ij^hat  he  faid  was,  "  That  before  the  death  of  Mrs.  GoA^,  he 
^*  remembered  a  converfation  bettreen  her  and  Mrs.  Ptarti^  in 
^'  which,  tbe  one  admitted  (he  had  paid  the  other  tent  as  her 
^'  landlord,  afnd  the  other,  that  Oie  had  received  rent  from  her  as 
<f  tenant.''  But  he  would  not  be  pofitive  to  the  time  fo  as  to 
fwear  it  was  3^^  the  jff^  levied.  Mr.  Walloci  ftrongly  ad- 
dreflcd  the  jury  in  reply,  and  began'  by  ftating  that  the  de- 
'  fendant  had  no  colour  of  fight  \  and  that  if  he  would  produce 
any  will  or  title,  he  would  give  up  the  caufe.  1  ftated  to  the 
jury  that  Mrs.  Gatton^  who  it  feems  was  Baine/s  miftreis,  had  no 
title.  That  it  did  not  appear  the  defendant  had  apy  tide,  but 
poffejfton.  But  if  Mrs.  Galtm  was  in  pofleflion  at  the  rime  of 
levying  the  fine,  then  the  plaintiff  was  guilty  of  a  flip ;  how- 
ever not  fuch  a  one  as  would  be  a  bar  to  him :  For  as  he  was 
beyond  fea  at  the  time  of  the  fine  levied,'  he  would  not  be  bar- 
red, but  might  bring  another  ejeAment.  That  the  evidence  re- 
fpe£Eing  the  converfation  between  Mrs.  Galton  and  Mrs.  Pearce 
the  tenant,  was  not  precife  and  pofitive,  whether  it  was  had 
hifitre  or  after  the  fine  levied.  But  that  was  matter  for  their 
confideration.  The  jury  found  a  verdi£l  for  the  plaintiff.  If 'I 
had  direded  the  jury  to  find  for  the  plaintiff,  and  they  had  found 
for  the  defendant,  I  would  never  have  eopcurred  in  granting  a 
new  trial.  A  new  trial  ought  not  to  be  granted,  merely  for  die 
fake  of  turning  the  party  round ;  but  where  fubftantial  juftice  can- 
not  otherwife  be  obtained.    And  in  the  cafe  of  &mtb  ex  dim. 

Dohmr 
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iTjyi     Dormer  s2Fortefeue^  the  court  under  fach  circumftaincesrefufei 
■■     '         to  grant  a  new  trial. 
,Mr>f  AsTON»  Juftice.— I  a(m  Qf  the  fame  opinion.    A3  to  the  quef- 

y.VH  ^^^  whether,  the  evidence  of  t&v%.  Pearce  the  tenant  in  poffeC- 
fion  was  admii&ble  in  fupport  of  the  defendant's  title  under 
whom  fiie  held,  in  Bourne  v.  Turner,  1  Sir.  632.  upon  a  motion 
to  admit  the  landlord  a  defendant,  upon  an  affidavit  that  the  te« 
nant  in  pofleiBon  was  a  material  witnefs  for  him,  the  court  te- 
fufed  it,  faying,  he  was  liable  to  the  mefne  profits,  and  therefore 
if  the  motion  were  granted  it  would  not  make  the  tenant  1  wtt« 
neft.  I  have  always  underftood  that  a  tenant  in  pofieffion  ca&« 
not  be  a  witnefs  to  fupport  his  own  pofieffion.  Therefore  I  entire- 
ly agree  that  the  teftimony  of  Mrs.  Pearee  in  this  cafe  was  pro- 
perly rejedled.  As  to  the  other  point,  the  evidence  given  by 
Mr.  JFay  was  very  proper  to  be  left  to  the  jury ;  and  in  a  favour- 
able cafe  might  have  had  its  effe£l.  Here  it  was  left  to  the  con* 
fideration  of  the  jury,  and  they  have  notwithftanding  found  for 
the  plaiiitifi>    Therefore  the  rule  muft  be  dtfcharged. 

Mr.  Juftice  JUllef,  and  Mr.  Juftice  AJhburJi  wete  of  the 
fame  opinion. 

Per  Cur.  Rule  difchargcd, 


j^^myu  Bach  ver/us  Longman  et  aL 

A  mujstai      nf'HIS  was  a  cafe  out  of  Chancery  for  the  opinion  of  this 

T^fiUlg'*  court,  ftating,  that  the' plain tiflF  about  twelve  ycats  ago 


within  the    compofcd  and  wrote  a  certain  mufical  compofition  for  the  harp- 

0.  19.  for  '  fichord,  called  a  Sofiflta  \  aAd  that  being  dcGrous  of  publifliing 

the^encou-    ^jj^  f^i^j  ^vorkor  compofition,  together  with  other  mufica?  works, 

learning,  by  compofitions  and  writings,  he  did  apply  for  and  obtain  his  Ma- 

copi«o?*   jefty's  licence,  dated  the   15th  day  of  Dwfwfcr,  1763,  whereby 

printed        his  Majeidy  did  grant  unto  the  plaintifi^,  his  executors,  adoiinif- 

auihorjTor  *  trators  and  aligns,  his  royal  licence  for  the  fole  printing  and  pub- 

mirchaftrs    lifting  thc  faid  works  mentioned  in  the  faid  licence,  for  four- 

pirs,dnring  tecA  ycaVs  from  the  date  of  the  fame,  as  appears  by  the  faid  li- 

thVdn**'     ccnce  ;  and  that  about  four  ycari  ago  the  plaintiff  compofcd 

imotioned.   and   wrote   another   mufical  compofition  for  the  harpfichord, 

called   a   Sonata  i    together   with   an   accompaniment  for  the 

Fio/  di  Gamha  ;  and  that  the  defendants,  being  mu(fc  fellers  and 

copartners,  had  lately  obtained  copies  of  the  two  feveral  Sonatas, 

mufical  works,  or  compofitions  before  mentioned,  together  with 

the  faid  accompaniment  to  the  latter :  and  had  lately  in  the  aaoie 
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of  the  faid  J^n  Cbrtfiian  Bacb^  but  without  bis  licence  or     1777. 
coafent,  pripted^  pobliOiedi  and  (old  for  profit,  divers  copiea  of 


the  faid  two  feveral  oompbfitions  and  accompaDtment.  And  it  ^^  _ 
Kkewife  appeared,  that  it  was  poffiblc  to  know  the  mnfical  com*  UNaMAi». 
pofitions  of  any  matter  or  compofer  of  mufick,  who  had  com- 
pofdd  any  qaantity  thereof*  The  queftion  was.  Whether  a  mu^ 
Jical  comfo^tm  is  within  the  ftatate  of  the  8th  of  Ann.  c.  19,  in- 
titled  an  aft  for  the  encouragement  of  learning,  by  vefting  the 
cc^ies  of  printed  books  in  the  authors,  or  purchafers,  of  fuch 
copies  during  the  times  therein  mentioned  ? 

Mr.  RoHnfon  for  the  plaintiff— Mr.  Wood  for  the  defendant. 

Lord  MansfUli  called  on  Mr.  Wood  to  begin ;  and  without 
bearing  Mr.  RoUnfon  in  anfwcr,  faid,  the  cafe  was  fo  clear  and 
the  arguments  fuch,  that  it  was  difficult  to  fpeak  ferioufly  upon 
it.  The  words  of  the  zQl  of  parliament  are  very  large :  <'  Books 
"  and  othtr  'writings!^  It  is  not  confined  to  language  or  letters. 
Mufic  is  a  fcience ;  it  may  be  nurtttm  \  and  the  mode  of  convey- 
ing the  ideas,  is  by  figns  and  marks.  A  perfon  may  ufe  the  copy 
by  playing  it  \  but  he  has  no  right  to  rob  the  author  of  the  pro- 
fit, by  multiplying  copies  and  difpofing  of  them  to  his  own  ufc* 
If  the  narrow  interpretation  contended  for  in  the  argument  were 
to  hold,  it  would  equally  apply  to  algebra,  mathematics,  arith- 
metic, hieroglyphics.  All  thefe  are  conveyed  by  figns  and 
figures.  There  is  no  colour  for  faying  that  mufic  is  not  within 
the  a6i.  Afterwards,  on  Monday^  June  i6th,  the  court  certified  ' 
in  thefe  words,  *'  Having  heard  counfel  and  confidered  this  cafe, 
V  we  are  of  opinion,  that  a  mufical  compofition  is  a  writing 
*^  within  the  flatute  of  the  8th  of  Queen  jinn<,  intitled  an  aft 
*^  for  the  encouragement  of  learning,  by  vefting  the  copies  of 
*<  printed  books  in  the  authors  or  purchafers  of  fuch  copies, 
**  during  the  times  therein  mentioned.'' 


Jones  a;er^  Walker.'  a,,,^ 


TTHIS  was  a  fpecial  aftion  oa  the  cafe,  for  money  bad  and  re*  OU.fireet  it 
ceived  to  the  plaintiff's   ufe.     Plea,  Non  aJfumfftt.^T\iz  jubJht  J 
caufe-was  tried  at  Wejlmmjlery  at  the  fittings  after  Eajlar  term,  ^^.j^^^^, 
2777,  betore  Lord  Mansfield^  when  the  Jury  found  a  verdift  for  mg  con- 
the  plaintiff,  damages  li/.  colls  40/.  fubjeft  to  the  opinion  of  jt^Hy  a^ 

ftrce:  of 
€90ttptau  bwildings,  hefore  tht  ftat.  9  Ann,  c.  id.    Therefore  the  f^ffiny  ^fi-cgire  Is  cntitcd  onJy  to 
«w  penny  for  the  carriafe  and  delivery  of  a  letter  to  any  of  the  inha>ixtant»  thereof  i  «ift.  ttw 
fumy  paid  wtfeMfuttjng  fuch  leiter  hif  Xht  ftimj'ftfi'itffitt, 

the 
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ifyj*    the  court  upon  the  (bUowing  cafe :  That  bf  the  ftat  5  jina.  €.  id* 
intitled  *',an  ad  for  eftaUi&iog  a  geaeral  poit>office/'  it  was 


^tHifa  ena€bed  *<  that  it  (hould,  arid  might  be  lawfbl  for  the  poft»mafter 
WABKft*.  M  generati  iafe.  to  demand  and  take  for  the  poft  of  ^I  and  every 
••  the  letters  and  paeket^  paflbig  or  repaffing  by  tiie  carriage  called 
•*  the  Petmy-poftt  eftabliflied  and  fettled  within  (he  cities  of  t4it^ 
*«  ifeif  and  Wifimwjkr^  and  borough  of  Stmiiwari,  and  pam 
^  adjueiftty  and  to  be  received  and  delivered  virichin  ien  Eitg^ 
»^  miies  diftant  from  the  general  letter-office  in  L^ubn^  ontftf^ 
*<  nfJ'—Thzt  by  the  Rat.  4  G^.  2.  c.  33.  intitled  an  aA  for  ob* 
viattng  a  doubt  which  hath  arifen  concerning  the  ufual  allow* 
ance  made  upon  the  delivery  of  letters  fcnt  by  the  penny-poft» 
to  places  9ut  of  the  cities  of  London  and  Weftmin/kr^  and  bo* 
rough  of  Scuthwark,  and  the  re^effive  fuburbs  thereof,  reciting, 
diat  nuhireasy  upon  the  firft  eftabliflimentof  tfaepenny-poft-office, 
the  carriage  of  letters  by  that  poft  was  confined  to  the  cities  of 
London  and  Weftminjieri  the  borough  of  Southoart  and  the  re» 
JpeHivi fuburbs  thereof  i  and  whereas^  upon  the  application  of 
the  inhabitants  of  feveral  towns  and  places  within  the  compals 
'  '  of  ten  miles  round  the  city  of  London^  upon  their  voluntary  offer 
to  allow  and  pay.  to  the  mcfrenger&  or  perfons  carrying  fuch 
letters,  in  confideration  of  their  being  obliged  to  travel  with  a 
horfe  to  places  at  that  diilance,  one  penny^  upon  the  delivery  of 
every  letter  dire£led  to  any  perfon  at  any  place  out  of  the  cities 
of  London  and  Weftminjler  and  borough  of  SoutAwari,  and  the 
r^eflive  fuburbs  thereof,  over  and  above  tie  penny  paid  upon 
putting  every  fuch  letter  into  the  penny-poft-office  in  London  ; 
the  cairriage  of  letters  and  packets  by  the  faid  penny-poft  was 
extended  ten  miles  round  the  city  of  London;  and  one  penny  hath 
been  conftantly  aUowed  to,  and  taken  by  fuch  mefiengers,  on 
the  delivery  of  every  letter  dire£^ed  to  every  perfon  at  any  place 
^ut  of  the  cities  of  London  and  Weflminfier,  the  borough  of 
Southvartf  and  the  refpeBtve  fuburbs  thereof,  over  and  above 
the  penny  paid  upon  putting  fuch  letter  into  the  penny-poft^ 
office  in  London.  And  jeciting,  that  whereas,  by  reafon  of  the 
provifions  contained  in  the  ftat»  9  Ann*  c.  lo.  fome  doubts  had 
arifen,  whether  the  meficngers,  carrybg  fuch  letters,  could  law- 
fully  receive  the  faid  penny,  over  and  above  the  penny  paid 
upon  puttTifig  fuch  letter  into  the  penny-poft-office  in  London  | 
.  .  For  obviating  attd  taking  away  all  fuch  doubts^  It  was  esuiSedi 
«  that  nothing,  in  the  faid  aft,  (hould  extend  to  reftrain  any  fuch 
«  mefleoger  from  demandhig  or  taking  for  every  letter  originally 

«  fCDl 
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«'  fent  by  the  penny-poft,  and  not  firft  paffing  by  the  geoeral«poft»     1777. 
<*  and  froth  tbetlce  ttanfmitted  by  the  penny-poft,  which  bad 


«<  been,  or  AonU  be,  deU?efed,  to  or  for  any  perfon,  at  any  place     ^^* 
<<  Md  of  the  eitks  of  London  and  Wejbmnftir^  the  borough  of  Walkch. 
^  fturMiMrly  and  the  rffpoStivo  fuhurhs  thereof,  om  ptmny^  over 
<<  and  above  the  penny  paid  upon  putting  every  fuch  letter  into 
<<  the  penny^poft-office." 

That  the  honfe  of  the  plaintiff  is  fituate  in  Oli-Jireety  in  tho 
eouniy  ofMiddtifex;  which  ftreet,  kfort  the  ftat  9  Ann,  was  ad*  . 
joined  to  London  by  conHguom  buildings.  That  the  Hhriia  of  the 
city  of  London  extend  beyond  the  walls  thereof}  but  that  Old' 
fitnet  \%  no  part  of  any  of  the  faid  liberties*  That  over  and  above 
the  penny  paid  upon  putting  in  a  letter  fent  by  the  penny*poft 
to  ftit  plaintiff,  a  penny  was  demanded  and  paid  on  the  delivery 
thereof.  .The  queftion  was.  Whether  the  fecond  penny  could 
be  legally  demanded  f 

Serjeant  Walker  for  the  defendant,  who  was  called  upon  by 
Lord  Mansfield  to  begin,  objefied  ift,  that  the  mod  material, 
and  indeed  the  only  fad  to  entitle  the  plaintiff  to  recoYcr,  was 
not  dated;  namely,  that  the  plaintiff  lived  vntbin  thefuherbs 
of  the  city.  The  court  therefore  could  riot  give  judgment  for 
him.  idly.  That  from  the  fafls  that  were  found,  it  was  clear  * 
he  did  not  live  within  the  fuburbs :  Oldjlreet  being  ezprefsly 
ftated  to  be  out  of  tl)e  Bberties  ofi  the  city,  and  in  the  county  of 
Middlefin.  That  the  liberties  and  the  fuburbs  were  fynonimous. 
But  fuppofing  they  were  not;  before  the  ftat.  4  Geo.  a.  c.  33.  it 
was  mere  curtefy  to  pay  the  extra  penny  :  The  ufage  therefore, 
both  before  and  fince  the  ftat.  4  Geo*  2.  was  material  to  fliew 
whether  the  curtefy  extended  to  this  place  at  the  time;  and 
whether  it  had  been  fubmitted  to,  as  a  demand,  fince  s  And  there 
was  no  doubt  but  the  ufage  was  with  the  defendant. 

Lord  Maksf  I  ELD.— Ufage  has  nothing  to  do  with  the  prefent 
cafe.  The  (ingle  queftion  is,  whether  <*  fuburbs"  mean  the  liber- 
ties, or  contiguous  buildings  at  the  time  of  the  ftat.  9  Ann.  For 
If  Old*fireet  had  been  joined  loLondon  fince  that  time,  it  would 
be  liable  to  pay  the  extra  penny.  One  fide  of  Oxford-road  does 
not  pay,  becaufe  it  was  then  joined  to  London  by  buildings :  The 
other  does,  becaufe  it  was  at  that  time  open  fields.  One  ftrong 
argument  againft  its  being  conftrued  to  mean  liberties,  is,  that 
the  ftatute  mentions  Weflminfier  and  the  borough  of  Soutbwark, 
which  have  no  liberties. 

Mr. 
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1777.         Mr.  BmUer  ewtra  for  the  "plaintiff.     In  Filhwt  s^jioeock^ 

■'  Muh.  9  GiQ.  3.  MSS..  the  fignificatioo  of  the  word  •*  fuburbs*' 

\oerjm      ^><  fettled  to  be,  the  fame  as.  the /uburhana  6f  Rome.     Lord 

/Walick».  Mansfiildm  that  cafe  aiked  the  Recorder^  whether  "  fuburbs" 

was  the  technical  term.    He  fatd»  no :  The  technical  tetm  wai 

«  mlntiesJ*  He  cited  a  Vem.  431.  Stow^s  Survey^  vol.  2.  p.    in 

"  which  Old'Jtnet  is  mentioned  as  part  of  the  fuburbe  of  the 

city  of  Lmdtn  \  and  the  Hat.  9  Jjtn.  c.  22.  for  building  50 

new  churches,  in  or  near  tlie  cities  of  London  and  Weftminft^r 

and  the  fuburbs  thereof,  under  which,  Oldrfirai  church  was 

built4 

'  Lord  Mansfield.— *The  ftatute  9  Ann.  c.  to.  which  ere^ed 
Ae  penny-poft>o£Bcej  confines  the  limits  of  its  delivery  to  <<  the 
*'•  cities  of  London  and  Wefiminftar^  the  borough  of  Soutbwark 
'*  and  the  parts  adjacent."  In  proccfsof  time,  the  inhabitants 
of  towns  and  vilUges  within  the  compafs  of  ten  miles  of  London, 
{not,  perfons  reiidcnt  in  the  contiguous  (Ireets  and  buildings] 
wi(hing  to  partake  of  the  benefit  of  this  mode  of  conveyancer 
made  application  to  the  penny*poft-office,  requefting  it  might  be 
extended  to  them,  and,  as  an  inducement  to  the  poit-office  to 
comply  with  their  requeft,  offered  to  pay  an  additional  penny  a 
letter,  towards  defraying  the  expence  of  horfe-hire,  neceflary 
on  account  of  the  diftance.  The  pod*  office  indulged  them  in 
it. — After  this  it  became  a  doubt,  whether  the  receipt  of  this 
additional  penny  for  letters  thus  carried  and  delivered  in  the 
country,  could  be  authorized,  confident  with  the  general  pro- 
.vifions  contained  in  the  (lat.  ;^Ann*c.  10:  and  therefore  the 
ftat.  4  Geo.  2.  c.  33.  was  pafied,  making  it  lawful  to  take  an  ad- 
ditional penny,  for  the  delivery  of  any  letter  to  any  perfon  out 
of  the  cities  of  London  and  Wejlminfler,  the  borough  of  Souths 
tvark,  and  the  refpeilive  fuburbs  thereof.— l^he  queltion  how- 
ever. What  is  meant  by  <<  fuburbs  ?"^  Aill  remains;  and  that  is 
a  queftion  of  condruciion  upon  the  zCt  of  parliament.  At  the 
trial  it  was  contended  by  the  counfel  for  the  penny-pofl-office, 
that  fuburbs  mean  liberties,  acid  have  relation  to  the  franchifes 
of  the  city.  It  was  roundly  afierted  by  both  parties,  that  the 
ufage  and  praflice  was  with  them.  Serjeant  Walker,  for  the  de- 
fendant, infided,  that  the  additional  penny  had  always  been 
paid  by  the  inhabitants  of  Otd-flreet.  Mr.  Dunning^  for  the 
plaintifi^,  that  it  had  not :  But  no  evidence  to  tlie  fa£t  was  pro^ 
duccd ;  the  witnefies  on  both  fides  being  out  of  the  way.  I 
thought,  and  it  was.  acquiefced  iu  and  agreed  on  all  hands* 

that 
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that  k  being  clear  and  certain,  that  Old-Jireet  was.conne<3ed  (o     1777. 

London  by  a  ftreet  of  contiguous  buildings  before  the  flat.  9  Ann^  — • ^ 

c.  10.  the  Ufage  could  be  of  no  av^il  in  explaining  the  ftatujc.  w,/" 
If  the  ufage  had  been,  that  2 fngie  penny  only  had  been  taken,  WALf£«. 
in  one  part  of  the  ftreet,  and  the  additioual  penny  in  another^ 
It  might  have  been  material  to  fhew^  that  the  one  part  was  an- 
tiently""  contiguous' to  Z.oWo«,  and  the  other  originally  in  thp 
<:ountry.  The  queftion  then,  is  a  mere  qucftion  of  conftrudion, 
whether  the  word  "  fuburbs"  in  the  a£l,  means  the  liberties  of 
the  city,  or  contiguous  buildings.  In  all  di£lionaries,  "  fuburbs" 
are  defined  iq  be,  **  buildings  adjoining  to  a  great  city,  without 
**  the  walls"  I  thought  at  the  trial,  and  think  now,  there  is  not 
a  colour  for  faying  that  fuburbs  mean  liberties*  Liberties  are 
a  corporate  denomination :  Suburbs,  a  natural  denomination. 
In  Fellows  V.  Jeacocky  which  was  the  cafe  of  the  Hampjlead  wa- 
terworks, the  court  were  of  opinion,  ^hat  fuburbs  did  not  mean 
liberties  :  And  to  prove  the  pfacc  in  queftion  there,  a  contiga-  ' 
ous  building,  evidence  was  given  of  there  being  anti^nt  pipes, 
tsTc.— ^Whether  the  place  in  queftion  was  or  was  not  a  contigu- 
ous  building  at  the  time  of  the'a£t,  is,  as  hasf  been  faid,  a  matter 
tii  faB :  But  when  once  it  is  proved  to  have  been, a  contigu- 
ous building,  it  is  a  qheftion  of  conftru£lion  upon  the  act.  The 
franchifes  of  the  city  can  have  nothing  to  do  with  the  additional 
trouble  of  the  Penny  poft-man  :  Whether  a  houfe  ftood  on  thia 
fide  or  that  fide  of  Temple- bar ^  within  or  without  the  liberty  of 
the  city,  could  make  no  difference  to  him.  The  only  matter  for 
his  confideration  was.  Whether  it  ftood  amongft  other  houfes 
contiguous  to  the  city,  or  without  it,  fo  as  to  occaiion  his  taking 
a  horfe,  the  original  confiSeration  for  allowing  the  additional 
penny.  ^ 

AsTON,*Juftice.— The  ufage  is  not  material  in  this  cafe.  I  think 
that  upon  the  words  of  the  ftat.  9  Ann,  c,  10.  which  fays, 
"  parts  adjacent,"  it  is  clear,  that  the  inhabitants  of  Old-Jlreet 
would  be  entitled  to  have  the  letters  delivered  for  one  penny 
only.  The  confufiop  that  has  arifen,  was  introduced,  by  the 
latter  ftatute,  the  4  Geo.  2,  c.  33.  changing  the  words,  and  ufing 
•<  fuburbs*'  inftead  of  **  parts  adjacent."  It  alfo  departs  from 
the  diftance  mentioned  In  the  ftat.  9  Ann^  c,  10.  of  "  ten  miles 
<*  froni  the  general  letter  office  in  London^^  and  fays  «  within 
*'  the  compafs  of  ten  miles  round  the  city  oF  London^*'  which 
feemsto  me,  to  include  ten  miles  beyond  the  city  and  the  places 
adj/icent  where  the  JJ  penny  was  taken.     I  think  that  htfare 

VOL.IL  P  ihc 
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1777.     the  ftat.  gth  of  jinnef  one  penny  only  could  have  have  been  taken 
■  in  Old-fireet  jxand  therefore,  that  the  Poft-officc  cannot  take  an 

J^^^"  additional  penny  ww. 
Walkei.  Wn.LEs  Juftice. — I  think  the  word  *^fuhurhs^  in  the  latter  fta- 
tutc  (4  Geo>  2.  c.  33.)  means  the  fame  as  **  parts  adjacent"  in 
the  ftat.  gAnn,  c.  10.  If  it  had  been  the  con  ft  ant  uniform  ufage 
to  receive  an /additional  penny  in  this  place,  it  might  make  a  dif- 
ference ;  but  ufage  here,  is  out  of  the  cafe  \  for  none  is  ftaied* 
AsHHURST  Juftice.— I  am  of  the  fame  opinion. 

Per  Cur.  Pojlea  delivered  to  the  plaintiff. 


Friday,  Rust  et  aU  Affignecs  of  Henry  and  Richard 

>""3***'  Papps  verjus  Cooper. 

ApretinJtd  f  N  ffover  the  jury  found  a  verdict  for  the  plaintiffs,  damages 
of/Jfrr^/  378/.  cofts40J'w  fubjeft  to  the  opinion  of  the  court  on  the 

a  trader's  following  cafe : 

to  a  parti-'         The  bankrupts  WCTC  clothicrs  at  &/j/Si/rj  ;  the   defendant  a 

or^^riny'  linen-draper  and   banker  at  the  feme  place.     The  bankrupts 

other  con.  were  in  difficulties  all  the  Summer  of  the  year  1772,  owing 

hi  the  eot^fe  ^o  the  failure  of  Fordjce  a  banker  in  Lofid»n.   The  defendant^ 

calculated"^  on   thd  firft  ot  yluguff  1772,  lent  the  bankrupts  1,000/.  upon 

meielyto  their  bond:     Their  difficulties   increafingi  Richard  Papps^  one 

^Un/p^^'  of  the  bankrupts,  on  the  20th  oi  September  1772,  met  Mr.  Sam^ 

ftunce,  and  fin  Barber  from  Loudon,  who  was  under  large  acceptances  for 

equality  of  ^^  bankrupts,   at  Murrel  Green,  in  Ham^ire  5  where    they 

the  bank-  agreed  Mf  Oil  a  commiffiou  of  bankruptcy  being  taken  out  againik 

IsvoiJitho*  Hen r J  znd  Richard  Papp J,  znd  that  application  ftiould  be  made 

ofUietoods  '°  ^"^  ^^'  '^'^P^^^^  ^^^^  ^^  ^^  petitioning  creiiitor.  On  Richard 

to  fudi  ere-  Papps* s  rctum  home  from   Mum  I  Green  on  Monday   the    2 1  ft 

hitahht  to  of  September  zt  night,  bufinefs  went  on    apparently  as  ufual  ^ 

thcrranf-  b^t  on  that  night,  he  told  his  clerk  he  (hould  be  obliged  to  ftop 
tanfUuyht.  payment  in  a  few  days.     On  Friday  the   25th   of  September  in, 

ff'ban7.^^  the  afternoon,  Richard  Papps  bid  his  clerk  (liut  up  his  fliop 
ruptcy.om-  and  not  open  it  next  morning  \  but  rccolleftitig  himfclf,  he  bid 

Bu"fucir  bim  open  it  next  morning,  for  he  would  wait  till  the  poft  came 

pretended  in  •  which  camc  in  about  nine  o'clock  of  the  morning  of  the  26tb, 

itiiif^Ja  when  Richard  Papps  ordered  the  doors  to  be  (hut,  and  that  he 
•f  bankrupt'  (hould  be  denied.     He  was  accordincly  denied  that  day ;  before 

rjr:Nomore  i      i      *  .        ,  o      n       i  r 

i>  «ny  irau-  which  time,  he  had  committed  no  ate  of  bankruptcy.  In  content^ 
traniiaion  pintion  ojthis^  and  in  order  to  give  the  defendant  a  preference,  -R/- 
whi.ci  i%not  chard 
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thari  Pdpps  made  a  bill  of  parcels   to  the  defendant,  bearing     1777. 

date  the  ^^A  of  September  1772,  and  delivered  it  to  the  defend-  • 

ant  on  the  24th.    The  bill  of  parcels  with  an  order  to  Mr.  J.      ^.""JJJ 

Elderton  (in  wbofc  poffcflion  the  goods  were  depofitcd  by  the      *"»/«'  ^ 

bankrupts  to  fell  for  them)  to  deliver  the  goods  unfold,  and    ^^"** 

to  pay  the  money  arifing  from  the   fale  of  fuch  as  might  have 

been  fold  to  the  order  of  the  defendant,  together  with  orders  to 

three  other  pcrfons  to  deliver  goods  in  their  pofliffion   to  the 

amount  of  684  /.  to  the  defendant,  were  fent  by  the  defendant 

exprefs  to  MeJJrs,  Grace  and  Kennedy  in  London  ;  which  arrived    » 

en  the  24th  of  September  \  and  on  the  25  th  the  goods  in  quef- 

tion  were  delivered  by  Elderton  to  Mcffrs,  Grace  and  Kennedy^ 

to  the  ufe,  and  as  the  property  of  the  defendant  Cooper.     The 

three  other  perfons  delivered  no  part  of  the  goods  in  their  pof- 

feflion.     The  defendant  never  dealt  in  fuch  goods  as  were  in 

the  poiTeflion  of  Elderton^  and  at  the  time  of  the  delivery  of  ^he 

bill  of  parcels,  the  bankrupts  were  infolvent. 

The  queftion  was.  Whether  the  plaintiffs  were  entitled  to  re- 
coyer  the  value  of  th^  goods  ? 

Mr.   Wood  for   the  plaintiffs.    The  queftion   is.  Whether 
the   TiOt    done    in    this  cafe,  being  -  in  contemplation   of  bank^ 
ruptcy^  and  with  a  view   to   give   the  defendant  a  preference^ 
was   not  a  fr^ud  upon  the  reft  of  the  creditors,  and  there- 
fore void  ?  Nothing  can  be  clearei*,   than   that  the  bankrupt 
laws  intended  to   put  all  creditors    upon   an   equal    footing. 
And  therefore,  though  in  general^  a  trader,  before  any  aft    of 
bankruptcy  committed,  has  fuch  a  property  in,  and  power  over^ 
hisefFefts,  as  to  do  a£ls  which  by  confequence  may  give  one 
creditor  a  preference  to  another  \  yet,  if  he   is  infolvent^  or  has 
sin  adl  of  bankruptcy  in  contemplation y  he  can  do  no  aft  out  of  the 
nfnal  courfe  of  trade^  in  favour  of  a  particular  creditor.     This 
doftrine  is  not  new,  it  is  eftabliflied  by  a  variety  of  cafes.:  But 
more  particularly  intheca£e  ol  Alderfon  v.  Temple ^  4  Bur.  2,235.  ^« 
and  in  Harmanv.  Fi/bar.  B,  R.  Trin,  14  Geo.  3.  •—•Here,  the  ' 

aft  done  was  clearly  not  in  the  courfe  of  trade ;  not  obtained 
by  threats,  nor  at  the  inftance,  or  importunity  of  the  creditor ; 
but  entirely  voluntary  :  And  to  make  an  aft  void,  it  is  not  ne^ 
Geflary  it  (hould  be  fraudulent  as  between  the  parties ;  it  is 
fufficient  if  it  be  a  fraud  upon  the  creditors  generally.  It  is  ex- 
prefsly  ftated  to  be  in  contemplation  of  bankruptcy.  The  pe- 
titioning creditor  was  fixed  upon  :  The  bill  of  fale  antedated  ; 
and  falfely  purporting  to  be  in  the  cour/e  of  trade '^  whereas,  there 
had  beeano  dealings  of  this  kind  between  the  bankrupt  and  the 

F  a  defendant 
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1777.     defendant  before;  and  in  order  to  expedite  the  delivery  of  th^ 
goods  bcfoi^c  the  aft  of  bankruptcy  was  complete,  the  bankrupt 


^/^'/^      fent  them  by  exppefs.     The /ole  motive  therefore,  was  to  give  a 

vtrfut      prejetenc€\  and  confequently,  though  a  conveyance  of  only  ^ar/ 

^°'*  '    of  his  cffefts,  was  void  in  refpeft  of  the  oth^r  creditors.  He  cited 

LtnUn  v:  BartUtty  C.  B.  from   a   M3S.  note  of  Mr.  Jufticc 

•  ViJexYai    GouU^  as  cxprcfsly  in  p[)int  ♦  :  And  prayed  the  court  to  give 

mij.  47.      judgment  in  favour  of  the  plaintiffs. 

/Jiirmtfiiv/"  ^r-  P^if^^^n  contra,  for  the  defendant.  I  am  to  contend 
Fi/barjiifra,  that  the  defendant,  being  a  bondjide  creditor,  and  payment  be- 
ing made  to  him  before  any  aft  of  bankruptcy  committed,  has  a 
right  to  retain  what  was  fo  paid  him  by  his  debtor,  though  by 
way  of  preference  to  him,  and  in  contemplation  of  ba^nkruptcy : 
And  whether  fuch  payment  be  in  money  or  goods  makes  no  dif- 
ference. (Lord  Mansfield.  The  difference  between  money  and 
goods  is  immenfe.).  Sqppofe  the  payment  had  been  in  bank 
notes,  which  in  law  are  not  confidered  as  money,  or  payment,  any 
more  fehan  a  bale  of  goods ;  it  would  not  have  been  void :  And 
here,  there  was  an  order  to  deliver  the  money  to  the  creditor  if  the 
goods  were  fold.  It  was  by  accident  only  that  he  received  the 
goods.  But  he  was  aftually  in  pojfejfitn  of  them,  before  any.  aft  of 
bankruptcy  committed  ;  and  pojfejfton  is  the  Una  to  be  drawn.  So 
is  TwiVi/j  cafe,  3  Co.  81.  It  is  a  good  payment  therefore  at  com- 
«  mon  law  :  It  has  none  of  the  charafteriflics  of  fraud  enumerat- 
cd  in  Twine's  cafe  \,  and  the  bankrupt  laws  do  not  extend  to  it. 
They  only  avoid  transfers  of  property  to  perfbns  who  have  no. 
good  title  or  claim.  Stat.  34  £^35  Hen.  8.  e.  34. — 13  Eliz.  c.  7— 
I  ,Jiic,  I.  r.  15.  But  this  is  neither  a  grant,  nor  conveyance,  nor 
fraudulent.  The  provifion  in  the  ftat.  21  Jac.  i.  f.  \^.  feB.  xi-. 
which  fcrbjefts  goods,  conveyed  by  a  bankrupt  to  perfons  upon 
good  confideration,  if  left  in  the  bankrupt's  poiTeflion,  to  be 
fold  for  payment  of  bis  debts;  proves,  that  where  the  pojfejjion 
16  parted  whhf  as  in  this  cafe,  they  fliall  not  befo  liable.  The 
9th  fcftion  of  the  fame  ftatute,  which  provides  that  judgment 
creditors,  (^c.  where  execution,  i^c.  is  not  executed^  Ihall  be 
relieved  only  pro  raid  with  the  reft  pf  the  creditors,  favours 
this  pofition  :  And  that  diftinftion  was  adopted  by  Lord  Mans^ 
f  I  Bur.  field  in  tVorfiey  v.  De  Mattosf.  «  It  i$  the  policy  of  the  bank- 
48s.  <c  fupt  laws  to  level  all  creditors,  who  have  not  aftually  reco- 

<«  vered  fattsfaftion,  or  got  hold  of  a  pledge  which  the  bankrupt 
«  could  not  defeat.'*    But  here,  the  tranfaftion  is  founded  upon 
a  good  confideration  ;  the  property  was  aftually  transferred  to  the 
defendant  i  and  the  aff  complete,  before  the  bankiuptcy :  thei[C*_ 
9  fore. 
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fore,  5x^ithin  the  ground  of  determination  alfo  in  i  Sir,  1^5.    ^777» 
Sariusck^s  cafe.     Till  the  poft  came  in  on  the  Saturday, ' Papps 


was  not  certain  he  fliould  break.  The  debt  is  a  bondjide  debt*  ^^^j^ 
and  the  coiifideration  highly  meritorious  :  the  money  being  ad-  j^f^f^ 
vanced  merely  to  fave  the  bankrupt  froiti  (inking.  The  ailignnfent 
is  of  part  only,  and  the  preference  fair  at  thetimc :  therefore  good. 
Small  V.  Oudlfy,  2  P.  IVms.  427.  and  the  xrafes  there  cited. 
'  Hague  V.  Rollefloriy  /i^  Bur,  2yi  J 4*  Aider/on  v.  Temple^  4  Bur. 
2,235.  Harman  v.  FiJIjarj  Trin,  14  Geo.  3.  B,  R.  ♦ — As  to  the  •Svi»rM,u'j. 
cafe  of  Linton  v.  Bartlett^  it  is  plainly  diftinguifhable  from  the 
prefent,  the  whole  tranfaSion  there,  being  manifeftly  fraudulent 
throughout.-  Here,  fraud  is  out  of  the  cafe;  the  preference 
was  made  to  a  bondjide,  and  a  meritorious  creditor,  and  the  a£t 
complete.  There  certainly  ought  to  be  a  line  drawn ;  other- 
wife,  there  can  be  no  fecyrity  in  any  dealiifgs.  That  line  can  only 
be  legally  and  properly  drawn,  where  the  a£l  is  complete  before 
the  Lanlcruptcy.  That  being  indifputably  the  cafe  here,  the 
defendant  is  entitled  to  retain  the  goods  delivered  to  him  in 
payment  of  a  juft  demand  ;  and  ^therefore,  the  plantiffs  ought 
not  to  recover. 

Lord  Mansfield. --Perhaps  there  jsno  cafe  exaQly  parallel 
to  this,  in  all  its  circumftances.  ' 

This  is  a  cafe,  where  the  affent  of  the  creditor  to  the  z€t 
of  the  bankrupt,  and  the  delivery  of  the  goods  to  the  order  of 
the  creditor,  is  complete,  before  the  z6t  of  bankruptcy  commit- 
ted ;  and,  further,  it  is  the  cafe  of  an  aH  done  not  of  a  deed.  In  all 
its  circumdances  therefore,  there  is  perhaps  no  cafe  exafbly  fimi- 
lar  to  it.  But  the  law  does  not  confift  in  particular  cafes ;  but  in 
general  principles,  which  run  through  the  cafes,  and  govern  the 
decifion  of  them.  The  f^cneral  principle  applicable  to  the  pre- 
fent  cafe  is  this  ;  that  a  fraudulent  contrivance,  with  a  view  to 
defeat  the  bankrupt  laws,  is  void,  and  annuls  the  a£t.  This  prin- 
ciple is  eftabliOied  by  many  cafes. 

Every  cafe  that  has  determined  ^a  conveyance  by  a  trader  of 
his  whole  effe£ts  to  pay  a  creditor  to  be  an  a£l  of  bankruptcy,  pro- 
ceeds on  this  foundation  ;  that  it  is  fraudulent  againft  the  bank- 
rupt laws,  and  therefore  void.  Every  cafe  which  fays^  It  is  an 
z(X  of  bankruptcy  if  one  creditor  only  is  excepted  out  of  fuch 
conveyance,  goes  upon  the  fame  principle.  It  was  long  ago 
determined,  that  a  conveyance  of  alia  man*/  effeBs  was  clearly  a 
fraudulent  conveyance  \  and  leaving  out  fomething,  or  a  part, 
1>y  way  of  colour^  will  not  mend  it.    But  ^c  caft  in  the  Coft^ 

P  3  mon 
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1.777.     ff^f'  Pleas  *  went  further  than  any  former  cafe  ;  for  there,  tlic 
conveyance  of  a  third  part  of  the  bankrupt's  cfFecis  only,  and  a 


^^a/,       fair  tranfa£lion  with  the  party,  was  held  to  be  fraudulent  and 

c-fr/ttr      yoi(j  as  a^rainft  the  reft  of  the  creditors ;  and  being  by  deed,  was  ia 

•tintoii'     it/elf  VLTxaB  of  bankruptcy.     And  no  doubt,  in  that  cafe,  which 

wr^^A/!  ^^*  ^  '^^^^  ^^  ^^^^*  ^^  ^^  ^^^  fraudulent  at  all,  it  muft  likcwifc  be  . 
an  aft  of  bankruptcy.  That  cafe  was  well  and  fully  confidered. 
But  I  am  of  opinion  that  no  fraudulent  tranfaftion,  which  U 
not  a  deed,  is  in  itfelf  an  a£l  df  bankruptcy.  But  then  fuch  a 
tranfaftion  is  void.  Where  a  falc  of  goods  is  fraudulent,  and 
done  with  no  other  view  whatfoever  but  to  defeat  the  equality 
of  the  bankrupt  laws,  it  is  void  on  account  of  fuch  intended 
fraud.  I  will  take  to  be  true,  in  this  cafe,  what  Mr.  Peckham 
has  faid,  that  the  defendant  is  moft  probably  a  meritorious  cre- 
ditor ;  for  the  bankrupt,  juft  after  the  failure  of  Fordyce,  was 
in  tottering  circumftances ;  and  the  defendant  on  the  ift  Augufi^ 
1772,  lent  him  1,000 /•  on  his  bond.  It  is  therefore  highly 
probable  to  have  been  a  friendly  aft  on  the  part  of  the  defendant. 
But  Itill,  that  will  not  warrant  the  tranfaftion  pn  the  part  of  the 
bankrupt,  if  it  is  a  fraud  on  the  bankrupt  laws.  Nothing  could 
'\ViitJuprat  be  more  meritorious  than  the  cafe  of  Ft/bar  \  tlie  creditor,  in 
^^^\  the  queftion  which  arofe  upon  Fordyces  bankruptcy.      And 

therefore,  the  court  was  forry  to  determine  againd  him ;  but  the 
law  mud  prevail  for  the  fake  of  example* 

Now,  let  us  fee,  whether  the  tranfaftion  in  this  cafe  is  a  mere 
fraudulent  contrivance,  niith  no  other  view  whatfoever  but  to 
defeat  the  confequences  of  a  certain  bankruptcy.  In  the  firft 
place,  it  is  ftated  to  have  been,  "  exprefsly  in  contemplation  of 
<<  that  bankruptcy,  which  was  certain ;  for  the  bankrupt  had 
^*  previouily  concerted  that  a  commiffion  of  bankruptcy  (hould 
**  be  taken  out  againft  him,  knowing  he  could  not  ftand :" 
and  one  of  the  creditors,  with  whom  this  was  planned,  faid,  at 
the  trial,  "  he  himfelf  would  have  got  a,  preference  too,  if 
*'  he  thought  by  law  he  could  have  done  fo."  Further,  it  was 
agreed  that  a  particular  perfon  Ihould  be  the  petiiioning  cre- 
ditor. When  he  returned  to  ^li/bury,  he  continued  in  the  fame 
tottering  fituation,  and  told  his  clerk  he  muft  break;  he  had 
once  refolved  to  break  on  the  Friday,  but  he  recollefted  after- 
wards, that  it  (hould  not  be  until  the  next  day  :  And  for  this 
evident  reafon  ;  if  he  had  broken  on  the  Friday,  be  would  have 
become  bankrupt  too  foon  ;  for  it  was  as  much  as  ever  he  could 
do  to  get  the  goods  delivered  to  his  friend  on  the  Friday.    How 

does 
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does  this  cafe  Hand   then?  Was  there  any  application  on  the     1777. 1 
part  of  the  creditor?  Was  the  money  become  due  ?  Did  the 


creditor  demand  payment  ?  Did  he  threaten  procefs  if  the  bank-  eta/. 
rupt  did  not  pay  ?  Not  one  of  thcfe  circumftanccs  appcas.  On  the  q^^"' 
contrary,  the  whole  was  tranfa£led  behind  the  back  of  the  ' 
creditor :  and,  without  any  previous  communication,  without 
any  previous  tranfaflion  or  (lipulation,  a  bill  of  parcels  is  made 
out|  which  bears  date  on  the  22d  of  September,  but  was  not  de- 
livered until  the  24th.  The  next  thing  is,  it  .purports  to  be  a 
bill  of  fale  of  goods  at  particular  prices.  That  is  not  true.  No 
prices  were  agreed  on  :  The  defendant  knew  nothing  -of  the 
matter.  This  bill  of  parcels  is  delivered  to  the  defendant  upon 
the'  24th.  With  what  view  ?  It  muft  be  to  apprize  the  de- 
fendant that  he  meant  to  fccure  him.  Again,  there  is  no  re- 
ceipt on  the  bond.  It  is  impofiible  to  confider  this  as  a  fale; 
it  muft  be  zfecurity ;  a  plank  to  fave  :  the  goods  are  to  a  much 
larger  amount  than  the  principal  and  intereft  due  on  the  bond. 
There  is  nothing**  that  carries  the  face  of  a  fale  upon  it;,  no 
receipt,  no  tranfaftion,  no  acknowledgment  in  difchar^e  of  the 
bond,  no  account.  The  whole  is  a  fecret  clandcftine  contrivaoce, 
with  no  other  view  or  intention  than  to  giva  a  preference,  and 
to  defeat  the  confequences  of  a  certain  bankruptcy,  though  it 
purports  to  be  a  bond  fide  fale.     - 

.  Another  exceffively  (Irong  cireumftance  is,  that  the  defendant 
never  bought,  or  dealt  in,  this  kind  of  goods ;  and  moreover, 
they  were,  at  the  time,  in  the  hands  of  the  bankrupt's  ageHt. 

There  is  a  fundamental  diftin£lion  between  an  aA  like  this, 
and  one  done  in  the  common  courfe  of  bufinefs.  The  (latutes  have 
relation  back  only  to  the  a£t  of  bankruptcy.  And  I  conGder 
here,  that  there  is  no  a£l  of  bankruptcy  till  the  26th.  If, 
^  in  a  fair  courfe  of  bufinefs,  a  man  pays  a  creditor  who  comes  to 
be  paid,  notwithftanding  the  debtor's  knowledge  of  his  own 
affairs,  or  his  intention  to  break  \  yet,  being  a  fair  tranfa£lion 
in  the  courfe  of  bufinefs,  the  payment  is  good  ;  for  the  pre- 
ference is  there  got  confequetitially,  not  by  defign :  It  is  not 
the  obje^;  but  the  preference  is  obtained,  in  confequence  of 
the  payment  being  made  at  that  time. 

Suppofe.a  creditor  prefies  his  debtor  for  payment,  and  the 
debtor  makes  a  mortgage  of  his  goods,  and  delivers  pofiefllon  ; 
that  is,  and,  at  any  time,  may  be,  a  tranfa£lion  in  the  common 
courfe   of  bufinefs,  without  the  creditor's  knowing  there  is 

P4  ^7 
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I']']'],     any  a£l  of  bankruptcy  in  contemplation  ;  and  therefore,  good. 
It  18  not  to  b&  affe£led  by  what  paf&s  in  the  mind  of  the  bank- 


JaL  *'opt-  ^"^  ^"  ^^^  prcfent  cafe,  there  is  not  a  finglc  thing  but 
verfits  vi/hat  is  a  ftep  towards  fraud,  and  a  proof  of  an  intended  pre- 
ference :  And  to  fupport  it,  would  be  to  overturn  the  whole 
fyftcm  of  the  bankrupt  laws.  1  he  prefcnt  therefore,  is  a 
fraudulent  fale  upon  all  the  other  creditors,  and  all  the  laws 
concerning  bankrupts. 

The  prefent  determination  will  not  afFe^l  the  cafe  of  a  fair 
mortgage  of  goods  delivered,  ariHngout  of  a  tranfa£lion  in  the 
common  courfe  of  bufincfs.  It  will  only  affcft  cafes,  where 
there  is  no  objeft  but  that  of  defeating  the  bankrupt  laws,  and 
committing  a  fraud  on  all  the  other  creditors. 

Aston  Juftice.^Nothingb'ut  a  number  of  authorities  cited  to 
throw  a  cloud  over  the  queftion,  can  make  one  lofe  fight  of  the 
fraud  in  this  cafe.  It  is  a  mere  contrivance  betwixt  the  creditor 
and  debtor.  It  has  bQcn  contended  to  be  a  payment ;  but  it  is 
clearly  no  payment,  nor  fale.  It  was  a  fudd en  thought  to  make 
out  a  bill  of  fale  in  form  5  but,  there  is  no  truth  in  it.  The 
bnnkrupt  had  ordered  goods  to  the  amount  of  600/.  to  be 
dcrllvercd  in  the  fame  way,  which  would  have  amounted  to 
more  than  principal  and  intcreft  upon  the  boi>d.  If  the  bank- 
rupt had  paid  what  was  doe  on  the  bond  in  bank-notes  or 
money,  and, had  taken  up  the  bond,  I  think  there  might 
be  an  argument  in  that  cafe,  as  to  the  fairntfs  of  the  pay- 
ment. But  this  was  done  without  demand  ;  not  in  a  com- 
mon courfe  of  dealing  ;  and  the  bond  was  left  in  the  hands 
of  the  creditor,  without  any  receipt  taken  upon  it,  I  do  not 
know  where  fuch  a  preference  as  this  is  to  ftop.  There  is 
no  cafe  \yhich  fays,  a  preference  (hall  be  confined  to  a  finglc 
creditor.  If  a  trader  may  prefer  one,  he  may  prefer  more* 
.  The  prefcnt  tranfaftion  is  not  in  itfelf  an  aft  of  bankrupt- 
cy -,  but  not  being  a  payment  in  the  regular  and  common 
courfe  of  dealing  and  bufinefs,  it  is  a  fraudulent  tranfaclion, 
and  therefore,  void  with  refpe£t  to  the  other  creditors. 

Mr.  Juftice  If^ilUs  and  Mr.  Juftice  AJbhurft  were  of  the  fame 
opinion*  *•  1 

JPer  cur.  Pojea      be  delivered  (o  the  plaintiff, 


covc* 
on 
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■vrn- 

R;cH,  Exegutor,  v£rfus>^Qoz  et  ah     *         •    Samd^. 

A  SSUMPSIT,  .for   good^  fold   and  delivered   by  the  plain-  Though  the 
^      tiff's  teflator  to  the  defendants  ;  alfo,  for  work  and  labour  r/flrd,°bc* 
done,  materials  found,  and  on  an  account  dated.     Plea  :  The  ^^^^J<0<'oi 
general  iffue. — The  caufe  came  on  to  be  tried  at  the  Sittings  after  mtnt  with 
EafterHtxm  1777,  zt  Guildhall ^  London^   before  Lord   Mans*  Irf,/^ 
fie/d.   when  the  lury  found  a  verdift  for  the  plaintiff,  damages  ftrmfjei 

'5/.  8/.  3  J.  cofts40/.  fubjcttto  the  opmion  of  the  court  upon  nams 

the  following  cafe  : Thar  Thomas  Richj  the  elder,  and  Tho-  (hat  f^ihafl 

fhas  Richy  the  younger,  being  rope-makers,  did,  on  the  2ifl  of  havcthe/o/t 

J^ovember  1772,  fupply  the    (hip     Henry   and    Thorny: y   with  ofTbTfhi^, 
cables,  to  the  value  oi   5  h  Ss.  ^  d.  by  the   order  of  Thomas  «"«*  employ 
Harwoody  the  captain  ;  and  made  Har^'ood^  and  ihzy  owners  of  o^JoitU" 
thejbip  (the  defendants),  debtors  in  the   ufual    manner,    with-  ''^''  *^*. 
out  naming  the  owners,   or  knowing    particularly  who  they  part.tharhe 

were.- *  The  (hip  Henry   and  Thomas  was  let  by    the  de-  f//at"h?^ 

fendants  to  Hartuood  upon  certain   articles,  in  which   it  .w?8  ^wnfohcofi 

*  mutually  covenanted  between  them  ^s  follows :  ift,  The  o.tyners  Gfc^hc^' 
covenanted  with  Harnvoodj  that,  on  his  performance  of  the  £j>vc-  V^[*^ 
nantsftipukted  on  his  part,  he  (hould  have  the  fole  management  iorneeegana 
of  the  fliip,  and  emphy  her  for  his  o^n  fole  benefit  and  advantage*  [oJ^^^^jp 
for  the  fpace  of  eleven  yfcars,  if  he  fhould  fo  long  live,  and  tjie  by  order  of 
(hip  (hould  not  be  loft.  The  covenants,  on  the  part  of  Hartuood^  tho' without 
were,  to  pay  a  yearly  rent  of  36  /.  per  annum,  at  dated  periods  :  f^^**»"  J^now- 
That  he   would  at   all  times,  at  his  own  cojl  and  charge,  repair,  without 
^  maintain  and  keep  the  veffel,  and  her  tackle,  rigging,  fa'r,  in  !|**^'''  ^'"^ 
good  and  fufficicnt  repair :. That  he  wpujd  not  do  or  omit  any  the  pn-fon 
thing,  which  might  fubjeft  her  to  be  talen,  feized^  ox  forfeited:  ru^thein. 
with  a  provifi,  that  in  cafe  the  faid  rent  (hould  be  in  arrear  for 
the  fpace  of  twenty-one  days  after  any  of  the  days  appointed  for 
payment*,  or  in  cafe  Harwood  (hould  die,  or  (hould   not  in  all 
"things  fulfil  and  heep  aUand  (ingular  the  hid  covenants,  Isfc.  then, 
it  (hould  be  lawful  foUhe  owners  to  take  poffeffton  of  the  (hip.— 
The  cafe  then  ftatcd,  that  neither  the  plaintiff's  tcftator,  nor  hfs 
partner,  had  any  notice  of  this   contraQ:  at  the  time  they  fur-  ' 
pi(hed  Harwood  the  captain,  with'  the  goods. — The  queftion 
was.  Whether  the  defendants  were  liable  to  this  debt?  If  the 
court  (hould  be  of  opinion  that  the  defendants  were  liable^  then 
the  verdifk  was  to  be  entered  up  for  the  plaintiff,  with  damag<;8 
'%  /t  8  /•  3  d*  and  colts  40  j«  But  if  the  court  (hould  he  of  opi- 
nion 
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tTjn.     n^OQ  th^^  ^hc  defendants  were  not  liable,  then  a  nonfuit  was  to 
— . —  be  entered. 


*'•>"  Mr.  Bov/er  for  the  plaintiff,  infiftcd,  that  under  the  circum. 

Cot  tt  al.  fiances  of  this  cafe  the  defendants  we/e  clearly  liable.  That  the 
mafter  of  a  veffel,  from  the  nature  of  his  employment,  is  in- 
truded with  more  powers  to  contrafl:  for  his  owners,  than  any 
other  perfon,who,  like  him,  comes  under  the  denomination' of  a 
fervant*  He  may  pawn  the  (hip  for  neceffaries  :  And  his  gcnc- 
'  ral  authority  is  fuch,  that,  in  cafe  of  neceflity,  he  may  do  every  • 
thing  which  the  owners  themfclvcs  could|  if  they  were  pcr- 
fonally  prefent.  In  confequence  of  this  authority,  he  gains  credit 
wherever  he  goes :  And  perfons  in  trade,  though  totally  onac« 
quainted  with  the  real  owners,  truft  him  upon  the  vifible  pro- 
perty of  the  (hip  itfelf.  This  is  the  general  law  and  the  courfe 
of  trade.  The  queftion  therefore  is.  Whether  the  coptra£l  be- 
tween the  mafter  and  the  owners  in  this  cafe,  can  make  any  dif- 
ference. Suppofing  it  could,  as  between  the  mafter  and  owners, 
in  refpedl  of  tbird  perfons,  it  is  merely  fraudulent  and  void.  He 
was  'proceeding  to  (hew  this,  and  to  enforce  it  by  arguments  of 
inconvenience  to  trade,  if  the  law  were*  otherwife,  when  the 
,       I  court  called  upon  the  counfel  on  the  other  fide  to  go  on. 

Mr.  Peckham  for  the  defendants,  began  by  obferving,  that 
though  the  matter  indifpute  was  very  immaterial  with  refpeft  to 
the  prefent  parties,  the  general  queftion  involved  in  it,  was  of 
the  grea^eft  moment  to  the  whole  county  of  Effex\  it  being  al- 
moft  an  univerfal  cuftom  in  that  part  of  the  kingdom,  for  perfons 
to  rent  (hips  for  the  purpofe  of  letting  them  out  to  hire.  He 
iaid  the  queftion  feenied  to  be.  Whether  the  plaintiff  was  cntit' 
led  to  come  upon  the  defendants,  for  the  value  of  goods  whidi 
they  had  never  ordered,  and  from  which  they  could  not  poffiUy 
receive  any  benefit  ?  Or,  Whether  he  ought  not  rather  to  refort 
to  the  mafter  of  the  (hip,  who  did  contrail  for  them ;  to  whofe 
order  the  goods  were  delivered ;  who  alone  was  to  receive  the 
benefit  of  them  ;  and  to  whom  alone  the  credit  could  have  been 
given,  in  as  much  as  the  owners  were  entirely  unknown  to  the 
plaintiff?  The  principle  upon  which  the  law  in  general  holds 
the  owner  of  a  (hip  to  be  concluded  by,  and  Uable  for,  the  ^m- 
traSf  of  the  mafter  is,  that  the  mafter  is  con(idcred  merely  as  a 
Jervant  of  the  owner  without  any  property  in  the  (hip  itfelf. 
Molhy  dejure  Marit.  228,  "  At  common  law  the  mafter  of  a 
«*  (hip  has  no  property,  general  or  fpccial,  by  being  CQnftitated 
«*  mafter  J*     But  the  ftoxc  author,  page  224.  yW.   10.  fays, 

«  I( 
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*<  If  a  maper  take  up  money  to  mend  or  vidua!  the  (hip,  when      1777. 

<*  there  is  no  occqfion  ;  though,  generally  the  owners  fliall  anfwer  

•*  the  faft  of  the  maftcr,  yet  here,  they  fliall  mtj  but  onljt  the  ^^, 
<*  mailer:  For  it  isb'utreafonablt|that  thcpcrfon  advancing  his  Cq««^^ 
V  money  (hould  tiikecare  that  he  lends  it  upon  fuch  anoccadoDy 
*•  as  that  the  mafter'sadl  (hall  bind  the  owner."-^Hcre  then,  it 
was  incumbent  upon  the  plaintifF,  to  fee  whether  this  was  fuch 
an  occafioii  as  ought  to  make  the  niaftet's  ^Gt  binding  upon  the 
owners.  And  if  he  had  done  fo,  he  would  upon  enquiry  have 
found,  that  the  mafter  in  this  cafe,  was  both  mader  and  owner* 
Indeed,  it  was  alrood  impoflible  for  him  not  to  have  known,  that 
it  is  the  uniform  cuftom  in  this  country  for  the  mafters  to  be 
leilees  of  their  fliips ;  and  to  exercife  an  exclufive  right  over  the 
veflcl  during  the  whole  term,  without  the  lead  interference,  in- 
tcrtuption,  or  dircftion  from  the  owners  whatever.  As  all  the 
cafes,  which  hold  the  owner  to  be  liable  for  the  a£l  of  the  mailer^ 
^o  exprefsly  upon  the  ground  of  the  mafter  being  merely  a  fer- 
▼ant  placed  by  the  owner ;  the  neceflary  inference  in  this  cafe  is, 
that  being  in  the  nature  of  oiunery  as  well  as  majier^  he  alone  is 
liable.  Malyne^  Lex  Mercator,  102.  In  Morfe  v.  S/i/^,  i  Moi^ 
85.  2  Lev*  6^.  S.  C.  it  was  adjudged  againft  the  owners,  be- 
caufe  they  received  the  freight,  and  the  mafter  aded  merely  aa 
their  fervant.  In  this  cafe  J?ar5u;00 J  alone  received  the  freight. 
In  Bofon  v.  Sandford,  3  JkT^rf.  321.  i  Show,  ig^  103.  S.  C. 
Part  owners,  not  privy  to  the  contrail  of  tJie  mailer,  were  held 
liable,  <<  becaufe  they  took  upon  themfelves  the  fitting  out  of 
**  the  fliipj"  and  per  Holt^  C.  J.  **  they  are  chargeable  as  em* 
*«  ploying^  and  having  the  benefit  of  the  voyage  j  not  by  reafon 
**  bf  their  interejl^  becaufe  fome  may  difagree."  But  here,  the 
owners,  during  thq  term,  can  neither  take  upon  themfelves  the 
charge  of  the  (hip,  nor  the  fitting  her  #ut ;  they  cannot  meddle 
with  her  without  fubje£ling  themfelves  to  an  adlion  of  trefpafs^ 
they  are  to  have  no  benefit  from  the  freight  or  profits  of  the 
voyage ;  nor  have  even  an  intered  in  her  till  after  the  expiration 
of  the  term.  What  diilin£lion  then  qan  there  be,  between  the 
leiTee  of  a  ihip,  and  a  leiTee  of  a  houfe  ;  or  the  cafe  of  a  perfon 
who  lets  a  coach  to  hire  for  a  twelvemonth  ?  Neither  the  lancf. 
lord  nor  owner,  in  fuch  a  cafe^is  liable  for  the  repairs  to  be  done 
by  the  leiTee,  or  the  perfon  hiring  the  coach.  The  great  ground 
of  dillinflion  in  this  cafe  is,  that  the  mafter j  during  the  term^  is 
the  owner ;  he  a&s  as  fuch  in  every  iefpe£l,  is  univerfally  known 
^\viL  confidered  as  the  only  perfon  concerned  in  the  condud^ 

care. 
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^777*    'carc,  orroanargcmcntof  the  (hip,  and  therefore  ought  ^oAe  to 
:b&re£ponfibleji^He  concluded  with  praying  that'a  nonfuit  might 

*ff-^       be  entered :  But'if  the  court  had  any  doubt,  defired  it  might  be 
Xo£#<a/.    fpoken  to  again,  as  it  was  a  queftion  of  great  importance,  aild 
•counfel  were  "attending  to  take  notes. 

(Lord  Mansfield.— ^I  aAi  very  well  fatisfied  that  no  addition 
<can  be  made  to  the  arguments  urged  on  behalf  of  the  defendants* 
The  fpfcial  cafe  was  Yeferved,  not  with  a  view  to  the  particuhr 
^.matter  in  difpute,  or  the  parti«s  now  before  the  coun;  but,  in 
•confideration  of  a  general  anxiety  in  the  owners  of  (hips  em. 
'plpyed  in  this  trade,  to  kndw  how  far  they  are  by  law  liable  for 
the  afts  of' their  refpcftive  Icfiees.  In  that  point  of  view,  wc 
•Jiave  conftdercd  the  iafe  very  particularly ;  aind  after  the  fuUeft 
•deliberation  we  think  it  impofljble  to  fay,  that  the  plaintifr  is 
not  entitled  to  recover,— Whoever  fupplies  a  {hip  with  necef- 
farics,  has  a  trMefccuritj.  i.  The  perfon  of  the  mafter.  1.  The 
fpccific  fliip.  3.  The  perfo^al  fccurity  of  the  owners,  whether 
they  know  of  the  fupply  or  not.  — 17  The  mafter  is  perfonally 
.  liable,  as  making  the  contra^.  2.  Tlie  owners  are  liable  m 
confequence  of  the  maftci's  aft,  becaufe  they  choofe.him  :  iThcy 
run  the  rifle,  and  they  fay,  whom  they  will  tmft  with  the  appoint- 
mcnt  and  office  of  mafter.  Suppofc,  the  owners  in  this  cafe  had 
delivered  the  value  of  the  goods  \n  queflion  in  fpecib  to  the  maf- 
ter, with  direftiotts  for  him  to  pay  it  over  to  the  creditors,  and 
/the  mafter  had  embezzled  the  money  ;  it  would  have  been  no 
concern  of  the  creditors:  For  they  irxxH fpectficaUy  to  the /bip^ 
and  gemraJ/y  to  the  owners.  In  this  cafe,  thfe  defendants  arc  the 
owners ;  and  there  happens  to  be  a  private  agreement  betwe^h 
them  and  the  mafter,  by  which  he  is  to  have  the  fole  conduS 
and  management  of  the  (hip,  and  to  keep  her  in  rfcpair,  feV* 
But,  how  docs  that  affcA  the  creditors,  who,  it  is  exprefsly  ftated 
were  total  ftxangcrs  to  the  tranfaftiou  ?  And  that  is  an  anfwer  to 
the  obfervation,  that  the  plaintiff  muft  have  knowa  thp  real 
fituation  of  the  mafter  in  this  cafe,  from  the  general  ufage  and 
cuftom  of  the  country  in  thatrefpeft.  To  be  fure,  if  it  appear* 
ed  that  a  tradcfman  had  notice  of  fuch  a  cotitraft,  and,  in  con- 
Jequencc  of  it,  gave  credit  to  the  captaiti  individnally  as  the  re* 
Jpwjthli  perjim^  particular  circumftances  of  that  fort  might  afFord 
a  ground  to  fay,  he  meant  to  abfolve  the  owners^  and  to  look 
linglf  to  tlic  perfon^l  fecurity  of  the  mafter.  But  here  it  is 
ftated,  that  the  plaintiff  had  no  notice  Whatever  of  thd  contrafl. 
.Thccrw3ncTs:tl«OTfclw^  ac<  avrare  of  their  bemg  liaWc  att  the 

time« 
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time.   They  chafe  a  maftcr  to  whom  they  agree  to  lefr'thc  (hip  i'    i  ^y^. 
andtruft  for  their  fccurjty  to  the  covenants  which  they  oblige  '"' 
him  to  enter  into.     Thcfe  covenants  are,  that  he  (hall  keep  the '    ^^^. 
fliip  in  repair,  and  deliver  her  up  at  the  end  of  the  term,  in  as  Co»t/W<r* 
good  condition,  as  when  delivered  to  him.     Tliis  is  not  all :  for 
they  indemnify  themfelves  againft  the  private  debts  of  the  m»f-«- 
ter  i  and  againft  his  being  talced  in  execution :  For,  if  he  does  - 
not  perform  all  and  every  the  covenants  in  the  agreement  (ex-* 
cept  in  cafe  of  the  lofs  of  the  (hip),  the  confequence,s  befides 
their  remedy  againft  him  upon  the  covenant,  is,  that,  the  coiv-.> 
tra£t  and  agreement  is  to  be  abfolutely  at  an  end,  and  they  are  to        ** 
take  poflef&on  of  the  (hip. 

Sappofe  the  (hip  had  been  inipound^d  in  the  Admiralty  Coart^ : 
and  that  had  happened  at  the  end  of  the  term  ;  or,  fuppofe  the  > 
captain  had  then  broken  a  covenant  which  bad  put  an  end  to  the  > 
agreement,  the  defendants  could  never  have  taken  the  (hip  out  of  • 
the  court,  without  paying  the  debt  for  which  the  (hip  was  im«  ^ 
pounded.  We  are  all  of  opinion  therefore,  that  under  thefe  cir*  ^ 
cumftances  there  is  no  colour  to  fay  that  the  creditors  (hould  be  * 
ftript  of  the  general  fecurity  they  are  by  law  entitled  to  againft  i 
the  owners. 

Per  cur.  Pojtea  to  be  delivered  to  the  plaintiff.     ' 


Crepps  verfus  Durden  et  ah  .  Suturdt^, 

'T'HIS   was  an  aQion   of  trefpafs  brought  by  the  plaintiff  a  perfon 
"^    againft  the  defendants,  for  breaking  into  his  houfe  and ""  commit 
taking  away  his  goods  and  converting  them  to  his  own  ufe:    To  icncc  on 
this  the  general  iflue  was  pleaded,  and  the  caufe<:ame  on  to  be  lia^^' 
trie.d  at  Wefinnf0iry  before  Lord  Mansfield^  at  the  Sittings  after  *'  txfn'tftni 
EafitrHtxm  1777  »  when  a  verdift  was  found  for  the  plaintiflF,  **  Jlrydl^ 
for /^r«f  fcvcral  fums  of  jift;^^///iV/f/each,  and  cofls  40/.  fub- " '^'"^ j"  ^„ 
jedl  to  the  opinion  of  the  court  upon  the  fpllowing^cafe  : —  contrary  to 
«*  Thot  the  plaintiff  was  conviSed  of  Mling  fmo/l  Aot  loaves  of^^^^^\^^^ 
"  breads  the. fame  not  being  any  work   of  charity,  on  the  fame  f^^^,^  »^  * 
«<  day   (being  Sunday)'^  h^  ftur  feparaU  conviftions,  which  were  p^ace  pro- 
as  folbw:  ««  Wefiminfter  to  wit.     Be  it  remembered.  That  on  vtahtrnTi' 
•<  the  loth  of  November y  1776,  Peter  CreppSy  of,  i^c,   baker  ?md  rmrtxhsin 
«*  falter  of  bread,. is  lawfully  convitleJ  befojre  me  Jcnaihan  Dur-  foJ  ^^tpnt 
*<  den^  one  of  his  Majcfty's  Juftices  of  the  Pe.^ce  for  the  f.ad  city  "^"^^'f^  **/^ 
**  and  liberty  of  Wcjhninfier^  for  unlawfully  doing  and  cxcrcifing  jurfdiaion 

.  ,  •  for  w:  Llj 

an  adllon  will  lie,  Itfu^t  ihc  cr>nvi£>ions  jo-tf  qa;iCfC<J. 

•'  ccruin 
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1 777.  •   6 $6.  eveT*y  aft  ^rcyidtr^  to" the  cChvlftibh  is  fei btft,'  a^  well  as' tlic 

-^ convrftibn  itftlf.      IP  this  calfe  hacT  hapt^^td  bcfoird  the  flat. 

^lt%^  7  Jac:  i.w".  5.'  whicrh"  eftables  jufticcs  of  p^acc  to  plead  Uie 
DgiDEif,  gooctah  iflhe,  andto'givcthc  fjJccial  matted  in  evidefoce,  the  de- 
fendant mbft  have  fpechlly  fct  forth  fcvery  flag*  of  the  proceed- 
ing9up«n'the  record, -and  the  omifiid'n  of '  any  one  fact  would 
harrt  beenfatri:  or,  if  upbn  the  *  face  of  the  record  it  had  ap- 
peared the  conviction' wd9  iltegal^  it  Would  have  been  a  good 
caufe  of  demurrer.  Since  the  ftafute',  his  defehce  muffle  equilly 
gSbd  in  evidence :  for  the  ftatutc  does  not  vary  the  law ;  it  onfy ' 
meant  to  eafe  the  juftice  from  the  difficulty  and'riik  of  fpecial 
pleading*.  Even  in  cafes  wfiere  the  le^iffature  givfes  a  fummary 
form  of  convidion,  and  where  no  fummons  is  ncceffary,  the 
juftiees  muft  purfue  the  form  prefcrlbed,  or  it  will  be  fatal.— 
Sec^ndlyt  upon  the  Merits :  The  words  of  the  flat.  29  Car.  2. 
c.  7.  arc,  *«  that  no  tradefman  or  other  pcrfoh  fli'all  do  or 
<*  exercifc  any  worldly  labour,  bufinefs,  or  work  of  their  br- 
**  dinary  calling  on  the  Lord's  day^  works  of  neceffity  and 
"  charity  only  excepted."  In  Rex  y.  Cox,  2  Bur.  786.  the 
court  held  **  that  bating  puddings  and  pies  was  within  the  ex- 
f<  ccptidn;'*  and  If  fo,  why  (hbuld  not  the  baking  rolls  be 
fo  too?  But  what  is'decifive  is,  that  the  ftatutc  2^  Car.  2« 
c.  7.  gives  no  fummary  form  of  conviftioh  ;  whereas,  the  con- 
victions produced  barely  (late  that  the  plaintiff*  was  convi£ted^ 
without  any  information,  fummotis,  appearance,  or  evidence 
/  being  ftated.     In  point  of  form  therefore,  M  Jhur  are  bad.«-« 

Lq^fyi  fuppofing  they  were  good  in  form,  the  ihhe  laft  are  an 
tx^efs  of  the  juftice*s  jurifdiaioft  :  for  the  offence  created  by  the 
Mlatute  is,  <«  exerciOng  hi«  calling  on  the  Lord's  day. ^  If  the 
plaintiff  therefore  had  continued  baking  fronfi  morning  till  night, 
it  would  ftill  be  but  ^w/*  offence.  Here,  there  arc  four  con- 
viftions  for  one  and  the  fame  offence ;  confequently,  as  to 
three,  there  is  an  cxcefs  of  jurifdiftlon  :  and  if  fo,all  is  void, 
^rvdi  coram  non  judice\  and  an  aftion  will  lie,  not  only  againft 
the  juftic^,  but  Kkewife  againft  the  oflScers.  To  this  point  he 
cited  Hdrdres  484.  and  Concluded  by  praying  judgment  for  the 
plamtiff. 

Mr.  T.  Convper  contra^,  for  the  defendant,  contended',  i.  That 
by  the  bare  produftioft  of  the  conviSion  at  the  trial,  the  caufe 
was  at  an  end,  and  the  court  eftopped  from  ^ny  furthcf  en- 
quiry; 1  hat  rt  \7as  the  general  apprehenfion  a^nd'^rcfvaaiflg  qpi- 
iiioii  of  the-pTofeffion,  founded  in  conftant  pra€ficb;  that'i  cohl 

riflion 
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Viftion,  in  a  matter  of  which  the  juftice  had  jurifdiJiron,  muft     l^^'^• 
be  removed  by  certiorari  and  quaflied,  before  it  can  be  queftioned 


at  nij:  priuu  If  he  has  no  J4irifdi£tion,  no  doubt  but  all  is  «?"" 
^  coram  nonjudicej  and  void.  But  here,  the  juftice  had  jurif-  Dvkpiki^ 
di£tion ;  and  if  fo»  with  deference  to  the  opinion  of  Mr.  Juftice 
Gould^  in  the  caufe  tried  before  him  in  Shroybire,  the  convic- 
tion, as^to  the  maheroffaEl  contained  in  it^  is  conc/ufive  in  favotit 
of  the  juftice  in  an  affiofij  though  it  is  not  fo  in  an  informal 
tion.  If  it  were  not,  inftead  of  the  mifchief  to  be  apprehended 
from  th'e  oppreffion  pf  the  juftice,  no  one  would  a^  ini  the  conu 
'inidion.  a.  As  to  the  objections  which  have  been  tak^n  to  the 
ConviQions  in  point  of  form,  he  faid.  It  would  be  time  enough 
to  anfwer  them,  when  the'coirvidtions  were  removed  and  ftood 
In  the  paper  for  argument.  At  prefent,  it  was  fufficicnt  to  ob- 
ferve,  that  tfaef  continued  as  fo  mzny  jydgmenis  on  record,  and^ 
as  fuch,  concltijivey  till  reverfed  by  appeal^  or  quaftied  by  thia 
^ourt.  He  agreed  the  ftat.  7  Joe.  i.  r.  5.' did  not  vary  the  law  • 
But  infifted,  that  i^>-^  that  Itatute^  it  would  have  been  a  good 
plea  for  the  defendant  to  have  ftated,  that  the  plaintiff  was  con^ 
T)£ked,  (sfc.  as  in  this  cafe  ;  and  if  the  plaintiff  had  traverfed 
the  convi3i6n,  the  defendant  miglit  have  demurred*  The  fole 
ground  and  obje£t  of  taking  away  the  certiorari  in  the  feveral 
a£ts  of  parliament  for  that  purpofe,  was  to  prevent  veta'tious  fuits 
againftjuftices  for  mere  informalities  in  their  proceedings.  But 
they  flill  remain  liable  to  an  information  if  they  wilfully  zGt 
Wrong.  This  court  has  often  lamented,  when  obliged  to  qdafh 
a  convi£lion  for  want  of  form,  becaufe  it  opens  a  door  to  aa 
adlion.  .  , 

As  to  this  being  but  one  continued  offence,  it  might  be,  that 
it  was  carried  on  at  four  different  places  \  for  there  is  evidence; 
of  four  different  •  a£ts,  and  the  court  will  not  prefume  the  con-- 
trary  agatnft  the  juftice.  Btit,  if  the  nature  ti  the  offence  is 
fuch^  that  it  could  only  be  committed  once  in  the  fame  day,  ftill 
the  plaintiff  has  no  remedy  while  the  convictions  are  in  force^ 
>  but  by  removing  them  into  this  court  to  be  quafhed  for  ilk- 
^gality. 

Lord  Mansfield. — May  there,  not  be  this  poihi,  that  the  juf- 
tice had  nojurifdlBion  after  convi£ting  the  plaintiff  in  the^i;^pe* 
nalty  ?  The  %&  of  parliament  gives  authority,  to  puniQi  a  man  for 
cxerciGng  his  ordinary  calling  on  Sunday.  The  j  uftice  exercifes  his 
jarifdi&ion,  by  conviding  hiofi  in  the  penalty  for  fo  <^oing«  Bi^ 
then,  he  has  proceeded  to  convi£^  him  fpt  three  other  offences 
VoLlk  (^  in 
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'    1777.     on  the  Cmie  day. Mr.  Convper.  If  he  has  done  (b,  it  is  only 

-    '    ■    -  a  ground  for  quii(hing  the  convtdions  2  But  no  priority  appears^ 

"/)«**     to  givC  legality  to  one  in  profcrcncc  to  the  other.— Lord  Mans^ 

DuiDEH.  Ji^iji^    This  point  you  agree  in  \  that  if  the  jufticc  had  no  jurif- 

diAion»  it  is  open  to  enquiry  in  ait  a^ion:  Now,  if  there  are 

faur  convictions,  for  one  and  jAkcfame  oflcnce  committed  on  one 

and  they^m;  day,  three  of  them  muR  neceflarily  be  bad\  and  if 

fo,  it  does  not  fignify  as  to  the  merits  of  the  aflion,  which  of 

the  four  is  legal,  or  which  iliegah 

I  do  not  remember  that  at  the  trial  it  was  contended,  that  the 
plaintiff  would  be  entitled  to  recover  if  the  convi£tions  ^i^eie  in- 
formal :  Or,  that  any  obje£lion  was  taken  to  their  formafity  there. 
The  Gngle  queflion  intended  to  be  tried  was,  Whether  there 
could  be  more  than  one  penalty  incurred,  for  exercifing  a  man's 
ordinary  calling  on  one  and  the  fame  Sunday.  As  to  that,  there 
can  be  no  doubt :  The  only  doubt  was.  Whether  that  objeAioa 
could  be  taken  at  the  trial,  before  the  ^onvi£tions  were  quaflied. 
In  the  extent  in  which  the  argument  upon  that  point  has  pro- 
ceeded, it  is  a  matter  of  confidcrable  confequcnce  ^  and,  as  a 
general  quedion,  I  fliould  be  glad  to  think  of  it« 

Aston  Jufticc.-^The  court  will  never  grant  an  information^ 
unlcfs  the  conviftron  is  quaflied.  Rex  v.  Hcber.  a  Sir.  915. 
As  to  the  general  queftion  before  the  court,  fuppofe  the  jufticc 
were  to  convi£t  for  a  fingle  offence,  where  no  offence  at  all  had 
been  committed  \  would  not  an  a£lion  lie  in  that  cafe  ?  If  it 
Ifvould,  why  not  in  this,  where  there  are  four  convictions  for  one 
and  the  fame  offence  ?  It  feems  to  me,  that  the  baking  every 
loU  might  as  wcU  have  been  charged  as  a  feparate  offence. 

Ctfr.  adv.  vult* 

Afterwards,  on  Wednefday^  June  1 5th  in  this  term,  Lord  Manr-- 
fields  after  dating  the  cafe  at  large,  delivered  the  unanimous 
opinion  of  the  court  as  follows :  Upon  the  trial  of  this  caufe, 
no  objection  was  made  to  the  formality  of  the  conviAions  :  I 
doubt  whether  they  were  read,  and  for  this  reafon ;  becaQfe,  by 
the  jlate  I  have  of  them,  they  appear  different  from  the  war- 
tants :  For  the  conviEIions  take  no  notice  of  any  fummons,  nor 
of  any  informations,  nor  of  any  evidence  upon  oatii  given ; 
though  the  warrants  cake  notice  of  a  fummons,  of  the  defend- 
ant's not  appearing  to  that  fummons,  of  an  information  laid,  and 
evidence  given  upon  oath.  This  objc£tion  would  have  gone  to 
«^/the/wr  cafe/ equally  I  but>  at  the  trial^  no  objection  what- 
ever 
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fever  was  made  to  the  firft  eonvi£lion  or  warrant.    But  the  qW  t777» 

jrSion  njadc  was  this;  that|  allowing  the  firft  conviclton  and  — - — ^ 
warrant  to  be  good,  the  tbrfe  othtrs  were  an  excejfi  of  the  jurif-       ^^y^,, 

diflion  of  the  juftice,  and  beyond  it:  For  that  on  the  true  con**  D»»»iii 
ftru£tion  of  the  ftat.  29  Car.  2;  r.  7*  there  can  be  but  one  of& 
fience>  attended  with  one  Cngle  penalty,  oh  the  fame  day. 

In  anfwer  to  this  it  was  objefled,  on  the  part  of  the'defend^ 
ants,  that  no  fuch  olje^ion  could  be  tjken  td  th;  conviflioni- 
ti!I  after  they  had  been  qua/bed  in  this  court;  and  that  if  si 
cafe  were  to  be  made  with  regard  to  that,'  it  muft  be  taken  upoxi 
the  qucRion  ;  Whether,  according  to  the  true  conftrufliori  and 
meaning'  of  the  a£t,  the  party  could  be  guilty  of  repeated  of- 
fences on  one  and  the  fame  day  i  Therefore^  the  queftionft  ftated 
for  the  opinion  of  the  court  on  the  prcfent  cafe  are,  firft^ 
*«  Whether  in  this  aftion,  and  before  thecortviftions  were  qtmjb* 
^  edi  an  obje£li6n  could  be  made  to  their  legality  ?  If  the  cour* 

'  *«  ihould  be  of  opinion  no  objedion  could  be  made,  then  a  non- 
«*  ftiit  to  be  entered  up  i  but^  in  cafe  the  objeftion  might  be  ' 
*«  made,  then,  adiy.  Whether  the  kvy  made  under  the  three  lajl 
"  warrants  cOuld  be  juftified  ?"  The  firft  queftion  is,  "  Whe^ 
•«  ther  any  objedion  can  be  made  to  the  legality  of  the  convic** 
*«  tions  before  they  were'quafhcd  ?"  In  order  to  fee  whether  i* 
can,  we  will  ftatc  the  ohjedion :  It  is  this ;  that  here  it6  ibrei 
Convi£lions  of  a  Bakir^  for  cxercifing  Kis  trade  oh  oni  and  the^m^ 
day  ;  he  having  been  before  conviftcd  for  exercifiag  his  ordinary 
tailing  on  that  identical  day.  If  the  afl  of  parliament  gives  ati- 
thority  to  levy  but  mi  penalty,  there  is  an  end  of  the  queftion, 
for  there  is  no  penalty  at  comnion  law.  On  the  conftrudion  ot 
the  a£i  of  parliament^  the  oflFence  is,  **  exerciflng  his  ordinary 
**  trade  upon  the  Lord's  day^  and  that^  Without  any  fraftions  of 
1  day,  hours,  or  minutes;  It  is  but  one  entire  offence,  whethCf 
longer  ot  (horter  in  point  of  duration ;  fo^  whether  it  confift 
of  one,  or  of  a  number  of  particular  ads-  The  penalty  incurred 
'by  this  offence  is,  Jive  JbilUngr,  There  i»  no  idea  conveyed 
by  the  %€t  itfclf,  that,  if  a  taylor  fews  on  the  Lor^s  day,  evetf 
ftitch  he  takes  is  a  feparate  offence ;  Or,  if  a  flioe-makir  or  cat- 
penter  work  for  different  cuftomers  at  different  times  on  the  fame 

^  Sunday^  that  thofe  are  fo  many  feparate  and  diftinA  dffences« 
There  can  be  but  one  entire  offence  on  one  and  the  fame  day : 
And  this  is  a  mucl^k  ftronger  (afe  than  that  which  hag  been  al- 
luded to,  of  killing  more  hates  than  one  on  the  fame  day : 
Killing  a  fingle  hare  is  sin  offence  s  but  the  killing  ten  more  oti 

Q^«  ^  the 
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J  J  77*    ^^  ^^^  ^1  ^^  "®^  multiply  the  offence,  or  the  penalty 
■"  impofed  by  the  ftatute  for  killing  one-     Here,  repeated  offences 

^"/w  *  ^^^  °^^  *^  objea  which  the  legiflature  had  in  view  in  making 
Pct»Bif.  the  ftatute :  But  finely,  to  puniOi  a  n»n  f^r  exercifing  his 
ordinary  trade  aifd  calling  on  a  Sunday,  Upon  this  conftruftioa 
the  juftice  had  no  jurifdidiort  whatever  in  refpcd  of  the  three 
,  laft  conviiiions.  How  then  can  there  be  a  donbt  but  that  the 
plaintiff  might  take  this  objedion  at  the  trial  ?  adly.  With  re- 
gard to  the  form  of  the  defence,  though  the  ftat.  7  Jac.  i. 
c.  5.  enables  juftices  of  peace  to  plead  the  general  iffue  and 
give  the  fpeeial  matter  in  evidence  ;  in  doing  fo,  itonly  allows 
them  to  give  that  in  evidence,  which  they  muit  befon  have 
pUaded\  and  therefore,  they  muft  ftill  juftify.  But  what  could 
the  jaftification  have  been  in  this  cafe,  if  any  had  been  attempted 
to  be  fet  up  ?  It  could  only  have  been  this :  That  becaufe  the 
plaintiff  had  been  convi£lcd  of  one  offence  on  that  day,  there- 
fore the  juftice  had  cony  idled  him  in  three  other  offences  for  the 
fame  aft.  By  law  that  is  no  juftification :  It  is  illegal  on.the  fact 
oi  .it  i  and  therefore,  as  was  very  rightly  admitted  by  thecounfel 
{or  the  defendant  in  the  argument,  if  put  upon  the  record  by 
way  of  plea,  would  have  been  bad,  and  on  demurrer  muft  have 
been  fo  adjudged.  Moft  clearly  then  it  was  open  to  the  plaintiff* 
upon  the  general  iffue,  to/ake  advantage  of  it  at  the  trial.  The 
queftion  does  not  turn  upon  niceties ;  upon  a  computation  how 
many  hours  diftant  the  feveral  bakings  happened  ;  or  upon  the 
faft  of  which  convi£tion  was  prior  in  point  of  time ;  or  that 
for  uncertainty  in  that  refpeft,  they  ftiould  all  four  be  held  bad : 
But  it^oes  upon  the  ground,  that  the  offence  itfelf  can  *be  com^ 
mitted  only  once  in  the  fame  day.  We  are  therefore  all  clearly  • 
of  opinion,  that  if  there  was  no  jurifdidion  in  the  jtiftice,  the 
fame  might  have  appeared  at  the  trial :  Of  couffe,  we  are  of 
opinion,  that  thi&  objeftion  might  have  been  made,  and  that  the 
objeftion  itfelf,  in  .point  of  law,  is  well-founded. 

Per  Cur.  Poftea  to  be  delivered  to  the  plaintlE 
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'777-  ^ 
Rex  verjiis  Balme  r/  al.  Satyr^Mj, 

June  14th. 

^ HIS  was  an  indiament  againfe  the  defendants,  who  were  Tiie  power 
fprveyors  of  the  high-way  for  the  townfliip  of  Brfidford^  ii^]^Vndcr 
}n  the  county  of  Tork^  for  difobeJtence  to  an  order  of  twojuftices  the  ftat. 
made  upon  them  purfuant  to  the  ilat*  13  Geo.^*  r.  78.  intitled,  ^^^3^*  ^' 
**  an  a£k  to  explain,  amend,  and  reduce  into  one  aft  of  parlia*-  fi^-  »^- »» 
<*  ment,  the  fcTeral  (latutcs  now  in  being  for  the  amendment  and  hghmmy  to 
"  prcfervation  of  the  ^Wir  iJigAwjj?/,  Wr."— The   16th  fe£^ion  ^^^^ 
of  the  ilatute,  empowers  two  juftices,  upon  view,  to  order  ^^rr^u;  roads  re-  ^ 
highways  to  be  widened  and  enlarged.    The  indiftment  accord-  StTwlrV-r^ 
ingly  dated,  **  that  two  judices  did,  upon  view,  make  fach  an  and,  upon 
**  order,  and  that  the  defendants  wilfully  and  contemptuoufly  eicetofuch 
"  ncgle^ed  and  refufed  to  obey  it/'    The  defendants  pleaded,  ^^^^^^ 
that  certain  perfons  particularly  named  in  the  plea,  were  bound  either  be 
rdtiofte  tenure  to  repair  the  faid  highway,  and  had  always  ufcd  ^T^inft    • 
and  been  accuftomed  to  repair  at ;  and  thatj  inafmuch  as  the  fummarily 
inhabitants  of  the  townfhip  of  Bradford^  at  the  time  of  making  ftatute|  or 
the  faid  order,  were  not,  nor  are  liable  to  repair  the  faid  highway,  hj  indi^^ 
or  any  part  of  it,  the  faid  order  was,  and  is  void,  and  of  no  effcft.  '"^'** 
To  this,  there  was  a  demurrer,  and  joinder  in  demurrer. 

Mr.  Wopd  pro  rege^  dated  the  quedion  to  be,  whether  the 
ftat.  13  Geo,  3.  r.  78.  empowers  judices  to  widen  roads  repaiiw 
able  by  private  perfons  ratione  tenure  \  and  he  contended  it 
d|d.  That  the  Words  of  the  i6th  fedion,  by  which  this  power  . 
is  particularly  given,  were  general  \  *'  that  if  it  ihall  appear  upon 
**  view  of  two  or  .more  judices.  He*  that  the  ground  or  foil 
'<<  of  any  highway  betweea  the  fences  thereof  is  not  of  fufficient 
^^  breadth,  they  may  order  it  to  be  widened  znd  enlarged,  or 
*'  diverted  and  turned  .*"  Confequently  it  mud  extend  to  roads 
,repairable  ratione  tenure  as  well  as  to  other  highways^  But,  by 
iieftion  23.  it  is  quite  clear ;  for  that  exprefsly  provides  **  that 
''  the  judices,  upon  information  by  the  furyeyor,  that  ^ny 
**  highway  liable  to  be  repaired  ratione  tenure  is  out  of  repair, 
**  may  order  it  to  be  repaired  within  a  limited  time,  ^c/' 
They  have  clearly  therefore  a  jurifdiclion  over  fuch  roads,  and 
the  %Gt  was  meant  to  extend  to  them.  But  if  the  court  (hould 
entertain  a  doubt  upon  the  condrudion  of  thi^  aft,  the  ftat. 
13  Geo,  3:^.  84.  (the  general  turnpike  a£t)  has,  by  reference  to 
^e  ftat.  13  Gfo.  3.  r.  78,  fliewn  what  thie  ppweri  of  the  j^ftice8 
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lyjy,     by  that  ftatute  arc.  For  in  ItSt.  62.  after  rccitingi  that  "  whereat 
^  **  many  perfons  arf  liable  by  tenure,  {5*f,  to  repair  certain  higlh' 

^erfits  "  '^'^y^  which  have  iecome  turnpike  roads,  and  therefore  arc 
BAUfg.  ^<  liable  tp  additionalexpenfe  in  repairing  them ;"  it  prqvides,  **that 
4f  the  truftees  (hall  contribute  towards  the  expence  out  of  the 
f*  tolls, yr."  And  in  the  nea^t  fe£lion  (63.)  reciting, that** whereas 
«*  part^  of  highways,  Wr.  have  hctndiver^edhy  legal  authority,  and 
*f  doubts  have  arifen,  or  may  arifc,  whether  the  inliabitants  of 
f<  any  parifh  liable  to  repair  the  old  highway  by  ftatute  duty^ 
**  Unur:^  or  otherwifc,  ought  to  repair  orconttibute  thereto,  £tfri" 
%o  obyiate  fvich  doubts,  it  enafls,  "  that  fuch  perfons  (hall  be 
''  liable  to  repair  fo  much  uf  the  new  highway  as  (hall  be  equal 
f*  to  the  b\irchen  of  the  old,  £5*^."  This  xsdecifive  ;  foi^  though 
thi?  latter  ftatute  docs  not  ufe  the.  words  "  ividen  and  enlarge^** 
yet  the  fp£lion  of  the  ftat.  13  Geo.  3.  r.  78.  to  which  it  refers  in 
refpcft  of  the  power  of  diverting  roads,  is  the  very  fe£lion  which 
empowers  the  juftices  to  widen  and  enlarge  roads  that  arc  too 
narrow.  It  would  be  too  much  therefore  to  fuppofe,  that  thp 
legiflature  meant  to  give  the  juftices  a  power  ip  the  one  cafe, 
'  and  to  reftrain  them  from  interfering  in  the  other^  He  prayed 
judgment  therefore  for  the  crown. 

Mr.  Cbambre contra,  for  the  defendant,  contended,  that  the  pro* 
vifions  of  the  ftatV  13  Geo.  3.  r.  78.  relative  to  the  widening 
narrow  highways,  did  not  extend  to  roads  r^  pairable  by  private 
perfons  ratione  tfnura.  ift,  The  words  of  fe£i.  15.  ^re  confined 
to  cafcs  where  <<  the  ground  between  the  fences  will  admit  of 
f*  the  width  dire£tcd  by  the  ftatutej^and  where  the  road  leads  to 
<*  a  market-town."  Seft-  \6.  makes  no  mention  of  roads  repair- 
able ratione  tenure  :  And  as  to  feft.  33-  it  prcvides  only  for  the 
repair  of  fuch  roads,  but  fays  nothing  of  their  being  widerted. 
There  is.  not  a  word  therefore  in  the  aft  which  relates  to  it. 
With  rcfpcdt  to  the  claufes  that  hrjve  been  cited  from  the  ftat, 
13  GfOy2\^'  ^*  ^^^^y  r^Is^te  only  tp  turnpike  roads,  the  direc* 
tion  and  n^aoagement  of  which  is  vefted  in  tru(tees,  and  fpecial 
powers  arc  given  them  for  that  purpoie.  The  juftices  have  no 
jurifdiclion  in  fvich  caft$.  But  zdly,  Suppo(ing  they  had; 
there  is  a  particular  proviho.n  by  thf  ftat.  13  Geo.  3.  r.  'jZ^Jkif.  50. 
impoSrjg  a  ^ne  not  exceeding  5  A  nor  lefs  than  lox*  in  cafes 
i!?hcte.po  particular  penalty  is  before  impofed  :  And  no  partir 
'  fulajf  penalty  is  impofed  in  this  cafe.  Therefore  this  provi(ion 
ought  tq  haye  been  puifuedj  a^d  not  the  remedy  Ij^y  iadi^lp 
i^eot. 

Lord 
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\     Lord  Mansfield — As  to  the  mode  of  profecution,  difobcying      1777. 
an  orJcr  of  jufticcs  is  a  common  law  offence,    and  therefore  — 

puniOiable  by  inicli£^ment.  *  ^V^ 

The  next  qucftion  is,  Whether  the  order  of  juftices  is  legal  ?    Balmu 
It  would  be  a  tlrange  conftruflion  of  the  ftatute,  if  it  were  not. 
By  the  general  turnpike  aft  13  Geo,  3.  r.  84.  ftH.  63,*  if  a  per- 
fon  is  liable  to  repair  a  road  ratione  tenura^  and  the  road  is  tf/i* 
verted  yxn^tx  the  (tat.  13  Gto.  3.  r.  78.  feci.  16,  fuch  pcrfon  is  to 

•  contribute  towards  the  repair  of  it  when  diverted,  in  equal  pro- 
portion to  what  he  was  liable  to  before.     Now  th«  very  fame 

yj^..  (i6.)  that  empowers  the  juftices  to  divert  or  turn  an  old 
road,  gives  them  likewife  a  power  of  'widening  fuch  as  are  too 
narrow :  It  would  be  monftrous  therefore  to  fay,  that  when  the 
legiflature  was  dircfting  that  pcrfons,  liable  ratione  tenuree  to  • 
repair  roads  diverted,  (hould  contribute  in  the  fame  proportipn 
a&  formerly,  they  did  not  mean  they  (Iiould  contribute  tow;ards 
widening  fuch  as  required  wideoing.  , 

Aston  Juftice, — I  am  of  the  fame  opinion.  The  15th  feAion 
of  the  (lat.  1 8  Geo.  3.  r.  78.  is  compulfory  upon  the  furveyors  "  to 
**  make -every  public  cartway  leading  to  any  mark^t-toWn,  twenty 
**  feet  wide,  Wlr,  if  the  ground  between  the  fences  will  admit  of 
<^  il"  Can  there  be  a  doubt  then,  if  fuch  road  were  repairable 
r/Usone  tenur^j  that  the  perfon  liable  before,  would  be  ilill  liable 
in  the  proportion  he  formerly  was  ?  The  next  claufe  (fcft.  16.)  is 
not  confined  to  a  road  leading  to  a  market  town,  but  is  general \ 
*<  \i  any  highway,  (s'r.**  Thefe  words  are  clearly  large  enough 
to  include  edl  roads.-* As  to  the  mode  of  profecution,  there  is 
no  doubt  but  the  judices  may  proceed  fummarily  under  the  aA 
if  they  think  proper:  But  they  may  eleft  to  profecute  at  com- 
mon law  ;  for  difobedience  to  an  order  of  juftices  is  an  oiFenctt 
at  common  law.  The  penalty  given  by  the  ftatute  is  only  ac<» 
i^mulative*     And  he  cited  Rex  y.  Robin/on^  2  Bur.  799. 

Per  Cur*  Judgment /ro  Rege^ 


.THE   END  Of   TRINITY  TERM. 
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i^fi?th»  Adams  vcffus  Adams  et  ak  ^ 

'TTHIS  was  a  cafe  out  of  Chqttcery  for  the  opinion  of  tbif 
court,  ftating  in  fubftance  as  follows  ;  That  Francis  Ftee^ 
man  died  intcftate  hefon  the  year  I758>  leaving  two  daughters, 
his  only  children  and  coheirs  at  law,  viz.  Frances^  aftefwards 
the  wife  oiShute  Adams^  and  Catherine^  the  wife  of  Sir  One/ipbo^ 
fus  Paul^  and  feifed  in  fee  of  the  eftate  in  queftion,  and  of 
other  real  eftates. 

1758,  A&v/wA^r  3.— By  indenture  between  the  faid  Sir  One* 
fiphorus  Paul  and  Catherine  his  wife,  and  Zhute  Adams  and  Fran* 
ces  his  wife,  of  the  one  part,  and  Jofeph  Blijfet  and  John  Taylor 
of  the  other  part,  the  faid  Sir  Onejiphorus  Paul  ^nd  Shute  Adams 
did  covenant,  that  they  and  their  faid  wives  (hould  levy  three  or 
more  fines  (and  which  were  accordingly  levied^  of  all  the  faid 
eftates  to  the  following  ufes ;  (that  is  to  fay)  *^  As  to  9ff  undtind^ 
^*'ed  moiety  to  the  ufe  of  fuch  perfon  or  peffons,  for  fuch  eftate  or 
^<  eftates,  and  for  fuch  ufes  as  the  faid  Sir  Onejiphorus  Paul  and 
-**  Catherine  his  wife  (hould  by  any  deed  or  writing  jointly  limit 
^'  or  appoint  ;  and  in  default  of  appointment,  to  particular  ufes 
^*  therein  mentioned.  And  as  to  the  other  half  patt^  to  the  ufi 
"  o{ fuch  perfon  or  pcrfons,  for  fuch  efate  or  eftates,  as  the  faid 
**  Shute  Adams  or  Frances  his  wife,  by  any  deed  or  voting  to  be 
•*  by  thtm  Jointly  executed  in  the  prefence  of  two  witnefles,  (hould 
«*  from  time  to  time  direft  and  appoint ;  and  for  want  of  fuch  dU 
<«  rcftion  and  appointment^  to  the  ufe  of  the  faid  Shute  Adams  for 
«*  /f/>,  remainder  to  faid  Frances  for  life,  remainder  to  Jofeph  Blif 
«*  fet  and  John  Taylor  and  their  heirs  for  the  life  of  the  fur^f 
<<  vivor  of  Shute  Adams  and  Frances  his  wife^  in  trufi  to  pre- 

"  fcrvc 
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f.f  fcrvc  contincfcnt  remainders}  remainder,  to  the  ufc  of  /itch     1777. 

^*  cbi/d pr  childrjeny  by  the  faid  Sbiite  Adams  on  the  body  of  the  faid   -■        — 

F«  Frances  begotten  or  to  be  begotten,  TSxAforJuch  tfiaie  or  eftates     .  ^r.!!,' 

*'  as  they  fliouldjw«//ji|  or  as  the /E/rvivar,  in  cafe^of  no  joint  ap*     Ai>AM8» 

''  pointment,  fiiould  by  deed  or  writings  or  as  the  furvivor  (hould 

'<  by  wi//  atteQed  by  three  wicntrflcs,   Hrnit,   dire£t,  or  spp^nt, 

f*  give  or  divi/i  the  fame  ;  ami  for  want  of  fuch  dirc£kion  of 

**  appointment,  gift  or  devife,  to  the  ufc  of  xYitJirft  and  every 

•*  oilier  fon  of  the  faid  &but€  Adams  and  Prances  his  wife,  fevcrally^ 

"  and  fucceffively  in  tail  \  remainder,  to  all  the  daughters  of  the 

*<  faid   Sbute  Ad<^ms  and  Frances  his  wife  in  tail,  as  tenants  ia 

M  common.     Remainder,  to  fuch  perfon  or  perfons  as  the  fnid 

M  Frances  Adamsy  whether  covert  or  fole,  by  any  deed  or  deeds^ 

*<  fliould  releafc,  diredl  or  appoint ;  and  in  default  of  fuch  ap- 

**  pointment,  to  the  right  heirs  of  the  faid  Frances** 

1758,  November  29th.— By  deed  poll  under  the  handstand  feals 
of  Shuie  Adapts  and  Frances  his  wife  atteAed  by  two  witncfles, 
reciting  the  faid  fitft  mentioned  power  of  appointment  in  the 
deed  of  the  3d  of  November^  1758,  the, faid  Shute  /dams  and 
Frances  his  wife  did  direfl:  and  appoint  the  faid  undivided  moitty 
of  the  faid  eftatos  and  premifes,  to  the  ufe  of  the  faid  Shuie  Adams 
for  Itfe^  izvciXiii^tt  to  Frances  his  wife  for  lifcj  remainder  to 
Jo/epb  Bliffet  and  John  Toy/or  and  their  heirs  to  fupport  con- 
tingent remainders,  remainder  to  the  u/e  of  fuch  child  or  children 
of  the  faid  Shuie  Adams  on  the  body  of  the  faid  Frances  begot- 
ten or  to  be  begotten,  and  for  fuch  ejlate  or  eftates  as  they  (hould 
jointly  by  deed  or  writing  attefted  by  two  witnefles,  or  as  the 
furvivor  in  cafe  of  no  joint  appointment  fliould  by  deed  atreiled 
by  two  witnefles,  or  nuill  atteftcd  by  three  wimefle*,  gran",  re-* 
leafe,  limit  ox  appoint y  give  or  devife  the  fame  :  And  in  tltfaulf 
of  fuch  appointment,  to  all  fuch  children  living  at  ibe  death  of 
the  furvivor  o(  (M  Shuie  Adams  znd  Frances  his  wife,  tqa^'l- 
ly  as  tenants  in  common  in  tail,  with  crofs  remainders  aaicngft 
them  ;  remainder,  to  the  ufe  of  faid  Shute  Adatns  and  Frauses 
his  wife,  and  the  furvivor,  and  the  heirs  and  afligns  of  the  fur<» 
vivor  for  ever-»With  a  power  in  Shute  Adams  and  France^ 
hi»  V9ik  jointly  by  deed  with  two  witnefles,  to  revoke  the  above 
ufcs,  and  to  limit  ^py  other  ufes  "by  deed  executed  in  tht  pre^i 
fence  of  two  witnefles.  And  z  power  in  tht  furvivor  to  join  in 
a  partition  of  the  premifes,  or  to  fell  the  faid  undivided  m6iety, 
invefting  the  money  in  other  lands  to  h%  UvltA  to  the  fame 
Ufcs, 
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1777.  1 7$4f  September  24lh,— By  articles  of  agreement  between  Sir 

Ortfftphorus  Paul  and  dame  Catherine  his  wife,  of  the  firft  part. 


w/«,  and  Shute  Adams  and  Frances  his  wife,  of  the  other  part,  rtcit- 
Ai>AMs.  }ng  35  therein  it  was  recited,  it  was  agretd»  and  the  faid  Sir 
Onejtphorus  Paul  and  Catherine  his  wife,  Shute  Adams  and  Fran^ 
ces  his  wife,  did  thereby  feverally  and  refpcflively  limit,  order, 
dire£l  and  apppint,  that  all  the  premifes  in  Clifton  and  Wefi^ 
^//rjrupon  Trym  (hould  be,  and  remain  to,  and  forfuchand  the 
like  ufcs,  truils,  intents  and  purpofes  as  were  mentioned  with  rc- 
fpe<Sl  to  them  the  faid  Shute  Adams  and  Frances  his  wife  con- 
cerning their  or  the  faid  Frances*^  undivided  moiety  of  the  whole 
of  Mr.  Freeman^s  tftatc,  by  the  faid  indenture  dated  the  third  dzj 
of  November  1 J ^S^  made  between  the  {^[6  Sir  Onefiphoms Paui 
and  his  wife,  and  the  faid  Shute  Adams  and  his  wife,  of  the 
one  part,  and  the  faid  Jc/eph  Blijfet  and  John  Taylor  of  the  other 
part.  And  it  was  alfo  agreed,  that  the  other  eftates  fliould  be 
limited,  W<r.  to  the  fame  ufcs  as  were  mentioned  with  rcfpe£i  to 
the  faid  Sir  Oneftphorus  Paul  and  dame  Catherine  his  wife,  con- 
cerning their  (hare  of  the  faid  eftates  by  the  faid  deed  dated 
the  3d  day  of  November  1 758.  And  that  a  proper  deed  or  deeds, 
for  dividing  and  allotting  the  faid  eftates,  agreeable  to  the  in- 
tention of  the  faid  parties,  fliould  be  forthwith  prepared  and 
executed  by  the  faid  parties :  neither  of  the  deeds  of  3d  of  No^ 
vember  and  2c;th  of  November  1758,  was  recited  in  thefe  articles, 
or  mentioned  therein  otherwife  than  as  aforefaid. 

J']6iy0nober  20th— By  indenture  between  Sir  Oneftphorus 
Paul znd  dame  Catherineh\s  wife,  and  Shute  Adams,  Efq  ;  and 
Frances  his  wife,  of  the  one  part,  and  Jofeph  Blijfet  of  the  other 
part,  reciting  the  indenture  of  the  3d  of  November j  1758, 
(but  not  the  indenture  of  the  7gx\i  oi  November ^  1758,)  and 
alfo  reciting  the  faid  divifion  of  the  premifes  5  Onefpl^rus  Paul 
and  dame  Catherine^  in  confidcration  of  five  fliillings  paid  by  the 
faid  Shtcte  Adams  and  wife,  and  of  five  Oiillings  paid  by  Jofeph 
Blijfet,  by  virtue  of  all  powers  in  the  faid  indenture  of  the  3d  of 
Novemier  1758,  and  of  all  other  powers,  did  by  confent,  direc- 
tion and  appointment  of  the  faid  Shute  Adams  and  wife,  limit, 
dire£l  and  appoint  unto  the  faid  Jojeph  Blijfet,  his  heirs  and  af- 
figns,  **  All  the  undivided  moiety  of  them  the  faid  Onefiplxrus 
*«  Paul  2nd  dame  Catherinehis  wife,  of  and  in  the  eftatc  at  Clifton 
'  •<  and  JFe/lbury  upon  Trym,  to  hold  unto  the  faid  Joffph  Blijett, 
•«  his  heirs  and  a(Ej:ns  for  ever,  to  the  feveral  ujes  following^ 
«'  via.  To  Uic  ufe  of  fuch  perfon  or  perfons,  and  for  fuch  eftate  or 

<'  cftatcsji 
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•*  eft^ites,  as  the  faid  Sbute  adorns  and  Frances  his  wife  Ibould  by     1777 . 

*•  any  d«rrd  or.  writing  from  time  to  time  releafe  or  appoint,  and  -  -■ 

"  in  default  of  furh  joint  appointment,  which  was  the  cafe,  tQ       ^trfn 

"  the  ufe  of  ihe  faid  &hute  Adams  for  his  life.     Remainder  to     Apa«v 

•'  Frances\\\s  wife,  for  her  life  ;  remainder  to  Jofeph  Bllffet  and 

<*  his  heirs,  to  prcferve  contingent  remainders  ;  remainder  to 

^  thcufe  of  fuch  child  or  children  of  ihc  faid  SbuU  Adams ^  be-' 

*'  gotten  or  to  be  begotten  on  the  body  of  the  faid  Franees\i\% 

**  wife,  and  for  fuch  eftatc  or  eftatesas  thty  by  deed  or  writing 

«*  under  both  their  hands  and  feals,  or  as  the  furvivor  of  them» 

•*  in  cafe  of  no  joint  appointment,   by'  deed  or  writing   under 

•*  the  hand  and  feal  of  fuch  furvivor  attelled  by  two  witnefTeSy 

^'  or  as  fuch  furvivor  by  will  (hould  limit  or  appoint^  and  if  no 

**  appointment,  then  to  their  firft  ind  other  fon?  in  tail ;  rc- 

«*  mainder  to  the  daughters,  as  tenants  in  common  in  tail,  with 

**  crofs  remainders  •,  remainder  to  the  ufc  of  fuch  perfons  as 

<*  the  faid  Frances^   whether  covert   or   fole,   (hould  appoint  t 

<*  remainder  to  the  right  heirs  of  the  faid  Frances  Adams.**  Soon 

after  this,  Shutc  Adams   died,  leaving  three   children   and  no 

more  by  the  faid  Franses^  his  ^ifc,  namely,  Francis  their  only 

fon,  and  Mary  Shute  AJamsf  and  Catherine  Adams. 

4th  July  1767.— By  indenture  of  three  pans  between  the  faid 
Prances  Adams ^  the  widow  of  the  laid  Sbute  Adams ^  of  the  firft 
part,  Jofeph  Bliffet  of  the  fecond  part,  and  the  faid  Pranci9 
Adams^  Mary  Shute  Adams^  and  Catherine  Adams  of  the  third 
part,  and  duly  executed  by  the  f^id  Frances  in  the  prefcncc  of 
and  artefted  by  two  witncflcs  5  reciting  the  deed  of  the  third 
of  November^  '7S8»  ^"^  ^^^  indenture  dated  aoth  Odober^ 
1764,  and  alfo,  that  by  the  faid  deed-poll  dated  29th  November^ 
1758,  the  premifes  there  flood  limited  d2fr. ;  and  that  Shute  Adams 
was  dead,  and  that  no  other  appointment  had  been  executed : 
The  faid  Frances  Adamsy  in  purfuance  of  the  power  to  her  re- 
ferved  by  the  faid  feveral  recited  indentures  and  deed-poll,  and 
of  all  other  powers,  did  grant,  limit,  dircft  and  appoint  the  faid 
two  feveral  moieties,  or  half  parts  of  the  faid  cflates  at  Clifton^ 
and  Wejlbury  upon  Trymy  to  the  ufc  of  the  faid  Mary  Sbute 
Adams  and  Catherine  Adams,  the  daughters,  for  5P0  years,  to 
commence  from  the  death  of  the  faid  Francis  Adams,  fubjeft  to 
the  provifo  after  mentioned  ;  remaii»der  tjp  the  ufe  of  her  fon 
the  faid  Francis  Adams,  his  heirs  and  affigns  for  ever.  Provifo,  if 
the  fon  (hould  pay  the  daughters  3000/.  each',  or  6000/.  to  the 
furvivor,  the  faid  term  to  ccafe.  With  the  following  power 
referyed  to.  the  faid  Frances  Adams  to  revoke  that  appointment. 
Provided  laftly,  suxd  th^  faid  Frances  Adam^  doth  hereby  refervc  to 

herfdf 
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.  i'*77.     berfelf  full  power  and  authority  to  revoke  tbefe  prefents,  and  to 
—         -    limit  all  and  fingular  the  premifcs  to,  or  between,-  the  faid  child- 
wfils      ^^^9  or  any  or  cithef  of.them^  in  fuch  manner  and  for  fuch 
i^DAMs.     eftate  or  eftntes  as  (he  (hall  think  (it. 

25th  OHober^  177 1. —By  indenture  of  three  parts  between 
faid  Frances  Adamiy  widow,  of  the-  (irft  part,  John  Freeman^ 
juttior,  and  the  Reverend  George  Wilkins^  of  the  fecond  -part^ 
and  Mary  Shute  Adamsj  and  Catharine  Adams^  of  the*third  part» 
and  executed  by  the  faid  Frances  Adams,  iii  the  prefence  of  and 
atteftcd  by  two  witneflVs :— Reciting  the  deeds  of  the  3d  No^ 
vernier f  1758,  20th  O^ober,  1764,  deed-poll  of  29th  of  No* 
vember^  *7S8,  and  the  indenture  of  ^l\i  July ,  17^7»  and  the 
provifo  in  the  lad  deed  to  revoke,  (he,  t}ie  faid  Frances  Adams ^  io 
purfu  ince  of  the  power  rcferved  to  her  by  the  faid  recited  in- 
denture and  deed-poll,  and  all  other  authorities,  did  grant  and 
appoint  the  premifcs  fubjefl  to  her  ownB(tate-for  life,  aud  the 
provifo  after  mentioned,  as  to  one  moiety y  to  the  ufe  of  the  faid 
Mary  Shute  Adamsy  her  eldeft  daughter  fot  life  ;  remainder  to 
the  trudees  and  their  heirs  to  preferve  remainders  ;  remain* 
der  to  the  (irft  and  other  fons  of  the  faid  Mary  Shute  Adams,  in 
tail  male  ;  remainder  to  the  daughters  of  the  faid  Mary  Shute 
Adams,  in  tail  general,  as  tenants  in  common  with  crofs  remain* 
ders  ;  remainder  to  the  faid  Catherine  Adams,  the  youngeft 
daughter  for  her  life ;  remainder  to  the  tru(tees  to  preferve  re- 
mainders ;  remainder  to  her  fons  and  daughters  in  the  fame 
manner;  remainder  to  the  ufe  of  the  right  heirs  of  the  faid 
Frances  for  ever.  And  as  to  the  other  moiety,  to  the  u/e  of  the 
faid  Cntherine  Adams  for  life.  Remainder  to  truftces  to  preferve 
remaindets  ;  remainder  to  htijirjl  and  other  fons  in  tail;  re* 
mainder  to  her  daughters  in  tail  general,  as  tenants  in  commoo 
with  qrofs  remainders,  with  renaainder  to  the  faid  Mary  Shute 
Adams,  the  eldeft  daughter  for  life,  and  afterwards,  to  her  fons 
and  daughters  in  mannc»r  aforefaid,  with  a  laft  remainder  to  the 
right  heirs  of  the  faid  Francis  Adatns,  in  the  fame  manner  as  the 
firft  limited  moiety.  In  this  deed  alfo,  power  was  re/erved  to 
Mrs.  Adams,  the  mother,  to  revoie  and  appointanew ;  but  (he 
never  executed  fuch  power. 

In  January,  1775,  Mrs -rf<&«f/ died  inteftatc,  leaving  her  faid 
three  children  furviving  her.  The  fon  and  one  of  the  daughters 
have  already  attained  the  age  of  21  years;  and  the  youngeft 
daughter  is  of  age  within  a  few  months, — ^The  queftion  was^ 
Whether  the  plainriflF  Francis  Adams  look  any,  aiid  what  cftate 
in  the  premifes  in  queftion  under  the  feyeral  deeds  and  inftra* 
mentSj  and  deeds  of  appointment^  or  any  of  them  i 
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Mr.  Mansfield^  for  the  platnttiF,  made  three  points,  and  xnGfted,     1777. 

ill,  That  no  power  of  revocation  being- rcferved  in  the  deed  of • 

the  20th  of  Oifober^  1764,  enabling  the  furvivor  of  the  hufband     ^^''*^* 
and  wife  to  make  an  appointment  of  the  eltate  in  queition,  the     Adams. 
widow,  by  the  deed  of  appointment  4th  July  1 767,  had  fully        ♦ 
executed  her  powci ;  confequently,  the  fubftquent  deed  of  the 
25th  October ^   I77i»  ^^^  entirely  null  and  void  in  toto :  And  the 
plaintiff,  under  the  prior  deed  of  the  4th  Jt^fyf  t  ^6']^  was  entitled 
to  a  fee  in  the  premifes  in  queftion,  fubje  A  to  the  term  therein  men- 
tioned.   2dlyi  Suppofing  Frances  Adams  the  furvivor  could  from . 
time  to  time  revoke  any  former  appointment ;  under  the  -words 
of  the  power,  ihe  clearly  could  appoint  to  children  only^  and  not  to 
grand-children ;  Alexatider  v.  Alexander^  2  Vezey^  640.     (This 
was  admittecl  on  the  other  fide)  therefore,  the  deed  of  the  25th 
of  OffaicTf   1771,  was  void  pro  tanto.     If  fo  the  queilion  was, 
what  eitate  Francis  Adams  the,  fon  would  then  take.^  and  he 
contended,  3dly,  That  he  took  an  eftate  tail  in  the  whole  pre- 
mifes, fubje£l  to  the  eftates  for  life  to  his  two  Cfters ;  for  that 
the  deed  of  the  29th  November ^  >7S8,  was  revoked  by  the  ar-^ 
tides  of  agreement  of  24th  September y  1 764,  and  that  by  thofe 
articles  and  by  the  deed  of  the  20th  October,  1764,  the  firft  deed 
of  the  3d  of  November,  1758,  was  revived  and  fct  up. 

Serjeant  Heath,  contra,  for  the  defendants  contended,  i(t. 
That  the  deed  of  the  24th  of  September,  1 764,  did  not  revoke 
the  deed  of  appointment  of  the  29th  November,  1758.  That  it 
was  merely  a  deed  of  partition  in  purfuance  of  an  ezprefs  power 
of  partition  referved  in  the  deed  of  29th  of  November,  1758^  and 
therefore,  could  neither  inlegaloperation,  nor  confidently  with  the 
intention  of  the  parties,  be  conftrued  to  deftroy  it.  adly.  That 
there  being  no  power  of  revocation  referved  in  the  original^  deed  of 
the  3d  of  November^  175^,  creating  the  power  of  appointment, 
and  that  power  having  been  once  executed  by  the  deed  of  the  29th 
November,  .1758,  it  was  at  an  end .  And  therefore,  even  if  it  had 
been  the  intention  of  the  parties  to  revoke  the  ufes  of  that  deed, 
they  had  no  power  to  do  fo.  Heli  v.  Bond.  1  Eq.  Caf.  Abr.  342* 
Confequently,  the  plaintiff,  Gy  default  of  any  joint  appointment  - 
having  been  madey  could  at  moft  be  entitled  only  to  an  eftate  . 
XtXL  jointly  with  his  fiiters,  asr  tenants  in  common  with  crofs  re. 
mainders,  as  diredied  in  fuch  cafe  by  the  deed  of  29th  oiNovem^  . 
ber^  1758.— —Afterwards,  on  Saturday  November  22d,  in  this 
term,  the  court  certified  their.opinion  to  the  court  of  Chancery 
VI  theft  words :    <*  Having  heard  counfeLoa  both  fides  and  con- 
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^*  fidcred  this  cafe,  we  are  of  opinmi  that  the  deed  of  the  2sfth 
"  of  November^  17^8,  is  revoked  by  theYobfequent  inflruments 
<*  of  the  24di  of  SepUmhePf  and  the  aoth  of  OBcbir^  i7^4*  And 
<<  we  think,  that  the  appoinrment  made  by  Francex  Adamsy  the 
"  widow,  who  funrivcd  her  hufband,  dated  the  4th  July^  1 767,  is 
"  revoked  by  the  deed  of  25th  QBober^  1771.  And  as  to  the  laft- 
^  mentioned  deed,  tlioagh  we  are  of  opinion,  that  (he  has  thereby 
<<  ixceeded^itr  power,  which  was  confined  to  €lttld  or  childreny  by 
'<  limiting  eftates  to  her  grattd'children^  yet  we  think,  that:  the 
"  fame  ought  to  prevail  fo  far  a$  her  power  extended  ;  and  that 
^*  the  limitation  to  her  daughters  for  life  is  good :  But,  that  the  diC* 
**  pofition  of  the  inheritance  to  their  child  or  children  is  void# 
*'  Therefore  we  are  of  opinion,  that  as  there  is  no  appointment  of 
*•  the  inheritance  of  the  premifes,  that  the  fon  Framh  Adams 
•«  took  an  cftatc  tail  therein,  fubjeci  to  the  eftates  for  life  to  hi* 
**  fifters,  with  remainders  over,  under  the  deeds  of  the  24th  5f^ 
*' temberf  and  the  20th  O^^^r,  1764,  apd  which  limitatiuua 
««  fecm  agreeable  to  the  intention  of  the  parties  when  they  cxc- 
«'  cuted  the  firft  deed  of  the  3d  of  November^  ^7S8''* 


FriVtfjr,  Denn  ex  dim.  Gaskin  verfus  Gaskir* 

Nov.  14th.  -^ 

miles  Jut^    This  was  an   aflion  of  trcfpafs   and  cjedment  for  lands 
ticc  abfciit.  ^^^  tenements   in   Dalftoriy  in  the  county  of  Cumberland^ 

to  which  the  defendant  pleaded  the  general  ifiue^  and  at  the  trial 

it  appeared  in  evidence  as  follows : 
Ooedcvifes  That  Jonathan  Gajkin^  being  feifed  in  fee  of  the  premifes  in 
"r"*///*!?  qucftion,  by  his  will  bearing  date  the  30th  oi  Marci,  1736^ 
«  wor/Mjf  gave  and  dcvifed  in  manner  following  :  "  As  to  all  fucb  vforldlj) 
««  GOD  Us  "  eflateas  GOD  has  endued  me  withy  I  give  and  bequeath  as  fol^ 
"'^J?'T  **  ^^*  •  ^  8^^^'  bequeath  and  devife,  all  that  my  freehold  mejfuagi 
give  andbc-  **  and  tenement^  lying  in  Gaitfgilly  in  the  parifli  of  Dqlfion,  to-* 
fStows.— I  **  gcther  with  all  houfes,  barns,  orchards,  edifices  and  appurte* 
Siveandde-  «  nances  whatfoever,  reputed  as  part  thereof  or  belonging  to  the 
mjfrttboU  "  fame,  unto  Matthevj  Robinfon^  George  Robin/on,  and  Thomas 
mtjfMagtand  a  Robinfop,  equally  to  them  my  fifter's  fons."  The  teftatcr  then,  af* 
ing'mO.  ID.  ter  bequeathing  feveral  fmall  pecuniary  legacies  to  moft  of  his  re* 
fJhTS**'  lations,  gave  to  John  Go/kin  (the  leffor  of  the  plaintiff  and  his  A«>. 
&c.  andap-  at  law)  ienJbiUtngs ;  all  the  reft  of  his  goods,  chattels,  and  per* 
SThatfo^^  fonal  eftatc  whatfoever,  he  gave-  to  Matthew,  George,  and<  Thw^ 

belonging  to  * 

the  fame  to  M,  R.  G.  R,  and  T.  R .  eftally  :  And  then  bequeaths,  amongil  other  pecuniary  kn- 

cics,  ttn  Q^lUngs  to  his  bar  at  /aw.— -'The  dcvifces  are  tenants  m  common,  and  calie  aa  eitate  (oxlffe 

only. 
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mafRMftJin  before  mentioned,  and  revoked  all  former  wills.'^     I777* 
Thai  the  faid  Jonathan  Gajtin,  the  teftator,  died  feifcd  of  the  ■■* 

premifes  in  qucftion,  leaving  the  IcflTor  of  die  plaintiff  his  heir  ^*^y„^ 
at  law,  who  was  then,  and  ever  fince  hath  been,  refidcnt  in  Ire/and.  Caiki  w. 
That  George  Robin/on  dieJi  in  1 749,  and  Matthew  died  in  1 762  ; 
and  that  Tbamaj,  the  other  devifee,  is  ftill  living.  Whereupo^a 
verdi£k  was  given  for  the  plaintiff,  fubje£l  to  the  opinion  of  the 
court  upon  the  foUowtng  qncftion^  Wfaedkcr  the  leffi)rof  the 
plaintiff  wm  entitied  to  recover  any,  and  what  part  of  the  pro. 
mifcs  comprized  in  the  declaration  i 

Mrl  Boitcn  for  the  }effor  of  the  plaintiff,  argued,  1.  That  by 
^  the  devife  to  the  teftator's  three  nephews,  Matthew,  George,  and 
ThonuUf  they  took  only  an  jcdate  for  Jtfe,  in  the  premifcs  in  ' 
queftion.  a.  That  they  took  as  tenants  in  common  only,  and 
not  as  jointenants  \  and  confequently,  by  the  death  of  Alattheto 
and  George^  the  leffor  of  the  plaintiff  was  entitled  to  tivo  thirds 
of  the  whole  eftate.— As  to  the  ift  point,  he  faid,  it  never  yet 
was  contended  that  the  deyife  of  a  **  meffuage  or  tenement'* 
without  any  words  of  limitation  added,  or  words  defcriptive  of  . 
the  quantity  of  intereft  the  teftator  poffcffcd,.  as  <<  all  my  cftatc 
'^^and  intereft  therein,"  or  the  like,  could  convey  more  than  an 
eftate  for  life.  But  if  that  were  doubtful,  the  fubfcquent  words 
•*  lying  in  Gait/gill '  make  this  cafe  clear ;  for  they  are  maoifcft- 
ly  a  defcriptton  of  the  locality  only,  not  of  the  quantity  of 
eftate  intended  to  be  devifed.  The  only  circumftance  from 
whence  it  is  poflible  in  this  cafe  to  infer  an  enlargement  of  the 
eftate  to  the  devifees,  is  the  legacy  of  tenjbilltngs  to  the  heir  at 
law.  But  that  alone  is  not  fufficient  to  difmherit  him.-^Thc 
next  queftion  is.  Whether  the  devifees  took  as  tenants  in  com- 
mon, or  as  jointenants?  As  to  that,  the  words  are,  **  equally  to 
<«  them  my  fiftcr's  fons."  The  words,  **  equally  to  be  divided'* 
have  always  been  held  a  tenancy  in  common,  i  P.  Wms.  14. 
And  "equally"  means  the  fame  thing.  Cro.  El.  695.  2  RoL 
Ahr,  89.  I  Eq.  Caf.  Ahr.  292.  pL  10.  2  Vez.  252.  There- 
fore,  he  prayed  judgment  for  the  plaintiff,  for  two  thirds  of  the 
devifed  premifes.-^He  added,  that  a  third  queftion  might  pof*  * 
fibly  be  made,  whether  the  l^rffor  of  the  pbintiff  was  not  barred 
by  the  ftatute  of  limitations  \  if  it  ihould,  a  decifivc  anfwer  would 
be,  that  ever  Gnce  his  title  accrued,  the  leffor  of  the  plaintiff 
bad  been  refident  in  Ireland :  therefore  the  ftatute  could  not 
run :  and  cited  i  Show.  91.  as  in  point  to  this  purpofe. 

Mr.      ^ 
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v^Tj.         Mr.  Wood  contra^  for  the  ^defendant,  faid,  the  only  point  he 
■  (hould  confider  wag,  Whether  the  devifees  took  an  eftate  in  fee,  or 

v^/w  ^^^  ^^f^  ^"'y »  ^"^  ^^  contended  that,  upon  the  whole  of  the 
Catkin,  will  taken  together,  it  was  clear  the  teftator  meant  they  (hould 
take  zfee.  Flrji;  the  introdttcl ion  prefatory  to  the  devife 'in 
qneftion  was  very  material*  <<  as  to  all  fuch  nvortdiy  efiate as 
«•  GOD  has  indued  jne  wtb,  I give^  bfc***  Thefe  words  mani- 
feftly  (hew  the  teftator  meant  to  difpofe  of  all  the  eftate  he 
had;  and  therefore,  though  the  fubfeqaent  words  ^  tying  in 
**  Gait/giir^  might,  without  fach  prefatory  matter,  be  confidered 
as  defcriptive  of  the  locality  oi  the  eftate  only;  it  muft,.wlien 
conne^ed  with  it,  (as  in  this  cafe]  be  conftrued  to  coovey  all  the 
sntereft  the  teftator  had  in  the  premifes  fo  dcfcribed.  In  ad- 
dition to  this,  the  teftator  has  given  a  legacy  of  only  lo^.  to 
his  heir  at  law }  which  is  demonftration  he  meant  to  difinhezit 
him,  as  much  as  if  he  had  faid  fo  in  exprefs  words.  All  thefe  ck- 
cumftances  prove,  beyond  a  doubt,  that  the  intention  of  the  tef- 
tator was  to  give  a  fee-fimple  to  his  nephews,  in  the  premifes  in 
queftion;  and  if  an  argurhenl  were  wanting,  the  ^ court  would 
fupply  it  from  the  inconfiderablenefs  of  the  value,  as  they  did 
in  the  cafe  of  Oates^  ex  dim,  Wigfallv*  Brydon^  3  Bur,  1,895. 

Lord  MANSFiELD.«-The  ground  the  court  went  tipoii  in  that 
cafe  was,  that  from  the  nature  of  the  eftate,  and  the  words  ufed 
by  the  teftatrix,  they  amounted  in  fa£):  to  a  direSlion  ^ofill  the 
•eftate,.  and  divide  the  produce  of  it.  It  was  a  devife  of  a  houfe 
and  ft  able,  with  the  appurtenances,  valued  only 'zt  100/.  to feven 
children  \  and  the  direAion  was,  that  the  faid  houfe  and  ftable 
Ihould  be  **  divided  amongft  them."  It  is  fettled  in  devifes,  as 
well  as  in  deeds,  that  if  no  words  of  limitation  are  added,  the 
devifeecan  only  take  an  eftate  for  life:  Becaufc  the  law  implies  a 
life-eftate  only,  where  there  are  no  words  of  limitation.  But  a^ 
there  are  no  ttcbmcal  words  neceflary  in  a  will,  if  the  teftator 
makes,  ufe  of  what  is  tantamount  \  as  if  he  fays,  '^  I  give  to  fuch 
«*  a  one  in  fie-Jimple^*  or  «'  all  my  eftate^**  that  will  carry  all  his 
interefi  in  the  land  devifed*  But  there  muft  be  words  in  the  will 
toeontrol  the  rule  of  law ;  which  I  believe,  in  a.  variety  of  cafe$» 
thwarts  the  intention  of  the  teftator.  I  fafpe£k  extremely,  that 
in  this  very  cafe  the  teftator  mrant  to  give  his  nephews  a  fee  in 
the  premifes  in  queftion ;  for  he  had  no  other  landed  property. 
He  makes  them  refiduary  legatees  of  his  perfonalty,  and  gives  a 
diiinheriting  legacy  to  his  heir  at  law ;  agreeable  to  the  vulgar 
'  Aotion  taken  from  the  Roman  law^  that  an  heir  is  cut  off  with 
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t  IhiUing.    Becaufe,  by  the  Roman  hve^  a  will  that  pafled  b'y      1777. 
the   heir,  was  called  incffic'iofum  teftamentum.     But  the   fingle  ■ 

tjueiiton  is,  whether  we  can  find  any  words  in  the  will  to  take  ^V^^ 
this  cafe  out  of  the  rule  of  law;  if  we  cannot  it  mu(t  be  ad-  Gaikik. 
hered  to.  I  think  it  is  impoflible  to  find  words  in  this  will  fuf* 
ficient  to  control  the  rule  of  law.  If  the  teftator  had  any  way 
€ohne£ted  the  introdufiory  part,  "  as  to  all  my  Hikfrldly  efiatei* 
with  the  devife  in  quc^ion,  it  might  have  done^  But  the  in* 
trodu£tion  is  only  this,  "  as  to  all  fuch  worldly  eflaie  as  GOD 
•♦  has  endued  me  withy  I  give  to  A.  B,  l^c.  fo  and  fo/'  Suppofe 
he  had  only  given  half  his  property  by  this  will,  the  introdudioA 
vrould  ftill  have  been  proper :  So,  if  he  had  given  the  whole  of 
his  landed  eftate  only,  without  difpofing  of  the  refidue  of  his 
perfohalty,  it  would  have  been  equally  proper :  He  docs  not  fay 
in  the  introdu£iion,  that  he  means  to  difpofe  of  all  his  worldly 
©date,  but  that  **  with  refpeEl  to  it^*  he  devifcs  fo  and  fo.  If  he 
did  mean  it,  the  misfortune  is,  that  quod  voluit^  non  dixit.  Great 
ufe  has  been  made  of  this  fort  of  introdudlion  in  wills  in  favour 
of  the  clear  intention  of  the  tedator ;  and  more,  in  favpur  of 
creditors,  to  make  a  real  eftate  liable  to  the  debts  of  a  tedator. 
If  it  were  poflible  to  borrcxw  aid  frbnH  it,  in  this  cafe,  as  I 
llrongly  incline  in  favour  of  the  devifees,  I  would  do  it  here : 
but  there  are  no  words  that  Can  conned  the  devi/e  of  the  lands 
in  quedion  with  the  introduilion  in  this  cafe  fo  as  to  pafs  the 
whole  intered.  Therefore  the  devifees  can  only  take  an  ejlate- 
for  life. 

As  to  the  next  quedion.  Whether  this  is  a  tenancy  in  common 
or  a  joint;-tenancy  ?  there  Is  no  room  for  argument.  '"  Equally** 
as  well  as  *f  equally  to  be  divided,"  implies  a  divlGon ;  whereas 
if  they  were  to  take  as  joint-tenants,  there  would  be  no  divifion. 
I  remember  arguing  a  cafe  before  Lord  Hardwiche  in  fupport  of 
the  opinion  of  Mr.  Judice  Gould^  in  i  P.  Wms.  14.  and  againft 
the  opinion  of  Lord  Holt ;  and  there.  Lord  Hardwicie  thought 
with  Mr.  Judice  Gould*  It  is  certainly  the  better  opinion,  more 
liberal,  and  better  founded  in  law. 

Aston  Judice. — As  to  the  latter  quedion,  the  words  "  equally 
<<  to  be  divided"  have  been  determined  to  be  a  tenancy  in  common 
in  a  deed.  With  refpeft  to  the  fird  point,  I  really  think,  from 
the  circumdance  of  the  tedator  giving  los.  to  his  heir  at  law, 
he  meant  to  difinherit  him.  But  that  alone  h  not  fuScient,  and 
fo  it  was  held  in  the  cafe  of  Wright  on  the  demife  of  Show  verfus 

Vol.il  R  Rujel  ' 
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t^jy.    Ruffd  in  Scacc.  ]^L  1761.  and  theicforc  the  rate  of  hv  msft 
proraiL 


v'/>?  ^  ^^^  MansfiM  added,  that  thoagh  the  salcntion  is  erer  fe  ^f- 
Gassiii*  parent,  the  heir  at  law  muft  of  courfe' inherit,  nnfefs  the  ellacc 
i%  giren  to  ibmebody  clie. 

AsHHUsar  Juftice. — ^I  am  of  the  fame  opinion. 

P^a  to  be  dcMfered  to  the  Icfbr  of  tl^e  plaiatiff,  andfidgmcot 
to  be  entered  up  for  two  third  parts  of  the  premifes  in  qmeftioo* 

AftervardSf  on  Satmrday^  November  15  th  in  this  term,  Mr» 
Juftiee  AfttHttTlui  the  cafe  of  fTrigbt  ex  dim.  Skm  vctta  Rm^ 
Jkl^  to  have  been  as  follows  :— ^The  words  of  the  introduAion  lif 
the  wiH  were  **  ms  iouthing  the  itfp(ftf\on  of  allfueb  wortdlf  eftatf 
^  4uit  hmth  f leafed  GOD  to  be/low  upon  me^  I^ve,  iScJ*  Theft 
the  teftator  gare  a  houfe  to  his  grandfon  Henry^  and  after  his  de« 
ceafe  to  his  two  fons  Thomas  and  Wiliiam',  and  then  devifed  to 
Thomas  Ebb^  the  huiband  of  the  heir  at  law,  one  finlling*  Th^ 
queftion  was,  Whether  Thomas  and  WilUam  took  an  eftate  {oxlffk^ 
or  Ilk  fee  y  and  the  court  held  they  took  only  an  eftate7«r  life. 


x^^fj-  Bi-AKfiY  verfiu  Dinsdale  et  oL 

PiftfdtfAn-  T^HIS  was  an  aflion  of  trefpafs  for  feizing  and  taking  away 

not  he  made  the  plaintiff's  whe&t«    The  defendants  pleaded,  ift.  The 

^t^^    general  iffue.    ai^.  That  the  borough,of  Rifon  was  an  ancient 

finduiattijf    borough;  and  that  within  the  faid  borongh,  from  the    time 

the  market,  whercof  the  mcmoiy  of  man  is  not  to  the  contrary,  there  has 

tolT^Btt**  been  an  ancient  market,  held  every  Tburfday^  for  buying  of  com 

tht  ptfty      and  grain  ;  and  that  the  corporatior>  were  entitled  to  receive  for 

iniui  bring    ^^^  ^"^  ^^f  P^"^  ^^^  of  every  buOic)  of  com  brought  to  the 

^ttat^thl*   ^'^'^^'^^  f^  f*'^  •  ^^  ^^^  juftificd  the  taking  as  fervants  of  the 

tsfe.  corporation.     3//,  Flea,  prefcribiog  for  toll  of  all  corn  brough^ 

into  the  borough  of  Ripon^  for  fale  on  a  market-day.    ^ih.  Plea, 

prefcribing  for  toll  of  all  eorn  brought  into  the  borough  of  Ri^ 

pon  for  fale^  in  conGderation  of  cleanfing  and  fweeping  a  large 

ftieet  in  the  borough,  for  the  receiving  and  (landing  of  sdl  com 

brought  within  the  faid  borough  for  fale.   Replication,  de  injurii 

fua  propria  abfque  tali  caufa.     The  cauie  was  tried  at  the'Sinw- 

mer  Affixes  1771,  for  the  county  of  Torh^  before  Mr.  Juftice 

Gould,  when  it  appeared  in  evidence  as  follows: --That  Thomas 

Cov^per  took  a  Chamber  for  a  year  to  keep  corn  in,  within  the  bo^ 

rough  ofRipon  \  and  on  Thurfdaj^  being  a  marlet  daj^  he  called 

on 
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on  Hm  plaintiff  ^iUff  at  bis  raw  iwfi  inkUh  At'  hrougb  rf  Ru     1777^ 
fon^  which  is  two  hundred  yards  and  upwards  from  die  plac^  <■ 

Called  the  MarkH-plaa.  ^They  went  together  to  the  faid  Cbaw^  ^!^^' 
kr^  and  Cowper  (hewed  him  a  fample  of  wheat  wiScri  hi  uAJhm  Dxhspali^ 
JiMtj  hujbeh  of  wheat  which  he  had  in  Us  ^bamlur,  and  fold  hioa 
four  quarters  of  wheat,  being  thirty*two  bu&els  of  wheats 
Vfii^b  he  had  at  bis  boufi^  which  is  tenmks  aid  rf  th  iarougb  cf 
Mipon,  at  five  fliHlings  and  four>  pence  per  bufliel  |  to  be  de* 
livered  at  any  time  within  a  month,  as  it  (hited  the  conveniency 
of  him  the  faid  Cowper\  and  Blakey  gave  Cawper  a  halfpenny 
to  bind  the  bargain.  Afterwards,  within  the  month,  it  fuiting 
Cawper*%  conveniency,  being  on^a  Tburfday^  the  market-day, 
he  fent  it  by  his  (ervant  Hood^  to  be  delivered  at  the  plaintiff's 
mill*  As  he  was  going  through  the  borough  of  Ripen^  by 
Tod<r^  houfe,  through  the  place  called  the  Marketplace^  being 
a  common  ilreet  there,  the  defendant  ToddeSktd  Hood,  ^'  where 
<*  he  was  carrying  the  com  -"  who  faid  <<  to  Blakey'^-  miU."--^ 
Todd  followed  the  cart  into  Blakey^ %  fold  yard  adjoining- to  the 
mill,  and  then  demanded  toll  for  the  corn,  which  Blakey  re* 
fufed :  Todd  went  away  \  he  returned  with  the  defendant,  Diaf" 
dale,  who  was  an  officer  of  the  mayor,  and  a  toll-gatherer,  when 
part  of  the  cdrn  bad  been  unloaded,  Tlie  defendants  then  got 
upon  the  cart,  and  took  the  thirty-two  half-pints,  as  for  toll  for 
the  thirty- two  bufhels,  from  the  corn  remaining  in  the  cart* 
As  foon  as  they  had  taken  the  corn,  Blakey  refiftecf  them,  and 
endeavoured  to  take  it  from  them.  The  remainder  of  the  cora 
was  left  with  Blakey,  and  he  afterwards  paid  Convper  for  the 
whole.  Whereupon  a  verdifl  was  given  for  the  plaintiff,  fub- 
jeft  to  the  opinion  of  the  court  upoa  the  following  queftioai 
Whether  the  plaintiff  is  entitled  to  recowr  upon  the  general 
iffue  ?  And  if  the  court  is  of  that  opinion,  then,  Whether  the  fa^ 
proved,  maintain  any,  and  which  of  the  iffues  on  the  part  of  tho 
defendants?  And  the  verdid  to  be  entered  accordingly. 

Mr.  NprtoH  for  the  plaintiff.  The  firft  queftion  is  gvonnded 
upon  an  objeAion  taken  at  the  trial,  that  the  plabtiff  had  not 
fufficiently  proved  his  property  in  the  corn  in  queftion,  fo  as  to 
■udofisttn  cUs  aAion.  With  refpeft  to  that,  it  is  found,  that  ho 
bought  by  fample,  and  paid  eameft :  which  is  clearly  fufficient 
to  veil  the  ganenl  property  in  him.  Noy's  Maadms,  p.  94, 
FirUm,  fia.  92.  And  if  fo,  it  is  equally  clear,  that  a  perfoa 
in  whom  the  general  property  of  a  chattel  is,  may  maintaio 
tKljpals  Hietanftts  fot  an  ixtj«ry  done  to  it^,  though  lie  is  floi 

Ra  in 
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l-jfj^      in  affiddJ,  poflTeffioti.-     Hod/an  Ycrfus  Hod/on^  Latch,  263.    Fifief 
vcrfos  Tcung^  2  Bulftrt  268.     But  in  this  cafe,  it  was  a£\ually 


^W«*^  carried  into  the  plaintiff's  yard,  and  part  unloaded :  Therefore 
t)nisoAL*.  there  Mras  an  adaal  deKvcry.  — As  to  the  fecofid  pointj  Whe- 
ther the  fadis  found  were  fuffiqient  to  fupport  any  of  the  jofti- 
fica^ioQ9  fet  up\  he  contended,  that  there  could  be  no  pretence 
for  faying  this  corn  was  Brought  to  the  market,  or  within  the  bo- 
rough, for  the  ptirpofe  ot  /ale  there  5  without  which,  unquefti- 
onably  the  defendants  could  have  no  right  to  tofh  He  fuppofed 
the  objediion  would  be,  that  the  tranfadion  was  a  fraud  upon  the 
V  corporation,  with  a  view  to  elude  the  toll:  But  if  it  were,  fraud 
is  a  fa£l,  and  muft  be  found :  The  court  will  not  prefume  it. 
1 1  Co.  56,  57.  Cro.  Car.  553.  Therefore  he  prayed  judgment 
for  the  plaintiff. 

.  Mr.  Chainkre  contra,  for  the  defenrdants^  trport  the  firft  quef- 
tion  contended,  that  the  plaintiff  in  this  cafe  had  not  fuch  a 
property  in  the  corn  in  qucftion,  as  to  entitle  him /to  recover  in 
an  adion  of  trefpafs  vi  et  armis.  He  argued  that  a  pofleffion  in 
la%o  is  not  fafficient :  it  muft  be  a  poffeffion  in  foB.  This  ap- 
pears from  the  do£Vrine  laid  down  in  Fitzherbert  N.  B.  gt.  S. 
He  fays,  •*  if  the  lord  of  a  manor  is  entitled  to  waif  or  ftraf 
«  within  his  manor,  and  another  man  taketh  the  waif  or 
•*  ftray  out  of  the  manor,  the  lord  (hall  have  an  adtion  of  tret 
•*  pafs  for  them,  and  that  without  any  feifure  of  them  be* 
•«  fore.'*  This  cafe  is  put  by  Fitzherbert  by  way  of  exception 
to  the  general  rule  ;  and  exceptio  probat  regulam.  As  to  the  au* 
thorities  from  jL^/rA  263.  and  2  Bu/firode  26S,  the  plaintifi, 
in  both  thofe  cafes,  were  executors ;  and  no  doubt  an  executor 
may  maintain  trefpafs,  though  not  in  pofTellion  at  the  time  of 
the  injury  \  for  this  reafon.j  if  he  were  not  confidered  as  in  pof- 
fcffion,  no  one  could  be  5  and  therefore  the  law  throws  the  pof- 
feffion  upon  him.  But  this  is  the  common  cafe  of  a  fale  with* 
out  delivery,  and  a  trefpafs  committed  in  the  mean  while ;  in 
which  cafe,  the  feller  is  in  adlual  poffeflion :  and  therefore, 
alone  entitled  to  bring  the  a£tion.«--As  to  the  fecond  queftion, 
be  contended  that  the  fecond  j unification,  viz.  that  this  was 
corn  brought  into  the  borough  for  fale,  was  fufficiently  provetl  i 
for  that  fubftantially  the  corn  in  queftioa  was  brought  within 
the  borough  for  that  purpofe.  It  was  brought  by  fample,  which 
is  a  bringing  to  market,  and  was  fold  to  the  plaintiff,  in  the 
borough  on  a  market-day.  It  was  afterwards,  on  a  fubfequent 
markcr-dayj  delivered  to  him  i  and  then  the  contrafl  was  com- 

.    .  plctc. 
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^ete.    The  fale therefore  was  entirely  in- the  market:  And     1777. 
thoagh  no  fraud  is  found,  it  is  impoiEble  not  to  fee,  that  the 


fole  objefl  of  the  parties  in  this  mode  of  fale  was  to  elude  the    ^''J^,* 
trfl*    It  is  alfo  impoflible  not  to  fee,  that  if  this  fpecies  of  con-  Dinsoals. 
trivance  is  to  prevail,  the  market  mud  decay  for  want  of  profits. 
He  prayed  judgment  therefore  for  the  defendants,  on  the  third 

Lord  Mansfield. — There  is  no  dificulty  in  this  cafe.  The  . 
ficft  qucftion  is,  as  to  the  poffef&on  of  the  prlaintifFs  Whether 
it  was  fuch  as  to  entitle  him^to  recover  in  this  aAion.  No  doubt 
bat  this  corn  was  the  plaintiff's  property.  He  might  have 
btought  an  adion  for  it  tigainft  the  vendor ;  for  the  bargain  was 
completely  bound  by  the  earned.  Part  of  the  contrail  was,  that 
it  thould  be  delivered  within  a  month ;  and  the  feller,  before 
the  expiration  of  the  months  delivers  it  to  his  fervant  to  carry  to 
die  plaintiff's  mill.  The  moment  the  had  done  fo,  it  was  to 
all  honeft  purpofes,  in  refped  of  third  perfons,  delivered  tto  the 
plaintiff.  But  what  is  ftill  ftronger  in  this  cafe  is,  that  it  was 
aMbltttely  brought  to  the  plaintiff's  houfe,  and  part  of  it  un« 
leaded,  before  the  trefpafs  complained  of  was  committed.  That 
is  an  oBuaii  not  a  conftruAtve  poficflion. — ^The  next  quellion  is* 
Whether  this  corn  was,  on  the  iUy  of  tie  trefpafs  complained  of^ 
brought  within  the  borough  of  Ripan^  to  be  fold  in  the  market  i 
The  cafe  dates  directly  the  contrary  \  for  it  dates  that  the  con- 
tract was  made  long  before ;  on  the  Thurfiay  when  the  fample 
was  (hewn  -,  and  that  it  was  a£tually  fold  at  that  time.  The  day  it 
was  feized  foi*  not  flaying  toll,  it  was  only  pafling  through  the 
borough  iii  the  road  to  the  plaintiff's  mill,  which  was  ten  miles 
•off.  As  to  the  fuggcdion  that  this  is  a  fraud  upon  the  corpora- 
tion:  There  are  cafes  in  which  a  man  cannot  defend  himfelf  even 
by  fa£isever  fo  drong,  in  fapport  of  a  fraud,  if  the  fraud  can  be 
got  at-;  but  then  it  mud  be  made  appear.  If  this'mode  of  fale  is  a 
fraud  upon  the  toll,  the  remedy  of  the  corporation  is  hj^cialaffiofi 
on  the  cafe.  I  remember  a  cafe  of  that  fort  by  the  city  of  London 
againd  perfon^'for  bringing  corn  jud  by  the  market,  in  order  to 
avoid  the  toll  i  and  on  a  fpecial  a£lion  upon  the  cafe  the  fraud 
was  found.  But  this  cafe,  as  dated,  is  a  very  different  thing.  Here^ 
the  vendor  lives  in  the  town :  -fliews  a  fample  of  corn  to  a  cudom« 
;er,  who  agrees  for  a  certain  quantity,  to  be  delivered  at  his  mill 
ten  mUes  off:  and  the  goods  happen  on  a  market  day,  merely  to  ^ 

f  afs  through  the  market  in  the  way  to  the  place  where  they  were 

|L  3  intende4 
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1777^    ikit<»idf  i  to  be  ddivcfecL    If  k  ia  teally  a  tricky  the  defendnlr 

-^  moil  bring  ut  aAtoa  on  the  ctfe. 


^'^^^'       The  three  other  judges  concurred. 
DivtAALs.  pgf  Cur,  Jodgmemfor  the  p&intift 


Smedi^.  DtjndAss  i;^ir/{a  Lord  WfiYMomrH. 

The  proper  nPHIS  WIS  an  aAton  of  covenant  on  a  mortgage  'dccd^  la 
^^fit'  ^^^^^  ^^^  declaration  fet  o^  all  the  preanfes,  the  ialiemiamt 
fovenanr,  it  ^  provifo,  the  covenant  for  payment  of  the  moneys  Bad  the 
Sarby^^iii.  hreach  for  nonTpaymcnt,  The  piemifes  were  very  nomerooH 
dmiire,  suid  fwellcd  the  declaration  to  a  coofidcfaUe  length.  The  oai^ 
mifcttiwel  9ood  in  the  paper  for  judgment  on  demuAtr  to  the  deckraikm^. 
cd  w^e^*  and  there  wa$  no  argument.  But  Lord  ^«ji^tf  took  notice  of 
niicdfWith.  the  gfcat  length  of  tiie  dedaration,  and  faid,  though  he  vao  told 
tb!»f^^.  ^^^  "^"^  ^  ^^^  pradice,  he  thought  tt  a  difgraee  to  die  pro- 
«u|f  It»        fieffion  and  the  court. 

MMnfft  A  gentleman  at  the  bar  who  h|td  drawn  ie  foleuuily  avemd  fas 

other  things  took  it  to  be  neceflgtfj.  Mr.  Wullaee  and  others,  comrerfant  in 
^lig^'  ipecial  pleading,  faid,  it  was  |iot  only  uooeeeflary,  bat  very 
&^"^     cjangerous,  bjr  being  liable  to  variances  and   formal  ohjep^ 

the  cove-       tfons. 

^b^!!cb.  '^^^  ^^^  "^^^  ^''  ^  opinion,  that  it  is  ftafficieot  for  the 
plaintiflF  to  fet  out  in  bis  declaration,  that  the  defendant  by  in* 
denture  had  demifed  certain  premifes  therein  mentioaedi  with* 
out  ftating  tbeni  particularly,  fubjeA  amoi^  other  thii%s  to 
fuch  a  provifo,  (ettipg  out  the  fubftance  of  the  covenant  and 
-  the  breach. 

Lord  Mofisjuld  dcfired  the  bar  to  take  a  notf  of  this,  aiil 
waited  till  (everal  gentlemen  made  a  memcHrandom  s  And  gave 
notice,  that  the  court  would  animadvert  upon  any  future  inftance 
of  puniQg  parties  to  the  enormous  expense  of  letting  out  deeds 
ft  length,  or  fuperfluous  parts  of  them,  N*  S.  In  this  cafe, 
though  there  w^s  no  queftion,  the  defendant  wanting  only  a 
little  time»  and  though  the  plaintiff  had  no  view  to  put  the  de- 
fendapt  to  unneceflitry  charge,  the  expence  of  thi;  unncccffary 
fiedaf  at^^on  asnovuited  to  ai  large  (urn. 
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nil: 


Tyrie  verfiis  Fletcher*  v   2?^* 

^IftS  wat  an  adion  on  the  cafe,  for  money  had  and  teceived  upon  i  po- 
lo the  plamtifF'a  ufej  brought  by  the.  platntiff,  the  in-  m^JJo^'^bi 

Jured  in  a  policy  otinforance,  again  ft  the  defendant,  the  under-  <<  fuch  «  ' 
writer,  for  a  return  of  part  of  the  ptiemium.*— The  caufe  was  « J[nyoUw 
tried  before  Loni  Mansfieid  at  GuiUhaU,  at  the  fittings  after  laft  \\  v^ 
Trinity  tera,  when,  hj  confent,  a  yerdift  was  found  for  the  <«  whatfo- 
piaitttiir,  fubjcft  to  the  opinion  of  the  court  upon  the  qucftion,  ||  J][^^J,^ 
VTliether,  under  the  circumftances  of  the  eafe,  a  proportionable  *«  ax  9 1.  per 
part  of  the  preifiinm  ought  to  be  returned,  or  not  ?  If  the  court  €t*^^^^* 
Ibottid  be  of  opinion,  that  a  proportionable  part  of  the  premium  **^  <ree  ftom 
^ght  not  to  be  returned,  then  a  nonfuit  was  to  be  entered.— It  the  nik  h 
now  came  before  the  court  upon  a  rule  to  ihcw  caufc  why  a  non-  tSJiCLTlf 
ittit  (hould  not  be  entered ;  and  the  cafe,  as  it  appeared  from  mtt  bcf ua, 
the  report,  was  ihortly  this.    "  The  policy  of  infurance  was  tSno wwm 
^  upon  the  ihip  IfiielUi^  at  and  from  London  to  any  port  or  of  pctmtiinb 
«<  place,  where  or  whatfoevelr,  for  twelve  months^  from  the  ipch 
^  of  Augu/i  1776,  to  the  19 th  of  Au^uft  17779  both  days  inclu- . 
^  fif e,  zt^Lper  ctnt*  warranted  free  from  captures  and  feizures 

^  ^  by  the  Americans^  and  the  confequences  thereof."  In  all  other 
refpefts  it  was  in  the  common  form,  agaioft  all  perils  of .  the 
fea,  &r.  The  fliip  failed  from  the  port  of  L§fidon^  and  was  taken 
liy  an  American  prirateeri  about  two  months  afterwards. 

Mr.  Dunning  and  Mr.  Davenport,  for  the  plaintiff,  ihewcd 
canfe,  and  infiftcd,  that  a  proportionable  part  of*  the  premium 
in  this  cafe  ought  to  be  returned :  That  9  /.  the  compenfation 
eftimated  for  the  riik  of  twelve  moAtbs>  was  much  more  than 
adequate  to  the  rifk  aQually  run  in  this  cafe,  viz.  only  two 
months.  That  from  the  nature  of  the  infurance,  both  parties 
muft  know  the  rifle  was  divifible ;  and  of  courfe  intend,  if  k 
leafed  before  the  twelve  months,  that  thewhole  of  the  premium  ' 
fliould  not  be  retained.  That  this  was  the  law  in  other  cafes^ 
where,  upon  a  fuitable  compenfation  for  a  given  riik,  the 
riik  had  turned  out  to  be  different  from  what  was  ezpedkd. 
In  Steven/on  verfus  Snow,  3  Sur.  1237.  the  riik  ceafed  before 
the  end  of  the  voyage  infured,  and  it  was  there  held,  there  Ihould 
be  a  return  of  premium  in  proportion  to  the  riik  that  had  not 
been  run.  It  is  true,  that  was  a  policy  upon  a  voyage ;  but  it 
is  as  cafyj  or  eafier^  to  apportion  the  riik  in  a  policy  uppp  time, 

^4  ^ 
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1777.    as  it  18)  in  a  policy  upon  diftance.    In  the  cafe  of  BonJrcduB 

• Nutt,  Trin.  17  Geo,  3.  B.  R.  •  which  was  a  policy  **  at  and 

^j^     **  from  Jamaica  to  London^*  the  underwriters  paid  into  coait 
Flit,     a  partof  the  premium,  in  proportion  to  that  part  of  the  voyage 
•  Su^ra^*     from  which  they  held  themfclves  difcharged.    This  cafe  is  not 
^'*  lil^e  the  cafe  of  an  infuraoce  upon  lives,  to  which  it  was  com- 

pared at  the  trial  \  becaufe,  that  is  in  the  nature  of  a  wager  s 
But  this  is,  in  the  true  fpirit  and  ufe  of  an  iofurance,  an  iodem* 
nity  agaihft  a  lofs.  That  lofs,  according  to  the  terms  of  the  po- 
licy, might  accrue  later,  or  earlier,  or  not  at  all  \  but  in  the  cafd 
that  has  happened,  namely,  a  capture  by  an  Anuruan  priva- 
teer, the  rifk  of  any  fach  lofs  as  that  infured  againft  maft 
totally  ceafe.  The  conftruclion  therefore  of. the  policy,  under 
thefe  circumftances^  ought  to  be,  that  it  was  an^  infurance  for 
twelve  months  at  the  rate  of  Jo  much  per^  month  i  and  as  the  riik 
'in  fa£t,  was  only  run  for  two  months,  the  premium  advanced 
upon  the  other  ten,  ought  to  be  returned. 

Mr.  Wallace  and  Mr.  Baldwin  contra^  for  the  defendant^  and 
in  fupport  of  the  rule,  contended,  that  as  foon  as  the  (hip  failed 
from  the  port  of  London^  the  policy  attached  for  the  whole 
time  infured  againft.  That  there  was  no  calculation  of  the 
premium,  at  fo  much  per  month ;  but  it  was  one  entire  gfofii 
fumofp/.  percent,  flipulated  and  paid  for  twelviC  months* 
The  contraft  therefore  was  entire^  without  any  intention  or 
thought  of  diviGoni  or  apportionment.  That  the  cafe  of  Stevnt^ 
fin  verfus  S/ic^w  did  not  at  all  apply  ;  for  there,  the  court  went 
upon  the  ground  of  its  being  a  policy  upon  two  diftinil  voyages, 
fcparately  and  diftinftly  in  the  contemplation  of  the  parties  at 
the  time  ;  and  the  premium  calculated  accordingly.  Of  courfe, 
if  cither  of  the  voyages  were  prevented  from  taking  place,  the 
rift  upon  it  could  not  attach  5  and  therefore  the  premium  ought 
to  be  returned.  Upon  the  principles  laid  down  on  the  other 
fide,  every  policy  for  time  might  be  divided.  Suppofc  an  in- 
furance for  a  month,  M'ould  the  plaintiff  have  been  entitled  to 
rcftitution  for  a  number  of  days  ?  It  is  abfurd  ;  and  there  would 
be  no  drawing  the  liqe.  Jf  there  had  been  a  recapture  the  po. 
licy  would  have  revived,  The  fault  of  the  party,  is  not  the  true 
ground  upon  which  a  return  of  premium  |s  or  is  not  allowed  ; 
tut  it  refts  upon  this  ;  Whether  the  rifl^,  or  the  voyage  infured, 
;  has  begun  ?  If  it  has,  there  can  be  no  return  of  premium, 
a  Mngens  267.  No.  1,071.  There  are  many  cafes,  where,  not- 
vith(landing  the  fault  of  the  party,  a  Return  of  premium  is  a]? 
4  tewed, 
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lowed.    For  inftance,  if  a  (hip  is  infured  at  and  from  fuch  a     1777* 
port  to  fucb  a  port>  and  the  party  goes  on  another  voyage,  the     ^        '- 
premium  mud  be  returned :  .Becaufe  the  t'iOl  narer  commenced.      J^^ 
So,  if  he  is  to  fail  with  convoy,  add  (lays  behind.— -But  with     Flit. 
refp^edl  to  the  prefent  cafe,  it  is  not  diftingui(hable  from  an  in* 
lurance   upon  a  life  for  a  year,  with  an  exception  of  fuicide, 
where  the  party  deftroys  himfelf  within  a  month.    No  one  ever 
thought  of  requiring  a  return  of  premium  in  that  cafe,  becaufc 
die  rifik  is  ^fain.     So  here,  it  is  one  entire,  indivifible  ri(k  \ 
which  being  once  begun,  there   can  be  no  return  of  premium. 
And  confequently,  the  plaintiff  is  not  entitled  .to  recover* 

Lord  Mansfield.— It  was  very  proper  to  fave  this  cafe  for  the 
opinioo  pf  the  court,  becaufe  in  ail  mercantile  tranfadlions,  cer- 
tainty is  of  much  more  confequence,  than  which  way  the  point 
is  decided  ;  aitd  more  efpecially  fo,  in  the  cafe  of  policies  of  in« 
furance ;  becaufe,  if  the  parties  do  not  chufc  to  contra£l  accord- 
ing to  the  e(labli(hed  rule,  they  are  at  liberty  as  between  them- 
felves  to  vary  it.  This  cafe  is  itript  of  every  authority.  There  is 
no  cafe  or  pra£lice  in  point ;  and,  therefore,  we  muft  argue  from 
the  general  principles  applicable  to  all  policies  of  infurance.  .And 
I  take  it,  there  are  two  general  rules  eftablilhed,  applicable  to 
this  queftion  t  The  (irft  is.  That  where  the  riik  has  not  been 
run,  whether  its  not  having  been  run  was  owmg  to  the  faulty 
pleafure,  or  will  of  the  infured,  or  to  any  other  caufe,  the  pre* 
mium  fliall  be  returned :  Becaufe  a  policy  of  infurance  is  a 
CcmtraA  of  indemnity.  The  under-writer  receives  a  premium 
for  running  the  ri(k  of  indemnifying  the  infured,  and  whatfr 
ever  caufe  it  be  owing  to,  if  he  does  not  run  the  rifle,  the 
confideration,  for  which  the  premium  or  money  was  put  into 
his  hands,  (ails,  and  therefore  he  ought  to  return  it.  a.  Another 
rule  is,  that  if  that  riik  of  the  contra£l  of  indemnity  has 
W9e  commenced,  thrre  (hall  be  no  apportionment  or  return  of 
premium  afterwards.  For  though  the  premium  is  eftimated,  and 
the  riik  depends  upon  the  nature  and  length  of  the  voyage^ 
yet,  if  it  has  commenced,  though  it  be  only  for  twenty-four 
hours  or  lefs,  the  riik  is  run  \  the  contrafl  is  for  the  whole  entire 
riik,  and  no  part  of  the  coniideration  (hall  be  returned :  and  yett 
it  is  as  eafy  to  apportion  for  the  length  of  the  voyage,  as  it  is 
for  the  time.  If  a  (hip  had  been  infured  to  the  Ea/l  Indies 
agreeably  to  the  terms  of  the  policy  in  this  cafe,  add  bad  been 
taken  twepty-four  hours  after  the  riik  viras  begun,  by  an  Am-f 
fi^an  captor,  tht:re  is  not  a  colour  tQ  fay,  that  there  fliould  hav^ 
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1 777.  bt^eft  a  retarn  of  premiatn.  So  niich  then,  is  dear  1  and  indeed^ 
-*'—' —  perfedly  agreeable  to  the  gioudd  of  detenmnation,  in  the  cafe 
'^^f  of  ftnifi^jt  terfus  Smnv.  For  in  that  cafe,  the  nstentioa  of 
^*'^'  the  parties,  the  nature  of  the  contra6l,  and  the  confequences  itf 
it,  fpoke  manifeftly  two  infarances,  and  a  eSwfi$n  between  them. 
The  firft  obje£l  of  the  infunince  was  from  jLohi^m  to  HaUfrnx : 
But  if  the  (hip  did  not  depart  from  Portfimuthy  with  cMfvj 
(particularly  naming  the  (hip  appointed  to  be  convoy,)  dien,  there 
was  to  be  no  contra£l  ftom  Pertfmouti  to  Halifuc :  whytheo. 
die  parties  have  faid,  **  we  make  a  contra£l  irom  Lmim  to 
^<  Halifax^  but  on  a  certain  contingency  it  (hall  onlf  be  a  con* 
*«  traft  from  London  to  Port/mouth.^  That  contingency  not 
happeningy  reduced  it  in  fad;  to  a  contra€t  from  London  to 
Portfmoutb  only.  The  whole  argument  tamed  upon  that  dif« 
tindion.  Mr.  Tates^  who  was  for  the  plaii^tiflF,  put  it  ftrongly 
upon  that  head ;  and  all  the  judges,  in  denvcring  their  opinion^ 
lay  the  (Irefs  upon  the  contra&  compriGng  two  dtftind  condi* 
tions,  and  conGdering  ttie  voyage  as  being  in  faA  two  voyages : 
and  it  was  the  equitable  way  of  confidering  it ;  for,  though  it  was 
at  fird  confolidated  by  the  parties,  there  was  a  defeaKance  after* 
5¥ards,  though  not  in  words.  I  think  Mr.  Juftlee  WVmot  pot  it 
particularly  upon  that  ground,  but  it  was  the  opinion  of  the  whok 
Murt.  There  was  a  ufage  alfo  found  by  the  jury  in  that  cafe,  that 
it  was  cuftomary  to  return  a  proportionable  part  of  the  prendum 
in  fuch  like  cafts,  but  they  coutd  not  fay  wtat  part.  The  coist 
rejeded  this  as  a  ufage  for  the  uncertainty  ;  but  they  argue  (roni 
it,  that  there  being  fuch  a  cuftom,  plainly  (hewed  the  general 
fenfe  of  merchants,  as  to  the  propriety  of  returning  a  part  of 
the  premium  in  fuch  cafes  :  And  there  can  be  no  dottbtof  the 
reafonablenefs  of  the  thing.^-There  has  been  an  inftatice  pat  of 
a  policy  where  the  meafure  is  by  time,  which  feems  to  me  to  he 
very  ftrong>  and  appofite  to  the  prefent  cafe ;  and  that  is,  an  in* 
(urance  upon  a  man's  life  for  twelve  months.  There  can  be 
no  doubt  but  tlie  riik  there,  is  conftituted  by  the  meafure  of 
time,  and  depends  entirely  upon  it :  For  the  underwriter  would 
demand  double  the  premium  for  two  years,  that  he  would  take  to 
tnfuM  llxe  (jimc  *ltfe  for  cue  year  only  :  In  fuch  policies  there  is 
a  general  e|[ception  agaiaft  futcide.— ^If  the  perlbh  puts  an  end  to 
his  own  life  the  next  day,  or  a  month  after,  or  at  any  other  ptripi 
within  the  twelve  months,  thete  never  was  an  idea  in  any  man's 
brcaft  that  part  of  the  premium  (hould  be  returned.-- A  csie  of 
general  praaicc  wa^  put  by  Mr-  Diittmnf,  wht lu  die  words  of 
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the  policy  w€,  ^  At  md  firomi  pfovicM  the  liip  lliall  ^I  m  or     f^jj^ 

^  before  eke  itt^jbtgu/  :"  And  Mr.  JTottifr  coafidtrt  in  that   . 

onTe,  tbet  the  whole  poliey  vratii  depead  upon  Hie.  fli^  faiUog  ^V* 
before  the  ftated  day.  I  do  not  chaak  fii»  on  Ac  cosinnry^  I  think  Fi^*t. 
wkh  Mr^  DiMfrMf)  th«t  cannot  be.  A  kfs  in  port  trfcrg  the 
dof  appointed  lor^die  (hip's  departsve,  can  never  be  coupled 
with  a  contingency' after  the  day :  but  if  a  queftion  were  to  arife 
about  it)  at  atprefeot  adrifed,  I  flioold  incline  to  beof  opinion^ 
that  it  would  fiill  within  the  reafoning  of  the  determination  in 
Sii%im/hn  rerfaa  5ii#«r  \  and  that  tiute  were  tvte  parts  or  con« 
tra£ta  of  infurance,  with  diftinA  conditions.  The  firft  is»  I  in- 
fore  the  fliip  in  port^.  provided  (he  is  loft  in  port  before  the 
I  ft  of  Auguft :  And  iJIy,  if  (he  is  not  loft  in  portj  Linfure  her 
then  during  her  royage  from  the  i  ft  of  Au%ufi^  till  (he  reaches 
the  port  fpccified  in  the  policy.*  The  lofs  in  port  muft  happen^ 
before  the  riik  opon  the  voyage  could  commence :  And  njic§ 
verfd%  the  riik  in  port  muft  ceafe,  the  moment  the  riik  upon  the 
voyage  began.-— Let  us  fee  then  what  the  agreement  of  the  par-  • 
ties  is  in  the  prefcnt  cafe*  They  might  have  infured  from  two 
months  to  two  months ;  or  in  any  lefs  or  greater  proportion,  if 
liiey  had  thought  proper  fo  to  do  ;  but  the  fa£l  is,  that  they 
have  made  m  diwfien  rftme  4ii4Jl\  but  the  contra^  entered  into 
is  one  entire  contrail  from  the  19th  Au^ufl  1776,  to  the  19th 
Augufi  1777  }  which  is  the  (ame  as  if  it  had  been  exprefsly  faid 
by  the  tnfyred^  **  If  yon  the  underwriter  will  infure  me  for 
^  twelve  months,  I  wiU  give  you  an  entire  fum ;  but  I  will  not 
^  have  any  appoTttonment.''--The  ihip  (ailsj  and  the  underwriter 
runs  |he  ri^L  for  twQ  months.  No  pan  of  the  premium  tbeii 
fliall  be  returned,— I  cannot  fay,  if  there  had  been  a  recapture 
before  the  expiration  of  the  twelve  months,  that  tliuB  policy 
would  not  have  revived. 

AsTOM  Jttftice,— -This  cafe  depends  upon  the  words  of  the  po« 
licy :  and  I  am  of  opinion,  it  is  one  entire  contrail  at  a  certaia 
grofii  fum  of  gh  per  eenU  for  a  certain  period  of  time,  m. 
Svelv^  months  rand  that  no  divifion  is  to  be  implied.  The 
determination  in  ^Uvenfin  verfus  &i««;,  went  exprelsly  upon 
tfiia  cooSderatioo }  that  there  wtxt  tw  diftinn  yojzgt%\  and 
ao  confideration  received  by  the  imfured  for  the  premium  upon 
the  fecond  voyage ;  And  there  certainly  was  not }  for  there  never 
Iras  any  point  of  time,  when  any  riik  was  run  from  P^rtjmoutb. 
In  Bwd  verfus  Nutt^  the  lofles  infured  againft  were  diftioHft,  and 
lM)990llf did  wtd&  eafh  other,   x^,  A  lofs  of  the  (hip  in  port»  if 
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any  (bould.  happen  there,  idfy*  A  Iof»  in  her  paflkge  hoaie« 
provided  (he  failed  on  a  ceruin  day.  The  rilk  in  fome  policies 
may  be  diftinfi  and  divifible  in  its  nature.  In  the  calic  of  aa 
infurance  upon  a  life,  the  fam  is  lumped^  and  the  time  is 
lumped  for  the  yeaif.  So  in  this  cafe  I  thi^k  the  contraft  is  one 
entire  contrad ;  and,  therefore,  th^t  there  ought  to  be  no  returo^ 
of  premium. 

Mr.  Jufiice  Willes  and  Mr.  Jaftice  AJbhwrfi  were  of  the  fame 
opinion. 

Fer  Cur.  Let  a  nonfnit  be  entered* 


If  pliin* 
tifldecbre 
nipon  a  cor- 
ropt  coa- 
traaon 
the  ml 

>77if  giv. 
««  day  of 
payment  to 
the  ajd  Dt- 

X776  5  evi- 
dence of  a 
contra^on 
^hes3(l 
DwetmbtTf 

I774i  for 
ttuo  ycarsi 
is  a  fatal 
variance. 


Carlisle  qui  tarn  verjus  Trears. 

TJPON  (hewing  caufe  why  the  vcrdidl  found  for  the  plaintiff* 
*  in  this  cafe,  upon  the  deventh  count,  (hould  not  be  Vacated, 
and  inftead  thereof^  a  ▼erdi£l  entered  for  the  defendant.  Lord 
Mansfield  reported  the  cafe  (hortly  as  follows  :  This  was  an  ac- 
tion upon  the  ftatute  of  ufi^ry,  12  Ann.  fiat.  a.  c.  i6.  The  de« 
daration  confifted  of  a  variety  of  counts,  and  upon  not  guilty- 
pleaded,  the  jury  found  a  Terdi£l  for  the  plaintiff.  The  fingle 
^u^ftion  arifes  upon  tl*fe  laft  count,  which  ftated,  that  upon  a 
corrupt  contrad  made  on  the  aid  Decetnier^  I774t  ^^  defendant 
received  6  /.  8  /.  upon  the  loan  of  for  giving  day  of 

payment  to  the  23d  December ^  \tj6.  The  only  witnefs  who 
was  called,  proved  the  contrad  to  have  been  made  on  the  23d 
December  J  1774,  and  he  faid,  he  underftood  it  to  be  for  fws 
years.  I  thought  this  a  variance,  but  referved  it  for  the  oj^nioa 
of  the  court. 

Mr.  TFallace  for  the  defendant,  and  in  fupport  of  the  nik, 
Hififted,  that  the  time  of  fofbearance  was  as  neceilary  to  be 
precifely  ftated  as  the  fum. 

Mr.  Davenport  contra,  for  the  plaintiff  argued^  that  fuppofing 
the  contra£i  was  made  on  the  23d  December ,  and  the  forbear* 
ance  to  be  for  t^w  years,  it  was  equally  ufurious,  and  therefore^ 
the  variance  was  immateriaI.*-»But,  by  Lord  Mansfield^  there  is 
no  colour  for  the  plaintiff^s  recovering  upon  this  count.  The 
ufurious  contrafb  muft  be  proved  as  laid  :  whereas,  the  contraft, 
proved  in  thts  cafe,  is  totally  different  from  the  contra^  ftated 
ji\\  tl^<  dccl  aratiou . 

per  Cttr.  Ri^le  abf^btt^    • 
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Rex  vetfus  Roddam. 

•HTHIS  was  a  rule  upon  the  defendant  to  ffaew  caufe,  why 
.  he  had  not  obeyed  a  writ  of  IMioi  corpus,  requiring  hint 
to  bring  up  the  bodies  of  two  perfons  ad  tefiificanium.  The 
writ  was  diredled  to  the  defendant  as  commanding  officer  of  a 
^an  of  war,  on  board  of  which,  the  two  perfons  intended  to  be 
brought  up,  were  in  the  capacity  of  common  faiioirs,  but  nU 
ZBprifoners^ 

Mr.  BuUery  who  fliewed  catifct  faid»  a  decifive  anfwer  to  the 
Application  was,  that  the  writ  was  not  Qgned  by  a  judge*  « 

Lord  Mansfield.— I  refufed  to  fign  the  writ,  bccaufe  there 
was  no  affidavit  that  the  men  had  been  fcnrcd  vfith/ubpcenas,  ah4 
that  they  were  willing  ro  attend  :  And  without  fudi  an  affidavit, 
the  writ  ought  pot  to  go :  They  can  never  be  brought  up  as 
prifoners  againft  their  cohfcnt.  Therefore  difcharge  the  rule 
with  coils. 


Rex  veffusUoKi^E.    ,  nI^^^^L 
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HTHIS  was  an   information  Sled  againft  the  defendant,  by  Upo"  «n 

Edward  Tbur/ow.^  Efq.  his  Majefty*s  Attorney  General,  igJinft"'^** 

on  behalf  of  his  Majefty,  for  writing,  printing,  and  publilhing  ^^^^f^ 

two  libels.  for  chat  N^ 

The   firft  count  in  the  infortpation  ftated,   "  That  the  faid  Z'ij"^'^^^ 

*<  John  Home,  being  a  wicked,. malicious,  feditious,  and  ill-dif«  /iouily  and  . 

«*  pofed  pcrfon,  and  being  greatly  difaffcftcd  to  our  faid  prefent  did  write^ 

*^  Sovereign  Lord  the  King,  and  to  his  adminiftration  of  the  go-  M<*p«Wirh, 

'<  vernment  of  this  kingdom,  and  the  dominions  thereunto  be-  uin  fatf^c, 

««  longing,  and  wickedly,  malicioufly,  and  fcditioufly  intending,  J^^*^?*"* 

<'  devifing,  and  contriving  to  (lir  up  and  excite  difcontents  and  tiouilibrl 

«*  fcditions  among  his  Majcfty's  fubjcfls,   and  to  alienate  and  «<  conI**" 

**  withdraw  the  affcQion,  fidelity^  and  allegiance  of  his  faid  Ma-  "  cekm- 

'<  jefty'sfubjedis  from  his  faid  Majefty,  and  to  inCnuate  and caufe  *']!fajenyt 

«'  it  to  be  believed,  that  divers  of  his  Majcfty's  innocent  and  de-  "^**'"'*. 

<*  ferving  fubjeds  had  been  inhumanly  murdered  by  his  faid  Ma-  « ibempirf- 

**  jcfty's  troops  in  the  province,  colony,  or  plantation  of  the  Maf^  "  ^r^p%^** 

"  fachufet\  Say,  in  New  England,  in  America,  belonging  to  the  accortting 

to  the  tt  nor 
and  eflfcO  following  ;  (fctting  forth  the  Jibcl  wr^jfiw.)— The  words  ««  ^and  eonCtmutg"'  arc  a 
fuffidefU  intrtJuffiM  of  the  tnner  contained  in  the  libel^  and  a  fuflicient  evtrmetit  tl.jc  It  was  writ- 
tea  f  rfstid  ^Mttrmng  the  KingHg^venmtiftp  ami  tbt  tm^l^ymtnt  cfkU  trpo/>s.  ** 

•*  crown 
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j^^^^     u  crown  of  Great  firitaia,  and  untawfully  an4  wickedly  to  fedoce 

-■    "  —  •€  and  encourage  his  faid  Majefty's  fubjeas  in  thcfaidpro?inccd»- 

i^jL     "  lony  or  plantation,  to  rcfift  and  oppofe  hisMajefty't  gOTenmient» 

H«i»»-    «  on  the  8th  day  of  Jane,  in  "Ae  r5th  year  of  the  reign,  W!r. 

**  with  fi»te  and  arms  9t  Lrndw^  AttbHf  in  the  parifc  ol  A* 

«  Jisirf  ii  £w,  intbe  ward  of Ci«i^ wid^edly,  maUcioufljri and 

<K  feditbttfly,  did  write  and  pabliih,  and  eaofe  and  procmre  to  te 

•<  writlM  and  publiflwdi  a  oertasn  faUe,  wic^d,  m:£cto«s»  &a»- 

«  daloos  and  fedidovt  Kbei,  vfuni  iomermng  Us  foU  Myi^ 

^g^fffrnmenty  ani'dm  mtpUjmini  rf  hit  tm^^  according  to  the 

«•  tenor  and  etkSt  following :— — *♦  Kings  Arms  Tavtrn^  Cmm^ 

«<  ijtf,  June  7,  1 77$.    At  a  fpecial  mecHng  tliie  daf  of  feveral 

<«  members  of  the  Conftitixional  Society,  during  aa  adjoummaiii 

<<  a  gentknian  propoftd,  that  a  fubfcription  fiiottld  beimtnedfatdy 

^  entered  into»  (by  fadi  of  the  members  prcfent  who  might  ap- 

«<  prove  the  purpofe,)  for  raifing  the  fum  of  loo  /•  to  be  applied  t6 

^  the  rcUef  of  the  widows,  orphans,  and  aged  parents  of  onr 

«  beloYed  Ammtan  fellow  fubjcds,  who,  faithfnl  to  the  charac- 

•«  ter  of  EngUJbmin^  preferring  death  to  flavery,  were,  for  that  rca- 

<*  fon  only,  inhumanly  murdered  by  the  Ktng*s  (meaning  his  faid 

.  *<  Majefly*8}  troops,  at  or  near  Lexingten  and  Concord^  in  the 

"•*  province  0/  MaJfachttftt\{mzfi\Tig  the  faid  province,  colony, or 

••  plantation  of  the  Mfjfachufef^  Bay^  in  New  England,  in  Amt' 

"    ««  rka,)  on  the  19th  of  laft  April;  which  fum  being  immedtacdy 

**  collected,'  it  was  thereupon  refolded,  that  Mr.  Harm  (meaning 

^  himfelf  the  faid  John  Home)  do  pay  to-morrow  into  the  hands  of 

<<  Meffieurs  Brotvnes  and  CoUifin,  on  die  account  of  Dr.  FnuMn^ 

«<  the  faid  fum  of  too/,  and  that  Dr.  Franklin  be  requelled  to 

*«<  apply  the  fame  to  thcabovcmentioncdpurpofc.— ^rtJuffflrwe.** 

•<  (meaning  himfelf  the  faid  Jtbn  Heme)  in  contempt  of  our  (aid 

*^  Lord  the  King,  in  open  violation  of  the  laws  of  this  kingdomt 

'*  to  the  evil  and  pernicious  example  of  all  others  in  the  like  cafe 

**  offending,  andalfo  againft  the  peace  of  our  faid  prefentSove* 

**  reign  Lord  the  King,  his  crown  and  dignity*** 

There  were  other  counts  in  the  information,  charging  the 
faid  John  Home,  with  cauCng  the  &me  libel  to  be  printed  in 
The  London  Packet,  or  New  Lloyts  Evening  P^^  and  The 
Morning  Chronicle^  or  London  Aavertifer* 

l*he  count  on  tbeyfr^isi/ libel  was  as  follows,  viz.  That  the  (aid 
John  Hornehting  fuch  perfon  as  aforcfaid,  and  again  unlawfully^ 
wickedly,  malicioufly,  and  feditioufly  intendingi  devifing,  and 
contriving  as  aforcfiud^  afterwardsa  to  wit,  on  the  14th  day  of 
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ymfykk  the  15th  year  ^ore(aid,  with  force  and  artns  at  Lond^M     't'jj'j. 

aforefaidyln  the  parifli  and  ward  afortfaid,  wickedly,  maliciouflyy  ^^ * 

and  fcditiQufly  did  write  and  pobliihi  and  cdufe  and  procure  to      ^grjki 

he  written  and  publiflied,  a  certain  falfe,  wicked^  maliciousy  fcan*     HoaM«. 

daiou3y  and  fedilious  libel,  of  and  cwiceming^  hii  Jeai  J^ajefijfs 

gmemmenU  ^*od  the  ^mpfojment  pf  his  trocpf,  according  to  tlie 

tenor  and  effeft  following :  <<  I  (meaning  himfelf  the  faid  Joift 

<<  Ii9rtie)  thipk  it  prqper  to  give  the  unknown  contributor  this 

'<  notice}  that  I  (again  meaning  himfelf  the.  faid  John  Home)  did 

'*  yeftevday  pay  to  Meifrs.  Browtus  and  Coliijmt^  on  the  account  of 

'^  Dr.  Franklin^  the  fum  of  50  /•  and  that  I  (again  meaning  him« 

*'  £elf  the  fgid  John  Home)  will  write  to  Dr.  Frank/in,  requcfting 

<<  him  to  apply,  the  fame  to  tiie  relief  of  the  widows,  orphans,  and 

^'  aged  parents  of  our  beloved  American  fellow  fubje£is,  who^ 

^  faithful  tothecharader  of  £»|f/^flii««,  preferring  death  to  flavery^ 

'<  were  ((or  that  reafon  o|ily )  inhumanly  murdered  by  the  King's 

<<  (meax^I^  his  faid  Majefty's)  troops,  at  or  near  Ltpnngfon  and 

<<  Concord^  in  the  province  of  Maffachufeit  (meaning  the  faid 

<<  province,  colony,  or  plantation  of  the  MaffachuJetsBaj  in  Nevt 

**  England  in  America)  on  the  19th  of  April  laft.    .  John  Horne!* 

*•  (again  meaning  himfclf  the  faid  John  Home)  in  contempt  of 

^*  our  faid  Lord  the  King,  m  open  violation  of  the  laws  of  this 

**  kingdom,  to  the  evil  and  pernicious  example  of  all  others  in 

<<  the  like  cafe  offending,  and  alfo^igamft  the  peace  of  our  faid 

<<  prefent  fovereign  Lord  the  King,  his  crown,  and  dignity." 

Other  counts  were  added  for  cauGng  this  laft^libel  to  be 
printed  in  the  public  new(jpapers«  The  defendant  pleaded: 
Not  guilty. 

The  tnCormation  was  tried  at  the  fittings  in  London^  oStXi 
Trinity  Term,  1777,  before  the  Earl  of  Ma^J^ld,  by  a  fpecial 
^ry,  and  the  defendant  found  guilty  of  all  the  offences  charged 
in  the  information. —This  day  Mr.  Home,  in  perjon^  moved  the 
0ourt  in  orreji  (f  judgment^  alleging  that  the  information  was 
infufficient,  in  as  much  as  it  did  not  aver  that  any  rebellion  faa4 
been  in  the  colony  of  the  Majachufefs  Bay^  or  that  certain  per-- 
fona»  who  were  denominated  the  King's  troops,  had  been  em« 
|doyed  by  his  Majefty  and  his  government  to  quelljthat  rebellion, 
or  that  any  engagement  had  happened  between  the  King's  troops 
and  the  rebels,  or  that  any  of  the  rebels  had  been  flain  in  fuch 
engagement  by  the  King  s  troops,  or  that  the  advertifemencs,  or 
iJKai  the  charge  of  murder  therein  contained,  had  any  relation     - 

•a 
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I'j^'j.  to  fuch  flaughtcr  of  the  rebels^  or  to  the  a£lioa  of  the  King^ 
—   troops. 

^^yg  He  argued,  that  nothing  cin  be  intended  beyond  that  which 

Ho»wt.  ig  cxprefsly  averred  in  the  record.  On  the  other  hand,  if  by 
any  pbffible  conftru£Hon  or  intendment  thofe  expreSons  which 
are  faid  to  be  criminal,  can  receive  ;in  innoeent  fenfe,  confidently 
with  what  is  cxprcfsly  averred  in  the  record,  the  confequencc 
is,  that  no  crime  is  fufficicntly  alleged.  That  troops  may  mean 
flocks,  or  Companies  of  ftrollcrs,  or  deferters,  and  if,  in  artyft^ 
pcfable  circum (lances,  the  words  complained  of  might  have 
been  faid  innocently^  there  is  no  cri»iie  charged  in  this  record. 
He  cited  Mr.  Juftice  Atkins  s  opinion.  State  Trials^  voL  3.  76b. 
as  to  the  infufficiency  of  the  indidment  againft  Lord  RuffH, 
charging  him  with  a  defign  to  feize  the  guards  for  the  preferva* 
tion  of  the  King,  without  averring,  ^*  tvho  the  Kin^ s  guards  nioen!^ 
Lord  Mai^sf  I  ELD.— Whatever  the  degree  of  guilt  maybe, 
how  ftrongly  focver  it  may  have  been  proved,  or  whatever  obferva- 
,  tions  may  have  arifen  in  this  cafe ;  yet  if  the  defendant  is  en- 
titled to  a  legal  advantage  from  a  literal  flaw,  GOD  forbid  he 
fhould  not  have  the  benefit  of  it.  It  is  moil  certain,  that  at  the 
trial,  the  information  was  confidered  to  be,  for  words  written 
"  of  and  concerning  the  Kings  government^  and  ££r  employment 
•*  of  his  troops ;"  that  is,  the  employment  of  the  troops  by 
government.  Upon  that  ground,  the  defendant  called  a  witnefs^ 
(Mr.  Gouldy)  whom  the  Attorney  General  rofe  to  obje&  to. 
He  was  calkd  to  prove  the  contents  of  an  affidavit  made  by  htm, 
and  publKhed  in  the  papers.  I  told  the  defendant  he  couM 
not  be  called  to  prove  the  contents ;  but  if  he  only  meant  to 
prove  there  was  fuch  an  affidavit  publifhed,  and  by  that,  to  ex« 
plain  the  fubje£l  matter  to  which  the, libel  related,  it  might  be 
read.  If  it  was  the  employment  of  the  troops,  under  propec 
authority,  that  came  within  the  charge  in  the  information* 
Had  it  been  a  lawlefs  fray  it  would  not}  and  fo  I  believe  I  faid 
at  the  trial.  It  might  have  been  a  libel  of  the  individuals  $  bat 
it  would  not  have  been  this  libel ;  a  libel  of  the  Kin^s  troops 
employed  by  him.  Now  at  firft,  and  at  prcfeni,  it  feeras  to 
me,  that,  **  of  and  concerning  the  King's  government  and  the  em* 

'  *^  ployment  of  his  troops**  pins  it  down.    But  I  doubt  a  little  whe- 

ther there  may  not  be  feme  weight  in  the  objeftion ;  that  is,  whe- 
ther in  the  form  of  drawing  the  information  therd  fliould  not  have 
been  innuendos.  In  common  reafon  and  underftanding  it  is  charge 
cd  i  but  wbetlier  technically  diarged  or  not,  I  do  not  know ;  and 

'  there- 
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therefore, 'as  to  this  point,  without  prrjudicci  wc  will  taW     1777I 
fomc  time  to  confider  of  it ;   to  fee  whether  precedents  can  bcf  * 

found,  which  require  a  technical  fcrupuloufnefs,  over  and  above  w^it^ 
that  certainty  which  is  fufficient  to  every  reader ;  and  wc  will  **o«w«* 
go  on  with  the  reft,  de  bent  ejfe^  as  we  could  not  pronounced 
judgment  upon  it  now.  We  will  confider  of  it  till  the  defendant 
comes  up  again }  and  if  we  find  fufficient  to  fatisfy  us  to  over« 
rule  the  objeAion,  then  we  will  give  judgment  upon  the  whole 
of  the  cafe  at  the  fame  time.— His  lotdfiiip  then  reported  the 
evidence  I  as  follows : 

Thomas  Wilfin  proved  the  advertifements  in  queftion^  tb^ 
manufcripts,  to  be  the  hand  of  Home.  Henry  Sampfin  WwifalU 
who  publiflied  the  advertifements,  fwore  that  the  defendant 
gave  him  a  paper  on  the  7th  of  June^  to  publifh  in  his  own  and 
to  fend  to  the  other  papers;  and  that  the  defendant  paid  the 
fees :  then  he  produced  two  advenifements  to  be  publiihed.  The 
defendant  ctpfs-ezamined  him,  and  he  aflcnted  to  the  queftion  of 
the  crpfs-ezamtnation,  by  faying,  «*  By  your  defire  I  infertcd  thcfe 
«*  advertifements ;  and  publiflied  them  as  your  a£l  and  deed :  Yott 
^  never  defired  to  be  fcreened ;  but  you  defired  to  be  given  up: 
«'  Tott  faid,  they  (hould  not  want  full  evidence." — WilUam  WoU^ 
fall  proved  likewife  a  paper  given  him  by  the  defendant  to  be  in- 
fertcd in  the  London  Packet^  and  Morning  Chronicle,  which  were 
die  advertifements  in  the  record.  Therefore,  upon  the  h€t  6t 
printing  and  publifliing  there  is  no  dotlbt  at  ail. 

The  defendant  called  a  witnefs  to  prove  that  really  and  iff 
truth  there  was  a  fubfcription,  and  that  the  money  was  aftually 
raifed-,  he  likewife  called  William  Lacy^  who  proved  that  xoo/. 
was  paid  to  him,  and  by  him  remitted  to  Dr«  Franklin.  Thea  v 
the  defendant  called  Tboroion  Gould,  who  faid,  that  at  Lexing* 
ion,  on  the  19th  of  April  i^j^^  ^^  ^^^  ^  fubaltem'officer^ 
'  that  he  was  ordered  there  by  the  Adjutant  of  General  Gage,  the 
commander  in  chief'  of  his  Majefty's  troops,  and  governor  oi^ 
the  province }  and  he,  together  with  the  other  troops,  fct  out, 
and  between  two  and  three  in  the  morning  he  was  taken  pri« 
(oner }  that  he  heard  the  provincials  charge  our  troOps.  He  faid, 
**  we  found  them  armed  ;  we  fuppofed  they  were  marching  to  at^ 
^  tack  us,  from  a  contlhual  firing  of  alarm  cannon,  early  in  the 
<*  morning,  as  foon  as  we  began  to  march :  ifotice  or  alarm  gun8 
««  are"td  raife  the  country/'  Upon  this  evidence  the  jury  found 
the  defendant  guibf. 

.  I^rd  ManVfi  fclD  then  aflced  the  Attorney*6eneraI,  if  he  Had 
tfy' thing  to  faj  |  who  anfwcicd^  he  apprehended  it  belonged  to 

V01..IL  3  the 
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1 777.     the  defendant  to  ftate  what  he  could  to  the  court  in  his  eiLtcntta* 

'  vtrfiu  Mr.  Horm  faid»  he  fliould  ftate  nothing  in  extenuation,  till 
HoAwx,  ^^  court  had  told  him  there  was  a  crime.  His  objection  was, 
that  no  crime  was  charged  in  the  informattoQj^  and^  therefore,  i( 
was  unneceflary  for  him  to  fay  any  thing  till  the  court  had  dit 
pofed  of  that  objc£lion.-*The  matter  was  accordingly  adjourned 
till  Monday  the  24th  iiiftant  in  this  term  ;  when  Mr.  Horne  ap- 
pearing again  in  court.  Lord  Mansfield  delivered  the  opinioa  of 
the  court,^  upon  the  objcflions  taken  in  arreft  of  judgment^  to 
the  following  effect  : 

Lord  Mansfield.— In  reading  my  notes  the  other  day  in  the 
cafe  of  the.  King  and  Horne^  I  overlooked  the  reference  to 
a  written  piece  of  evidence  given  by  the  defendant  at  the  trial  ; 
and  I  am  told  I  did  not  ftat^  it :  Therefore  I  will  ftate  it  now. 

He  produced  to  captain  Gould  the  Public  Advertifer  of  the 
31ft  of  ikfjy  17759  ^^  which  was  an  advertifemenc  purporting 
to  be  the  copy  of  an  affidavit,  made  by  captain  Gould,  while  be 
was  a  prifoner^  in  the  cuftody  of  the  rebels,  at  Bedford  ^  and  he 
alked  him.  Whether  the  contents  were  truly  printed  ?  I  told  the 
defendant,  if  he  meant  to  prove  the  izSt%  to  be  true  as  above, 
it  could  not  be  done  by  affidavit,  the  perfon  himfelf  being  pie- 
fent;  and  even  if  he  was  abfent,  they  could  not  be  proved  bj 
affidavit  \  but  if  he  meant  to  fliew,  that  at  that  time  there  exifted 
a  public  account  in  the  newfpapers»  which  might  be  of  ufe  to 
reftrain  or  qualify  the  meaning  of  the  paper  in  queftion  upon 
the  information,  he  might  do  fo.  He  faid^  be  defired  it  to  k 
read  in  that  light  \  and  in  that  light  it  was  read,  and  is  as  fol* 
lows  : 

"  I  Edward  Thoroton  Gould,  of  his  Majefty's  own  regiment 
*'  of  foot,  being  of  lawful  age,  do  teftify  and  declare,  that  on 
<f  the  evening  of  the  i8th  inftant,  under  the  orders  of  Geaerat 
*^  Gage^  I  embarked  with  the  light  infantry  and  grenadiers  of 
<<  the  line,  commanded  by  colonel  Smithy  and  landed  on  the 
<'  marfhes  of  Cambridge^  from  whence  we  proceeded  to  LiXm 
^<  ington  :  On  our  arrival  at  that  plaqe  we  faw  a  body  of  pro* 
<<  vincial  troops  armed,  to  the  number  of  about  60  or  70  men. 
**  On  our  approach  they  difperfed,  and  fi>on  after,  firing  began; 
<<  but  which  party  fired  firft  I  cannot  exa£Uy  fay,  as  our  troops 
<<  ruftied  on  flioutingand  huzzamg  previous  to  tlie  firing,  which 
<<  was  ciontinued  by  our  troops  fo  long  as  any  of  the  provincials 
"  were  to  be  feen :  From  thence  we  marched  to  Cone9rd»    On 

aahiU 
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«  a  hill  ncv  the  entrance  of  the  town,  we  faw  another  \^f  of     j  yh^j^ 

'*  the  provincials  affembled.  The  light  infantry  companies  were   *• -^ 

•■  ordered  up  the  hill  to  difpcrfc  them  ;  on  our  approach  they  ^ji^ 
•*  retreated  towards  Concord  \  the  grenadiers  continued  the  road  HoA««. 
•*  under  the  hill  towards  the  town ;  (ix  companies  of  light  infan- 
««  try  were  ordered  down  to  take  poffeffion  of  the  bridge^ 
'*  which  the  provincials  retreated  over;  the  company  I  com- 
*^  manded  was  one  ;  three  companies  of  the  above  detachment 
*'  went  forward  about  two  miles  ;  in  the  mean  time  the  provincial 
*'  troops  returneid  to  the  number  of  about  three  or  four  hundred  | 
.  ''  we  drew  up  on  the  Concord  fi^e  of  the  bridge  i  the  provincials 
'<  came  down  upon  US|  upon  which  we  engaged  and  gave  thf 
<'  firfl:  fire.  This  was  the  firft  engagement  after  the  one  at 
**  Lexington  \  a  continued  fire  from  both  parties  lafted  throtigll 
**  the  whole  day  ;  I  myfelf  was  wounded  at  the  attack  Of  the 
<<  bridge,  and  am  now  treated  with  the  greateft  humanity^ 
*^  and  taken  all  poflible  care  of  by  the  provincials  of  Metlm 
*<  ford.     Signed.     Edward  Tioroton  Gould.'* 

l^his,  with  what  I  have  before  reported,  is  the  whole  of  tht 
«  evidence.  There  was  a  motion  made  the  other  day  in  arreft  of 
judgment,  and  many  objefiions  taken  to  (hew,  that  the  charge, 
as  it  (lands  upon  this  record,  is  infufficient  in  law  to  fupport 
any  judgment.  That  there  was  no  averment  as  to  the  (late  of 
the  MaJUachufef%  colony  at  that  time  ;  either  that  there  werd 
r/o/x,  infurre£lions,  or  a  rebellion  :  No  averment  that  the  King 
had  fent  any  troops  ;  no  averment  that  there  was  any  (kirmifli 
or  engagement ;  or  the  nature  of  it ;  how  it  began,  or  how  \t 
went  pn,  or  ended ;  and  laftly,  that  it  was  not  averred,  « that  tht 
<^  employment  of  the  troops  noas  by  the  King*s  authority  J*  The  onlf 
objection,  which  had  any  colour  in  it,  wasthat  which  I  mentioned 
laft :  I  thought  then,  and  faid,  that  the  averment  of  the  words 
being  written  <<  of  and  concerning  the  King's  government,"  was 
an  anfwer  ;  but  no  precedent  was  cited  or  alluded  to  on  either 
fide.  I  fancy  the.  Attorney  General  was  furprifed  with  theob^ 
jeclton  }  but  there  was  no  precedent  cited.  I  could  not  fay  upon 
my  memory,  whether  precedents  might  not  require  fome  tech* 
ni^al  form  ofexpreffion,  as  to  that  medium,  through  which  t       ' 

words  are  averred  to  be  written  *^  rf the  King's  government  \** 
•nd  if  any  flaw  had  happened,  formally,  technically,  or  verbally, 
though  not  at  all  founded  in  the  fenfe  or  reafon  pf  the  things 
I  fliould  in  this  cafe  have  bten  of  the  fame  opinion  I  was,  in  the 
cafe  of  an  oudawrj  i  that  the  defendant  ought  to  have  the  be- 

Sa  nefil 
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J^^J.     ti^fitof  it :  And  therefore  I  defired  we  might  think  of  it  fiir 
JTome  time,  that  precedents  might  be  fearcfaed,  and  the  books 


«rr/Sif      looked  into.    We  havi  duly  weighed  every  thing :  Precedents 
ti^muM.     have  been  looked  into ;  we  have  fully  confidered  the  iftformi^- 
tion,  all  the  objeAions  that  \»ere  nientioned,  and  aB  the  objedioht 
#e  ourfelves^could  think  of ;  and  we  are  all  clearly  of  opinioni  wiit" 
cid  aifj  douity  that  the  information  is  fufficient.  AnindidmreAt  or 
information  mud  charge  what  in  law  conftitutes  ^e  crime,  wi£h 
fuch  certainty  as  mull  be  proved :  But  that  cettainty  mayalrifefrom 
3  fteceffary  inference ;  in  the  manner  fettled  in  the  cafe  of  the  Kifig 
*  s  Str.        and  Lpnvley  in  Strange  *.    Plain  Words  in  a  libel  fpeafc  for  theab- 
^^  felves;  if  they  are  doubtful,  their  meaning  muft  b(  afcertained  By 

an  innuenda*    Here  the  words  are  plain  ;  and  want  no  innutndc  .* 
They  are  averred  to  be  written  **  of  and  concerning  the  King^s 
•*  government  and  the  employment  of  his  Iroops.**    The  ob- 
vious meaning  is,  that  the  emplofment  of  the  King^s  troops  mtfft 
be  under  his  authority  ;  and  neceflarily  fo  when  the  words 
preceding  are  <<  of  and  concerning  the  King's  goventment/' 
This  niufl;  now  be  taken  to  be  true  ;  becaufe  the  vetdfdl  finds  it* 
Had  the  queftibh  arifen  upon  a  demurrer,  it  mud  eqoaUy  have 
been  takeh  to  be  true.— The  gift  of  every  charge  of  every  libel €9^* 
Jijls  in  the  perfon  or  matter  of  and  concerning  nvbom  or  ^Mci  the 
words  are  averred  to  be  faid  or  written.    In  the  King  verfus  jtf- 
f  Pirfcli.19.  ^frtofi\  the  information  was  held  bad,  becaufe  if  was  ttoi  laid 
B.  A.  in  the  information,  that  the  libel  was   <*  of  and  concerning  the 

"  jnftices  of  Sttfolh:*     Where  the  words  are  averred  to  be  •*  of 
«*  and  concernivg  the  King^s  govemthenf*  or  **  of  the  governmeiU 
*'  of  the  kingdom^**  or  *«  of  the  gwernnunt  of  the  navy,**  as  to 
any  thing  further  of  which  they  are  alfo  written,  or  ^atjpartU 
eu/ar  circumftances  mentioned  in  the  libel,  through  the  mediam 
of  which  it  calumniates  the  King's  government,  they  nfeed  aot 
be  particularly  notic^  in  the  introduBory  part  of  the  infomni- 
tion  \  nor  is  ahy  technical  form  of  etpteffion  nec^fiary.    It  can- 
not be ;  becaufe  there  may  be  cafes  where  the  King's  govern- 
ment might  be  calumniated  through  an  in^utation  upon  the 
grofs  licentioufnef^  of  his  troops.   The  only  queftion  to  be  tfied 
Is,  **  Whether  the  Words  laid,  are  vsritten  of  the  Sling's  govcm- 
<<  ment  V*    It  may  vary  the  degree  of  mifchifef,  malice  or  guilt ; 
but  it  is  totally  immaterial  as  to  the  conftitutkn  di  the  criiye 
Upon  the  record,  Ivhethet  the  Words  refer  to  fomelhifig  that 
lias  exiHcd,  and  mifreprefent  fuch  eziftent  fa&s,  or  are  ao  entire 
JftaiM.    Hatd  Lmngtan  beeti  kft  out  \  or  had  snf  othct  plaoe^ 

where 
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irbere  there  ha4  b^cn  no  fkirmifliy  or  engajemcntabeen  Qiea*  S777* 
doned  sis  the  fcene  inftead  of  LexiagUn  ^  it  would  without  any  ■!  ■  -n 
mnuenJo  have  been  equally  a  libel,  if  meant  to  iin|uite  die  fame  ^j^ 
^iod  of  mifcondudi  to  the  Bang's  troops  a^ing  under  his  author  lioaM«j 
rity«  It  is  die  duty  of  the  jury  to  conftrue  plain  words  and 
clear  allufions  to  matters  of  univerfal  notorietVi  according  to  • 
their  obvious  meaning,  and  as  every  body  elfe  who  reads  muft 
underftand  them.  But  the  defendant  fnaj  give  evidence  to  (hew 
they  were  ufed  upon  the  occaGon  in  queftion,  in  a  different  oiv 
in  a  qualified  fenfc.  If  ao  fuch  evidence  is  givoii  the  natural 
interpretation  of  the  words,  and  the  obvious  no^eaning  to  every 
man's  under  (landing,  mud:  prevail.  Before  this  trial,  five  dif- 
ferent juries  had  found  thefe  words,  from  their  neceffary  rueamng^ 
\o  be  <<  of  and  conterning  the  Kings  govirnnut^tJ**  In  tl^is  caj(ip 
the  defendant  gave  evidence :  But  the  evidence  he  gave  plainly 
ietrnnfirtaed  that  the  words  related  to  troops  ^'mg  under  the 
King*s  mubcriif\  and  confequently,  that  the  libel  was  '<coa- 
*^  cerning  the  KingU  government ;"  for  the  military  department 
is  one  branch  of  goyernn\ent.  I  am  the  more  confirmed  that 
upon  this  occafion  there  is  Iktledmbt  ofanj  realfiasu  in  theinform* 
ation,  becaufe,  in  thofe  five  trials  I  aUude  to,  a  greei  variety 
ff  ewnjil  of  Uamingf  eminence^and  abilitj^  were  employed^  who  weic 
palled  upon  to  pry,  with  all  the  acutenefs  they  had,  into  the  io» 
formation,  to  difcovcr  a  flaw  in  it :  But  there  yntttjivi  judg- 
ments pafled  upon  the  feveral  defendants  :  And  no  counfel  f4Mr 
or  im9g:ned  there  was  any  fuch  objeQion  as  the  prefent :  Upon 
the  wholcj  we  are  all  fatisfied  that  the  information  is  fufiicient. 

Mr.  Attorney  General  then  addreficd  the  court,  and  Mr. 
Horm  was  heard  in  anfwer  *  \  after  which»Mr.  Judice  A^on  pror^ 
nounced  the  judgment  of  the  court  as  follows : 

A|TON  Juttice.— y^iiw  Horne^  Clerk,  you  ftand  eonvifted  np- 
pnan  information  filed  againft  you  by  his  Majefty's  Attorney 
General,  of  writing  and  publifliing,  and  caufing  to  be  printed 
;iBd  publ'^lhed,  a  falfe,  wicked,  and  feditious  libel  of  a^nd  con- 
cerning  his  Majefty's  government,  and  the  employment  of  his 
troqps.  The  lU>el  has  been  openly  read  in  court  from  the  rcr 
(Cord  \  and,  upon  the  report  of  his  lordihip  who  tried  this  inform* 
^tioQj  \%  appears  that,  upon  your  own  crofs-cxamination  of  . 
pne  ql  the  wi^ne^e^,  you  gloried  in  the  publication  of  it }  that  • 
jou  avowed  you  did  not  defire  to  be  (creened  i  and  avowed  your?^ 

•  See  the  fpeecbei  at  large  in  vol.  xi.  State  TrUls,  new  edition,  »9i,  effip 

S3  idf 
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'777*  ^^^^  ^^^  aqtbor  of  it*  •  Since  that  indeed^  in  this  court,  yoa  al< 
^— — •  tempted  to  glofs  oTcr  parts  of  this  libel,  and  to  confine  its  ten* 
9^  dency  to  a  )K>flib1e /mta/^  charge  upon  the  King's  troops,  and. 
HoaNB*  not  concerning  his  Majcfty's  government;  to  treat  the  word 
**  trmp/^  as  indetermtniite  in  it's  fignification,  and  not  to  carry 
with  it  the  conftnidion  which  the  information  avers,  and  which 
the  jury  have  found,  of  its  *<  concerning  the  King's  government 
••  and  the  employment  of  thofc  troops  by  his  authority.*  Yoa 
have  fatd,  very  truly,  that  evidence  is  not  to  fupply  any  defedl^  in 
an  information.  I'hcre  is  no  6tk€t  in  the  information  \  the 
information  fets  forth  the  libel  at  large  ;  and  the  information 
charges  that  libel  to  be  *'  of  and  concerning  his  Majcfty's  govern^ 
*}  ment,  *  as  I  before  mentioned.  Upon  that,  the  court  has  now 
decided  agreeable  to  the  Ending  of  the  jury  ;  and  no  man  cai| 
really  mif^ake  the  malicious  meaning  and  infmuation  of  it.  It  i^ 
a  libel  which  contains  a  mod  audacious  infult  upon  his  MajeftyH 
adminiftratton  and  government,  and  the  conduct  of  his  loyai 
troops  employed  in  Anurica.  It  treats  thofe  UfafftEled  and  trai" 
ierous  perfons,  who  have  been  in  arms  and  in  open  rebellion  againft 
his  Majcily,  as  faithful  fubjefls— faithful  to  the  charader  of 
jEngti/bmen ;  and  it  falfely  and  fedttioufly  aflCcrts,  that,  *<  for  that 
^<  reafon  only,  they  were  inhumanly  murdered  by  his  Majefty'^ 
<<  troops  at  Lexington  and  Concord*^*  By  the  fame  libel,  fub- 
fcriptions  too  are  propofed  and  promoted  for  the  families  of  thofe 
very  riiels  who  Jell  in  that  caufe^  traiteroufly  fighting  againft  the 
troops  of  their  lawful  fovereign.  This  is  the  light  in  which 
this  libel  muft  appear  to  every  man  of  a  found  and  impartial  un« 
derftanding  ;  this  is  the  plain  and  unanificial  fenfe  of  it.  The 
contents  of  this  libel  have  been  too  ciFcdually  fcattered  and  dif- 
perfed  by  your  means,  as  chargecf  in  the  feveral  counts  of  the 
information,  and  they  have  been  inferted  in  divers  and  different 
newfpapersi  the  contents  are  too  well  known,  and  I  truft  ab» 
liorrcdy  to  need  any  repetition  from  me,  for  the  fake  of  ob- 
ferving  farther  upon  their  malice^  fedition,  and  falfehood.  The 
court  have  confidered  of  the  punifliment  fit  to  be  infii£led  upon 
you  for  this  offence:  And  thefentence  of  the  court  is*— That 
you  do  pay  a  fine  to  the  King  of  20d/. ;  that  you  be  imprifoned 
for  the  fpace  of  twelve  months,  and  until  that  fine  be  paid  %  and 
that  upon  the  determination  of  your  imprifonment,  you  do  find 
lurcrics  for  your  good  behaviour  for  three  years,  ^ourfelt  ia 
400  A  and  two  fureties  in  200 /•  cach« 


MICHAELMAS  TERM  18  Gsorgb  HI.   B.  R.  682 

Afterwards  the  defendant  brought  a  writ  of  error  in  the  Houfe     i  777.' 
of  LordS)  which  was  argued  by  the  Attorney  and  Solicitor  Ge«  —— -    -•' 
ncral  for  the  crown,  and  by  Mr.  Dunning  and  Mr.  Ln  for  the      ^^ 
defendant.  '  llo«m. 

After  counfel  on  both  fides^had  been  fully  heard,  the  follow* 
mg  queftion  was  put  to  the  Judges :  <<  Whether  the  writing 
*'  contained  in  the  informationi  was,  in  point  o£  law,  fuf« 
*'  ficiently  charged  to  be  a  libel  upon  his  Majefty's  gOTcni«* 
«  ment  ?'• 

Lord  Chief  Juftice  De  Grey  delivered  the  unanimous  opinion     MmJm^ 
of  all  the  Judges  in  the  affirmative,  and  gave  his  reafons,  as   ^^/ '  ^^ 
follow:  *^^*" 

My  Lords,  I  have  conferred  with  the  Lord  Chief  Baron,  and* 
the  reft  of  my  brethren  the  Judges,  upon  the  quefti.  n  which 
your  Lordfliips  have  propounded  to  us ;  and  1  am  deputed  by 
them  to  deliver  their  unanimous  opinion  to  your  Lordlhips  upon 
it,  • 

The  queftion  is,  ««  Whether  the  writing  defcribed  in  the  in* 
*'  formation,  is  fufficiently  charged  to  make  it  a  libel  upon  hit ' 
*•  Majefty's  government  ?" 

By  the  words  ^*  ftffficientlj  charged^  .1  undcrftand  to  be  meanti 
Whether  it  is  charged  with  fufficient  certainty  ?  But,  though 
the  law  requires  certainty,  we  have  no  precife  idea  of  the  fig* 
nification  of  the  word }  which  is  as  indefinite  in  itfclf  as  any 
word  that  can  be  ufed.  Lord  Coke^  fpeaking  of  it,  reprefents 
it  thus :  *  «  There  are  three  kinds  of  certainties :  Certainty  •  cp.  Utu 
*•  to  a  certain  intent  in  general ;  certainty  to  a  common  intent  j  J©^*  * 
••  and  certainty  to  a  cortain  intent  in  tfvery  particular.*'  This 
lafl  is  rtjeded  in  all  cafes,  as  partaking  of  too  much  fubtlety.  \ 
The /econd  is  fufficient  in  defence  j  the  Jlrfi  is  required  in  a  charge 
or  accufation. 

Perhaps  this  account  of  it  does  not  convey  a  much  clearer 
idea  ;  but  I  apprehend  it  will  become  intelligible^  by  conQdev 
xng  the  grounds  of  the  diftinflion^  taken  in  the  prefent  cafe^ 
upon  the  certainty  required  in  a  charge. 

The  charge  muft  contain  fuch  a  defcrlption  of  (he  crime,  that 
the  defendant  may  know  what  crime  it  is  which  he  is  called 
upon  to  anfwer  i  that  the  jury  may  appear  to  be  warranted  ia 
their  conclufion  of  *•  guilty**  or  "  not  guilty**  upon  the  pre* 
mifes  delivered  to  them  ;  and  that  the  court  may  fee  fuch  a  de* 
finite  crime,  that  they  may  apply  the  puniQiinent  which  tb^  lnw 
prefcribes. 

,S4  T^ 
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IJ777*  Tliii  I  take  to  be  wbait  is  meant  bj  the  difierent  degrees  -of 
ccttaint]r  mentioned  in  the  books :  And  it  conGfts  of  two  pai^t  i 
the  ffmtter  to  be  charged  -,  asxl  the  ma»ner  of  charging  it« 

As  to  the  maiUr  to  be  charged,  whatCTer  circumftances  are 

nepefiary  to  conftitutetbe  crime  imputed,  mud  be fet  out;  and 

all  beyond  are  furplufage.     And  thorefore,  in  the  inftance  of 

•  Cu  K&.  the  profecu.tion  for  perjury  which  has  been  cited*,  it  wat  necef- 

'37*  f4ry  to  fet  out  the  oath,  as  an  oath  taken  in  a  jjadicial  proceeding 

and  before  proper  perfons,  in  order  to  fee  whether  it  was  an  oath 

,  .   .      which  the  court  had  jurifdiAion  to  adminifter,    In  the  profe-r 

f  S'ly  9^«  ctttion  x>f  a  conftabk  for  not  ferving  the  officef ,  it  is  necefiary 

to  fet  out  the  mode  of  his  eie£iion ;  becaufe,  if  he  is  not  legally 

eleded,  he  cannot  be  guilty  of  a  crime  in  not  fenring  the  of: 

^ce.    Whefe  the  circumftances  go  to  conftitute  a  crime,  they 

inoft  be  ftt  outs— -Where  the  crime  is  a  crime  independently  of 

f\ich  circumftances,  they  may  aggravate,  .but  do  not  co.nti;ibut$ 

to  make  the  offence. 

.  To  apply  thefe  principles  to  the  cafe  of  a  Ub^I :  It  may  bap^ 
pen,  that  a  writing  may  be  fo  exprcfled,  and  in  fuch  dear  an4 
unambiguous  words,  as  th^t  it  may  amount  of  iifelf  to  a  libeK 
In  fuch  a  cafe,  the  court  wants  nq  circumftances  to  make  it 
clearer  than  it  is  of  itfelf:  And  therefore,  all  foreign  circum^ 
ftances  introduced  upon  the  record  would  be  only  matter  pf 
Alpercrogatton.  But,  if  the  terms  of  the  witting  are  gcqeral^ 
or  ironical,  or  fpoken  by  way  of  alluiion  or  reference]^  aUhougl^ 
every  man  who  reads  fuch  a  writing  may  put  the  iame  con* 
ftru£tionupon  it,  it  is  by  underftanding  (omcth^ng  not  exprefle4 
in  direfl  words ;  and  it  being  a  matter  of  crime,  and  the  party 
liable  to  be  punifhed  for  it,  there  wants  (oo^ethiqg  more*.  It 
ojjghtto  rccei?e-a  judicial  fenfe,  whether  the  application  is  juft: 
And  the  faft,  or  the  nature  of  the  faft,  on  which  that  depends^ 
i§  to  be  determined  by  a  jury.  But  a  jury  cannot  take  coguhe 
2ance  of  it,  unlcfs  it  appears  upon  the  record  |  whigh  ii^  ^aimot 
do  without  an  averment* 

Thus  much  is  fufficient  to  be  iaid,  in  regard  to  the  mattir,  xb^ 
19  ncccflary  to  be  averred. 

Secondly,  as  to  the  mofitter  of  making  the  averment:  There 
arc  cafes,  where  a  direfi  and  pofitive  averment  is  neceffary  to  be 
made  in  fpecific  terms ;  as,  vvhere  the  law  has  affia;ed  and  ap*. 
propriated  technical  terms' to  dcfcribe  a  crime  5  as  in  mux-» 
dfr,  burglary,  and  others.  It  is  likewife  true,  that  in  all  cafcs^, 
ihoitfaas  which  arc  defcrlptm  of  the  crime^  muft  be  iatrpdnped 

UJ^OI( 
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upon^e  record  by  averments^  xa  oppofidon  to .  ai^i^onpnt  an4     x.777* 
hfffrmci*    In  the  c»fe  of  a  libel  wluch  does  not  in  itfelf  coQtalp 


the  crime,  witlfout  fome'exttinfic  afd»  it  is  neceflary  that  it      ^^ 
fhould  be  putuppn  the  record*  by  way  of  intnduBiw^  if  it  i«    h»m§^ 
tiem  matter;  or  by  way  oUnnuendo^  if  it  is  oRly  matter  of  #y* 
pknatim.    For  an  innuendo  means  nothing  more  than  the  wotdsy 
•*  id  ifii^  fiilket,''   or  "  maning;*    or  *<  afarefaid^^'  as^  cxpla.^ 
natory  of  a  fub]e£l  matter  fufficiently  exprefled  before  \  as,  fuch 
a  one,  meaning  the  defendant,  or  fuch  a  fubjefl,  meamng  the 
fubjeSb  in  queftion,    Qut  as  an  innumdo  is  only  iifed  as  a  word 
of  explanation,  it  cannot  extend  the  fenfe  of  th^  cxprefHons 
ia  the  libel  beyond  their  own  meaning;  unlefs  famethi^g  is 
put  upon  the  record  for  it  to  explain.     As  in  an  ailiqn  upo? 
the  cafe  againft  a  man  for  faying  of  anotheri  *^  He  has  burnt  my 
barn*/'  the   plaintiflF  cannot  there,  by  way  of  itinuindo^  fay^  «4C»Bm^ 
meaning  <*  his  hztnJhU  ^  corn  ;'*  becaufe,  that  Is  not  an  explana*  A«i'»«fi5, 
patidn  of  whs^t  was  faid  before,  but  an  addition  to  it.    But  if  in 
the  introdu£iion  it  had  been  averred,  that  the  defendant  bad  4 
barn  fuJ/  of  corn^  and  that  in  a  difcourfe  about  that  barn,  the 
defendant  had  ipoken  the  words  charged  in  the  libel  of  the  pl^iin* 
tlflF;  an  innuendo  of  its  being  the  barn  full  of  corn  would  havQ 
been  goodi:^For  bycouplin?  the  innuendo  in  the  libel  with  the 
introduQory  averment^  **  b^S  barn  fi^U  of  corn,"  it  would  hav^  ' 
inade  it  compleat. 

^  And  I  conceive,  that  this  kind  of  e^Orin/tc  matter  may  be  itw 
troduced  Hpon  the  record,  either  by  dWeS  avermsnt^  or  by  t«« 
ifi/a//|  or  by  general  inference  \  and  that  fuch  introductory  mattcss 
^d  explanatory  innuendos  fo  made  to  appear  upqu  the  xecoid^ 
do  all  amount  to  fu|5cient  averments* 

.  An  innuemdo  is  an  averment,  that  fuch  a  one,  means  fuch  m 
fat^ular  per/on  I  or,  .that  fuch  alhing,  means  fuch  a  particular 
thing  :  And,  when  coupled  with  the  introduAory  matter,  it  is 
^  avevment  of  the  whole  conneQed  propofition,  by  whidi  the 
Cdgmaance  of  the  chaige  will  be  fabaaitted  to  the  jury,  and  the 
wme  appear  to  the  court. 

'  The  libel  in  the  pvefent  cafe  fiiys,  ^<  That  the  fubfcripdon 
<f  propoted  to  be  entered  into,  was  for  the  relief  of  the  widows* 
«f  orphans,  and  aged  parents  of  our  beloved  Ameriam  fubjeAs; 
If  who  faithful  to  the  ehara£ler  of  EngHJhmen^  and  preferring 
V  death  to  flavery,  were  for  that  reafon  only  inhumanly  mur- 
^  dried  ;by  the  King's  jtroops."  It  is  not  neceflary  to  confider, 
^eifafc  ihis  hbe}  cooteS'WicUa  fht  4eforiptioQ  of  a  iibeH  which 

i-  conftitutea 
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1777*     conftitates  a  crime  of  icfelf,  without  any  affiftance  of  other  cir* 

^    -  —  cumftanccs;  or  what  our  opinion*  upon  that  queftioa  might 

9.'>«      ^^  >  ^'  ^^^^9  ^^  ^^^  ^^'  ^^  opinion^  that  there  is  fofficicnt 

HosNB.     matter   exprcffcd  with  fufficient  certainty,  to  cooftitute   the 

crime. 

But,  two  queftions  have  been  made  upon  the  introdudory  part 
of  this  information :  Firlt,  Whether,  the  interior  fubfequent 
matter,  being  introduced  by  the  words,  '<  Of  and  concerning 
«'  his  Majefty's  government,  and  thcemployment  of  his  troops,'* 
thefe  words  amount  to  a  fufficient  averment  to  put  it  legally 
upon  the  record  ?  And  fecondly,  Whether,  admitting  it  to  be 
legally  put  upon  the  record,  the  fenfc  of  it  muft  be  underftood 
to  be  a  libel  upon  his  Majefty's  government  ? 

And  firft,  «*  Whether  it  is  legally  put  upon  the  record  in 
«  point  of  form  ?**— It  is  put  upon  the  record  by  thefe  words:— 
<<  That  the  defendant  wrote  and  publiflied  fuch  a  libel,  of  and 
*'  concerning  his  Majcfty*8  government  and  the  employment  of  his 
«»  troops^  This  is  an  averment ;  for  the  fa£k  is,  that  «*  He 
*<  wrote  and  publiflied  the  libel  i''  and  the  circumftance  con* 
ne£led  with  that  fafl:,  and  which  therefore  makes  a  part  of  it  is, 
that  <*  He  wrote  and  publiflied  the  paper  or  libel*  of  and  eon* 
«  cerning  his  M^ijcfty's  government  and  the  employment  of  bis 
<<  U'uops^  If  the  jury,  upon  the  defence  fet  up,  had  found 
that  the  libel  was  not  publiflied  relative  to  the  King's  govern* 
xnent,  or  the  employment  of  his  troops ;  the  information  was 
not  proved :  for  it  contains  an  entire  propofition.  And  if  it  had 
appeared,  that  the  paper  related  to  a  voluntary  a£l  of  the  troops 
only,  and  not  to  an  employment  of  them  by  government,  the 
information  would  have  been  falfe :  lecaufe  the  profccutor 
wofild  have  failed  in  the  proof  of  the  propofition,  that  it  was 
written,  *^  Of  and  concerning  the  King^s  government  and  the  enom 
«  ployment  of  his  troops/* 

Thi»  is  no  new  do£lrine :  The  cafes  cited  at  the  bar  (hew  tt« 
•  &4##rr»-  In  TitchinH  cafe^  one  part  of  the  libel  was  this:— "The  mif- 
mht  W.  5.  c<  managements  of  the  navy  have  been  a  greater  tax  upon  the 
<^  merchants,  th^n  the  duties  raifed  by  parliament."  It  might 
have  been  faid  there.  What  navy?  Whrfenavyf  Was  it  the 
navy  of  England  ?  or  did  it  mean  only  the  merchant  (hips  r  The 
information  charged,  that  the  defendant  had  written  a  fcandaL 
ous  and  feditious  libel;' in  which  the  information  dated  in  the 
tntrodn&ory  part,  that  "  Of  and  concerning  the  royal  nenry  of  thi^ 
<*  jungdom  ai^d  tb^  govenwcot  of  the  (aid  navyi  it  is  written  fo 

?^  an4 
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^  and  fo.,9     When  the  information  came^  in  Hating  tbe  libel,      2777 
to  the   word  "  navy^*   by  an   innuendo^    it  explains   it   thus :  '     '■ 

"  meanings  the  royal  navy  of   this  kingdom;"   which,    being      ^^^ 
coupled  with  the  averment  in  the  introductory  pan  of  it,  made    ^^««* 
the  fenfe  and  the  charge  compleat.     Ag^in,  in  another  part  of 
the  fame  information  for  another  libel,  one  part  of  the  libel  was 
tluis:  <<  There  is  another  plot  againft  you:"  and  afterwards^ 
^«  it  is  a  plot  preparatory  to  your  trial."     What  trial  f  The  in^ 
trodu6lory  part  of  the  information  charged,  that  tiiis  libel  was 
written,  **  Of  and  concerning  the  defendant^  and  a  profecutioa 
'**  to  be  had  againft  him  for  divers  feditious  librls  by  him,  be* 
<<  fore  that  time,  compofcd  and  publilhed.''    The^  information 
afterwards  explains  **  you'*  thus ;  meaning   **  the  defendant.**  ' 
'  ?%^,  conneSted  with  the  averment  in  the  introdudory  part,  was 
a  fufficient  explanation  of  the  charge.  The  defendant  was  found  * 
guilty  of  the  feveral  libels  in  the  information.     He  moved  in 
arreft  of  judgment ;  but  not  upon  the  gruurid  of  the  infujfflciency 
of  the  averments  i  for  it  was  fufficiently  underflood,  that,  <<  Of 
^<  and  concerning  the  royal  navy,  i^c.**  was  good  without  any 
ether  additional  avermentsi  In  thecafeof  i?/x  verfus  il/a//^^«;/%  ^Stmter/U 
which  was  an  indiAment  upon  (lat.  6  Ann*c.  7.  the  words  of  the  //esi,  £ 
libel  were  thefe;  <*  From  the  folemnity  of  the  Chevalier* s  birth,  h* 
\<<  and  if  hereditary  right  be  any  recommendation,  he  has  that  to 
f <  plead  in  his  favour.**    It  was  there  faid,  What  Chevalier  ? 
Who  was  he  i  What  recommendation  ?  And  to  what  thing  ?— . 
In  the  introdu£iory  part,  the  information  charged  the  libel  to 
have  been  written,  <<  Of  and  concerning  the  Pretender,*'  and 
^<  Of  and  concerning  his  right  to  the  crown  of  Great  Britain*^ 
And  it  was  held,  that  the  innuendos  in  the  body  of  the  libel^ 
explaining  the  words  <*  Chevalier,  is^c"  to  mean  the  Pretender 
and  his  hereditary  right  to  the  crcfvn  of  Great  Britain,  wlien 
conne£ied  with  the  averments  in  the  introdudory  part,  of  its 
being  written  <<  Of  and  concerning  the  Pretender  and  his  right 
^*  to  the  crown  of  Great  Britain,'*  were  a  fufficient  explanation 
to  make  good  the  charge. 

In  the  cafe  of  Rex  verfvs  Alderton^,  the  Ubd  there  was  an  ad--  f  Stytru 
Tertifement,  reciting  certain  orders  made  for  coUeding  money  **^**»'^ 
on  account  of  the  diftemper  amongft  the  horned  cattle^  .adver* 
fifed  by  the  clerk  of  the  peace  for  the  county  of  Suffolk ;  and 
it  charged,  that  by  thefe  orders  the  money  colleAed  liad  been 
improperly  .applied.-^The  information  charged  this  to  be  a  libel 
on  the  juftiees  of  Suffolk.     In  the  body  of  the  libels  it  iraa  m^  . 


'777*  ^^^'  ^*iyor((troftiejufiices,**  nor  did  the  isfonnation  in  tim 
inirodu^orj  part  £iy,  that  it  was  a  libel  <^  gf  and  ionurmfig  tbe 
*<  jaftic€6  of  SufoJkJ*  But  when  the  information  canjie  to  ftalfp 
•ny  of  <^e  orders  in  the  advertifementj  it  added  this  ffmunub  i 
meaning  <<  An  order  of  the  julUces  of  peace  for  tbe  county  of 
f^  Si^M.**  But  thofe  imnumA^  ^ould  not  fupply  thewaoyt  of  an 
iiTerment  in  the  introdufkory  psrt,  of  its  bci^  writt.en  of  9iid 
concerning  the  jaftices ;  becaufe  they  were  not  explanatory  of^ 
but  in  addition  to,  the  former  matter  \  aqd  the  conrt  vere  of 
opinion,  that  the  information  baying  omitted  the  wor4s,  **  Of 
^  snJcQHcernmg  ftejufUces\  in  tbe  introductory  part,  fuch  QOfiif* 
fion  was  fatal :  And  judgment  was  accordingly  arrcfttd. 

From  thefe  cafes  it  is  cleari  that  the  words  <*  Of  and  ftncsrm 
^<  ing^  are  a  fufficient  introduction  of  the  new  matter.  And 
ehsrefore  in  the  prefent  cafe  it  is,  in  point  of  form,  a  foiSciient 
iiTQrment  upon  the  record,  that  the  paper  was  written  ^  Of  and 
f  <  con^ef  ning  the  King's  government.'' 

But  fecondljf  it  has  been  argued  upon  die  further  charge  rc« 
fpe£iing  the  troops,  that  it  does  not  import  that  thefe  trooi^s 
were  fo  employed  by  aCi  ci  government.  And  ^erefovc,  though 
it  ihould  be  held  to  have  been  written,  ^  Cf  and  concmting  tie 
<<  King*!  government,**  yet  it  do^s  not  appear  to  be  fo,  relative  l» 
fhe  off  of  the  •  troofr.  It  has  been  further  arg^e(*t  that  in  giving 
rheir  opinion  upon  this  point,  ^  The  judges  can  take  no  know- 
«*  ledge  of  any  thing  that  is  faid  or  written,  but  what  they  can 
^  collect  from  the  record  i**  and  Kkewife,  **  That  every  accu- 
^  fation  taken  from  the  record  muft  be  plain  and  clear  j  and  is 
*^  not  to  be  (trained  by  any  forced  meaning  or  conibudion.^ 
fiut,  as  the  crime  of  a  libel  confifts  in  conveying  and  imprefiog 
injurious  reflefkions  upon  the  minds  of  the  fufajeAi  if  the 
'writing  is  fo  underftood,  by  all  who  read  it,  the  itifwj  it  dee§t 
hj  fhe  publication  of  thefe  injurious  refleAions,  ie/ire  the  matter 
^Pomes  to  the  jury  -and  to  the  court.  Ai^d  if  courts  of  juAioc 
were  bound  hy  law  to  ftudy  for  any  one  polfibie  or  fu|q[iofaUe 
cafe  or  fenfe,  in  which  the  words  ufed- might  be  innocent,  iiidl 
a  fingularity  of  underftanding  might  iovoen  an  offimdcr  finm 
punifliment ;  but  it  could  not  recall  the  words,  or  remedy'  die 
injury.  It  would  be  ftrange  to  fay,  and  mcMre  fo  to  give  out  » 
she  taw  of  the  land,  that  a  man  may  be  allowed  to  defame  ia 
^ne  fenfe,  and  to  defend  himielf  by  another;  Sudi  a  dofirine 
would  indeed  be  prcgnuit  with  die  nimia /tibitit0SyVehkk  mj 
Lord  Coie  fo  ju(^y  repr^wtei. 
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The  trttc  mle  to  go  by  ig  laid  down  by  my  Lord  King  in  the   •  1777. 
cafe  of  Rii^  Tcrfuft  MaUhews  •,  which  is  this :  •<  That  the  coutt 


Rex 
**  and  Jury  mtifi  tmderjtand  the  record  as  the  reft  of  mankind  do^  yerjia, 

This  being  the  rule,  and  the  acciifation  fuch  as  I  have  before  t^^*^^* 
ftated,  it  remains  to  be  feen  only,  what  the  words  iji  the  prefent  Trials*  nL 
cafe  are.  They  are  thefe,  "  That  the  defendant,  of  and  con-  ^'  '^^^ 
•«  ceming  the  Kin£s  government  and  the  employment  tfhU  troops^* 
fald  '<  that  innocent  fubjeds/- had  been  inhumanly  murdered  by 
*f  the  King's  troops  only  for  preferring  death  to  flaveryi* 
Do  thefe  words  import  in  their  natural  and  obvious  fenfe,  that 
the  Kang's  troops  were  employed  by  the  a£l  of  government;  in- 
humanly to  murder  the  King's  innocent  iubjeds  ?*^-^There 
can  be  no  doubt  but  that  the  King's  government  comprehends  all 
the  executive  power  of  the  ftate  both  civil  and  military.  That 
.  he  employs  all  the  national  force,  and  that  his  troops  are  the  in- 
ftruments  with  which  part  of  the  executive  governitielit  is  to  be 
carried  bn«  The  introdu£h>ry  part  of  this  information  charges^ 
that  the  fubjeQ  of  the  writing  in  the  prefent  cafe  was,  <<  The 
**  troops,  and  the  KingU  troops^  and  the  bufinefs  they  had  don^/' 

It  has  been  truly  faid,  that  the  King's  troops  may,  like  other 
men,  z€t  as  individuals :  But  they  can  be  employed  as  troops  bj^ 
the  a£l  of  government  only.  If  the  averment  therefore  amounts 
to  this,  that,  in  the  dtfcourfe  which  was  held,  the  words  were 
(aid  '^  tfand  concerning  the  King*s  government  /"  the  natural  itt* 
t>ort  df  thein,  without  ahy  fofeed  or  (trained  naeiining,  Appears  ^ 
to  US  to  be  this ;  I  am  fpeaking  of  the  King's  adminiftration  of 
his  government  relative  to  his  troops,  and  I  fay,  **  that  Ottr 
<•  fellow  fubjeSs,  faithful  to  the  charaaer  tt  Engliftimen^  and  prc- 
^^  ferritig  death  t6  (lavery,  wiett  for  that  reafon  only  inhumanly 
^  mufdeted  by  the  King's  order ;  or  the  orders  of  his  officers*" 
The  modte  imjhited  tends  to  aggravate  the  inhumanity  of  the 
a&;  and  confe||uently,  of  the  impuution  itfelf :  Becaufe  it 
arraigns  the  government  of  a  breach  of  public  truft,  in  employ- 
ing the  meaps  of  the  defence  of  the  fubje£k,  in  the  deftrutlion 
ti  the  lives  of  thofe  who  ate  faithfid  and  innocent. 

As  to  any  other  cifCutnftaAees  not  ftated  in  the  information; 
if  thofe  #hich  afe  ftated^  do  of  themfelves  conftitote  an  oflence, 
the  reft  fuppofed  by  the  defendant,  whether  true  or  falfe,  Would 
havebe^nodly  matter  of  aggravation,  and  not  any 'ingredient 
tfleiitial  tO  tKe  conftitution  of  the  crime,  and  thereiPore  not  ne- 
ceffaij  to  be  aycrred  by  the  record. 

Upon 
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xjTjm        Upon  thdvhole  of  the  Ciife,  dierefore,  we  are  ttnanimooilf  of 

.- -^  opinion^  that  the  record  contains  •*  All  faAs  and  circumdances 

w^      ^*  neceflary  to  warrant  the  conclufion  of  the  jury.    And  that  it 
HoaiTB.    « likewife  contains^  all  fafls  and  circumdances  neceflary  for 
<<  the  information  of  the  court  to  give  their  judgment  upon  the 
"  occaGon." 

Whereupon  it  was  ordered  and  adjudged,  that  the  judgment, 
given  in  the  court  of  King's  Bench  for  the  King»1>e  afirnud,  and 
the  record  remitted^  life* 


jyj^'^^  Doe  ex  dim.  Atkyns,  ver/us  Horde  et  al. 

Lord  MmJ^  1 N  eje£lment  for  lands    in  Gkucefierfiire^    upon  not   gwiltj 
'^M.'iSlms       pleaded,  the  jury  found  a  fpeciai  verdid  dating  in  fubdance 

given  hi&        aS  folloWS  : 

the^ywr'"        That  Sir  RAert  Atlyns^  the  elder,  was,  on  the  Sth  of  June 
*7S7*  1699,  fcifed  in  fee  of  the  premifes  in  quedion,  and  being  fo 

feifed,  on  the  I2th  of  June  1699,  made  and  executed  thite 
feveral  indentures :  By  one  of  which  (called  the  kjfer  deed)  dated 
the  1 2th  of  June  1699,  made  between  Sir  Edward  Atkyns^  Sir 
Robert  Atkyns  (fon  of  Sir  Edward  Atkyns.)  and  Dame  Mary  his 
wife,  of  the  otie  part,  and  Sir  Edward  Carteret  and  Join  Lowe 
gent,  of  the  otlicT  part ;  it  was  witnejpd  that  in  conCderation  of 
Dan^e  Mary  rcleaGng  z  former  jointure  and  of  a  new  provi^ 
fon  to  be  made  for  her.  Sir  Robert  covenanted,  that  he.  Sir 
Edward^  and  Dame  Mary  would,  before  the  end  of  Michaelmas 
Term  then  next  enfuing,  levy  afne  of  the  premifes,  to  the  ufe  of 
Sir  Robert  for  life,  remainder  to  the  ufe  of  Dame  Mary  for  life 
for  her  jointure,'  remainder  to  Sir  Robert  Atkyns,  fon  of  SitR^ 
hert  Atkyns  in  tail  male,  remainder  to  the  right  heirs  of  Sir 
Robert  Atkyns  the  father  for  ever. 

The  other  two  deeds  were  a  leafe  and  releafe,  dated  the  1 1  th  and 
1 2th  of  June  1 699,  refpeflively.  By  the  releafe  (called  xht greater 
deed)  made  between  Sir  E.  Atkyns^  Sir  R.  /Itkyns  the  father,  and 
Dame  Mary  his  wife,  Philip  Sheppard,  £fq ;  Sir  Clement  FartH 
ham,  and  Edward  Atkyns^  of  iYi^frfpart;  Sir  George  Carteret^ 
Sir  Edward  Carteret,  John  Lowe,  Lord  Hinchtnbroote,  Sir  Philip 
Carteret,  and  Edward  Swift,  Efq-,  of  iht fecond  fart  i  Sir  J&- 
bert  Atkyns  the  fon,  and  Lovis  Carteret,  daughter  of  Sir  Gtorgt 
Carteret,  of  the  third  part  \  it  was  witnejfed,  that  in  conCderatioa 
of  a  marriage  theretofore  had  between  Sir  Robert  Atkyns  the  fft- 

cber 
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AtT  and  Dame  Mary  his  wife,  and  alfo  of  a  marriage  ihortl^     ^797* 

lobe  had  between  Sir  Rckrt  Atkynsj  the  fon,  and  the  faid  lM>is  — ^ — 

Carter^tf  and  in  confideration  of  69500/.  the  marriage  pon ion      ^J^*, 
of  the  faid  Lovis  CarUret  %  and  for  a  provifion  for  Dame  Mafy^     Hmbi,, 
the  wife  of  Sir  Robert  AtkynSt  the  father,  in  the  nature  of  a  join- 
ture, and  alfo  for  the  jointure  of  the  faid  Lcvis^  Sir  Edward 
AtiyfUf  and  Sir  Robert^  the  father,  reUafedlh^  prcmifea  in  queftion  * 

to  Sir  JEdtaard  Cartirei  and  John  Lru/e^  to  the  ufes  of  the  Ujir 
dad:  with  a  provifo,  that  Sir  Robert  Aikytu  the  father,  Sir  Robert 
AttynSj  the  fon,  and  Lovis  Carteret  refpe£tive]y,  when  in  poiTcf*  . 
fionof  the  freehold,  might  make  leafes  iox  three  lix*es  or  21  years,  , 
referving  the  ufual  rents ;  with  a  further  provifo,  th^t  Sir  Robert 
Atitynsj  the  father  might  appoint  the  manor  of  Lower  Swe//, 
Upper  Swells  and  Stow  in  the  Would ^  as  a  jointure  for  ij\^ future 
wife  \  with  a  like  power  to  bir  Robert^  the  fon,  in  rcfpe£l  of  the 
lands  fettled  in  jointure  upon  Lovis  Carteret :  And  Sir  Robert- 
the  father,  covenanted  to  levy  a  fine  before  the  end  of  the  next 
Michaelmas  Term  to  the  ufes  before  mentioned. -»That  in  Trinity 
Term  1669,  a  fine  was  levied  of  the  premifes  in  que(lion.«« 
That  on  the  6th  of  July  1669,  Sir  Robert  the  fon  married 
Lovis  Carrrr//.— -That  Dame  Mary  died  on  the  2d  March 
x68o«  That  afterwards  Sir  Robert  Atkyns  the  father,  on  the 
a6th  April  i63i,  in  confideration  of  a  marriage  then  intended 
to  be  had  between  him  and  Mrs,  Ann  DacreSy  by  indenture  of 
-that  date,  made  between  himfelf  of  the  one  part,  and  Sir  oberi 
VacreSf  John  Dacres,  and  Ann  Dacres  of  the  other  part,  nfflgnei 
the  premifes  in  queftion  in  purfuance  of  his  power  to  Ann  Dacres 
for  life  for  her  jointure  \  and  married  her  on  the  28th  of  April 
x68i. — That  by  indenture  of  the  i,^l)x  April  j68x,  between 
Ann  Dacres  of  the  firft  part,  Sir  Robert  AtkynSj  the  father,  of 
the  fecond  part,  and  bir  Edward  Atkyns^  reciting  the  indenture 
of  a6th  April  1 68 1,  and  the  affi^nment  of  the  premifes  therein 
mentioned,  but  that  neverthelefs  it  was  agreed  that  only  part  of 
theftudprenufis  was  to  be  fettled  on  the  faid  Ann  for  \iex  join- 
ture, and  the  other  part  was  to  be  rc-conveyed|  it  was  wttnejfed 
and  declared^  that  the  faid  other  part  (hould  be,  and  was  r.  •con- 
veyed to  fueh  ufes  as  Sir  Robert  Atkyns  (hould  appoint.— -On 
the  27th  of  May  1708,  Sir  Rjohert  Atkyns  the  father  made  hia 
will,  tad  thereby  devifed  the  reverfion  of  the  premifes,  after 
the  cftate  tail  created  by  the  deed  of  the  I2tb  of  June  1669,  to 
J  Jin  Tracy  (uking  the  name  of  Atkyns)  in  tail,  and  i£  he  died 
without  iflue  then  to  Ferdinands  Tracy  the  aeitj^younger  Ion  of 

John 
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1777*  y^^'^  7V<i/*/  in  tttly  and  fb  on  to  other  y^nnger  fons,  wiffbatf 
uhiiKHitc  reverfion  to  Ricbardjftkynif  the  Mtt  fon  olSir  Edw^fd 
Athjfis^:  and  on  the  j;th  of  Febriutry  1709,  dkditxki  of  the 
pr^mifes  in  queRion  \  whereupon  Dante  Ann^  his  widow,  entered 
on  the  fame,  claimhig  them  for  her  jointurei  and  was  in  p^ 
fejhn  thereof.— 1  hat  by  indenture  i8ih  MayiTio^  Sir  Riciard 
Atkjns  afligned  the  feveral  terms  in  the  deed  of  the  I2tk 
Jufie  i(^,  to  J^feph  WMer^  in  truft  for  Sir  Ri^ert  jtikynt 
the  fon  arrd  the  heirs  ihale'  of  bis  body  by  Dame  Lvvis  his  "wife. 
-^That  Dame  Ann  being  in  pofl^ffion  of  the  premifes,  ih  7W* 
mty  Term,  9  Ann*  17 lo,  an  eje£\ment  was  bronght  agaiuft  her 
00  the  demifes  of  Sir  Rdbem  Atkjm^  the  fon,  and  Jt^eph  Waikerg 
when  a  general  verdid  was  found  tpx  the  plaintiflF,  and  judgttienl 
entered  np  for  Philips,  That  Sir  Robeft^  the  fon,  in  paffoanecof 
die  faid  judgment^  entered  into  and  twu  in  poffeffien  of  the  pre« 
mifea.— -That  PhiKps^  on  the  ift  Jbnutnj  1710,  furrenderedF 
die  two  terms  mentioned  in  the  declaration  in  ejedment  to  be 
demifed  to  him,  to  Sir  Robert  Atkjns^  the  fon,  then  in  pt^Jfan.^--^ 
That  on  the  17th  January  17 10,  Sir  Rdkert  Atkynif  the  fon, 
h^ngfo  in  poffejlon,  and  during  the  Rfe^time  of  Danti  Ann  the 
^idow,  made  z  feoffment  of  the  premifes  to  James  Earie  in  fee, 
which  feolFment  was  dechred  to  be,  for  docking,  barrings  and 
ieftrojing  ALL  ESTATES  TAIL,  ufes,  reverfions  and  remainders 
in  the  premifes;  and  for  vetting  Hit  fee  in  Sir  Robert  ^  the  fon; 
io  bold  to  Earle,  %o  the  intent  and  purpofe  that  he  might  become 
perfeA  tenant  of  the  freehold  in  order  to  fuffcr  a  recovery :  The 
nfe  of  the  faid  recovery  to  be  to  Sir  R.  A,^  the  fon,  in  fee— That 
Hveryoffeifnvfz^t  on  the  20xh  January  1710,  given  to  jBiir/^, 
as  appears  by  indorfement  on  the  indenture  of  1 7th  January  1710. 
in  Hilary 'term f  gth  Ann.  x^lo,  a  recovery  was  accordingly 
fuiPered,  Sir  R,  A.f  the  fon,  and  Levis  his  wife  being  Tonchees.— • 
That  on  the  ptb  of  Novetnber  171  t.  Sir  J?.  A.^  the  fon,  died 
without  iflue.— That  in  Hilary  Term,  10  Anh.  an  ejedmcnt 
was  bronght  againft  Robert  Atkyns^  >£fq  *,  heir  at  hw  of  Sir 
R.  A.i  the  fatlier,  and  of  Sir  R.  A.  the  fon,  on  the  feverif 
demifes  of  Dame^/7/1  and  Tbotnas  Dacres\  and  in  Eaflertctm 
1712,  a  general  Terdi£l  was  given  for  the  piaintitf' on  both 
demifes ;  and  judgment  entered  up.  That  immediately  after. 
Dame  Ann  entered  upon  the  premifes,  and  continued  m  pofleA 
fion  thereof  till  9th  OHober  1712,  when  (he  died.-— That 
Robert  Aikyns,  Efq;  then  entered,  and  was  poftffed  till  the  t6tk 
Of  Match  17531  whca  ke  died  witboat  ifliie  Aale^  XtiiHtii 
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lAfin   the    wife    of    Thomas* Horde^    and   EHznteth  the  Wife     1777, 
of  Edmund  Chamierlayne;  his   only  children   and   co-heirs  at'  ■■• 

law ;  having  in  his  life>time  by  leafe  aiid  releafe  of  30th  and  31(1      ^g^Ju, 
X)3obtr^  >  7  *  3»  fettled  the  prertiifcs  upon  himfclf  during  the  joint-    HoRbt; 
lives  of  himfelf  and  Elizabeth  his  wife,  with  remainder  to  hii 
iirft  and  every  othet-  fon  in  tail  male  ;  with  remainder  to  all  and 
every  his  daughter  and  daughters  in  tail  male,  rcyerfion  in  fee 
to  himfelf.— That  Elhabethy  the  ^\fc  of  the  faid  Robert  Athym^ 
died   on  the   8th   of  O^ober,    1739.     '^h^t  in   Ki/Ier  Terni, 
2  Geo.  2,   1729,  Edmund  Chamberiayne  And   Elizabeth  his  wife 
levied  a  fine  of  a  moiety  of  the  preihifcs  in  queftion :  And 
in  Eafter  Term,  24  Geo.  2.    17525  Thomas  Horde  and  his  wife 
levied   a  fint   of  khe  other  moiety.— That  Ferdinando  Tracy^ 
the   thiVd  fon   of  John   Tracy  of  Stanivny^  died  on   the    3d 
oi May^  1729,  under  age,  and  without  iffue  male-  William^ 
the  6th  (bn,    difcd   ij;th  May^    17^99    without    iflue    male; 
Anthony  J  the  fourth  fon^  died  on  the  29th  of  Miiy^  i7^7-  That 
Mobert,  the  cldeft  foh  died  on  the  28th  of  September  1767,  with- 
out ilTue  male,  in  the  life,  time  olf  ^i?*/!  yV^fy^  the  fecond  fon; 
thereby  the  faid  John  became  heir  to  h!&  father.    That  on  the 
24th  of  JiiAe,  1770,  Thomas,  the  6fth  fon  dte'd  without  iffue 
male,  he  being  at  the  death  of  Robert,  the  only  younget  fan  of 
his  father.    Thatbn  the  23d  of  July,  1773,  John  died  withotit 
iffue  male.    That  Rtdhard  Athyns,  nephew  of  Sir  Robert  Atkyni 
Ithe  elder,  and  devifee  under  his  will,  died  in  December,  171 7i 
leaving  Edward  Kinfoy  Atkyns  his  heir  at  laWj  who  died  on  the 
4th  of  J'uly,  1^743,  leaving  EdUuard  Athyns  his  heir  at  law,  who 
died  on  the  2  2d  of  Eebruary  1 765,  leaving  Edivard  Attyns,  the 
kffor  of  the  plaintiff,  his  heir  at  law.    The  jury  then  find  that 
'EdiJoafd  Atiyn:r,  the  Icffor  of  the  plaintiff,  after  the  death  o£ 
Thomas,  the  fifth  fon,  entered  on  the  premifps  in  the  2d  County 
dnd  was  feifed;  and  Seing  fo  feifed,  made  the  deitiife  to  the 
plaintiff  of  the  ad  of  Jufy,  1770.    They  then  find  hi§  entry  on 
the  premifes  in  the  fourth  count,  ori  the  Xith  of  Afril,  1774^ 
ia^fter  the  death  of  John  Athyns,  the  fecond  fon  \  add  the  demife 
to  the  plaintiff  on  the  13th  of  April,  1774,  who  entered  on  the 
£ame  dayj  and  was  ejeded  by  the  defendants. 

This  cafe  wad  argued  twice ;  firft,  in  laft  term,  by  Mr.  Buller 

iox  the  plaintiff,  and  Mr.  Kenyon  for  the  defendants.     And  agaitl 

in  this  term,  by  Mr.  Bearcroft  for  the  plaintiff,  and  Serjeant 

GJyhn  fdr  the  defendants.     Lord  Mansfield  was  abfent)  having 

'  ^Iven  his  o^itiion  on  the  queftion  in  the  year^  1757. 

VoL.IL  T  Mr. 
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1 777*        ^^'  ^^^^^^  ^^^  ^^^  plaintiff,  after  dating  the  fa£ls,  argaicd  » 

— ■  ■  ■-  '  follows:  The  finglc  queftion  for  the  coart  to  determiae  is^ 

^-^^r*   Whether,  i»  the  iccovery  fuiered  in  Hilary^  1710,  there  was  a 

Koftiit.    good  tenant  to  the  precipe?  I  am  to  contend  there  wa$  not: 

i\nd  I  (hall  confider  the  cffe£t  of  this  recovery  upon  two  grounds. 

ift.  On  the  J4idgroent  in  eje£lment,  and  the  pofieffion  under  it. 

2dlj.    Upon  the  feoffment.     Firjt^  Sir  Rabirt  Aikyns  gained 

nothing  but  z  mtre  f^ffejfton  Under  the  ejednurnt,  without  any 

freeholds    The  judgment  war  only  to  recover  the  term :  Con- 

fcquentlyi  the  derivative  right  under  it,  codd  only  be  thc/^^ 

Jijfion  of  the  terim     To  fupport  the  recovery  upon  this  ground. 

It  muft  be  contended  that  Sir  Robert  was  a  diffinfir  under  the 

ejedment,  and  gained  an  immediate  freehold  to  himfelf.     But 

nothing  fiion  of  an  aAual  eufter  could  give  him  the  freehold : 

For  the  true  meaning  and  definition  of  a  Hffei^n^  as  laid  downia 

.  the  booksy  is,  <<  when  a  man  enters  into  any  lands  or  tenements 

^  where  his  entry  is  dot  lawful,  and  puts  him  out  who  has  the 

•*  freehold.'*    LiU.feB.  279*    To  coaflitutc  a  diffcifm  therefore, 

k  mult  be  without  order  of  law,  and  by  an  aSual  ou/hr  of 

the  perfon  who  has  the  freehold :  And  thereby,  the  party  gains 

the  freehold  to  himfelf.    The  fame  doctrine  is  laid  down  in  Co. 

Litt.  iZtf  (^    I53-^*  alio  in  BraBm^  lib.  4.  <ap.  %.  fol.  i6o* 

cap.  l^fol.  t6i.b.  *«  A  diflcifin  is,  where  any  one  infeoffsan- 

*«  other  of  a  freehold  in  pTcjodi^e  of  the*truc  owner."    Thcfe 

fiuthorities  decide  eflfedually  what  a  dtfleifin  isi  and  that  there 

7nay  be  a  mere  Hifrongftd  pofffffiony  wthaut  a  dijejfin.    So  alfo  i» 

the  cafe  of  Matbefon  verfus  Troit^  i  L^n.  209.     In  the  pvefent 

cafe,  though  it  is  admitted  that  a  fee  was  gained,  yet  the  a£k 

itfelf  amounting  to   a  ivrongful  poffe/fion  only,  and  not  to  an 

oufter\  it  is  not  a  technical  legal  diffcifin.     Again,  in  \  SaiL 

24(f,  It  is  cxprefsly  held,  "  that  to  work  a  difieiiin  or  abate* 

•*  meht,  there  muft  be  an  acfual  expuj/ton  of  him  who  has  the 

**  right.'*    Therefore  under  the  judgment  in  ejc£kmcnt  in  the 

prefent  cafe,  I  contend  there  can  be  no  difreifin ;  becaufe  the 

judgment  and  writ  of  poiTcflion  gave  no  right  of  freehold;  but 

left  tbatf  juft  as  it  was  before  :  and  if  the  ejectors  had  no  rights 

they  might  be  turned  out  by  anothe/ ejcQment  the  next  day. 

—There  is  a  diftin£lion  that  runs  through  all  the  cafes  upon 

this  {uhjt&,  and  recpnciles  the  feeming  contrariety  between  them; 

which  is^  that  an  entry  may  amount  to  a  diffeifm  for  the  fake 

'  of  advancing  the  remedy  of  him  who  has  the  right.     Crc.  Can 

303.    Palm.  20 K    In  the  latter  cafe.  "  tenant  at  will  made  a 
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^  leafe  for  years :  The  original  Icfibr  did  no  ad  upon  the  land,     1777* 

«*  but  he  made  a  will  and  devifcd  it :  And  the  conrt  adjadgcd  the  -•' 

**  derife  good;  in  as  much  as  it  was  a  ftrong  intimation  that  he  did  ,^^ 
*<  not  eled  to  admit  faimfctf  diflcired,  but  the  contrary.''*-The  Hom»n 
cafe  of  Sir  Ambrrft  Cane,  cited  in  Cro.  Car,  303.  ig  to  the  fame 
purport.  There  was  a  later  cafe,  MetcalftK  dim.  Kynafion  v.  Farm 
tji  MSS*  in  Stwc*  Mich.  1743.  "  Tenant  in  tail  of  land$,  leafed  , 
*<  by  his  father  to  a  fecond  fon  for  lives  under  a  power^  upon  hii 
«•  fathcr^s  death  received  the  rent  from  the  occupier  as  owner,  and 
^<  as  if  no  fuch  leafe  had  been  made^  He  fttfiered  a  common  re«^ 
«<  covery :  And  it  was  holden,  that  this  was  only  a  difleifin  of  the 
**  freehold  otileBion,  and  therefore,  there  was  ilb  good  tenant  to 
<<  iht  pr^cipe^*'  l^hat  cafe  was  precifely  the  fame  as  the  ptefexit  1 
except  that  this  is  rather  ftrohgen  Hete  Lady  jtnfie  could  not 
even  have  defied  to  make  it  a  difieifin  (  becaufe  the  entry 
and  pofleflioB  under  the  ejefiment  were  not  hjufii  tt^nejudicio^ 
which  the  writ  of  novel  diffeifin  always  fuppofes.  Neither  could 
ihe  have  entered  i  Becaufe  after  a  judgment  in  eje£lment  obtained 
againft  her,  the  court  Would  not  have*  fuffcred  her  to  get  pofr 
felEon  unlefs  by  fome  other  fuit»  If  (he  could  have  ele£led  to 
make  it  a  difleifin,  as  far  as  (he  could,  flie  did :  For  (he  brought 
another  cjed^ment,  recovered  poflcifion,  and  continued  in  pofief- 
fion  till  her  death»  Therefore,  fuppoGng  either  the  judgment  in 
cjedlmentk  or  the  feotfroent  to  be  a  diSeifin,  it  was  entirely  done 
away  by  the  fti^fequent  pofielTton  of  l>ame  Amfe.  Sir  R^fert 
flands  more  in  the  light  of  tenant  hy  fitferance^  than  in  that  of 
a  diffeifrr  i  Becaufe  his  poff^^  was  by  aS  eflaw  t  and  in  CA^ 
LrttktoHy  'k^l%  a  div^rfity  is  taken^  «  where  one  cometb  to  a 
*'  particular  cftate  in  lands  by  zGt  of  the  party,  and  by  aft  of 
<'  law  t^'  Which  is  the  cafe  of  tenant  by  fuiFerancey  Who  cometh 
to  the  po(feiIion  lawfully  and  then  holdeth  over*— Sir  Robert  en* 
tered  by  right  in  confequence  of  the  judgment  in  ejeftmenfr: 
But  be  afterwards  held  her  over  by  wrong  \  becaufe  ilie  frechoM: 
was  in  another  pcr(bn.  ^ 

Further,  diilTeirin  is  ^fdS^  and  thertfpre  ought  to  have  been 
found.  WhereaSp  the  verditi  only  finds  th^it  Sir  lUiert  entered 
into  pofleflion  in  purfuance  of  the  judgment  in  ejeAment ;  and 
does  not  fay  Lady  Anne  was  ou^ed*  Confequcotlyi  as  it  is  noC 
found,  the  court  will  not  prefume  it. 

adly,  I  am  to  confider  the  xffeR  of  thn feffinent  to  JSarU.  tt 
is  clearly  a  feoffment  in  ^rm  <Mily,  not  in  fubftanees  There^ 
fore  it  cannot  have  the  efltft  of  a  feoftncot  »  a  third  per«^ 

T  a  fpm 
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'777*    ^^^  ^^^  ^'*  ^^^  benefit.    It  was  mtxc\j  fiBitmUf  for  the  \^ 
*  '  nefit  of  Sir  Robert ^  who  continued  in  pofieiGon  during  the  whole 

^^^^,  time.  That  circumftance  alone  is  fufficient  tb  make  it  void  \ 
|lo«»c.  and  fo  it  was  determined  in  White  v.  Bacon^  SaviL  i26.'^Earte 
nevef  took  the  profitSt  nor  was  ever  in  poflfeffion :  The  feoffihent 
was  part  of  a  family  conveyance.  If  the  perfons  making  it  had 
no  power  to  convey,  it  could  give  no  intercii  beyond  what  they 
themfclves  had.  If  it  were  held  to  go  further,  it  would  eilablifli 
a  precedent  for  every  tenant  in  tail  in  remainder,  with  the  con« 
currence  of  tenant  for  years  only»  to  fuffer  a  recovery  agaiuft  the 
CQnfent  of  tenant  for  life,  and  fo  deftroy  half  the  family  fettle^^ 
ments  in  the  klbgdom.  It  would  at  the  fame  time  efTe&uallj 
deftroy  the  efiabliOied  dodrine  of  recoveries,  which  makes  the 
intervention  of  the  tenant  for  life  in  poflefiion  indifpenfibly  nc«> 
ceflary — Befides,  this  feoffment  was  fecret  and  covinous:  There^ 
fore  void  within  the  doArine  of  Fermor^s  cafe,  3  Co.  77.  and 
Co.  Liii.  2ST'^'  *'  '^^^^  ^^  ^''  ^^^^?  where  a  man  hath  a  right* 
**  ful  and  jufl  caufe  of  aAion,  yet  if  he  of  covin  and  confent  do 
<<  raife  up  a  tenant  by  wrong  againft  whom  he  may  recover,  the 
«<  covin  doth  fuffocace  the  right,  fo  as  the  recovery,  though 
<<  it  be  upon  a  p^ood  title,  (hall  not  bind  or  reftore  the  demandant 
*<  to  his  right."  Fitzberberf^  cafe,  5  Co.  79.  *.  S.  P.  This  latter 
cafe  is  exadily  in  point,  for  there  the  feoffment  was  by  a  per* 
fon  having  merely  a  bare  poffeflion  by  fraud,  with  intent  to  bar 
the  rights  of  third  perfons. — ^This  is  a  mod  unfivwrable  cafe. 
8ir  Robert  got  into  poffeffion  by  miftale  of  the  kw  %  and  in  <on- 
fcquence  of  that  miftake,  the  prefenc  feoffment  was  made.  But 
the  law  never  works  an  injury.— 'If  the  feoffment  were  bad  as 
being  fecret  and  covinous,  no  title  can  be  derived  uuder  it. 
Ltit.feB.  395.  *'  If  diffeifor  infeoff  his  father  in  fee,  and  the 
•<  father  die  feifed>  by  which  the  lands  defccnd  to  the  diffeifor  as 
<<  heir,  the  affignee  may  well  enter  notwithftanding  the  de* 
>'  fcent  \  and  the  diffeifor  (hall  be  adjudged  in  but  as  a  diffeifor, 
««  quia  particeps  criminis."  Here,  Sir  Robert  was  not  on\j  particepi 
eriminii,  but  the  only  pcrfon  criminar:  for  Earle  nevet  commit* 
ted  any  diffeifin.  All  that  appears  with  rcfpeA  to  him  is,  that 
by  indorfement  upon  the  feoffment,  livery  was  made  to  him: 
But  that  indorfement,  for  any  thing  that  is  fiiewn  to  the  con^^ 
trary,  might  be  made  without  his  privity*  The  diffeifin  was  a 
hO,  which  ought  to  have  been  found  by  the  verdi£l,  in  order  to 
enable  the  coprt  to  judge  of  it ;  and  not  being  found,  I  hope  the 
court  w.iil  give.thq  fame  opinion  now>  as  was  given  in  tl^  year 
^7S7» 

Mr, 
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Mr  l^yofif  contra,  for  the  defendant* — On  the  former  dii^     X777« 

cufTion  of  this  cafe,  great  ftrefs  was  laid  upon  the  priority  and  " 

pofterioricy  of  the  two  deeds ;  but  I  (hall  confine  myfelf  merely  3*'^* 
to  the  operation  of  the  feoffment  by  Sir  Robert;  and  I  admitj^  |lo«f»« 
that  if  a  feoffment  could  have  no  t^zSt  becaufe  the  party  to 
whom  it  was  made  did  not  enter  under  it,  and  receive  the 
profits*  there  would  be  an  end  of  the  queftion,  Qut  the  au-r 
thorlties  in  the  books  fpeak  a  Tcry  different  language  :  if  they 
did  not,  every  family  fettlement  would  be  void.  So,  if  the 
norh-priwty  of  the  parities  were  to  make  it  void,  there  would 
be  an  end  of  this  queftion  ;  for  then  it  would  be  void  as  to  all 
the  remaioder*men  and  reverfioners. — ^It  is  faid,  dijfetfm  is  zfaBn 
I  fay  it  is  a  eonclufion  of  law  from  fails ;  and  the  great  point 
here,  is  the  operation  of  the  feoffment  in  17  lo. — The  power 
of  jointuring  is  pro  hAc  vice  to  be  confidered  as  well  executed ; 
therefore  the  queftlon  is,  whether  that  power  ftood  in  the  way 
of  Sir  Robert  Atkyns  /—The  ejectment  and  feoffment  were  to 
difaffirm  the  title  of  Lady  Anne:  and  there  was  no  colluGon 
between  the  parties*  It  is  faid  Sir  Robert  got  into  poffeOion  by 
miftake.  If  a  party  gains  a  fee  by  right  or  by  wrong,  it  is  fuf- 
ficient  to  give  him  a  power  of  making  a  tenant  to  the  pr/ecipe.^. 
If  Sir  Robert  entered  with  a  title,  it  was  as  tenant  in  tail^  and 
the  verdi£l  Cuppofes  him  to  be  fo.  If  without  title,  I  fay  he 
entered  as  a  diffeifor^  or  at  lead  obtained  fuch  a  poffeffion  as 
entitled  him  to  convey  in  thCiterms  of  the  feoffment..  The 
authorities  in  fupport  of  this  pofitton  are  to  be  found  in  i  Bur. 
60,  114*  where  the  main  drift  of  the  argument  was,  what  it  is 
now.  It  has  been  faid,  that  the  party  who  is  diffeifetlj^  may 
confider  the  perfon  who  enters,  as  a  dijjeifor,  mtrtl^  for  the  benefit 
of  entitling  himfelf  to  a  writ  of  novel  dijfeifsn,  and  to  ^dvanoe 
his. remedy  againft  him.  I  admit  there  are  feveral  cafes  to  he 
found  which  fpeak  to  that  tStGt ;  but  not  one  of  them  applies 
to  the  cafe  of  a  feoffment,  except  that  of  MetcQlf  ex  dim.  Kyn- 
afion  verfus  Parry*  But  the  lead  attention  to  that  cafe  will  lay 
it  entirely  out  of  the  prefent^  There,  Kynaflon  being  tenant 
for  life  with  a  power  of  leafing,  remainder  in  tail  to  his  eldeft 
fon;  made  a  leafe  to  iht  fecond  ion^  The  eldefl  entered  an4 
took  poffeffion  without  obftri^^ion  from  the  leflee  for  life,  i:f- 
ceived  the  rents  and  profits,  and  fuffered  a  recovery  which  waji 
held  bad :  But  it  was  fuffered  before  the  (tat.  14  Geo.  %.  c.  20.  How 
does  that  cafe  apply  here  ?  There  the  tenant  to  the  pracipe  was 
.  ^^ic  by  leafe  and  releafe  -,  if  fo,  there  was  an  eiK4  9^  it-,  but  if  the 

Ta  party, 
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1777;     P^rty  had  made  it  by  fioffmtnt^  it  would  have  been  good.     A 

■-  Icafc  and  rekafe.  bargain  and  falc,  or  coTcnant  to  ftand  feifed 

9«r/«#      ^"cre  innocent  for  the  purpofe  ;  and  by  them  he  could  not  give 

.Ho«9a.     ^hat  he  had  not:  but  the  maxim  ^"^mm^dat^  iicJ*  doe*   not 

I4)ply  to  the  cafe  of  a  feoflFmcnt.    H-;  refcrcd  to  the  general 

cafes  relied  upon  by  Mr.  Knowier^  in  1757,  and  cited  Popham, 

•39.  Ut.  ftcf^  599.      Hunt  verfus  Burn^  \  Salk.   339.    Smkb 

verfus  ForUjcut^  \%   Vin,  Abr.  413.      In  3    AtL   562,  Lord 

'Hardwickcy  talking  of  the  diftinAion   between  a  feoffment  and 

other  conveyanceSi  fays,  "  if  the  defendant  had  a  mind  to  gain 

*•  an  eftate  by  turang,  he  (hould  have  made  ^fevffmeni  wtb  Isverj^ 

,    which  would  have  been  a  dijfejfin  :  and  then  a  fine  leried 

•*  afterwards,  and  five  years  non-ciaimj  would  have  been  a  bar,** 

Jn  3  Aih  339.  liOrd  Hardwicke  fays  in  effed  the  fame  thing; 

**  that  a  bare  entry  with  feoffment  by  livery  will  gain  a  feifin." 

And  2  Vez.  481*  is  to  the  fame  tfkO.  as  3  Aik,  339.  Thefe  cafes 

alone  fhew  it  is  the  law  of  the  land.     All  other  conveyances 

are  nothing  to  the  purpofe.    Therefore  Earie  had  an  efiaii  9/ 

freehold  at  the  time  of  the  recovery  \  and  if  be  had»  the  lecovery 

-  was  good.  With  refpeA  to  the  great  inconvenience  that  has  been 

mentioned,  and  the  charge  of  coUufion,  the  beft  anfwer  to  them 

IS)  by  aflcing,  why   other  inconveniences    and  wrongs  which 

exift,  remain  unremedied  i    Why  does  collateral  warranty  de^ 

feending,  bar  without  any  aflets  defcending  with  it  ?  Bccanfe 

fuch  is  the  lixfiripta.    Why  does  the  law  proted  a  more  re* 

snote  eftate,  wlien  it  does  not  proted  a  nearer  ?  Why  may  iffoe 

i  be  barred  ?  Why  was  the  ftat.  Hen.  8.  concerning  fioca  with 

proclamations  made  ? 

It  is  faid  that  S|tr  R^trt  entered  as  twant  hjjufferame :  I  do 
net  think  it  \  nor  as  tenant  in  any  way ;  ior  to  enter  as  tenant^ 
there  muft  be  a  prr^hy  in  the  cafe }  but  there  was  no  privity 
between  Sir  Robert  and  Lady  Aftne*  Difleifins  make  a  confider- 
able  head  of  the  law  in  this  country,  at  leaft,  technical  difleifins. 
If  there  is  a  technical  diffeifin  in  point  of  law,  1  hope  the  court 
will  decide  upon  it,  and  adjudge  that  the  recovery  in  this  cafe 
iseffeauaU 

Mr.  RuU^  in  reply.  It  is  admitted  that  no  perfon  canToflltr 
ft  recovery  without  the  concurrence  of  tenant*  for  life.  In  the 
prefent  cafe,  tHb  recdvcry  is  not  only  'without  the  concurrence^ 
hutagasnft  the  exprefs  inclination  of  tenant  for  life ;  therefore, 
clearly  bad.  It  is  likcwifc  admitted,  that  if  difleifin  is  a  faS, 
^Uo^ghttobave  been  found.  .  But  it  is  faid  difleifin  is  not  a 
.10        *  baif 
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bare    h&f  'but   a  conclufion  of  law  from  h&^  found.    But     1777. 
the  law  fays,  *^  to  make  a  difleinrii  there  mu(t  be  an  aflual 


««  vufler.^     And    here    no  fuch  fad  is  found  by  the  vcrdi£l.       ^^' 
Then,    though    there    was    no    collufion  between  Sir  Roh&rt    Hobvx* 
mnd  Dame  Anne^  {and  I  never  contended  there  was,}  fet  there 
was  collufion  between  Shr  £oiert  and  EarJe.     Again,  it  is  faid 
Sir  Robert  was  tenant  in  tail.    Was  he  tenant  in  tail  in  pof* 
fef&pn  ?  If  he  was  not,  be  did  net  ftaod  in  a  fituation  to  enable 
him  to  fuffer  a  recovery,  llie  fa£l  is,  that  be  was  tenant  in  tail  in  - 
^  remainder  only,  jmd  a  tenant  for  life  (landing  out  againft  him. 
As  to  the  dodrlne  laid  dowri  in  i  Salt.  339.  and  the  othf  r 
cafes  cited  to  the  fame  point,  they  are  diftinguifliable  from  the 
prcfcnt*     For  none  of  them  fpcak  of/r/wif^  fcefFments  where 
the  pofleflion  is  not  changed  ;  but  of  public  notorious  feoffments 
with  livery,  upon  the  land  i  whereas  the  prefent  is  the  cafe  of  m 
fecret  feoffmeat  witliout  any  entry  on  the  land  ot  livery  to  the 
feoffee.    Therefore  there  ought  to  be  judgment  for  the  plaintiff. 
There  being  fo  much  in  print  upon  tliis  fubje£l  already,  { 
have  omitted  the  fecond  argument.     After  the  counfel  had 
iiQiflied,  Mr.  Juftice  u^oa  faid^  the  cafe  was  treated  in  a  moft 
able  and  mafterly  manner  in  the  r eportS'Of  Sir  James  B^srroiu  •  •  i  Bur. 
That  the  court  had  looked  into  all  the  cafes  there  cited;  and  ^'P  ^* 
would  now  re-conGder  them  together  with  the  arguments  urged 
at  the  bar,  and  would  giire  their  opinions  in  the  term.    That  the 
judgment  in    1  Bur,  tSo.  was  a  very  great  authority ;  but  the 
^ourt  was  now  to  give  /^^/r'opkiion. 

Csur,  adv,  vulu 

Afterwards,  on  this  day,  Mr.  Juftice  Afion  delivered  the  opi- 
nion of  himCelf,  Mr.  Juftice  IVilles^  and  Mr.  Juftice  A/bburJl^ 
{Lord  Monoid  contiouixig  abfent^)  to  the  following  tStfk : 

We  have  carefully  -eicamincd  all  the  cafes  cited  in  the  argu* 
ments  at  the  bar  and  the  reports )  which^  together  with  the  faQ« 
of  the  cafe,  I  fliall  ftate  in  the  order  in  which  they  apply,  that 
they  may  be  the  better  onderftood. 

ITpon  this  record,  the  lefibr  of  the  plaintiff's  title  a'rifes,  under 
the  will  of  Sir  Rxkrt  Atkjnt  the  elder,  as  devifee  of  a^ieverfioA 
in  fee,  after  a  limitaticm  of  an  eftate  in  tail  male,  determined  in 
the  year  17x1,  upon  the  death  of  Sir  Robert  Atkym  the  younger, 
without  iffue  male.  The  defendant's  claim  is  as  lineal  defcen- 
dant,  and  heir  at  law,  of  Sir  Robert  Atkyns  the  cider;  and  the 
lineage  and  pedigree  are  fupported  by  the  faAs  found.  The 
great  queftion  upon  the  record  is,  ^VWlietbcc  a  commoo  re60«> 

14  .  **  ^^U 
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1777.     **  ^Vf^  fuflFcrcd  in   the  year  1710,  by  Sir  Robert  Atijns  tlio 

■  <«  youngei^,  i^  ^  gpod  recpycry  ?'*  If  it  is,  it  hs^  barred  the  IciTo* 

'wfut      of  the  pUintiflF's  right.    But  that  depends  u.pon  thefc  circum-? 

HoiDE.     ftances:  Firft,  Whether  Sir  Robert  Athyns  the  younger  was, 

at  the   time  of  the  recovery  fu&red,  tenant  in  tail  in  poffeffiont 

or  tenant  in  tail  in  remainder  I  and  adly,  if  he  was  tenant  ia 

tail  in  remainder  only,  whether  there  was  a  good  tenant  to  the 

pracipe  ? 

As  tothefird  queftion,  it  b:is  been  inCfted,  <*.  That  Dame 
**  Atkyns^  £ccond  wife  of  Sir  Robert  Atkyni  the  etdcr,  had  aa 
**  eftate  for  life  under  the  deed  of  the  26th  Aprtl^  168 1 ,  purfaant 
<<  to  a  power  contained  in  the  great  deed  of  the  1 2th  'June,  1669, 
^'  and  that^f  did  not  jqih  in  any  conveyance  of  the  freehold,  fa 
^*  that  theic  was  no  good  tenant  to  the  pracipe,^*  In  anfwer  to 
this  it  has  been  faid,  <*  That  (he  had  no  eftate  for  life  ;  for  that 
*<  the  deed  called  the  lUtU  deed,  ^bearing  date  likev^ife  on  the 
^*  12th  June  1669,  ^^^^  executed  after  the  ^rr/i/ deed  of  the  fame 
**  date,  and  that  therein  no  mention  is  made  of  fuch  power: 
^*  And  that  the  powei'  given  to  Sir  Robert  Atkyns  the  father,  in 
M  the  greater  deed  was  extinguiflicd  by  a  fine  in  1669/'  The 
priority  of  thefe  deeds  .of  the  fame  date  not  being  found,  the; 
court  mud  judge  of  that  priority  from  all  the  circumdances  of 
the  cafe,  the  nature  of  the  tranfaflion,  and  the  internal  evidence 
of  the  indruments  themfelves.  The  little  deed  is  declared  to 
be  made,  ^<  In  confideration  df  Dame  Jftrryreleafing  and  acquit- 
<'  ting  a  Ibrmer  jointure,  and  for  the  purpofe  of  making  a^  new 
<'  provifion  for  her  according  to  the  covpnanta  fpecificd  in  that 
M  deed.''  What  that  former  jointure  was,  does  not  appear ;  bu( 
the  intention  of  the  parties  in  this  deed  is  manifeft,  that  it  was 
in  order  to  facilitate  the  new  family  fettlcment.  By  Dame 
Mar'f%  having  thus  releafed  and  acquitted  her  fdrmer  jointure, 
thefe  lands  were  liable  to  the  fettlemenf  that  was  to  be  made  by 
the  great  deed,  upon  confideration  of  the  new  marriage  there 
fpecified.  The  great  deed  makes  no  recital  of  this  releafe  and 
acquittal  by  Dame  Mary  \  but  it  executes  the  covenant  of  the 
sew  jointure  to  be  made  to  her  :  that  is,  by  fettling  the  very 
fame  premifes  on  her  as  were  fettled  by-the  little  deed.  It  wa^ 
therefore  plainly  a  tranfa£tio.n  of  convenience  ^nd  accommodation 
between  the  parties  for  their  mutual  benefit.  And  it  would  be 
har(h  indeed,  to  condrue  the  little  deed  as  made  fubfequent  10 
,  the  great  deed,  when  the  great  deed  carries  the  provifions  of  the  < 
lefi(  into  execution*    But  by  the  contrary  conftri^ct^oa  b:th  deeds 

kavo 
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liarc  their  eflfeft;  and  a  conftraflion  of  that  fort  ought  to  talvC     177*7, 

place  in  all  cafes  ;  for  the  intent  could  never  be,  wiojlaiuj  to  • — • 

create  a  provifion  by  one  deed,  and  to  deftroy  it  by  the  other.  ^,^!\^,^ 
The  fine  levied  comprifes  all  the  premifes  in  the  gtcater^deed.  iioR»£. 
They  are  partes  ejufdem  negotii^  diftinclly  executed,  and  mod 
probably  for  the  convenience  of  the  jointrcfs  Dame  Mary  ;  for 
fhe'had  the  cuftody  of  one  ;  and  when  (he  diedj  it  was  placed 
amongft  the  family  writings.  In  addition  to  this  the  fubfe« 
quent  afts  done  by  Sir. Rokerf  the  father,  ftrongly  prove  that  he 
confidered  the  powers  as  fubfifting. 

We  are  therefore  of  opinion,  that  the  little  deed  mud  be  con- 
ftrucd  to  have  htenjirjl  executed  ;  that  the  power  of  jointuring  ■ 
under  the  great  deed  did  fubfifl,  and  was  well  executed ;  and  that 
Dame  Anne  had  an  eflate  for  life  in  the  prcmifes  under  the  deed 
in  1681  :  And  it  is  found  by  the  verdift,  that  (he  entered  and  was 
in  poiTcflion.  If  there  was  an  eftate  for  life  in  Dame  ^nne^  Sir 
Robert  Atkyns  the  younger  could  only  be  tenant  in  tall  in  re- 
mainder, expectant  upon  the  determination  of  her  eftate  for 
Jife. 

The  next  queftion  is,  **  Whether  there  was  a  good  tenant  to 
••  the  precipe?"  The  fafts  relative  to  this  particular  are,  *^That 
^*  Sis  Robert  Atkyns  the  younger,  in  purfuance  of  a  judgment  ]^ 
•*  eje^lment  brought  again  (I  Dame  Afwe  Athyns^  and  the  tenant, 
*'  in  pofiefiion  of  the  prcmifes,  Trin.  9  Ann,  by  John  Philltpf, 
**  upon  the  feveral  demifes  of  the  faid  Sir  Robert  and  Jofeph 
*•  VTalker^  entered  upon  thofc  premifcs.**  Upon  the  ift  of  y^* 
nuary^  1 7 1  o,  John  Phillips  furrendered  both  thefe  terms  to  Sir  Ro^ 
hert  Atkyns  the  younger  ;  but  it  mull  be  remembered  that  thefc 
were  onXjJiilitious  terms  \  one  of  them,  granted  by  Sir  Robert  At'' 
kyns  himfelf ;  and  therefore,  the  recovery  in  cjeftment  could  not 
change  the  nature  of  Sir  Robert  Atiyns's  pofleflion.  Sir  Robert 
Atkyns  the  fon,  being  fo  in  pofTeflion,  makes  a  feoflFment  with 
livery  of  feifin  to  James  Earle  in  fee,  for  the  declared  purpofe  and 
intent  of  making  him  a  tenant  to  thje  pracipe.  In  HiL  Term> 
9  Anney  a  recovery  was  fuiFered  by  the  premifcs,  wherein  John 
Hclmden  was  demandant,  James  Earle  tenant,  and  Sir  Robert 
Atkyns  the  younger,  and  Lovis\i\%  ^ife,  are  the  vouchees. — The 
validity  of  this  recovery  depends  upon  confidering  the  effeEl 
of  the  judgment  and  pofleflion  under  the  ejectment,  and  the  /i^» 
iure  of  the  fubfequent  feoflFment  to  James  Eark.  It  is-  faid» 
that  if  Sir  Robert  the  fon  entered  by  wrong,  he  is  a  diflfeifoi*  • 
That^  pofleflion  only  will  fupport  a  feoffment  \  (to  which  point 

there 
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fj^j*     there  are  nanj  authorities  cited  in  i  Bur.  Rep.  92.  94*}  and  that 

•- —  the  poflcflion  itfclf  in  this*  cafe  under  the  judgment  in  cjcil- 

^*>jht      ^^^^  W28  a  difleifin« 

W©»»£*.  Secondly^  it  is  faid,  if  he' came  in  by  right,  he  would  be 
in  according  to  his  title :  that,  the  poflciCou  and  title  would 
then  unite,  and  together  would  giTC  him  a  power  to  fuflFer  a 
recovery. 

Tb  this  it  has  been  anfwered,  and  we  are  of  opinion,  i« 
That  the  taking  poflei&on  under  the  judgment  in  eje£{menr^ 
can  never  amount  to  a  difleifin  of  the  freehold  :  for  the  defini- 
tion of  a  diflfeifin  hid  down  by  LtU.feQ*  ^79.  is,  **  Where  a . 
*<  man  entcreth  into  any  lands  or  tenements,  where  his  entrance 
•'  is  n^  congeable^  and  oujletb  him  who  has  A\^ freehold**  So  that 
every  entry  is  not  a  difeifin^  unlefs  there  be  likewife  an  oufttr  of 
the  freehold*  Littleton  therefore  conncQs  thefe  two  drcunv- 
ftances  together.  So,  CpkeiTi  his  Compienttny  upon  Lit.  153. 
fays,  <'  A  difleifm  is  the  putting  a  man  out  oi  fnfin^  anf  ever 
*»  implicth  a  wrong."  But,  "  difpojfejfton  or  ejcftmcnt,  is  a 
**  putting  out  of  poffejjfion ;  and  may  be  by  right  or  by  wrong.'* 
And  again,  ^  Dificifin  is  a  perfonal  trefpafs,  or  tortious  oujler  of 
«  the  feifin.'* 

Now  we  obfenre,  that  it  is  not  in  fa£^  found,  *'  That  Danne 
^*  Atkyns  was  everoujfedoi  Hit  freeboldi  or  that  Sir  Robert  Jtkyns 
"  the  younger,  was  ever  feifed  of  it.'*  The  ju3gmcnt  in  cjc£k- 
ment  was  a  recovery  of  the  pofleffion  only,  without  prejudice 
to  the  right  of  thofe  in  whom  it  might  afterwards  ap- 
pear to  be.  That  poflefTion  therefore,  gave  no  more  right  to 
Sir  Robert  Atkyns  than  he  had  before,  and  he  might  have  been 
turned  out  by  any  fubfequent  ejedment.  He  did  not  take  a 
tortious  fee  under  the  judgment,  nor  could  the  Iheriff  deliver 
it  5  for  the  words  of  the  writ  arc  only  ^*  Habere  facias  pof* 
^*  fejjionem.*' 

Sir  Robert  Atlyn^  had  no  right  at  the  time  of  the  entry  to  aa 
cftate  tail  in  pofieflion  ;  for  the  jointrefs  had  then  an  eftate  of 
freehold.  The  ejedment  could  recover  nothing  but  the  pofleffion* 
Verdi&  and  judgment  gave  him  no  more  \  no  freehold  was  re- 
covered under  it,  but  only  the  term  \  though,  if  he  really  had  a 
right  oi  freeboU  inpojfeffion^  in  tail,  or  in  fee,  the  poflcflion 
under  the  ejedment  would  have  enured  according  to  the  right. 

An  argument  has  been  drawn  from  the  power  of  the  true 
owner  to  make  his  elcQion,  whether  he  will  confider  it  a  difleifiii 
or  not.    But  here|  the  true  owner  could  not  el;^  to  mal^e  him 
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iidifleifor:  the  entry  not  being  injttfii  etjine  judicio%  and  Sir     1777. 
Rokert  wottid  not  have  been  liable  to  a  fine,  as  anticntly  every  — — 
diffidfor  was.    A  true  owner  may  enter  upon  an  aQual  difleifor  •      ^^j^ 
but  here,  the  entry  could  not  have  been  admitted  ;  nor  did  Lady    HoAi»t« 
Jnm  iUB  to  make  Sir  Ro^irt  a  difieifor ;  for  (he  afterwards 
brought  her  eje£tment.    For  the  dodlrine  of  ele£tive  difleiGn  I 
refer  you  to  I  J96r.  ^i^«   lio^  111,11a* 

The  ground  therefore  of  our  opinion  is  founded  in  this  ;  that 
.hert;  there  was  no  a&ual  nor  conftrudive  difieifin  ;  Sir  Robert 
-j/tiyns  gained  na  freehold  by  it,  he  had  only  a  naked  poflef- 
fion  :  there  was  no  ot^er  of  the  true  owners  but  the  freehold 
remained  not  difplaced,  with  Dame  J/tngf  remainder  in  tail  to 
Sir  Roiert  Atlym. 

The  neit  queftion  is.  Whether  the  feoffment  made  a  good 
tenant  to  thcpracipf^  without  the  concurrence  of  the  jointrefs? 
Sir  Rohrt  Jtkytu  not  bebg  tenant  in  tail  in  poflei&on,  bargain 
and  fale,  or  fine>  would  not  do.  Feoffment  would  not  make  a 
difcontinuance.  i  Rol*  Abr*  tit.  Difamtinuana^  634.  //•  5. 
Would  it  make  a  difieifin  ?  If  it  were  taken  to  be  a  difieifin,  it 
muft  be  at  the  ele^ion  of  the  right  owner,  according  to  the 
do&rine  laid  down  in  2  Inft.  4x2,  413,  for  the  fake  of  the 
remedy.  Sir  Robert  Atk)ns  the  fon  had  not  the  freehold  in 
fad,  for  there  was  no  expulfion  of  the  true  owner ;  it  was  a 
feoffment,  with  livery  in^rm  only ;  there  was  no  tranfmatation  of  ' 

.pofieffion  to  the  feoffee*  No  eftate,  not  even  an  intereft,  paffed 
to  Barle  for  his  own  ufe  }  it  being  made  for  the  avowed  purpofe 
only  of  making  him  a  tenant  to  the  precipe.  Sir  Robert  Afjtjtis 
continued  in  poffefiion  i  the  feoffment  was  no  more  than  a  part 
of  that  common  affurance  called  a  common  reoovery ;  and  there 
was  no  thought  of  a  difieifin  at  the  time  :  for  on  the  fads  found 
it  is  clear,  that  Sir  Robert  Atbjns  £d  confider  bimfelf  as  tenant 

.  in  tail  in  pojfejpon^  under  the  judgment  in  ejeBment  \  that  the  little 
deed  was  pofterior  to,  and  corredled  the  great  one,  and  that  no 

JinebM  fubfijlidi  or  ftood  out  againft  the  tenant  in  tail.  But 
it  turns  out,  that  all  this  was  grounded  on  a  miftake  of  Sir  Robert 
Atbyv,  and  that  Dame  Anne  had  an  eflate  for  life  for  her  join- 
tttie.  The  true  meaning  therefore  of  this  feoffment  was,  to 
make  a  tenant  to  the  pretcipe^  Sir  Robert  Aikyns  confidering  him« 

.  ielf  as  being  tenant  in  tail  in  poffefiion,  without  any  idea  or  in* 

,  tendon  of  its  working  a  diffeifin,  and  that  thought  was  an  after* 
Uioughtt 

Sut 
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'777*  ^^^  ^^  ^^  '^  "^^  every  entiy>  fo  neither  is  it  every  liveijih^lf 

'^— will  make  a  dijfeifm.     Livery  is  of  the  very  effence  9f  a  fco£C% 

♦♦/►/r*  mcnt.  But  where  the  books  fpeak  of  feofltnems  in  fee  by 
Ilo»o£.  tenant  for  years,  and  that  the  fee-fiinpfe  pafles  thereby,  it  is 
to  be  underftood  of  thofc  feoffments^  of  o!rf,  attended  witb  li^ 
very  an*d  a8uaf  tranfmutation  of  the  pofieflion  from  one  man  to 
another.  Bra^,  took  2.  ^.  1 8.  j.  4.  1 6  r .  ^  Tear  hok,  1 1  Hen.  4* 
33.^/.  61,  a.  Brooke  Abr.  tit.  Feoffment t  de  terres^pU  lO.  Wejl. 
Symb./iB.  25 1-  and  many  other  authorities  cited  ii>  the  r^ort 
fcy  Sir  James  Burrow.  —There  was  a  privity  and  confidence  be- 
twcen  the  particnlar  tenant  and  the  rcverfioncr.  Tenant  for 
years  forfeited  his  cftate  by  altering  the  poflefiion :  And  on  ac- 
'  count  of  fuch  pofTcHion  and  the  notorioufnefs  of  the  a£t  of  in- 
veftiture,  tl>c  feoffee  oufted  the  revcrfioner.  It  was  a  tranfIatioi» 
of  the  feud  from  one  man  to  another.  But  there  was  no  fde»  of 
fuch  a  change  being  worked  by  a  private  fecrct  contra  A  of  the 
parties;  becaufe  that  wt)uld  make  it  diflrcuU  for  the  Lord  to 
know  with  whom  the  eftate  was  lodged,  and  for  ftrangers  to^ 
bring  tlieir  adlion.  Such  was  the  praftice  before  mtn  were  ac- 
quainted with  letters,  when  lands  pa^d  by  parol ;  md  livery 
was  neceiTary  to  be  made  on  the  land,  that  the  other  tenants  who 
were  called  to  the  lord's  court  might  be  witneffcs.  I  f*y,  it  was 
formerly  ncceflary  to  be  done,  for  this  reaCon,  becaufe  the  ^rrr 
eurla  and  the  vaflals  of  the  lord,  being  bound  by  their  oath  of 
fealty,  would  take  care  that  no  fraud  (hould  be  committed,^ 
which  ftrangers,  not  held  by  the  fame  tie,  might  fconnive  at. 

InWrtghfs  law  of  tenures^  p.  151.  he  fays,  *<  a  feoffment^ 
•*  whether  conflituting,  or  transferring  a  fee,  retains,  even  at  this 
•*  day^  the  form  of  a  gift.  It  is  perfected  and  ratified  by  the 
'<  fame  folcQinity  of  livery  znd /ei/in  or  inveftiture,  as  a  pure  feu- 
•»  dal  donation."  Though,  afterwards  the  ocular  atteftation  of 
the  pares  was  held  unneceiTary,  and  livery  might  be  made  be- 
fore any  credible  y^itnefles ;  yet  the  trial  has  ftill  been  referved 
to  the  pares  or  jury  of  the  country  j  but  the  particular  rcquir 
fites  of  this  form  of  conveyance  have  dwindled  away ;  they  have,^ 
from  having  been  the  only  conveyance  of  land  for  a  long  fe- 
lies  of  years,  languifhed  into  a  mere  form,  and  are  nothing  more 
than  a  common  conveyance.  Their  grandeur  and  efficacy 
is  loft ;  and  without  an  a£lual  transferring  of  tKe  eftate  from 
one  map  %o  another,  they  mix  with  the  community  of  all  other 
affurances.  In  3  jitk.  140.  in  the  cafe  of  Swi/A  on  the  demiji 
of  Dormer  vcrfus  Parkbur/l^  Lord  Chief  Juftice  Willes  treaty 

feofiment^ 
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fcoifinwts  in  the  fame  light,  when  he  fays,  «•  they  materially     1777. 

*«  differ  from  a  fine  5  for  in  notoriety  of  fail,  a  feoffment  is  fup-  -• 

**  pofed  to  be  made  9pen/y  upon  the  Imtd^  and  the  feoffee  is  imme-      ^,h^ 

'<  diatclf  put  into  pofftlEou:"  Not  a  formal,  but  an  adtual  pof-  Ho&j>s. 
feffion. 

The  general  notion  of  their  being  a  fecurity  againft  fecrefy 
and  fraud,  was  a  fubftantial  reafon  which  gave  fo  much  confe- 
qucnce  to  the  feoffments  of  old.  The  cafes  of  Hi^nt  v.  Bourne*^  •Sa/k,-i^^ 
Read  and  Morpeth  v.  Errlngton  f ,  and  the   cafes   cited  from  ^  Cr#.  Ei'mm 
VezeyX  to  prove  the  fupcriority  of  feoffments  over  fines,  we  3*«- 
confider  to  mean  fuch  feoffments  of  old  \  for  they  are  mere  475,  (. 
dlHa.    With  rcfpeft  to  the  cafe  from  ^/w/r,  title  Remainder, 
/.  414,  I  have  a  note  of  it  of  my  own  taking,  and  can  venture 
to.  fay,  that  Lord  Chief  Judice  Lee  did  not  tely  upon  the  diftinc* 
tion  ftated  by  the  gentlemen  at  the  bar.    The  name  of  thefe 
feoffments  and  the  remembrance  of  them  remains  and  furvives 
them,  however  imperfe£lly,  after  the  pradice  of  making  tfiem, 
and  the  confequence  of  their  Iblemnity  is  quite  at  an  end.    BiU 
the  prefent  feoffment  is  of  a  different  fort  \  it  \%fecret^  and  by  a 
wrong  doer ;  and  the  feoffee,  a  mere  inftrument  \  for  it  is  folely 
&r  the  purpofe  of  making  him  a  tenant  to  the  pracipe.     In  law 
therefore,  he  is  a  mere  inftrument,  and  fo  confidcred  in  2  RoL 
Rep:  245.  Cro.  Jac.  643.  S.  C.    I  Mod.  107.    Fountain  v.  Cooke^ 
-—It  is  not  here  faid  to  be  for  his  own  ufe  \  nor  need  it  be  fo» 
wh^n  it  is  merely  for  the  purpofe  of  making  a  tenant  to  the  pr^^ 
eipe  I  but  then,  the  party  muft  have  a  right  to  fuffer  the  recovery. 
If  it  is  carried  any  further,  it  is  fraudulent ;  and  ihall  not  be  car- 
ried into  execution  by  artificial  reafoning  to  the  prejudice  of  , 
thofe  who  have  the  right.    As  to  this  point  therefore,  we  concur 
with  (he  authority  of  Fermor^s  cafe$,  cited  in  Sir  J.  Bttr.  117*     ^  3  c«.  f  7. 

No  aid  can  be  given  to  this  recovery  from  the  ftat.  14  Geo.  2. 
r.  22.  becauib  it  requires  the  concurrence  of  the  firft  eftate  for 
life  exprefsly.  We  think  the  recovery  therefore,  in  the  prefent 
eafe,bad:  ift,  bccaufe  «  thcte  has  been  no  diffeifm  at  all  of 
'•Dame  dmie\  2dly,  no  oufter  of  hex  freehold  \  3dly,  that  the 
«<  feoflVnent  was  made  really  under  an  idea  of  having  a  right  to 
*«  fuffer  a  recovery,  and  not  with  any  intention  to  conftitute  a 
<•  diff*eiGn.  4thly,  If  it  were  done  with  that  intention,  we  think 
**  it  amounts  to  a  feoffment  inform  only,  atid  is  not  fuch  a  feoff* 
**  ment  as  Dras  in  ufe  of  old  j  tio  tranfmutation  of  the  poffefiioa 
**  palTed  by  It;  but  its  objecl  was  fccret  and  collufive ;  and  there- 
^  fore  it  ought  not  to  work  a^onftru£tive  diffeifin.  Lafilj^  That 

"Sir 
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xj'j'j.     "  Robert  Atkyns  by  ht8  entry  under  the  jndginefit  in  eje£tmeal 

*• ••  gained  no  freehold  \  and  by  this  feoflfment  conveyed  no  cC- 

^f       «  tatc  to  the  prejudice  of  Dame  Aun/%  freehoM." 
HoBD£.        The  confequence  ]s^  chat  there  muft  be  jodgment  for  the 
plaintiff!. 


FrU^^  Doe,  ex  dim*  Watson  ff  al.  verfus  Routledge. 

Tomakra  1^  ejeAmcntj  the  jury  found  a  verdi£l  for  the  defendant,  fub-^ 
fctrtw^  ^      ^^  ^^^  opinion  of  the  court  on  the  following  cafe : 

Wi^againil  That  William  Waifan^  being  feifed  in  fee  according  to  the 
P«rc^^'  cuftom  of  the  manor  of  Hexham  of  the  copyhold  tenements^ 
wkhin  the  mentioned  in  the  declaration,  on  the  17th  December  1763,  eze>i 
c.  4I 17  *  cuted  a  ktter  of  otfbmej  to  John  Green^  authorising  him  to 
Buftbe      jurrenier  the  fame  to  the  ufe  of  the  faid  William  Watfinfir  iS»i 


fraaduitnt'^  Hfe^  and  after  his  deceafe  to  tho  defendant  Routledge  (who  was 

^Miy^'^a  his  nephew  by  a  fifttr)  his  heirs  %nd  afligns  for  ever }  which  fur* 

purchaibr,  render  was  accordingly  made,  on  the  21ft  of  the  fame  Decemier^ 

iumfejf  to  and  William  Wat/on  was  admitted  thereupon.    This  was  volun^ 

cion'cNf  thV  '^O^*  ^^^  without  any  confiJeration,  other  than  natural  love  and 

^^^  ajpf^ion. 
/SSa/Jf         That  in  the  year  1 767  the  defendant 'paid  his  addrcflcs  to 

■  2d^"*f "'•    ^^^^^  ^^^ »  *^^  ^  ^^Py  ^^  *^  ^^^*  furrcnder  was  ifaewn  by 

aOdt,  mua  the  defendant  to  her  and  her  father;  who  thereupon  gave  their 

chafiw^iiiii  ^^^"f^n^  '^  ^hc  marriage,  which  foon  after  happened. 

>/tf»orfor        That  William  Wat/in  afterwards,  on  the   nth  of  January^ 

f2^«7«^   '  ^^'ii Surrendered  ^hc  fame  premifes  to  the  ufe  of  Hu^h  Wat/on^ 

«'«'^««     the  lejfor  of  the  plaintiflF  in  the  firft  demife,  and  who  was  his 

confide-       nephew  by  a  younger  brother,  bis  heirs  and  affigns  for  ever  %  and 

I«*£mo*?  ^y  *  *'^  ^^  ^^^  ^*°^^  ^*^^»  executed  by  William  Watfin^  reciting 

mty.^gere,  that  Hugh  Wat/on,  Upon  the  propofal   and   at  the   requefi  of 

mT^mn    William  Watfin,  had  come  to  an  agreement  with  WUliam  Wat^ 

thcftat.  ay  fin  for  the  abfolute  purchafe  of  the  faid  premifes  for  Hitfiim  of 

200  /.  and  reciting  the  faid  furrendcr  j  in  purfuance   thereof 

William   Waifon  acknowledges   the  receipt  of  the  200/-  from 

Hugh  Waifon^  in  full  for  the  purchafe  of  the  premifes-,  and  cove^ 

nants  with  Hugh  Watfon^  that  he,  William  Watfin^ve^  owner  of 

die  premifes,  and  had  good  right  to  furrender  the  fame  to  Hugh 

Waifon  and  his  heirs  $  that  thry  might  quierly  enjoy  the  fame^ 

free  from  incumbrances  ;  and  that  Jrilliam  Watfin  and  his  heirs 

would  make  further  afTurance.  There  is  a  receipt  on  the  back 

of  the  deed  for  the  confideration  money,  figncd  byx  Willimri 

Waifon  5  and  the  money  was  proved  to  have  been  paid  by  Hugh 

Watf^ 
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Waifon  to  Williaih  Watfon^  at  the  execution  of  the  deed.     Hugh    1777^ 

Watfin  was  on  the  12th  of  Janmrj^  i773»  admitted  upon  the ^ 

faid  farrender,  and  entered  into  poffcffion  of  the  prcmifcs-  ^^^^ 

That  Hugh  Watfon^  fomc  time  before^  and  at  the  time  of,  the  l^^"^* 
furrender  to.  him  in  1773,  htiew  of  th^  former furrender  in  1763. 
That  the  'premlfes,  at  the  time  of  the  lad  furrender  to  Hugh 
WatfoKf  were  worth  between  50/.  and  60/.  per  annum  \  and  thic 
inheritance  worth  between  1800/.  and  2Coo/.  That  Williatu 
Watfon  died  on  the  21ft  January  i774»  and  the  defendant 
Rotttledge  brought  this  eje£lment ;  and  thereby  got  pofleffion  of 
the  premifes ;  Hugh  Walfin  then  being  a  prifoner  for  debt  in 
CartifU  gaol,  having  been  committed  on  6r  about  the  28th 
Aprils  1774,  and  making  no  defence  to  the  a£lion.  ThatHi^^i^ 
Watfon  afterwards  took  the  benefit  of  the  infdvent  debtors'  aft  ;  * 

and  x!ci2X"  Lovithtan  and  Armjlrong^  the  two  leflbrs  in  the  fecond 
demife,  are  aflignees  of  ah  Hugh  Watfon\  edate  and  effefls 
under  the  faid  ad,  by  an  ai&gnment  made  the  7th  OEtober  1774. 
The  quelUon  was.  Whether  the  plaintiffs  were  entitled  to  re- 
cover ?  and  if  they  were>  then  a  verdicl  was  'to  be  entered  ac- 
cordingly. 

Mr.  Wood  for  the  leflbr  of  the  plaintiff.  The  point  made  by 
the  plaintiffs  at  the  trial  was,  that  the  Jir/l  furrender  in  1763^ 
being  mere/y  voluntary,  was  by  force  of  the  ftat.  27  EL  e.  4.  null 
and  void,  in  refpe£t  of  the  fecond,  furrender  in  17739  under 
which  he  claimed  ;  he  being  therein  a  bond  fide  purchafor  of 
the  premifes  in  queftion  for  a  valuable  confideraiion.  E  contra^ 
it  was  contenHed,  on  the  part  of  the  defendant,  i.  That  the  ftat. 
27  EL  c*  4.  docs  not  extend  to  copyholds :  2.  That  a  purchafor 
for  the  conflderation  of  200  /•  only^  where  the  eftate  was  fairly 
,  worth  2000 /•  is  not  fuch  a  purchafor  as  the  (tatute  meant  to 
proteft  againft  a  prior  voluntary  fettlement.— As  to  the  firft 
point,  the  general  words  of  the  ftatute,  viz.  <*  every  eftate  in 
<<  lands,  tenements,  or  other  hereditaments  nvhatfoever**  are  in 
themfelves  clearly  large  enough  to  comprife  every  fpecies  and 
denomination  of  eftate  of  whatever  quality.  If  fo,  there  is  no  rea« 
fon  in  law,  policy,  or  common  fenfe,  why  they  (faould  not  be 
conftrued  to  extend  to  copjrholds.  The  diftindion  upon  which 
copyholds,  in  ancient  times,  were  adjudged  not  to  be  within 
the  provifion  of  fome  of  the  earlier  ftatutes»  as  the  ftat.  of 
W:J{.  2.  de  donis  conditionalihus,  and  the  ftat.  13  Ed*  i.  of  elegits, 
U  foreign  to  this  cafe.  In  thofe  tinies«  copyholds  were  mere 
tenures  in  villenage  i  the  ground  therefore  upon  which  they 

were 
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'777*     vcrefaddto  be  cxcludrdj  uolefs  panicularl]r  mentioned,  wai 

•T for  the  fake  of  the  lord,  that  ftrangers  might  not  be  impofc<f 

^e°rlx      ^P^"  ^^^  againft  his  confent.     But  that  reafon  has  ceafed  long 

Rcu  T.  2go ;  and  fo  it  had,>cfore  the  (tat*  27  E/iz.  c.  4 ;  copyholds  be- 
ing at  that  time  fixed  and  permanent,  fubje£l  to  alienatiouj  and  . 
to  every  fpecies  of  modification  incident  to  freehold  eftates.  The 
true  rule  to  go  by,  is  laid  down  iu  Htydon*s  cafe,  3  Co.  8- 
whcre  upon  debate,  in  what  cafes  the  general  words  of  an  ad  of 
parliament  (hall  extend  to  copyhold  eQates,  it  was  agreed  by  the 
whole  court,  **  that  where  an  a£k  of  parliament  alters  the  firvicei 
*'  tenure  or  intered  in  the  land,  in  prejudice  of  the  ford  or  tenantf 
*'  there  the  general  words  of  fuch  adi  ihall  itot  extend  to  copy<- 
**  holds ;  but  if  made  for  the  good  of  the  we.il  public,  and  n$ 
•*  prejudice  enfues  to  the  lord  or  tenant^  there,  copyholds  are 
*^  iviihin  the  general  purview  of  it;"  and  accordingly  it  was 
there  adjudged,  that  copyholds  were  within  that  branch  of  the 
flat.  31  Hen.  8.  r*  13.  which  avoids  all  leafes  by  ecclefiaftical 
perfons  contrary  to  the  provifions  there  made.  No^  the  princi- 
ple of  that  cafe  is  particularly  applicable  to  the  prefent ;  both  fta* 
tutes  being  made  in  fuppreflion  of  fraud ;  tbat,  to  preventyrtftf- 
duieni  leafes  \  this^  to  picvcnt /raudufent  grants.  The  above  rule 
has  been  the  leading  principle  in  all  fubfcquent  cafes,  4  Co.  26. 
tipon  the  flat.  32  Hen.  8.  c.  9.  againft  buying  of  titles.  9  Ce* 
104.  Margaret  Podger^s  cafe  upon  the  flat.  4  Hen.  7.  c.  24.  of 
fines.  6  Co.  37.  upon  the  ftattite  13  EL  c.  10-  G/w^r  vcrfus 
Cope^  3  Lev.  326.  Carthew,  205;  S.  C;  Upon  the  ftat.  32 
Hen.  8.  c.  34.  in  which  latter  cafe,  the  coprt  faid,  **  thai  the 
*'  only  reafon  why  copyholds  have  been  adjudged  not  to  be 
«  within  the  purview  of  other  (latutes  is,  becaufe  of  their  bc- 
«  ing  a  prejudice  to  the  lord."  But  here^  no  poiEble  prejudice 
4can  arife  to  the  lord  *,  -  it  can  work  no  alteration  in  the  fervice^ 
tenure  or  intereft  of  th^  land ;  it  will  vary  no  cbftom  of  the 
hianor ;  nor  can  any  injury  arife  to  the  tenant.  No  reafon  can  be 
afiigned  either  in  policy  ot"  common  fehfe  why  the  piirview  of  the 
ftat.  27  El  c.  4.  fliould  not  extend  to  copyholds;  it  is  for  the  pub- 
lick  weal  that  it  fhould;  and  except  a  di£}um  of  Bhncowej  juftice^ 
in  the  law  of  n'fi  prius  108.  there  is  no  cafe  dr  authority  againft 
It. — The  next  qjicfihn  isy  Whether  the  cinftdtratlon  that  paflcd 
In  this  cafe  under  the  fecohd  fUrrehder,  is  fuch  a  conGderation  as 
will  difeot  ihzfirjl  voluirtary  fcttlcment  ?  As  to  this  part  of  the 
tafc,  t'lvo  of  tliC  fafls  dated  are  totally  immaterial.  \Jl.  The 
4lefcndant*s  marriage  \  becaiifc  it  does  not  appear,  that  either 
fFilliam  JVatfon  or  Hugh  IVatfoH  y^cttpHvp  to  the  fifft  furrender 
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being  (hewn  to  the  defendant's  wife  and  her  father,  before  the      1777. 

marriage.     2^/^,  Th^it  Hugh  H^at/oH  h^id  notice  of  the  fiilt  fur- • 

render.  But  it  has  hecn  decided  that  fuch  notice  niake$r  no  p,^^^, 
difference  J  becaufe  the  ftatutc  cxprefsly  f^ys,  that  fuch  fraudu-  Ro"t- 
lent  conveyance  fliall  be  void  ;  5  Cc»  6oi  Gooch's  cafe,  .  The 
fingle  queftioii  therefore  is,  Whether  a  purchafor  for  a  valuable 
confideration^  but  fliort  of  the  full  value,  (hall  defeat  a  mere 
voluntary  purchafor  who  has  given  no  confideration  at  alL  Now 
the  words  of  the''ftatutc  are,  <«  for  money  or  other  good  conjider* 
<<  ation^^  and  they  are  repeated  in  different  fefiions ;  2.  4, 5.  But 
in  no  part  of  the  (latote  is  it  faid,  *<  the  exaBfull  value  muft  be 
•*  given;"  nor  do  the  words  ^^ good  confideration i^  in  their  natural 
acceptation  and  meaning,  import  ^^full  value.*'  All  they  mean  is 
that  a  valuable  confideration  fhzW  be  given  :  Arid  fo  are  all  the 
authorities  in  the  books.  Twiners  cafe,  3  Rep.  80.  Reports  temp. 
Finch,  102.  Caf  temp.  Talbot^  64.  3  IVilf.  356.  Here,  200/. 
was  a£lually  and  bond  fide  paid,  and  the  receipt  of  it  acknow- 
ledged in  the  deed.  1  here  is  no  pretence  to  fay  that  any  indircfl: 
means  were  ufcd  to  obtain  this  fubftfquent  furrender.  TJie  party 
was /i/iyirriV,  and  he  has  even  covenanted  for  further  aflurance. 
Had  the  confideration  been  merely  cohurahk  or  nominal  onlv,  as 
5/.  I  admit  it  would  have  been  bad.  But  it  is  a  valuahl':  con- 
fideration bond  fide  paid  by  one  party  and  received  by  the  other, 
and  therefore  clearly  proteSed  by  the  ftatutc  againft  the  prior 
voluntary  fetflcment. 

Lord  Mansfield. — The  ftatute  does  not  fay  a  voluntary  fet- 
flcment (hall  be  void,  but  that  ^.  fraudulent  fettlement  fliall 
be  void.  There  i$  no  part  of  the  adi  of  parliament,  which  af- 
fedls  voluntary  fettlements  eo  tiomine^  unlefs  they  are  fraudulent. 
To  be  fure,  it  is  very  difficult  againft  fair  honeft  creditors  to  fup- 
port  a  voluntary  fettlement.  It  is  laid  down  in  a  cafe  by  Hale 
that  a  voluntary  fettlement  may  be  good.  And  the  cafe?  cited 
from  Talbot  and  Wilfon  fupport  that  do£lrine :— I  remember  a 
cafe  before  Lord  Hardivicke^  where  a  woman  who  was  polTefled 
of  an  eftatc,  and  having  children  by  a  former  hufband,  was 
about  to  marry  again.  But  before  (he  married,  and  becaufe  (he 
was  going  to  marry,  (he  made  a  yoluntary  fettlement  of  her  cflatc 
upon  her  children.  Her  fccond  hufband  afterwards  perfuaded 
her  to  join  in  a  falc  of  this  cftate  for  a  valuable  confideration; 
and  the  queftion  was,  Whether  the  fettlement  was  void  ?  The 
court  held,  that  her  doing  a  rational  a£t  withoift  any  intention 
or  view  of  defeating  any  body,  would,  not  render  the  fettle- 
ment fraudulent^  though  it   was  abfolutely   voluntary,      The 
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I'm*  name  of  this  cafe  was  Newfiead^crtus  StarU.  I  remember  anotker 
caufe  before  Sir  Tfjomas  Clarke  who  fat  for  the  Chancellor,  wheie 
the  queftion  wns^Whether  a  voluntary  fettlement  ihould  be  coa- 


DOE 

Rout.      Cdered  as  fraudulent  i 


Mr.  Norton  for  the  defendant,  fubmitted  four  points  to  the 
coofideration  of  the  court ;  alledging  that  if  he  was  right  hi  anj 
one  of  the  four,  the  defendant  would  be  entitled  to  retain  the 
verdi£l.  Firft%  That  the  copyholds  not  being  within  the  mif- 
chief  intended  to  be  remedied  by  the  a£t,  were  not  comprehend* 
cd  under  the  general  words  <*  lands  and  tenements''  ufcd  in  the 
flat.  27  EL  c>  4.  Secondly^  that  the  furrender  in  favour  of  the  de- 
fendant Rotttledge^  though  made  from  the  confideration  of  na- 
tural love  and  afTedion  only,  was  not  fraudulent,  and  therefore 
void,  as  againd  the  IcfTor  of  the  plaintiff.  ThirdlyjT!hzl  if  it  was 
void,  at  the  commencehient,  it  became  good  afterwards  from  its 
being  the  principal  motive  and  inducement  to  Hannah  Bell's 
marriage  with  the  defendant.  And  fourthly^  on  which  point  he 
principally  relied,  that  the  fecond  furrender  in  favour  of  the  Icf- 
for  of  the  plaintidF,  was  itfelf  fraudulent  and  void,  the  furren- 
deree  having  had  notice  of  the  former  furrender^  and  paying  no 
more  than  200  L  for  the  premifes,  when  their  real  and  known 
value  was  2coo/.  In  fupport  of  the  ift  point,  he  cited  3  Ce, 
9.  a.  on  the  con(lru6lion  of  flat.  13  Ed.  t.  which  gives  ^nekgit, 
and  was  adjudged  not  to  extend  to  copyholds.  Cro*  Car.  44.  on 
the  ftat.  27  H.  8.  which  transfers  the  pofleffion  to  the  ufe. 
Lut.  1190.  on  the  flat.  12  Car.  2«  24.  which  enables  a  father 
to  difpofe  of  the  guardianfliip  of  his  fon  ;  and  Buller^s  Nt.  Prf. 
p.  io8.<-»0f  the  fecond  point,  2  Fern.  44.— Of  the  third.  Doth 
glas  and  Ward^  Chan.  Cafes,  lOO.  i  Lev.  150.  x  Sid.  124* 
Eq.  Rep.  37.  Pre.  Ch.  275.  And  of  the  fourth  point,  3  Cr. 
83.*.  Cro.  Eiiz.  445.  3  Co.  77.  I  Bur.  Rep.  396,  And 
upon  thefe  authorities  prayed  the  court  to  give  judgment  for  the 
defendant* 

Lord  Mansfield,  after  dating  the  cafe,  delivered  his  opinioa 
as  follows:  The  quedion  referved  upon  the  fpccial  cafe  is, 
••  Whether  the  plaintiffs  are  entitled  to  recover  ?'* 

In  the  argument  of  this  cafe,  four  qucdions  have  arifen. 
The  firft,  "  Whether  the  dat.  27  EL  c.  4.  extends  to  copyhold 
"  edatcs  V  If  it  doej,  thcnfecondly,  "  Whether  the  fird  deed,  of 
"  1 763,  is,  under  all  the  circumdances  of  this  cafe,  2 fraudulent  cf^ 
«  vinous  deed  within  the  true  intent  and  meaningof  the  datutc?**  If 
it  is,  then  the  third  quedion  that  arifes  is,  **  Whether  the  plaintiff 
**  comes  under  fuch  a  fettlement  within  the  meaning  of  that  ftatute, 
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•«  as  will  entitle  him  to  have  the  other  fct  afidc?"  The Jourtb  1777* 
and  Jaft  quedion,  which  however  was  not  made  at  the  bar,  but  * 

<<  which  in  my  mind  may  arife,  is,  Whether  if  the  firft  deed  can*  t>erfrs 


**  not  be  fet  aHde  in  toto  for  the  benefit  of  the  aflignees,  the  bank- 
*<  rupt  has  any  right,  asagaind  the  prefcnt  defendant,  to  be  con- 
'<  fidered  as  an  incumbrancer  for  200  /.  the  purchafe  money  i" 

As  to  the  jfiy?  queftion,  there  is  great  reafon  to  fay,  that  the 
ftat.  27  EL  c.  4.  docs  extend  to  copyhold  edates :  Bat  it  is 
(Irange  that  fuch  a  point  (liould  be  firft  agitated  at  this  time* 
I  (hould  rather  think  it  has  been  taken  for  granted,  that  the 
ftatute  does  exUnd  to  copyhold  eftates  ;  bccaufe,  in  being  fo  con- 
flrued,  it  can  work  no  prejudice  to  the  Lord  ;  and  the  ^bje£t  of 
the  ftatute  is  to  fupprefs  fraud.  But  it  is  not  necelTtry  abfo^ 
lutely  to  determine  that  queftion.  I  will  fuppofe  for  the  fake 
of  argument  that  it  does ;  and  fuppofing  it  does,  I  am  ftill  of 
opinion  againft  the  plaintifF  in  this  cafe. — The  next  queftion 
then  is,  Whether  the  fettlement  of  1763  is,  under  all  the  cir- 
cumftances  of  this  cafe,  eovtMus  zn^i  fraudulent  within  the  true 
intent  and  meaning  of  the  ftat.  27  El.  c.  4.  ?  Now,  in  that 
ftatute,  there  is  not  a  word  that  impeaches  voluntary  fettlements^ 
merely  as  being  voluntary  fcttlements ;  but  z%  fraudulent  and  covi-^ 
nous.  The  title  of  the  ftatute  is,  <<  againft  covinous  znd  fraudu^ 
«  lent  conveyances,"  where  nominally  one  man  paJJeSy  and  where 
nominally  his  eftate  is  conveyed^  to  another ;  but  where  in  fad,  io 
is  agreed  that  the  grantor  (hall  keep  it  to  his  own  ufe,  and  fo 
to  anfwer  other  purpofes  of  fraud. 

The  enaSing  part  confiders  it  in  the  fame  4ight,  and  makes  ait 
exprefs  provifion  againft  fuch  pradices,  as  if  they  were  a  crime  i 
For  it  fays,  {feB,  3.)  "  that  all  parties,  t^c.  to  fuch  fraudulent 
**  grants,  ff'r.  who  fliall  attempt  to  defend  the  fame,  fhzWforfeii 
«*  one  yearns  value  of  the  lands y  &c.  fo  purchafed,  and  alfo  being 
*«  lawfully  convi£ted,  fliall  fuffer  ftx  months*  imprifinment  with« 
•«  out,  tsfr."  But  no  perfon  making  a  voluntary  fettlement  by 
way  oi  provifton  for  his  family^  was  ever  Confidqred  in  that  crimi* 
jial  light*  Where  a  fraudulent  ufe  is  made  of  a  fettlement,  that 
indeed  may  be  carried  J>ack  to  the  time  when  the  fraud  com* 
mcnced* 

A  cuftom  has  prevailed  and  leant  extremely,  to  c^nftrlte  vo« 
luntary  fettlements  fraudulent  againft  creditors.  But  if  the 
oircumftances  of  the  tranfaAion  (hew  it  was  not  fraudulent  at 
the  time,  it  is  not  within  the  meaning  of  the  ftatutea,  though 
no  money  was  paid*  For  inftance,  what  is  generally  done  in 
SMrriage  fettlements*    If  a  father  upon  the  mariiage  of  his 
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1777.     eldeftfon,  in  a  fcttlcmcnt  upon  him^  makes  remainders  to  half 
■'  a  dozen  younger  brothers  after  the  conGderatiou  of  the  marriage, 

w»/m  Aofe  remainders  are  good  within  the  meaning  of  the  ftatute 
RowT-  againft  any  claim  of  creditors.  And  the  reafon  is,  becaufcit  was 
a  good  fettlement  at  the  time.  A  father  has  a  right  to  give  his 
eftate  to  all  his  children  ;  and  therefore  may  fairly  fay,  unlefs 
you  agree  to  thefe  limitations,  I  vi^iH  not  join.  Again,  a  mar- 
riage is  had :  SuppoGng  any  relation  has  money  in  his  hands  be* 
longing  to  the  woman*,  and  fays,  ^*  I  will  not  pay  the  money  unlefs 
*  **  yx)u  make  a  fettfement." — A  fettlement  in  confequence  is  miade. 

It  is  a  voluntary  fettlement ;  but  the  court  will  fay,  it  is  a  geod 
confideration. — Again,  the  cafe  of  Newftead  v.  Searle  is  very 
ftrong.  There  a  woman  going  to  marry  a  fecond  hufband, 
lAakcs  a  fettlement  on  her  children  by  her  firft  huiband.  This 
was  a  tranfaAion  very  proper  at  the  time,  without  any  intention 
on  her  part  of  defeating  it  afterwards;  but  on  the  contrary,  mean- 
ing to  put  the  eftate  out  of  her  own  power  by  making  the  fet- 
tlement.    That  made  it  good,  though  a  voluntary  (ectlemenr. 

One  great  circumflaoce  which  (hould  always  be  attended  to 
in  thefe  tranfa£lions  is,  Whether  the  perfon  was  indektd  at  the 
time  he  made  the  fettlemenr:  If  he  was,  it  is  a  ftrong  badge  of 
fraud.  In  the  prefent  cafe  it  is  not  exprefsly  ftated,  but  I  take 
it  for  granted,  that  William  Watfon  had  no  children  of  his  own. 
He  had  different  nephews.  In  1763  he  meant  to  make,  and  did 
make,  a  fettlement  on  his  nephew  by  his  fitter.  This  was  no- 
torious i(f  the  whole  country  *,  it  was  entered  upon  the  records 
of  the  court,  and  every  body  might,  and  did  fee  it.  What  is  the 
confequence  of  it  ?  The  nephew  gets  credit :  for  it  is  nota  fecret 
private  tranfa£Uon  :  And  though  what  happened  previous  to  the 
marriage  cannot  be  coupled  with  this  cafe,  becaufe  the  know- 
ledge of  it  cannot  be  brought  home  to  William  or  Hugh  Watfon ; 
yet  it  (hews  that  that  happened  which  in  general  is  fuppofed  to  ' 
happen  from  an  a^  of  this  kind.  The  party  gains  credit  by  it. 
And  if  it  gave  him  credit,  he  might  likewife  get  a  marriage  by  it* 
He  appears  therefore  publickly  for  ten  years  together,  with  the 
knowledge  of  his  uncle,  entitled  to  the  inheritance  of  his  eftate. 
There  is  no  allegation  that  William  Wat/on  the  uncle  owed  a  far- 
thing at  that  time,  or  left  a  fingle  debt  undifcharged  at  his  death. 
On  what  ground  then  can  this  ^rft  furrender  be  confidered  or 
conftrued,  covinous  ox  fraudulent  F^^yfixii  refpe£k  to  notice^  ia 
the  cafe  of  creditors,*  it  is  not  material,  whether  a  fnbfequent 
purchafor  has  notice  or  not,  of  a  former  fraudulent  fettlement : 
For  it  has  been  determined  at  law^  and  therefore  muft  ftand,  that 
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a  man's  having  notice  of  a  former  fettlement  which  was  fraudu-     1777. 
lent,  fhall  not  prevent  his  avoiciigg  it  the  fame  as  if  he  had  been 


ignorant  of  it:  becaufc  if  he  knew  the  tranfa£liony  he  knew  it      ^^^* 
was  void  by  law  ♦.    But  there  was  no  notion  at  that  time,  that      Roitt. 
courts  of  law,  in  modern  determirrations,  would  have  gone  fo  far  •  ^Co.  60, 
as  they  have  done,  in  conftruing  voluntary  fettlements  fraudu-  S^'^'^s  — 
lent  agamft  creditors.  ^gy  g©^. 

But  in  rcfpeft  of  voluntary  family  fettUmentSy  to  be  fure,  notice 
varies  it  much.  In  the  cafe  of  a  latter  Itatute,  the  Eegijler  AEl\^  x  stat. 
though  it  is  faid  there  pofitively,  **  That  a  regiftered  deed  (hall  y^""  '** 
**  take  place  of  an  unrcgiftered  deed,"  from  whence  it  might  be 
argued,  that  if  a  perfon  knew  of  an  unregiftcred  deed,  it  (hould 
not  (land  againft  him :  Equity  fays,  if  the  party  knew  of  the 
unregiftered  deed,  his  regiftered  deed  Aiall  not  fet  it  a(ide  :  be- 
caufc he  has  that  notice  which  the  a£l  of  parliament  intended  be 
Ihould  have.  • 

I  now  come  to  the  confideration  of  the  third  ^quedion, 
'•*  Whether  the  deed  of  1773  is  fuch  a  deed  as  is  entitled  to  pro- 
'*  teAion,  and  ought  to  fet  the  other  a(ide  ?"  In  order  to  do  that 
it  (hould  be  a  bona  fide  tranfaElion^  and  "i^  fair  pur  chafe  ^  in  the  un- 
derftaiiding  of  mankind ;  or  for  a  good  confideration^  as  a  fettle- 
ment  upon  a  marriage,  in  confideratiori  of  the  marriage  \  and 
there,  fuch  a  fettlement  would  fet  afide  and  take  place  of  a  for- 
mer fraudulent  deed.  It  is  not  neccifary  that  it  (hould  be  for 
money :  but  it  mud  be  ia  fair  bona  fide  tranfa£lion :  if  it  is  colour- 
able only  it  cannot  (land. 

Now,  what  are  the  circumdances  of  the  fecond  fettlement  in 
'the  prefent  cafe?  Manifeftly  a  mere  contrivance.  The  plaintiff 
had  notice  of  the  former  fettlement.  William  Watfon  the  uncle 
had  changed  his  mind :  What  was  to  be  done  to  fet  the  prior 
deed  afide  ?  A  new  one  was  to  be  made  under  fuch  circumftanccs, 
and  for  fuch  a  confideration,  as  they  thought  would  cfFeftUate  the 
purpofe.  They  agree,  therefore,  that  all  afFccEiion  was  to  be  left 
out ;  no  generofity  to  appear  or  be  mentioned :  but  the  plaintiff 
is,  "  at  the  requefl  of  the  feller^*'  to  agree  to  give  a  price  which 
it  is  to  be  fuppofed  fully  fatisfies  the  feller.  It  is  a  grofs  fraud 
and  no  purchafe  at  all :  The  confideration  of  2co/.  which  is  to 
fupport  it  as  a  deed  for  valuable  confideration,  compared  with 
the  real  value  20C0/-  (hews  it  to  have  been  no  purchafe  at  all ; 
but  a  gift. 

Then  comes  thcyowr/A^quedion,  which  may  arife  in  this  cafe, 
^*  Whiither,  as  againft  the  prefent  defendant,  the  aflfignees  of  the 
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ij'jj,     ^^flzintiE  Hugh  Wat/on  are  entitled  to  be  confidered  as  incumbratw 

■  •'  cers  for  20c/?**  As  to  that,  moft  undoubtedly,  if  William  WaSfon 

wjki      hinafclf  had  corac  to  be  relieved  agatnft  this  fcttkmcnt  in  1 7731 

Rout-  faying,  it  was  by  coUuGon,  and  a  fraud  againd  the  firft,  he  could 
not  be  relieved  without  paying  the  200/.5  and  the  complete  relief 
would  be,  to  put  things  juit  in  the  (ituation  they  were  before. 
But  that  is  not  this  cafe ;  for  here  the  plaintiff  comes  againft  a 
(third  perfon,  whofe  eftate  William  Wat/on  the  vendor  could 
not  charge  with  a  farthing :  And,  moreover,  he  comes  fraudu- 
lently, with  full  notice  that. the  eftate  had  been  fettled  upon 
the  defendant  ten  years-  There  is  no  colour  therefore  to  fct 
vp  any  claim  againll  the  defendant  to  this  fum  of  money. 

Mr.  Juftice  Aston. — As  to  the  purchafe  money  (the  200/.) 
the  afligifees  cannot  come  again (t  the  defendant  RoutUdge^  but 
they  may  come  upon  the  aflcts  of  William  Wat/on, 

Witll  refpeft  to  the  ftatute  27  EL  r.  4.  the  cafe  in  Finch  Rep, 
I02-  feems  to  me  to  bring  the  deed  of  1763  within  that  ftatute, 
As  being  a  deed  upon  good  confideration.  Butfirft,  as  to  that  ftature 
extending  to  copyholds*  There  are  cafes,  where  the  words 
*<  lands  tenements  and  hcreditamentSi"  have  been  confidered 
as  extending  to  copyhold  cftates  as  well  as  to  other  lands.  The 
reafon  why  they  have  been  conftrued  not  to  be  included  in  the 
ftatute  of  £/<'jj/,  13  Ed.  i.  the  ftat.  27  Hen.  8.  and  the  ftat. 
X2  Car.  2.  c,  24.  is,  becaufe  otherwife  a  prejudice  would  arife 
%o  the  lord,  and  an  alteration  of  the  tenant  without  his  confent. 
I  fliould  rather  think  this  ftatute  did  extend  to  copyholds,  than 
pot.     But  it  is  not  neceiHiry  abfolutely  to  decide  that  point. 

Then,  as  to  the  firft  fettlement  being  a  good  one  within  the 
meaning  of  the  ftatute  27  El.  c.  4.  there  is  no  doubt,  but  when 
ffllliam  IPatfifti  the  qncle,  was  admitted  to  this  eftate,  under  the 
firft  furrender,  which  he  had  taken  to  himfelf  for  life,  with 
remainder  to  his  nephew  the  defendant  in  1763  \  the  furrender 
was  good  :  And  admittance  to  his  own  eftate  for  life,  was  an 
admittance  likewife  of  his  nephew  in  remainder  5  it  was  no- 
torious, and  gave  fair  credit  to  the  nephew.  A  great  deal  has 
been  faid  upon  the  conftrudion  of  the  ftat,  27  EL  c.  4.  Whether 
there  fliould  be  zfiiU  as  well  as  a  hdnafide  confioeration  ?  It  has 
been  faid  that  a  bona  jide  confideration  only,  is  mt  fiffficient — 
bqt  it  is }  and  the  confideration  peed  not  htjull;  for  a  tmrtgagivi 
a  good  confideration,  though  never  a  full  one.  The  tranfaaion 
in  1763  IS  a  very  fair  one;  but  the  fubfequent  furrender  in 
1 773*  ^^^  ^^  circumftances  of  it,  h  by  no  means  fo  5  for  the 

Durthafc 


MICHAELMAS  TERM  i8  George  III.  B.IL  714 

purchafe  moneyi  which  is  onljr  200/.  is  not  for  the  inheritance     I'jTjm 
(ingly,  but  likewife  for  the  cftatc  for  life  of  ff^tlliam  Wat/on  j  ■ 

and  the  receipt  exprcfles  it  to  be  in  full:  whereas  it  is  not  fo  \  ^^^ 
for  the  value  of  theai  both  together  is  found  to  be  at  leaft  Rout- 
2000  /. 

Mr.  Juftice  Willes  faid,  he  was  of  the  fame  opinion,  but  de- 
nied it  might  be  obfervedy  the  court  gave  no  abfolute  opinion 
upon  the  firft  queftion,  «♦  Whether  the  ftat.  27  El,  c.  4.  extended 
*'  to  copyholds  ?" 

AsHHURST,  Juftice,  concurred. 

Judgment  for  the  defendant. 


PuoH,  €t  uxor,  verfus  Duke  of  Leeds.  Mmiia^, 

Ncv.  »8tlu 

*  T^HIS  was  an  iflue  to  try  whether  a  Icafe  made  by  one  Go-  ^^  ^^^^^ 
dolphin  Edwards,  to  Ertzabeth  Pugh   the  plaintiff's  wife,  tpowerrc. 
and 'only  daughter  of  the  faid  Godolphin  Edwards^  by  virtue  and  Sar^a*^**** 
in  puxfiiance  of  a  power  referved  to  him  under  his  marriage  fet-  fettlenitnt 
tiement,  was  a  good  and  valid  leafc.    The  power  referved  was  21  yean  in 
*•  to  leafethe  premifes  for  any  term  or  terms  of  years,  not  exceed-  /!^#»»»'5«' 
**  ing  2 1  years  in  poffejion^  and  not  in  reverfion^  remainder  or  expe A-  >»,  granu 
«  anpy  }  referving  the  belt  improved  rent,  t^cJ*    The  habendum  oni^daugh! 
of  the  leafe  made,  was  in  thefc  woriU :  "  To  hold  to  the  faid  ^^^  ^^^ »«  ^ 
<«  Elizabeth,  her  executors,  tic.  from  the  day  of  the  date  of  the  commcnoe 
"faid  indenture  of  leafe  for  21  years,  to'f.'*— At  the  trial  of{ji^/^J^^   , 
the  iffue  at  the  Summer  Aflizes,  \^^^,  for  the  county  of  Salop,  fe-^  Adju<lged'» 
veral  objeftions  were  made  to  th^form  of  the  iflue ;  but  all  ^hiwoid 
waved  by  confent ;  and  a  verdift  was  found  for  the  plainttfF,  "/r^«*' 
fubje£i  to  the  opinion  of  the  court  upon  the  following  fa£ks :  ^ixltt^iu^ 
•«  That  Godolphin  Edwards  being  feifed  and  in  pofleflion,  exc--^'***^'*" 
<<  cuted  the  leafe  in  the  iflue. mentioned,  and  a  counterpart  coVding to 
«« thereof  was  executed  by  the  lefl'ec  •,  that  the  rent  of  57/.  re-  IndTiIiyS 
^*  ferved  by  the  leafe,  was  the  mod  and  beft  improved  yearly  »atifr: And 
«'  rent,  that  could  be  reafonably  had  for  the  premifes:  And  that  wiiUo!!^' 
"  the  faid  leafe  was  in  every  other  refpeft  made  agreeable  to  the  ^^"*  ^\Jf^ 
•«  power  referved  to  tnc  faid  Godolphin  Edwards,  excepting  in  'uateiM 
«  the  commencement  of  the  term  in  the  faid  leafe  mentioned.''  ^**^'  ^    . 
Upon  which,  the  queftion  fubmitted  to  the  court  was,  Whether,  coctoi//- 
thc  faid  leafe,  being  made  to  commence  ^^fw  the  day  of  the  date  ^^^^  ^^"'' 
thereof,  the  fame  is  duly  executed  according  to  the  terms  of  the 
^bove  mentioned  power  ? 

U4  l^r. 
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I— n.  Mr.  Jpneiiox  the  plaintiff  argued,  I  ft.  That  the  power  under 
•- —  -  which  the  leafe  in  queftioa  was  made,  being  a  power  referved 
-c/^^tf!  to  the  ancient  dominion  of  the  inheritance,  it  ought  to  receive 
Duke  of  ^  liberal  conllru£tion  ;  more  tfpecialiy,  as  the  execution  of  it  was 
for  a  meritorUus  confideration  •,  ^«.  as  a  proviGon  for  an  only 
daughter.  The  p^  ccife  form  therefore  need  not  be  purfued  %  ^nd 
fo  it  was  cxprefsly  held  in  Lord  Dariington  verfus  Pultney,  Eajtm 
•S^I>rajtSo.  15  Geo,  3.  B.  R.*  and  the  cafes  there  cited.  2.  If  lo,  the  vari- 
ance between  "  from  the  date"  and  *•  from  the  day  of  the  date," 
if  it  could  be  called  a  variance  at  all,  was  not  fuch  as  ought  to 
vitiate  the  leafe.  In  common  parlance,  they  are  the  fame  thing; 
and  in  Co.  Lit,  46.4.  and  C/rt)/c«'s  cafe,  5  R/'p.  i.  were  cxprcfs- 
ly  fo  adjudged.  Now  it  is 'not  difputed  tajt  **  from  the  date"  is 
a  good  Icafc  in  poflcdion.  Bcfides,  every  fair  intendment  is  to  be 
made  in  favour  of  a  deed  for  valuable  conGderation.  TI^  in« 
tention  of  the  parties  was  clearly  to  make  a  leafe  i«  ^fi^f^<?w. 
If  the  words  uftd,  therefore,  do  not  neccjfarily  exclude  the  day 
of  the  date,*and  create  a  rcverfionary  term,  the  court  ought  not 
to  put  a  forced  couftruftion  upon  them.  A  revcrfionary  intereft 
is  an  intereft  to  commence  after  an  intermediate  intervening  in-» 
terc(l,xand  fiich  alone  could  have  been  intemUd  to  have  been 
excepted  in  the  prefent  power.  But  there  is  no  interval  of  in- 
tereft between  the  end  of  one  day  and  the  beginning  of  another; 
the  law  fays,  there  is  no  f ration  of  a  day;  and  therefore  in  the 
cafe  of  a  freehold  leafc,  rather  than  overturn  the  deed  and  defeat 
the  intention  of  the  parties,  the  court  will  prefume  livery  was 
%  made  the  laft  moment  of  the  day.  2  IFilf  165.  So  here,  to 
efTeftuate  the  intention,  the  court  will  prefume  the  leafe  w^s 
made  the  hf!  moment  of  the  day.  As  to  the  cafes  derermincd 
lately  in  this  court,  they  were  determined  on  the  authority  of 
the  Countcis  of  Portland^  cafe  in  the  Exchequer'^  but  there  the 
court  were  equally  divided  5  therefore  it  ought  not  to  be  con  fide  r- 
ed  as  a  cafe  of  any  great  authority.  The  true  rule  to  go  by  is, 
the  intention  of  the  parties ;  and  here  unqueftionably  the  intention 
was,  to  make  a  Icafc  //;  poffc[f:zn^  and  therefore,  that  copftrudiou 
ouglit  to  prevail. 

Mr.  y.  Cowper^  contra^  for  the  defendant,  relied  on  the  au. 
thoritics  of  Doe  ex  dim.  Bayntun  verfus  fVatton^  Mich.  15 
t^/r<»,i89.  Geo*  3.f  Doe  ex  dim.  Gearing  v.  Shenton,  Mich.  16  Geo.  3. 
B.  R.  as  deciCve  of  the  point.  Thjt  the  objefkion  equaVly 
applied  to  chattel  Icafes  under  fuch  powers,  as  to  freehold. 
That  the  reafon  why  ia  lavr  a  freehol4  leafi;  to  commence  in 
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futuro  is  bad,  is  becaufe  the  freeholt)  canhot  be  in  abeyance.     It     1777* 
was  true,,  the  court  bad  fometimes  avoided  the  objeAion  in  the  ^-*-'  — • 
cafe  of  freehold  leafes,  by  faying,  that  till  Jivery,  the  freehold      J^rfi^ 
remains  in  the  grantor;  therefore,  where  livery  basin  fact  been     ^"i^«o^ 
made  at  a  future  day*,  the  court  have  adjudged  the  leafe  good : 
fo,  where  the  jury  have  prrfunied  livery  the  laft  moment  of  the 
day.     But  thefe  cafes  prove  the  objedlion  to  be  good  in  general, 
that  in  chattel  leafes,  the  party  is  bound  by  the  power;  in  free- 
hold, by  the  law.     If  fo,  the  prefent  leafe  is  clearly  bad,  for  the 
court  muft  intend  it  to  be  executed  the  day  it  bears  date,  and  to 
take  efFcft  immediately  ;  in  which  cafe,  it  is  clearly  a  leafe  in 
rcv<^rfion.     The  authorities  of  Co.  Lit.  46.  b.     i  Buljlr.  17  7* 
and  5  Rep.  i.  are  decifive,  that  "  from  the  day  of  the  date"  i6 
excltifive ;  and    if  "one  day  might  be  excepted,   twenty  or  % 
hundred  might ;  and  there  is  no  drawing  the  line.     Therefore 
this  power  is  ill  executed  and  the  leafe  bad. 

Lord  Mansfield. — The  cafes  that  have  been  determined 
herei  went  very  much  againft  my  opinion  and  that  of  the  court* 
But  they  were  determined  upon  the  authority  of  the  Cpuntefs  of 
Portland'^  cafe,  in  the  Exchequer^  fiippofmg  the  point  to  have 
been  fettled  by  that  determination.  But  I  have  fince  had  oc- 
*  cafion  to  reconfider  the  queftion.  I  think  the  ground  upon 
which  it  went,  and  the  cafes  there  cited,  have  been  miftaken. 
It  is  very  fit  that  a  folemn  judgment  (hould  be  given  upon  a  poinc 
that  has  been  fo  much  confounded. —-The  court  ordered  it  to 
Hand  over. 

Afterwards,  on  this  day,  being  the  lafl:  day  of  the  Term,  Eori 
Mansfield  delivered  the  opinion  of  the  court,  as  follows : 

This  cafe  was  an.iffue  to  try,  Whether  a  leafe  made  by  one 
Codolphin  Edwards^  bearing  date  the  loth  Ocfober  1765,  was  a 
.  good  or  bad  leafe.  The  cafe  went  down  to  trial,  and  feveral 
objc£lions  were  raifcd ;  but  they  were  all  given  up  except  one, 
which  was  this  5  that  the  leafe  was  made  for  21  years,  to  com- 
mence **  from  the  day  of  the  date*^  It  arifes  on  a  marriage 
fettlemcnt,  in  the  year  1724,  by  which  a  power  is  rcferved  to 
Godolphin  Edwards  to  make  leafcs,  with  many  rcftriftions  and 
qualifications,  and  among  the  reft  the  following;  "  that  they 
<«  were  not  to  be  in  reverfion,  remainder,  orexpeftancy  :"  And 
therefore  the  queftion  is,  "  Whether  this  be  a  leafe  inpojfejfmi  /"' 
And  it  turns  upon  this:  "  Whether  to  commence /r<?wi  the 
^«  day  of  \!citdate  in  this  deed,  is  to  be  cojiftrued  inclujive^  or  ^x- 
ff  gMve^  of  the. day  it  bears  date  f* 
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1777.        '  I  wiU  firft  conGder  k  as  fuppoGng  this  a  new  queftion  ;  mnd 

■^-  that  there  never  bad  exiiled   any  litigation  concerning  it.     In 

m/us      ^^^^  ligli^  ^h^  whole  will  turn  upon  a  point  of  conftru&iou  of 

Duke  cf     ihe  particle  ^^Jram"    The  power  requires  no  prccifc  form  to 

dcfcribe  the  commencement  of  the  leafe ;  the  law  requires  no 

technical  form.    All  that  is  required  is  only  enough   to    fliew 

that  it  is  a  leafe  in  pofTeffion^  and  not  in  reverfion  ;  and  therefore 

if  the  words  ufed  are  fufficient  for  that  purpofe,  the  leafe  will 

be  a  good  and  valid  leafe. 

In  grammatical  (lri£lnefs,  and  in  the  niceft  propriety  of 
fpeech  that  the  Engl'tjb  language  admits  of,  the  fenfe  of  the  word 
^*  frotn**  muft  always  depend  upon  the  context  znd/ubje^  matter, 
whether  it  ihall  be  conllrued  incli^ve^  or  excluftve  of  the  ter^ 
tninus  a  quo  :  and  whilft  the  gentlemen  at  the  bar  were  arguing 
this  cafe,  a  hundred  inftances  and  more  occurred  to  me,  both  in 
^  verfe  and  profe,  where  it  is  ufed  both  inclufively  and  exclufiveiy* 

If  the  parties  in  the  prefent  cafe  had  added  the  word  **  induGve/' 
or.  *«  excluGve,*'  the  matter  would  have  been  very  ckar.  If 
they  had  faid,  **  from  the  day  of  the  date  incluftve^*  the  term 
would  haye  4u>mmenced  immediately  ;  if  they  had  faid,  <<  from 
'<  the  day  of  the  date  exclufive^*  it  would  have  commenced  the 
next  day. 

But  let  us  fee>  whether  the  context  and  fubje£t  matter  in  this 
cafe.do  not  (hew,  that  the  con(lru£tion  here  fhould  be  inclufive, 
as  demonftrably.  as  if  the  word  ^'  incluGve*'  had  been  added. 
This  is  a  leafe  made  under  a  power ;  the  leafe  refers  to  the 
power  \  and  the  power  requires,  that  the  leafe  (hould  be  a  leafe 
in  pojeffion.  The  validity  of  it  depends  upon  its  being  in  pof* 
feflionj  and  it  is  m;lde  as  a  proviGon  for  an  only  daughter. 
He  muft  therefore  intend  to  make  a  good  leafe.  The  expreflion 
then,  compared  with  the  circumdances,  is  as  ftrong  in  refpefl 
of  what  his  intention  was,  as  if  he  had  faid  in  exprefs  words, 
«<  I  mean  it  as  a  leafe  in  pofleGion." — <*  I  mean  it  (hall  be  fo 
«  conftrued."— If  it  //  fo  conftrued,  the  word  "^rW  muft  be 
inclufive.  This  conftru£lion  is  to  fupport  the  deeds  of  parties, 
to  give  effej):  to  their  intention,  and  to  protcdt  property*  The 
other  is  a  fubtlety  to  overturn  property,  and  to  defeat  the  in- 
tention of  parties,  without  anfwering  any  one  good  end  or 
purpofe  whatfoevcr.  And  though  courts  of  juftice  are  fome- 
ttmes  obliged  to  decide  againft  the  convenience,  and  even  againft 
the  feeming  right  oi  private  perfons,  yet  it  is  always  in  favour 
of  feme  greater  fub/ic  benefit*    13ut  here^  to  coaftrue  *^  from 
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•*  the  day  of  the  date*'  to  be  exdufive^  can  only  be  to  defeat  the     1777. 
intcniion  of  the  parties.     If  fuch  a  conftni£tion  were  right,  it  '  ^ 

would  hold  good,  fuppofing  the  kflee  had  laid  out  ever  fo  much  '    ^^^ 
money  upon  the  eftate  ;  and  all  would  be  alike  defeated  by  a     ^^^^  ^ 
mere  blunder  of  the  attorney,  or  his  clerk*    Therefore,  if  (he 
cafe  ftood  clear  of  every  queftion  or  decifion  which  has  exiftcd^ 
it  could  not  bear  a  moment's  argument. 

Secofid/y,  I  will  confider  this  queftion  upon  the  authorities**— 
I  have  arranged  all  the  cafes  that  have  been  determined  in  Wf/lr 
minfier'iali,  in  order  of  time ;  and  when  I  come  to  ftate  them, 
you  will  be  furprifed  to  fee  they  ftand  fo  little  in  the  way,  as 
binding  authorities  againft  juftice,   reafon,  and  common  fenfe.  / 

All  they  Ihew  is,  the  great  uncertainty  of  the  meaning,  and  the 
impoflibility  of  putting  an  abfolute  fenfe  to  hold  good  in  all 
cafes }  they  are  themfelves  fo  many  contradictions  backwards 
and  forwards^  , 

The  firft  cafe  in  point  of  time  was  in  Mich.  4  EL  Dyer^ 
21 8.  b.  Moorcj  40.  £.  C.  This  was  a  queftion  that  arofe  upon 
the  ftatute  of  InroUmcnts,  27  H.  B.c.  16;  which  fays,  **  that 
^*  the  inrollment  (hall  be  made  nviihin  fix  months  next  after 
"  the  date  of  the  deed,''*  The  indenture  in  queftion  bore 
datethz  9th  OHober  1557  ;  it  was  inro/led  in  Chancery  on  the 
2i/f  March  1 558,  which  was  the  lajl  day  of  the  fix  months, 
reckoning  28  days  to  each  month  ;  and  making  the  day  of  the 
date^  excltiftve.  The  court  held,  **  that  the  indenture  was  well 
•i  inrolled,  and  that  the  words  **  next  after  the  date  of  the 
"  deed,"  were  exclufive  of  the  day  of  the  date,**  This  decifion 
was  in  favour  and  in  fupport  of  the  deed ;  otherwife  it  would 
have  been  void.  And  yet  it  has  been  determined,  that  in  a 
note  of  hand  payable  ten  t'X^^  after  fight  ^  the  d^^  of  the^^^Z  is' 
inclufive  ♦.  Why  ?  Becaufe  of  the  fubjeft  matter ;  that  there  ^  „  .,  - 
fhould  be  no  further  time  to  make  the  demand  :  and  yet  after  v  Hcfter, 
the  dayy  and  after  ftght^  is  precifely  the  fame  in  language.  \^m.  %%%.  ' 

The  next    cafe    is  Clayton*s  cafe,  5   Coke^  i.Mich.  27  El.  »  Lutw.  | 

The  point  in  queftion  was,   the  meaning  of  the  words  **  from  *5  9»    •  ^  | 

^*  henceforth,"  which  were  accounted  from  the  day  of  the  de- 
livery, and  as  much  as  to  fay,  ^'  from  the  making  .*"  But  the 
court  held,  that  '*  from  the  making**  was  incluftve^  and  *<  from 
•*  the  day  of  the  making**  was  exclufive. 

The  next  is,  Trin.  39  Eliz.  5  Co.  90.  BarwicVs  cafe,  which 

vras  a  demife  of  c  freehold  leafe  by  letters  patent  <<  habendum 

**  a  die  confeffionis  earundum  literarum  patentium  :**  The  day  of  the 

'  ^te  W9S  held  to  be  exclufive,  and  the  letters  patent  therefore  void« 

to 
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I'j'j'j.  In  Mtch.  4  ync.  Cro.  Jac.  135,  0/horn  v.  ^j?«/<rr,  *'  from  the 

mmm,  <'  dtiU^**  WTiS  held   to  be,  inclujive ^  amidiff<rrent  from  the  time^ 

pucH       or  ^ay  of  the  date,  which  is  cxclufivc. — In  Trim,  8  Jac.  Cra.  fat. 

Dukc4>f  258.  Llenveilyn  v.  JVilliamSj  it  was  held,  •«  that  from  the  date** 
and  "  from  the  day  of  the  date"  meant  &/A  exaflly  the  iknae 
thing,  and  both  exclufive  of  the  day. 

The  next  cafe  in  order  of  time  is  Trin.  9  Jac.  1  Bulf,  177. 
the  very  year  afterwards  ;  and  there  it  is  faid  by  Flemings  that 
^^  from  the  date^*  includes  the'day,  and,  "  from  the  day  oitbe  daie"^ 
excludes/ii.  Now  thus  the  cafes  ftand,  down  to  the  14th  oi  James: 
They  are  j^xand  no^  and  a  medtum  heUveen  them.  But  in  7rifu 
14  Jac.  1  Rolk's  Rep.  387.  3  Brdjf.  204.  S.  C.  Cchj  Chief  Juf- 
tice,  and  the  whole  court,  in  the  cafe  of  Bacon  vcrfus  IVailer^ 
held,  agreeably  to  Lle*weUjn*s  cafe,  Trin.  8  Jac,  that  "  from 
«  the  date,*'  and  "  from  the  day  of  the  da"te,"  meant  both  exadly 
{iitfame  thing,  and  both  were  excluftve. 

Thus  it  flood  then  hx  fettled  law  by  thcfe  two  filemnJj  ad^ 
judged  cafes^  that  both  meant  exoHly  the  fame  thing.  So  it  flood 
like  wife  at  the  time  of  the  publication  of  Cole*s  Commentary 
on  Littleton^  which  was  about  ten  years  afterwards;  and  fo 
clear  wa$  Lord  Cokcy  in  his  opinion,  that  the  point  was  (ettled 
by  thofe  two  judgments,  that  he  adopts  the  judgment  in  po- 
sitive words  without  re(lri£lion  or  qualification ;  and  in  Co,  Lit, 
46.  b,  he  lays  it  down  as  text  law,  that  both  mean  theyiw^  thin;r» 
and  that  both  are  exclufive.  So  it  fccms  to  have  flood  down  to  Trin, 
24  Cur,  i.^— At  that  time  ihnnkind  began  to  revolt  at  fuch  a  doc- 
trine. There,  in  th€  cafe  of  Cornifb  v.  Cavufay^  Aleyn^  77,  &iiU 
1 18.  S.  C.  in  an  adion  of  debt  againft  an  executrixj  the  plain- 
tiff declared  upon  a  leafe,  *«  from  the  day  of  the  date"  for  fcvcn 
years.  The  leafc  was  in  thefe  words :  **  From  the  day  of  the 
•*  date*  for  the  term  of  fcven  years,  from  henceforth  fuxt  and  rm- 
mediately  followitig^  wiih  a  great  many  other  words.  It  was 
contended,  that  though  ^^  from  the  day  of  the  date**  was  rxr/ir- 
fve^  yet  the  words,  "from  henceforth,  isfc.**  being  added,  made 
it  inctuftve :  and  this  was  objefted  as  a  variance  between  the  de- 
claration and  the  deed.  The  court  left  it  to  the  jury  :  The  jury 
threw  it  back  upon  the  court,  and  brought  in  a  fpccial  verdrft 
dating  the  leafe  verbatim^:  And  then  tlie  court  held,  that 
according  to  the  authorities,  ^^  from  the  day  of  the  date**  was  rx- 
4:luftve\  and  therefore,  the  plaintiff  had  miftaken  his  leafe. 
'But  at  the  fame  time  they  fecmed  fhocked  alt  its  being  fo  :  For 
fajr  the  court,  «  if  there  was  a  qucftion  upon  letters  patent 
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*<  like  BafvjicVs  cafe,  to  make  the  patr^t  geod^  the  jury  migkt     1777. 

"  find  they  were  made  the  laft  iaftant  of  the  day.'*  ^  Thw  they  — 

obferved  to  get  rid  of  the  force  of  a  wrong  detprminatioo.  Juft  vt>jus 
fo  Sir  Eardh  Wilmat  once  did.  in  a  cafe  that  came  before  him*  V*^^^  ^ 
He  left  it  to  the  jury  to  find  that  livery  was  made  the  laft  mo* 
ment  of  the  day.— -The  authorities  therefore  of  Cok^  LittUicn^ 
46.  b.  Bacon  v«  Waller  *,  and  Llewellyn  V«  Wdliams  f ,  were  *  3  Buiji. 
at  that  time  grumbled  at,  as  being  againil  the  fenfe  of  mankind,  ^^^  j^ 
againft  convenience  and  againft  juftice  \  and  founded  upon  fub-  3^7-  s*c. 
tletics  that  even  the  fchoolmcn  would  have  been  aihamed  of,  ^  .s7*  '^^' 
The  do£lrine  they  eftabliQied  was,  that  hib  meant  the^mr 
thing,  and  both  were  tMclufivti.  With  refpe£l  to  their  both  mean* 
ing  the  fame  thing,  unqueftionably  they  were  right.  For  what 
is  <<  the  date  V*  The  date  is  a  memorandum  of  the  <%  when 
the  deed  was  delivered  :  In  Latin  it  is  <^  datum  :"  and  <<  daium 
^'  tali  die  "  is,  delivered  on  fuib  a  day.  Then  in  point  of  law, 
there  is  no  fradlon  of  a  day :  It  is  an  indivifible  point.  What 
Is  "the  day  of  the  date  ?"  It  is  "  the  day  the  deed  is  delivered.** 
*<  The  date/'  therefore,  being  alfo  defined  to  be  the  day  the  deed 
is  delivered;  «  the  date"  and  <'  the  day  of  the  date"  muft  be 
the  fame  thing.  The  day  of  the  date,  is  only  a  fuperfluous  expreC- 
fion.  It  is  impoflible  in  common  fenfe  to  diitingui(h  the  one 
from  the  other.  "  Date"  docs  not  mean  the  hour  or  the  minute^ 
but  the  day  of  delivery :  And  in  law  there  is  no  fraftion  of  a  day. 
-—As  to  the  other  point,  that  "  from'*  (ball  in  all  cafes  be  con- 
ftrued  to  be  exclufive,  it  is  contrary  to  the  common  fignifica^ 
tion  of  language:  And  for  courts  of  juftice  to  determine  worda 
againil  the  intention  of  parties,  and  againft  the  generally  re- 
ceived fenfe  and  acceptation  of  the  words  themfelves,  is  laying  a 
fnare  to  entrap  mankind,  Ufage  decides  upon  the  force  of  lan^ 
guage  \  and  with  refpefl  to  this  word,  has  imprinted  on  the  un- 
der ftandings  of  men  in  general,  in  their  tranfaclions  in  life,  the 
fenfe  that  I  now  put  upon  it :  Whilft  courts  of  law  underftand 
it  in  a  totally  different  fenfe. 

Thus  it  ftood  down  to  the  6th  year  oi  William  and  Mary.    A 
cafe  then  happened  of  coofiderable  property,  and  not  merely  a 
queftion  of  pleadingj.  It  arofe  upon  a  prebendal  leafe  to  com-  iHatter  r. 
mcncCf  from  the  date  of  the  indenture.     The  fucccffor  wiOxed  to  '^^  3-^;«'- 
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avoid  it  on  the  ground  of  its  being  a  leafe  to  c6mmence  infu-  Raym.  ^4. 
turo.     The   cafe  was  fevcral   times  argued  j  againfi  the  leafe,  ^*  ^' 
upon  the  weight  of  authorities ;  and  in  favour  of  it,  upon  the 
ground  of  the  intention  of  the  parties,  "  ul  res  magis  valeat 
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IITJ.     **  fuamfiriat.^.   After  fevtnt  aigiraienrs,  Trety,  Chief  Jufttcr^ 
at  Sxtt^  ham  At  ftrcngth  of  reafon,  was  for  fupportiiig  the 


J^  ksfe  I  tnd  then,  ftaggered  by  the  weight  of  authorittes,  changed 
J**«  ^  bts  opinion  :  But  when  the  judgment  was  given,  he  abfentcd 
Umieif.  Powell  junior,  at  firft  followed  the  authorities  ;  but 
mfierwards  came  over  to  reafon  \  and  at  laft  it  was  agreed,  by 
tSeviltt  and  the  two  Powellf,  that  «  from  the  date"  ought  to  be 
eoDftmed  inelufrn^  and  therefore,  that  the  leafe  was  good.  Now 
tho*  there  was  foroethtng  faid  in  the  argument  as  to  the  diftinc- 
tion  between  the  date,  and  the  day  of  the  date,  the  authorities 
iaid  they  were  xiktfame\  and  yet  this  determination  went  to  the 
matter  of  right  in  die  queftion  and  fupported  the  leafe. 

The  ne^t  cafe  after  this  was  Trin.  1 1  Wm.  3.  1  Lord  Raym. 
4So.  It  was  upon  a  policy  of  infurance  dated  the  3d  September 
1697,  ^P^"  ^^^  ^^^  ^f  Si'  Robert  Howard^  for  a  year,  *<  from 
••  the  day  of  the  date*'  of  the  policy*  Sir  Robert  died  upon  the 
3d  of  September  1698,  'atone  o'clock  in  the  morning  :  And  HoH 
Chief  Jufticc  held,  that^^ww  the  day  of  the  date  was  exclufive  :  But 
he  held,  that  the  infurer  was  liable,  becaufe  in  law  there  is  no 
fraAion  of  a  day  \  and  Sir  Robert  died  at  one  o'clock  in  the  mom- 
jng»  whereas  to  vacate  the  policy  he  (hould  have  lived  till  twelre 
o'clock  at  night.  In  that  cafe  there  was  no  argument  to  be 
drawn  from  Hit  fubjeB  matter  \  for  in  the  policy  it  was  totally 
indifierent  when  it  (hould  begin  :  The  argument  rather  was, 
that  it  (hould  begin  the  day  after;  In  the  next  place  it  would 
have  included  the  infurance  if  it  bad  begun  that  day.  Lord 
Chief  Juftice  Holt  feems  to  have  confidered  it  as  a  favourable 
cafe  for  the  infured  ;  otherwife  he  would  not  have  had  recourfe 
to  the  old  maxim  of  law,  that  there  is  nofraBlon  of  a  daj^  He 
« 1&JS1.44.  cited  a  cafe  *  where  it  was  held,  that  if  a  man  lived  to  the  eve 
of  the  anniverfary  of  his  birth,  no  longer  even  than  till  one 
o'clock  in  the  morning  of  that  day,  and  made  his  will,  by  hav- 
ing touched  the  verge  of  the  day,  it  was  the  fame  as  if  he  had 
compleated  the  whole  day ;  and  the  will  was  declared  a  good 
one.  That  exifted  as  law  \  but  Holt  in  his  application  of 
it  turned  it  the  other  way.  I  look  upon  this  cafe  as  of  very 
little  authority}  there  being  no  argument  from  the  Jubjeei 
matter. 

Another  cafe  happened  fincc,  in  KiL  4  Ann.  Selgnorett  verfus 
Noguire'^2  Ld.  Raym.  1241.  This  cafe,  though  a  very  mate* 
rial  cafe,  was  not  cited  in  the  Exchequer,  the  prefent  point  not 
being  the  queftion  litigated,  but  arifing  out  of  fome  collateral 
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matter;  and  therefore  the  indexes  have  not  led  cottnfel  to  in     1777* 
It  was  upon  a  point  of  pleading ;  and  the  whole  court  held,    "■ 
that  to  aver  that  a  contrad  was  to  commence  *<  witk  the  day      Z^ 
*«  of  the  date/'  was  the  fame  thing  as  to  aver  that  it  commenced     ^^^  ^ 
"  Jhm  the  day  of  the  date/'  Holt,  Chief  Jufticc  faid,  that  «<  from      .  "**" 
<<  the  date"  was  inclufive\  and  f0|  was  the/ame  as  ^'  wib  the 
<*  date,"  but  that  "  from  the  day  of  the  date"  was  exclufivtJ* 
Bat  Powell  faid,  thnt  <<  from  the  date/'  and  <<  from  the  day  of 
<<  the  date,"  had  been  adjudged  to  be  the  fame  in  the  Common     ' 
Pleasm    That  cafe  in  the  Common  Pleas  is  not  to  be  found.     It 
could  not  be  the  cafe  of  Hatter  v.  AJb.    But  all  the  court  deter* 
mined,  that  ^*  frem  the  day  of  the  date"  was  the  fame  as  noith 
the  day  of  the  date,  and  inclujive.    If  <*  from  the  dat/*  there* 
fore  is  inclujive,  it  mud  be  the  fame  as  '<  from  the  day  of  the  date.*^ 
I  have  been  fupplied  with  another  cafe  this  morning  by  Mr. 
Juftice  Aftou :  The  name  of  it  is  Thomson  v.  Vanbeek^  before 
Lord  Hardtuicie  in  Mkb,  1736.  It  was  an  adion  brought  upon 
an  ufurious  contrad,  and  the  queftion  turned  upon  a  point  of 
pleading.   The  rule  laid  down  by  Lord  Hardwicke  in  that  cafe 
(hews  that  he  went  upon  the  fame  principle,  and  reafoned  juft 
as  I  do  now ;  that  **  the  conftru^lion  mud  always  depend  upon 
««  the  fubjc£t  matter." 

.  N.  B»  Here,  Mr.  Juftice  AJlon  ftated  this  cafe  from  his  own 
note  as  follows ;  Thompfin  verfus  Vanbeek  was  never  determined  I 
but  as  it  ftood  the  c^fe  was  this :  It  was  an  a£^ion  on  the  fta- 
tute  of  ufury.  The  declaration  faid  <<  giving  day  of  payment 
*«  from  the  a6th."  Upon  the  evidence  it  appeared,  that  the  bond 
was  given  on  the  27th.  The  queftion  was.  Whether,  as  the  de- 
claration ftated  "  giving  day  of  payment  from  the  26th,"  this 
was  a  variance  ?  That  depended  upon  whether  the  word  *^  front* 
Ihould  be  conftrued  ineluftvetA  the  26th,  or  exclufive.  What  Lord 
Hardwicke  faid  was  this  ;  "  The  computation  is  to  be  made  froni 
"  the  time  of  the  aft  done ;"  and  though  there  are  a  variety  of 
conftruftions  of  the  word  ^^from^^  yet  it  depends  entirely  upon 
the  natureofthe  thing ;  and  that  it  (hpuld  fo  depend  is  the  right 
rule.  The  confideration  for  the  intereft  paid,  is  giving  day  of  pay- 
ment. I  think  it  includes  the  day  ;  and  my  reafon  is,  that  it  would 
be  a  fttange  conftruftion  to  fay,  that  the  day  of  payment  (hall  be 
antecedent  to  the-  time  of  adrancing  the  money;  fo  ut  res  magis 
valeat  qnam  pereat^  it  is  incluftve.  But  the  cafe  was  never  decided. 
Thus  ftood  all  the  authorities  down  to  the  year  1743;  a 
period  of  two  hundred  years ;  not  much  to  the  honour  ^f  the 
learned  in   Wejiminjier^hgilli    to.  cmbarrafs  a   point  which  a 
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1777*    P^^^  ^^^  ^^  common  fenfe  and  underftanding  would  have  no 
difficaUy  in  conftruiog. 

There-  then  happened  a  cafe  of  great  litigation  in  the  ExcU^ 
quer,  which  arofe  thus :  Lord  Pembroke  had  got  a  leafe  froai  the 
crown,  of  a  fpot  of  ground  in  Privy  Garden^  and  had  built  a 
houfe  upon  it  at  a  great  expence.  The  Countefs  of  Portland  had 
al(b  a  leafe  of  an  adjoining  fpot,  and  had  built  her  houfe  next 
to  Lord  Pembroke's*  There  was  another  houfe  belonging  to  the 
Duchefe  of  Portland,  adjoining  Lady  Portlatufs ;  all  three  held 
under  the  crown.  Between  the  three  houfes  and  the  riTcr 
S'iofnet^  there  was  a  terrace^  which  had  been  part  of  the  Queen's 
garden.  Neither  of  them  thought  of  applying  for  the  terrace ; 
and  it  would  have  been  thought  invidious  to  have  done  fo.  It 
was  to  be  in  common. — Upon  the  circumftance  of  this  tertace, 
JLord  Pembroke  laid  out  a  confiderable  fum  of  money  upon  his 
houfe.  At  the  expiration,  however,  of  her  leafe,  the  Countefs  of 
Port/and  applied  to  renew  5  a  new  leafe  of  fifty  years  was  granted, 
in  which,  without  notice  to  Lord  Pembroke^  Oie  got  the  terrace 
infcrted  and  added.  When  Lord  Pembroke  heard  of  it  he  was 
much  offended;  but  ftill  more  fo  at  the  ufe  that  was  made  of  it ; 
for  the  Countefs  planted  trees,  which  if  they  had  grown  up 
would  have  intcrceptecT  Lord  Pevibroke^s  view  j  however  fome 
fatality  attended  them,  for  they  all  died  after  a  certain  time. 
Lord  Pembroke  WTLiiied  to  avoid  this  leafe }  not  to  take  away  Lady 
Portland'^  houfcj  but  to  get  back  the  terrace,  and  leave  it  in  the 
(late  it  was  before.  Application  was  accordingly  made  to  the 
oflScers  of  the  crown  about  it ;  and  at  laft  the  Attorney  General 
was  dire£led  to  file  an  information  for  the  terrace ;  and  an  Infor- 
mation was  accordingly  filed  in  the  Exchequer,  A  variety  of  ob- 
jedions  were  made  to  different  flaws,  fuppofed  in  the  leafe; 
but  the  principal  objediou  was  founded  upon  the  civil  lift  a£l, 
1  Ann.Jl.  I.e.  7.  which  dircfls,  that  all  Icafes  to  be  granted  of 
any  of  the  crown  lands  (hall  be  void,  «  unlels  made  to  commence 
«<  from  the  date  or  making^*  This  leafe  was  made  to  commence 
««  from  the  day  of  the  date  ar  making,"  Upon  this  it  was  ar- 
gued for  the  crown,  "  that  the  date,  and  the  day  of  the  making 
««  were  incluftve,  and  that  the  aft  of  parliament  had  ctprefsly 
«  declared  the  leafe  (hould  be  in  thofc  terms ;  but,  that/r^m  tb^ 
«*  day  of  the  date  was  excluftve\  and  therefore,  the  leafe  was  void 
«  for  the  variance."  On  the  part  of  the  Countefs  it  was  con- 
tended,  that  «  from  the  date/'  and  "  from  the  day  of  the  date,*» 
were  both  the  fame.  Upon  the  argument,  all  the  cafes  were  cited 
that  have  been  npw  cited,  except  the  two  I  have  mentioned. 

Sir 
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Sir  Thomas  Parhf^Tind  Mr.  Baron  R^nolds  were  of  opinion,  with     1777* 
the  objefiion^  that  it  was  a  void  leafe,  becaufe  it  commenced  i/ry«^ 


turo.  The  two  other  Barons  were  of  a  difiercnt  opinioin  upon.thi&  J^", 
point ;  biit  upop  another  point,  they  were  of  opinion  the  leafe  wasr  "^^^  ol 
void.  Sir  Thomas  Parker  and  Mr.  Baron  Reynolds  to  the  contrary; 
fo  that,  for  different  reafons,  they  were  all  of  opinion  the  leafe  was 
void.  Upon  a  cafe  which  happened  in  this  court  (ipce*,  this  •X)oeex£mm 
cafe  between  Lord  Pembroke  and  the  Countefs  of  Portland  m^%  Bayntunv. 
mentioned.  Upon  memory,  as  the  judgment  appeared  to  mem  ^^^  189* 
fo  unfavourable  a  light,  I  took  it  for  granted,  that  tl^e  court  had 
been  as  it  were  compelled  by  the  weight  and  force  of  authorities. 
But  now  I  will 'tell  you  why  I  change  my  opinion,  after  having 
determined  the  cafe  of  Doe  veifus  JVatton^  as  I  then  did,  out  of  a 
great  veneration  for  Sir  Thomas  Parker^  and  becaufe  I  did  i)ot  cai'e 
to  fet  up  an  opinion  of  my  own  mind  againft  a  folemn  judgment. 
Sir  Thomas  Parker  intending  to  favour  the  world  with  the  publi- 
cation of  fome  cafes  that  were  adjudged  in  his  time,  he  did  me 
the  honour  to  defire  I  would  perufe  them.  I  have  done  fo ;  and 
reading  a  very  elaborate  report  of  the  Countefs  oiPortland^s  cafe, 
brought  back  to  me,  in  a  regular  view,  the  whole  doi^rine  upon 
the  prefent  fubjeiSl.  There  I  faw  how  the  authorities  ftood ;  how 
the  reafoning  (lood ;  and  I  likewife  found  another  thing  mentioned 
in  that  cafe,  which'  feems  to  me  not  to  have  been  properly  ar« 
gued  at  the  bar  by  the  counfel  in  fupport  of  the  |eafe.  It  is 
this:  The  parties  concerned  had  fearched  all  the  leafes  from  the 
tim^  of  the  civil  lift  a£b,  down  to  ihe  moment  of  that,  upoa 
which  the  queftion  was  then  in  agitation ;  and  they  were  nearly 
half  the  one  way  and  half  the  other;  eighty  were  granted  "  from 
"  the  date  or  making,"  and  above  fcventy  **  from  the  day  of  the 
«*  date  or  making."  All  thcfe  leafes  had  paiTed  the  great  feal^ 
and  likewife  the  feal  of  the  Exchequer.  The  argument  drawn 
from  this  circumftnnce  was,  that  ufage  ihould  get  the  better  and 
prevail  over  the  a£t  of  parliament;  which  was  in  fa£l  an  admif-* 
Con  at  the  fame  time  by  implication,  that  "  from  the  day  of 
*^  the  date"  was  contrary  to  the  acl.  It  ftruck  me  in  a  ilifferent 
light;  which  is,  that  the  queftion  turned  upon  the  conftrudioa 
of  the  Englt/h  words,  and  what  fenfc  they  bore.  If  I  was  right, 
nothing  can  be  fo  (Irong  as  that  all  the  officers  of  the  crown 
who  had  been  concerned  in  making  thefe  leafes  looked  upon  the 
words  as  fynonimous,  and  fuffered  them  to  pafs  and  repafs  un- 
BOticed.  It  is  demonftration,  that  by  uGng  both  indifferently^ 
they  underllood  them  to  be  both  the  fame  thirty. 
Vol.  II.  X  I  men* 
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I  meotioDed  due  to  Sir  Tiomas  Parker^  and  fo«nd  my  opioiofl 
fupported  hj  Sir  Bardly  WUmoi.  Sir  Thomas  Parker^  with  that 
candour  which  alwajs  accompanies  great  abilities,  gare  fo  far 
way  to  it,  that  *he  had  doubts  upon  the  determination :  He 
thaeforefttppiefled  the  report  of.  The  Attorney  General  vnfus 
die  Cowtefii  of  Port/and,  And  I  wouU  not  hate  produced  it 
upon  this  occaGoUi  but  that  he  has  given  me  leave  to  mention 
his  naihe  as  approving  of  the  prefent  determination :  This  re- 
lieves me  from  the  difficulty  I  fliouU  have  had  in  diffmng  fnun 
his  uuthority.  ^ 

To  oonclttde  r  The  ground  of  the  opinion  and  judgment 
which  I  now  deliver  i%  that  ^^JhnP  may  in  the  vulgar  ufe,  and 
even  in  the  ftrid  propriety  of  language,  mean  either  meb^vi  or 
mdufvt :  That  the  patties  neceiarily  underftood  and  ufed  it 
in  that  ieiife  which  made  their  deed  eiie^iual  ^  That  eouits  of 
juftice  are  to  conftrue  the  words  of  parties  fo  as  to  efie&uate  their 
deedSf  and  not  to  deftroy  them  ;  more  efpeeially  where  the 
words  tfaemfdves  abftra&edly  may  admit  of  either  meaning. 

If  there  were  nothing  more  in  the  f)ueftion»  than  that  all  the 
law  officers  concerned,  had,  in  the  abovementioned  cafeSf  con* 
fideied  the  two  expreffions  as  fynonimons ;  that  would  be  faffi« 
d^nt  to  guide  my  opinion.  Therefore  let  there  be  judgment 
for  the  phdntiff. 

I  ihould  £iy  further,  that  inftantly,  upon  what  pafled  between 
Sir  Thwuu  Parker  and  myfelf,  I  acquainted  fome  of  the  coon* 
fel  at  the  bar  that  there  was  a  change  of  opinion^  as  to  the  au- 
thority of  thebaic  in  the  Excbequir. 
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ftfix  ver/us  BiNJAiiiiN  Chols£y.  ^n^td^^ 

^UE  defendant  had  been  coaTided  of  gtolt  perjury,  before  ifanoOoid. 
a  comniittee  of  the  Honfe  of  Commodai  fitting  upon  the  j^^I^^^ 
Hindon  eleAionj  and  when  brought  up  for  judgment  in  this  ceive  fen.* 
court,  wa$  fentcnced  to  be  fet  in  the  pillorj  at  Hindon.  A  rule  }^£^/. 
was  thereupon  made  upon  the  marflud  to  carry  him  down  to  ^  '■>  *  ^- 
Himkfif  and  upon  the  iberiff  of  JFi&s,  to  fet  hint  hi  the  pillory,  tj  1  the^ 
The  tipftaff  accordingly  carried  the  defendant  down  j  and  having  ^^ll^ 
done  fo,  applied  to  Mr.  Beekfirdf  the  profecutor,  to  be  repaid  ^^  tlpiH^ 
his  expimces,  and  alfo  for  a  compenfation  for  his  trouble  \  the  ^ZJiZ^tm 
whole  demand  amounting  to  five  guineas,  which  Mr.  Beckfori  ^^^^ 
tef ufed  to  pay.  A  rule  was  thetefote  moved  for  and  made  nrins  fach  * 
upon  him,  «*  to  flbew  caufe  itrhy  he  fhould  not  forthwith  pay  Jj^***^ 
<<  the  faid  /b/Z^tito/,  the  tipftaff,  his  faid  ezpences,  lie:* 

Viii  Hunfilng  now  fliewed  caufe,  and  infifted  diat  the  profe* 
cutot  was  in  no  refpcA  liable  to  this  charge.  That  the  proper 
mode  irai  for  the  inarflial  to  receive  the  amount  of  the  exjiences 
actually  incurred,  and  the  fee  for  the  ttpftafs  trouble,  if  he 
#ere  entitled  to  any,  from  the  flieriff  of  the  county  to  which  the 
defendant  had  been  carried,  and  for  the  iberiff  to  reimburfe  him« 
felf  by  charging  the  whole  to  the  colinty. 

Mr.  Wallaciy  cwittaj  in  fupporf  of  the  ruk,  faid^  it  had  always 
been  the  conftant  practice,  where  perfons  inhere  pilloried  in  MO* 
dtefiMf  for  the  profetutor  to  bear  all  the  charges  attending  the 
execution  of  the  fentence  ;  and  there  could  be  no  reafon  theve- 
fere  why  the  profecutor  'fliottld  not  hi  Uke  manned  defray  the 
cxpcnees  in  thb  tik* 

Xa  The 
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i^^i.         The  court  were  very  clear  that  this  charge   could  not   he 

, ii-1-  brought  into  the  Ihcriflr's  account  and  allowed  upon  his  cravings, 

^  V^^  as  the  expences  of  crcaing  the  pillory,  fctting  the  criminal  upon 
cZulx^'  it,  and  fuch  like  expences  difourfed  by  the  flicriff  himfelf,  on 
his  own  account,  arc  \  and  faid,  whatever  the  private  praaiccof 
profecutois  might  be,  the  cafe  happened  fo  feldom.  that  no  ufagc 
orcuilom  could  have  obtained  in  it  j  and' therefore,  as  there  was  no 
ijlahlijbed  fee  or  adjudged  precedent  in  fupport  of  fuch  a  demand, 
they  could  not  interfere  to  enforce  the  payment  by  a  rule  of  court. 
But  recommended'it  to  the  pijofccutor  to  pay.  the  money. — Mr. 
Dunning  faid,  his  client,  Mr.  Beckford,  would  have  no  objcaion, 
when  it  was  no  longer  demanded  as  a  right. 


Same  day.  PttlCE    VerfuS    FlETCHER   €t  aL 

/ovenant.      IN  thiscafe,  which  was  an  adlion  againft  the  executors  of  Sir 
Praaicc.  j^^^^  AJlleyi  for  breach  of  covenant,  for  quiet  enjoyment 

under  a  leafe,  the  declaration  fet  out  the  whole  Icafe  verbatim. 
Mr.  Boiver  therefore  mored  that  it  might  be  referred  to  the 
Mafter  to  ftrike  out  the  fupcrfluous  matter  in  the  declaration 
with  cofts,  agreeably  to  the  rule  laid  down  by  the  court,  hlft 
term,  in  the  cafe  of  Dundafs  v.  Lord  fVeymouth^  fupra^  66^. 
The  court  ordered  it  to  be  referred  to  the  Matter  j  and  Lord 
Mansfield  faid,  "•the  next  inftancc  of  the  kind  that  came  before 
<*  the  courts  he  would  enquire  who  drew  the  declaration.** 


tuefuyn,  y  CooK  vcrfus  Jones. 

Jan,  *7tli.  ./        -^ 

Upon  a  rule  T^HIS  Came  before  the  court  upon  a  rule  to  (hew  caufc  why 
myf  to  vacate  the  judgment  entered  up  on  a  warrant  of  attorney,  given 

«"/#^r'     hy  the  delFcndant  in  this  cafe,  (hould  not  be  fet  afide,  and  why 
and  to  ftay    jj^^  proceedings  on  ihtfcire facias  fliould  not  be  ftaid,  upon  this 
ingsonthc    ground  j  that  the  confideration  upon  which  the  warrant  of  at, 
^u'p^iftrTai-    torney  had  been  obtained,  was  corrupt  and  ufurious. 
Icgnrion  My.  MansfM  zg^inU  the  rule.— This  court  will  not  Jnterpofc 

ctnfidTra.  -  unlcfs  whcre  the  plaintiff  would  otherwife  be  entitled  to  fueout 
tion  upon  execution  immediately.  But  here,  the  time  being  elapfcd,  so 
warMnt  of .  cxccution  cau  iffue  till  after  judgment  had  upon  thtfdre/aciai ^ 
bcc^'n'Slum-  to  which,  if  warranted  in  faft,  the  defendant  may  in  the  meaA 
td,  was        time  plead  the  ufurious  coiUra£);  in  bar. 

ufurious.     '  . 

nic  court  will  dire^  an  iffae  tg  try  the  ufur/,  and  enlarje  the  rule  in  the  laeaa  time. 

Lord 
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Lord  Mansfield.— The  defendant  can  plead  nothing  in  bar'   177B.: 

of  the  fcire  facial f  which  he  might  have  pleaded  to  the  original ^ 

aSion.   The  judgment  in  this  cafe  is  a  judgment  confcffed  on  a      ^* 
warrant  of  attorney :  fo  that  the  party  had  no  opportunity  of     Jom««*^ 
pleading,  and  is  without  relief  unlefs  the  court  interpofes  *.  *  See  1  &r. 

The  court  ordered  the  rule  to  be  enlarged,  and  Ian  HTue  was  JJ/^rm*. 
direfted  to  try.  Whether  the  contrafik  upon  which  the  warrant  Hard.  23J. 
of  attorney  was  given,  was  ufurious.  ^g*g 


I  Sid,  i8t« 


Rex  V€r/us  John  Hale.  t^^'^x 

npHE  defendant  had  been  convidled  in  irehU  the  value  of 
5  20  lb.    weight    of  tea^    upon    an   information   exhibited 
before  two  juftices  of  peace,  fetting  forth  '*  that  the  faid  tea  had 
been  feized  as  forfeited,  yir  uniaivful  importation^  together  with 
the  packages,  ^c*  and  alfo  a  cart  and  two  horfes  ufed  in  remoT- 
ing  the  fame,  Cj'f."  for  that  **  he  the  faid  John  Halt  did  knovj' 
<<  ingly  harbour  J  keep  and  conceal,   anad  permit  and  fufFer  to^ 
<<  be  knowingly  harboured,  kept  and  concealed,  the  faid  tea,  ^r. 
•*  fo  unlawfully  imported,  contrary  to  the  form  of  the  (latute, 
<<  (5*^.  f"— The  cart  and  horfes,  and  the  tea,  were  alfo  by  iiiGto.j. 
the  fame  convidion  adjudged  to  be  forfeited  j  but  the  penalty  '*  ^^' ^'  '^ 
of  treble  the  value  of  the  tea,  which  amounted  to  681  /.  ^s.  64. 
was  mitigated  to  190  A 

Upon  the  conviction  being  removed  into  this  court  by  writ  of 
certiorari^  a  rule  was  obtained  to  (hew  caufe  why  the  fame 
ihould  not  be  qualhed^  the  juftices  having  improperly  proceeded 
to  conv|£l  the  defendant  in  treble  the  value  of  the  tea,  for  know^ 
ittgly  harbouring,  &c,  without  fuificient  evidence  to  warrant 
them  in  fo  doing.— And  now,  upon  (hewing  caufe,  the  evidence 
appeared  to  be^  *^  that  the  witneiTes,  in  a  field,  about  a  quarter 
of  a  mile  from  the  defendant's  houfe,  and  which  field  they  all 
fwore  they  believed  to  be  in  the  defendant's  occupation,  faw  two 
of  tis  fcrvapts  loading  the  tea  in  queftion,  into  a  cart  with  two 
horfes,  whiph  one  of  the  witneiTes  likewife  fwore  were  the  de» 
fendanfs.  Another  witnefs  fwore,  that  in  a  converfation  with 
the  defendant,  he  faid  <^  it  was  unfortunate  for  him,  that  his  fer* 
<<  vants  had  taken  his  cart  and  horfes  without  his  knowlege  -,"*- 
'iphe  defendant,  upon  being  called  upon  to  anfwer  the  charge, 
declated  ^  he  knew  nothing  of  his  fervants  having  the  tea  ;"  but  did 
xu>t  prQduce^tbe^  of  the  faid  two  fervants  who  were  concerned 
v.  I.  Xj  in 
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177&     in  loading  the  (aid  tea  into  the  cart»  or  any  ctker  evidcoce  what^ 
<*■  foever  in  proof  thereof}  nor  did  he  proye  that  the  duties  charge. 

w^«      able  upon  the  faid  tea»  had  been  ever  paid  or  fegured»  a3  by  law 
tU^a*    I  tftey  ought  to  hare  been. 

Upon  (hewing  caufe  againft  the  ^bove  rule,  lb  much  of  the  conr 
va^lton  aQ  related  to  the  penalty  of  treble  the* value  of  the  tea| 
W8$  f$afl)ed\  but  the  reft,  as  to  the  condemnation  pf  the  tea  and 
the  cart  and  horfes,  was  adjudged  good. 

N>  fir  ^  feemed  to  be  th<!  opinion  of  Mr.  Daven^rt,  who 

was  of  couAfel  for  the  defendant|  that  a  conviAiop  could  not  be 

adjudged  bad  in  part»  and  good  for  the  re{l.    But  for  the  benefit 

^       of  his  client,  he  confentcd  to  thT^  mpde^of  accpmmodating  tbo 

difpute  I  and  4  r^U  was  according  made  ag  aboye. 


^0mi^*  Da  Cqsta  vsrfus  Jonks. 

An  aaipfi  ^HIS  was  an  adion  pf  affum^t^  upon  a  wager,  betveea 
uKmT  ^  *^'  plaintiff  and  the  defendant,  upon  the  fcx  of  Mtrnfieur  Le 

xnhmtary  ChevfJifT  P^on  ;  and  who  was  fo  defcribed  iir  the  declaration, 
t^^n^  which  ftated,  that  the  defendant  on  the  4th  of  O^er  ?77i»  ii| 
U4ifer€/it  oonfideration  that  the  plaintiff  would  thep  and  there  pay  htoi 
thc/fJTofa  fruenty-Jive  guifieaSf  undertook  to  pay  to  the  plaintiff /i>fr<  i&ir«r? 
Jjjjjj*  "PP*"  dredpaunfU.i  in  cafe  the  Chevalier  (hpuld  of  any  fiffifptovc  to  be  ^ 
l«tf«;  having  yrfw«/(P. 

continuiDj  There  were  other  general  counts  for  monpy  lent,  money  laid 
to  aa,  at  oat  ^d  expended  for  the  ufe  of  the  defendant,  and  money  lia4 
riout  pobUc  and  received  by  the  defendant  to  the  ufe  of  the  p]aintiffb  nea, 
i!*B"«^e  ^oMiifum^t — The  caufe  was  tried  before  Lord  Mansfield  9% 
iuchrn-  GmldAallf  at  the  (ittings  after  Michaelmas  Ttrm^  ^JTlt  wbca 
?o"i^.l«r''  Ap  j"ry  fqnnd  a  verdift  fpr  the  plaintiff)  damages  jcoA  colM 
«tfW«i«.  ^  J, — ^Y.  Bet^rcrrftf  of  counfel  for  the  defendant,  had  moved  OQ 
tendk  f«  <///.  the  fecond  day  of  this  term  to  nrrefi  the  judgmmts  and  if  lie 
^o/tkHild^l  ^^"'^  "^^  fuccecd  in  that,  ihpn  that  the  defendant  might  be  a( 
dual,  and  0/  liberty  to  Jlay  the  procetdingsi  ftnd  o))tained  a  role  to  tbem 
uid^e^  of  *^^^^^  This  motion  was  grounded  upon  an  objcdion  he  took 
tviii<ncei»^    ;^  the  trial,  that  the  plaintiff  ought  npt  to  recover,  becanfe  it 

no  aijefitM  n-     '     '    "  ••  "  .    '       .  .  '•  • 

to  u*«  bcin^  was  a  wager  upon  a  que^ion  tendmg  to  introduce  indeoent  evs- 
"^t^'r^t'it  ^^"^*=-  '^'®  ^^  ^^  ^*'  anfwercd,  tha^  th<5  objeaion,  if  foonded 
rtffj/'jyto  at  all»  appeared  upon  fie  record i  and  Lord  Af/iM{^i  being  of  that 
of*a  nw  or  opinion^  the  objeAipn  was  then  oyer-raled.  Afterwards,  on 
tnrnw^u  Tue/day  th<;  27th  of  Jamiary^  in  this  term,  Loid  Mamfuld  men- 
tion^ tbia^cafci  and  a^jrin^  to  Mr.  Btarcrrft^  ftidi  1^  ondeiw 
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flood  bis  onff  obje&ion  was,  that  the  queAion  kd  to  iodecent     ij'jS. 
orideoce.    But  his  Lordihip  added,  '<  these  i»  'i^iothcr  ground^ 


*«  which  does  not  appear  fo  ftrong  upon  the  record  as  upon  the  ^\Sia^^ 

^*  evidence }  which  is,  that  it  materially  afie£l8  the  intereft  of  a     Johs;. 

^  third  perfon.  If  I  am  right  in  that  objeOion,  the  plaindff  ought 

''  to  have  been  nonfutted.    Therefore  I  mention  it,  that  you  maf 

**  moye  for  a  new  trial  at  ^he  fame  time,  and  fo  take  in  the  whole 

<'  of  the  <)ucftion/'— •This  addition  was  accordingly  Qiade  to  the 

sule. 

Mr.  Wallace^  Mr.  Buller^  and  Mr.  Dunning  now  (hewed  caufe» 
WfiA  argued,  that  by  the  law  of  England^  wagers  uppn  eirerj  pof* 
fible  fiibjed  are  lawful ;  fuch  only  accepted,  as  are  fpecially  pro* 
bibited  bypofitive  ftatute:  viz.  wagering  policies  upoi)f  fbips^ 
C9V.  incereft  or  no  intereft,  and  fuch  as  are  made  void  by  the 
ftattttes  againft  gajming.  But  even  thefe  were  lawful  antecedent 
to  the  ftatutes  that  reftrain  them.  Every  other  fubjcfft  there* 
fore,  remains  open  to  this  fpeices  of  contract,  as  it  did  at  com- 
mon law.  And  there,  whether  the  parties  were  interefted  oc 
not,  was  totally  immaterial.     But  if  it  were  material  in  this 

.  cafe,  the  parties  cerjcainly  were  interefted  from  the  moment  off 
fiibfcribuig  to  the  poltGyy  Anyobje£Uon,  however,  to  the  lega« 
Uty  of  a  wager  is  idle,  when  it  is  confidered,  that  even,  courts 
of  juftice  have  adopted  it  as  a  form  of  legal  proceeding,  and  try 

^  ail  feigned  iilties  in  that  (hapCr  The  fingle  queftion  therefore, 
is,  Whether  they^Ar  of  a  perfon  is  an  improper  fobje£l  of  a  wager  ? 
And  I  ft.  As  to  the  objeAJon,  that  it  ^endi  to  introduce  indecent 
evidence  :  No  doubt,  many  fuch  wagers  h^ve  ei(ifted,  Infuranoes 
upon  the  fex  of  children  unborn^  are  fipequent.  Mafter  HelfwS%  • 
policy  upon  Lady  Lad^^  child,  )f  it  had  been  brought  to  tria}, 
wjottld  equally  have  led  to  indecent  evidence }  But  no  one  evev 
thought  it  void,  or  objedionaible  on  that  account,  Inpfdi^ees^ 
it  is  not  uncommon  for  the  fame  foxt  of  evidence  to  arifCf  Sup*  - 
pofe  a  wager,  whether  a  particular  a£l  was  done  by  a  iM^ip  or  a 
foamam  or  sk  lifif  infurance^  with  an  exception  as  |p  9  partieulof 
defeeffe ;  the  difcuffion  of  thefe,  and  many  other  fubje&s  might 
involve  the  greateft  indecency.  But  courts  of  juftice  dp  not 
vejeft  the  contra  As  of  parties,  becaufe  the  fubjed  mstier  of  them 
happens  to  be  indecent  or  indecorous*  What  can  be  a  gveatev 
violation  of  all  decpmm,  than  for  two  fons  to  run  their  fai( 
ihers*  lives  againft  each  other :  And  yet  the  cafe  of  the  Earl  of 
.^Wtffwb  V.  FigcL^  Trnv..  1 1  Gta,  3.*  was  entertainedj, and  folemn* 
Iv  sdjuffged  in  this  court,  in  favour  of  the  contrail  without 

*  Sancp  reported^  5  Burr%  S,B«(« 

X  4  t  thought 
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J^^9•     a  thought  or  idea  of  its  being  liable  .to  any  fuch  objeSioii. 

_  In  the  cafe  of  Jones  v.  Randall^  HiL  14  Geo.  3.  B.  R.  •  which 

Pa  Costa  »  t  j 

'verjtts      was  a  wager  upon  the  event  of  a  fuir  then  depending,  and  part 

•/°^"*     beard  before  the  Houfe  of  Lords,  the  obje&ion  of  it$  being  con- 

ira  honot  mares  applied  in  the  ftrongeft  manner  poflible ;  becaufe 

the  cflential  rcquifite  to  the  validity  of  a  wager,  namely,  that 

there  (hould  be  .  an  equal  chance  of  winning  ^or  loGng,  could 

only  exift  in  that  cafe  upon  the  fuppofition,  that  the  houfe  were 

for  ignorant  as  not  to  know  the  law,  or,  knowing  it,  were  fo  pro** 

fligate  as  to  decide  contrary  to  law,     But  the  court  were  clear 

in  over-ruling  the  objection,  and  confirmed  the  contra£l.  Here, 

however,  the  objedion  isnot  even  warranted  by  the  fa£i.     For 

the  fubje£t  matter  was  not  only  capable  of  being  proved^  bat 

has  been  proved  in  three  fucceflivc  trials,  without  indecent  evidence. 

The  time  to  have  objected  would  have  been,  when  any  fuch 

evidence  appeared  \  not  becaufe  it  poflibly  might  appear.    There 

is  nothing  therefore  iu  this  objcflion  ;  and  if  there  were,  it  is 

in  this  cafe  premature,     adly,  As  to  the  poflibiHty  of  its  affe&^ 

ing  the  iniereji  of  a  third perfon  \  that  objection,  perhaps,  may 

hold,  where  the  proceedings  are  merely  fiAitious  or  coUuCve, 

and  where  they  are  fet  on  foot  for  no  other  purpofe  than  to  injure 

a  third  perfon  who  is  innocent ;  as  in  Mui/man's  cafe  f.  But  the 

ground  upon  which  the  court  interferes  in  fuch  a  cafe  is,  that 

tlie  proceedings  are  a  contempt  of  the  court;  and  therefore,   at 

the  iuftance  of  the  party  liable  to  be  injured,  the  court  will 

ftayvthem  and  punifti  the  contempt.     So,  if  this  had  been  a 

mere  contrivance  to  affedi  an  innocent  pcrfun,  the  court  might 

have  confidered  it  as  a  contempt.     But  the  cafes  are  totally  dif* 

ferent.    This  is  a  fair  bona  fide  wager,  made  no  lefs  than  ten 

years  ago,  without  the  fmalleft  intention  of  aifefling  the  Cheva^ 

Her  UEon  in  the  flighted  degree.     The  filence  of  the  parties 

till  this  time,  clearly  (hews  that :  And  even   now,  the  a&iou 

would  not  have  been  brought  to  trial,  but  for  the  evidence  fur- 

niihed  by  the  Chevalier  herfelf  in  her  difpute  with  Demorand. 

.  But  in  what  manner  can  it  affe£l  her  ?  There  is  nothing  cri-t 

minal  in  having  aflumed  the  habit  or  the  form  and  charader 

of  a  toian,  and  having  fought  the  battles  of  her  country  or  ferved 

it  as  a  minifter  of  (late.     But  if  it  is  criminal,  the  confequences 

arifing  from  it  are  the  tSzQ.  of  her  own  conduct.    She  has 

impofed  upon  the  world  by  afluming  a  chara^er  that  did  not 

belong  to  her ;  and  therefore  ought  not  to  be  prote&cd  in  coihi 

+  Reported  in  Cafes /fw^.  fliir</7wVi{r,  437.  *       ' 

tinuxng 
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tmuing  the  cheat.    So  that,  either  way,  the  objedion  falls  to     1778. 
the  ground.     And  if  the  Chevalur  could  not  avail  herfelf  of  ir, 


a  fortiori  the  de^^ndant,  who  is  an  indifferent  perfon,  cannot^  ^"".^^^ 
But  18  it  not  every  day's  praAicefor  third  perfons  to  be  affeAed^  Joii«i. 
and  very  mater h»  11  y,fo,  by  trials  in  the  common  and  ordinary 
courfe  of  juftice  ?  What  could  be  more  painful  to  a  father,  thao 
to  have  a  wager  upon  his  own  life  laid  by  his  fon^  publicly  can- 
vafled  and  dtfcuiTed  in  a  court  of  juftice  i  A  wager  was  lately 
tried  upon  the  place  of 'nativity  of  the  Duchefs  of  Hamilton  zuA 
her  fiftcr,  whether  it  was  in  England  ox  Ireland  i  which  prodacc4 
an  enquiry  that  afcertained  their  ages :  A  very  ferious  inconve- 
nience probably  to  them,  but  it  would  have  been  no  ground  for 
(laying  the  regular  proceedings  of  a  court  of  juftice.  But  here 
the  obje&ion  itfelf  fails,  becaufe  all  the  public* chara£lers  which 
the  Chevalier  has  filled,  are  paft.  As  there  is  no  fubftantial  ob* 
je£lion  therefore,  either  upon  principle  or  authority,  nor  any 
founded  in  fad,  to  bar  the  plaintiff's  right  of  a£lion  in  thif 
cafe,  the  verdid  ought  to  ftand,  and  the  rule  be  difcharg^d. 

Mr.  Bearcroft  and  Mr.  T.  Cowper^  contra,  in  fupport  of  the  ^ 

rule. — ^I'liere  is  (ufiicient  foundation  for  ftaying  the  proceedings 
upon  both  objeflions ;  and  the  ground  is  this :  that  to  permit 
inch  a  wager  to  be  difcufled  in  a  court  of  juftice,  is  contra  honos 
mores,  i.  It  tends  to  introduce  indecent  evidence,  where  it  is 
not  neccffary  for  the. purpofc  either  of  civil  or  criminal  juftice, 
upon  a  queftion  in  which  the  parties  have  no  intereft  whatever 
but  of  their  own  creating.  2.  It  tends  to  violate  the  peace  of 
fociety  by  exhibiting  a  third  perfop,  who  is  innocent,  in  a  ridi- 
culous and  contemptible  light  to  all  the  world,  and  to  break  in 
upon  his  private  comfort  and  peace  of  mind.  Wagers  of  this 
kind  are  in  themfelvcs  a  national  difgrace.  Ought  it  to  be  en- 
dured in  any  country,  that  two  perfons  (hall  lay  \  wager  upon  an 
indecent  fubje£l,  and  then  call  upon  the  bigheft  court  of  juftice 
in  the  kingdom  to  determine  fo  improper  a  queftion  ?  To  obviate 
this  obje&ion  it  has  been  faid,  that  in  point  of  izSt  no  indecent 
evidence  was  given  in  this  cafe ;  But  that  is  not  ftri£hly  fo.  The 
trial  certainly  was,  and  in  the  nature  of  it  could  not  but  be,  inde- 
cent. And  it  is  upon  that  the  objedion  turns :  Not,  Whether  the 
language  of  the  witneffes,  or  the  mo|le  of  condu£ling  th^  trial, 
was  ipdecent  \  but.  Whether  the  nature  of  the  fubjeft  was  fuch, 
that  the  moft  guarded  caution  and  warinefs  in  the  mode  of  ex- 
prefTiooi  could  not  prevent  indecent  id^as  from  ax'iGng  out  of  the 
^ttfe  }    W^ere  the  purpoC^  of  public  juftiQ^  require  that  in<» 

dcccp; 
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1.778.     decent  evidence  ihould  be  given,  a«  upon  an  indi&meot  ftx  a 
rape,  the  court  tnuft  oii  necefficj  fobmir  to  the  tnconraaience; 


^^«^^^  ofiberwife  ctimes  would  go  uopamlhedy  and  oflendexB  efcape* 
jo«s<.     So,  if  neceflary  to  (he  decifioa  o£  private  wionga,  or  to  the  sighu 
of  indiridualB.   Mr.  Jaiftice  Burfut  therefore  was  fikaxljr  wioa^ 
(and  it  is  nofi  difputed  that  he  was  fo,)  ii»  refufingto  try  the>a£lioii 
of  dtfamatton  before  hini|  in  which  a  woman  charged  a  man 
with  having  proclaimed  to  the  world  that  (he  had  a  defie£l  in  a 
particular  part  of  her  body.    The  defendant  by  way  of  plea  jn& 
tifiedv  averring  that  it  was  true  (lie  had  fuch  a  defeSb.     When 
the  caufe  was  called  on,  Mr.  Juftice  BurmtAxtw  the  record 
out  of  court.  Bat  the  plaintiff  waa  an  injured  perfon :  Thereibie 
he  certainly  ought  to  have  entertained  the  fuit. — Suppofe  a  qaeC* 
tkm  were  to  arife  upon  the  right  of  inheritance  of*  an  bemu^br^ 
dkef  who.  Lord  Cokt  fays,  <<  (hall  be  heir,  either  as  male  otfo^ 
•Co.  litt.%.  "  ^^^9  according  to  that  fex  which  prevails^/'    For  the  fake  of 
m>  29.  h»      private  juftice  it  would  be  neceilary  to  hear  and  decide  upon  the 
fa£t.  So,  in  the  ca(eof  a  particular  difeafe  excepted  out  of  a  pdicy 
for  life.     But  not,  if  \i  were  a  mere  voluntary  wager,  whether 
fuch  a  perfon  were  an  hermaphrodite,  or  had  a  particular  dtlbrdcr^ 
No  more  would  the  court  tolerate  a  wager,  as  to  the  caule  why 
a  married  woman  did  not  breed.     And  numberkfs  other  in- 
fiances  might  be  put.    So  palpable  is  the  objection,  that  it  is 
impoffible  to  illuftrate  it  by  particular  cafes  without  falling  info 
indecency.     2.  It  aflbfls  tlie  peace  and  comfort  of  a  third  per« 
*  fon,  and,  as  fuch,  the  peace  of  fdciety.    The  cafes  to  wbidi 
this  has  been  compared,  bear  no  iimilicude  to  it.    There  is  bq 
ridicule  attending  a  wager  upon  the  fex  of  an  unborn  child.     In 
the  cafe  of  the  Earl  of  March  verfus  Pigfittf  the  reproach,  did 
not  fall  upon  thofe  who  were  the  fubjefi  of  the  wager»  but  upon 
the  parties  themfelves  who  laid  it.^^  Jones  v.  Randal  w^  ahedg^v 
ing  wager  by  a  party  who  was  interefted  ;  it  reiefted  on  no* 
body  :  The  event  was  quite  uncertain ;  and  the  court  dct^nnii^ 
that  there  was  no  objedion  to  it,  either  in  morality  or  policy^ 
(Lord  Mansfield.'^^tytT  was  a  queftion  more  doubt&l  how  it 
would  be  decided  till  it  was  aftually  determined.)    But  in  thia 
cafe,  the  intereft  of  D*Eon^  as  well  as  his  private  feelings,  are 
nioft  materially  affeded.    By  the  inveftigation  of  his  fax  he  may. 
be  expofed  to  ridicule  and  contempt :    And  if,  as  was  aflumed  in 
the  argument,  it  goes  to  prove  him  an  impoftor,  it  is  adding  in- 
famy to  ridicule.    It  can  never  be,  that  mere  volunteers  in  a 
wager  (hall  be  permitted  wantonly  to  expofe  to  the  public  view 

every 
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cpfcry  icSeSt  and  tmpcffcftion  of  thofe  th^  think  fit  to  feleft  foe     1778. 
che  pnrpofi* ;'  and,  in  aid  of  the  enquiry^  difturb  the  peace  of  whole  - 

fiumliea,  by  calling  confidential  friends,  profefllonal  attendants,  ^^J^* 
neat  relations:  and  necefiary  attendant*  to.  give  teftimooy  of  the    Jowxt^ 
iiad^-^Thevefore,  upon  principles  of  juftice,  the  court  will  now 
do  what  ought  to  hav;e  been  done  at  the  trial»  and  allow  the  ob^ 
jeAion. 

Lord  MA«sPiBLD.->Thi4  cafe,  upon  the  trial  of  the  firft 
canfe,  mpbde  a  gnat  noife  all  ovev  Eunpe :  And  foon  afterwunl* 
I  own  I  was  forry,  that  the  anfwer  gi?en  to  the  objedion  made  afe 
At  trial,  ^  that  it  appeared  upon  the  vecoid,"  had  been  fb  haftilf 
given  way  to  by  me.  I  was  forry  that  the  nature  of  the  a^on 
had  not  been  more  fully  confidei^d.  I  was  forry  for  another 
^thing  \  that  the  witoeflcs  who  wtxtfubpetmud  had  not  been  told 
they  might  nefilfe  to  gire  eridenco  if  they  pleafed*  But  no  ob* 
je£iion  was  made  on  their  behalf  by  the  coonfel  for  the  defend* 
ant,  nor  did  any  of  themfehres  apply  for  protedioo,  or  hefitate  to 
anfwer*  I  have  fince  heard  that  many  of  them  were  confidential: 
perfons,  finrvants,  and  others  employed  in  the  way  of  their  pro- 
feffion  and  bufinefs.  Had  any  of  them  demurred,  it  would 
JiaTC  opened  the  nature  of  the  a^Hon.  That  two  men  by  laying 
^  wager  concerning  a  ]t}iird  perfon,  might  compel  his  phyfician8» 
relations,  and  fervante;  to  difclofe  what  they  knew  relative  to  the 
(\ibje£i  matter  of  that  wager,  vould  have  been  an  alarming  pro^ 
pofition;  ih$  bare  ftating  it  wot)M  have  ftartled.  Indeed, 
the  objedioa  being  put  upon  the  general  crude  ground  of  the 
caufe  leading  to  indecent  evidence,  and  not  upon  the  fpccial  na- 
ture of  this  cafe,  did  not  ftrike  me.  For  indecency  of  eridence 
ii  no  obje£lion  to  its  being  received,  where  it  is  neceflary  to  the 
decifion  of  a  civil  or  criminal  right :  And  upon  that  ground,  we 
think  Mr.  Jiyftice  Burnet  did  wrong,  in  rejefling  the  cafe  that 
came  .before  him  -,  for  there,  the  party  had  received  an  injury.  ' 
But  if  it  had  been  an  aAion  upon  a  wager^  Whether  fueh  a 
woman  had  fuch  a  defcA  or  infirmity  ?'  it  would  have  been 
nearly  the  prefeat  cafe.  Indiflerent  wagers  upon  indiflferent 
matters,  without  intereft  to  either  of  the  parties,  are  certainly 
allowed  by  the  hw  of  this  country,  in  fo  far  as  they  have  not 
been  reftiained  by  particular  a£h  of  parliament :  And  the  re« 
ftraints  impofed  in  particular  c^fes,  fupport  the  general  rule.  Foi^ 
where  parliament  interpofes  and  fays,  <<  unlefs  you  \izit  an  in- 
M  tereft  in  fuch  a  cafe,  aoy  wager  or  infurance  upon  it  (hall  be 
M  f  0^  m4  of  no  eflbd  -/*  it  iBipKes,  that  in  cafes  not  fpecially 

prohibited 
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'  1778.  prohibited  by  aft  of  parliament^  parties  may  wager  orinfurcat 
~  —  pleafure.  And  this  fpecxes  of  contrail  has,  in  fa£l,  gone  to  an 
\<rfM^  extent  that  is  much  to  bceomplained  of.  Whether  it  would  not 
;)oNfts.  jj3yg  been  better  policy  to  have  treated  all  wagers  originally  as 
gamwg  eontrans^  and  fo  Have  held  them  void,  is  now  too  late  to 
difcufs :  They  have  too  long  and  too  often  been  held  good  and 
valid  contra£ts«  l^ut  notwithftanding  they  have  been  fo  gene* 
rally  entertained,  there  mud  be  a  variety  of  inftances  where  the 
voluntary  a£k  of  two  indifferent  paities,  by  laying  a  wager, 
iball  not  be' permitted  to  form  a  ground  for  an  a^ion  or  a  Judi- 
cial proceeding  in  a  court  of  juftice.  Suppofe  a  wager  between 
two  people,  that  one  of  thiniy  or  that  a  third  perfon,  fliall  do  a 
criminal  a£l.  To  go  from  ftronger  cafes  to  thofe  that  are  le(d 
;ftrong.  *<  I  lay  you  a  wager  you  do  not  beat  foch  a^  pcrfoa. 
<>  Ybtt  lay  that  you  wilh*'  Such  a  wager  would  be  Toid :  Be- 
caiife  it  is  an  incitement  to  a  breach  rftbeptace,  Suppofc  the 
fubjjB^k  matter  of  a  wager  were  a  violation  of  cbaftity,  or  an  im- 
moral a£lion :  '<  I  lay  I  feduce  fuch  a  woman."  Would  a  court 
of  juftice  entertain  an  a£lion  upon  fuch  a  wager  ?  Moft  clearly 
not  \  becaufe  it  is  an  incitement  to  immorality.  Suppofe  a  wa« 
ger  upon  a  fubje£k  contra  honos  mores^  like  the  cafe  of  Sir  CkarUs 
Sidleys^  Woixld  a  court  of  juftice  try  a  wager  that  incites  to  fuch 
indecency  ?  It  may  be  faid,  there  are  no  adjudged  cafes  $  but 
you  offend  ^  you  miflbehave  by  laying  fuch  a  wager.  To  come 
nearer  to  the  point :  Suppofe  a  wager  that  affcAs  the  intercft  or 
the  feelings  of  a  third  perfon  ;  which  is  one  of  the  grounds  up* 
on  which  the  motion  far  a  new  trial  in  this  cafe  has  been  argued. 
For  inftance:  That  fuch  a  woman  has  committed  adultery. 
Would  a  court  of  juftice  try  the  adultery  in  an  a&ion  upon  fuch 
a  wager  ?  Or,  a  wager  that  an  unmarried  woman  has  had  a  baf- 
tard.  Would  you  try  that  ?  Would  it  be  endured  ?  Moft  unquef- 
tionably  it  would  not.  Becaufe  it  is^not  only  an  injury  to  a  third 
»  perfon,  but  it  difturbs  the  peace  of  focicty  ;  and  in  either  cf 
thefe  two  laft  cafes,  the  party  to  be  affefted  by  it  would  have  a 
right  to  fay,  How  dare  you  bring  my  name  in  queflion  ?  If  a 
i&i^;i^ complains  of  adultery,  He  ftiall  be  allowed  to  try  it  9  be- 
caufe be  is  a  party  injured.  So,  if  it  be  necejfary  to  juftice^  to 
try  whether  fuch  a  one  is  a  baftard  ;  it  fliall  be  tried.  But  third 
jjerfons,  merely  for  the  purpofc  of  laying  a  wager,  fliall  not  thus 
wantonly  expofe  others  to  ridicule^  and  libel  them  under  the 
{prm  of  an  aflion. 

We  then  come  to  the  prefcnt  cafe,  wh(ch  >«  fliprily  this: 
Here  is  a  perfon  who  appear^  to  all  the  world  to  be  a  man  j  is 

ftatcd 
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Hated  upon  the  record  to  be  **  Monfttur  Le  Chevalier  D*Eon\**    ^^y^• 

has  a£led  in  that  chara£icr  irt  a  variety  of  capacities  ^  and  has  his    ^^ 

reafons  and  advantages  in  fo  appearing.    Shall  two  indifFerent      ^grjut 
people,  by  a  wager  between  themfelvcs,  injure  him  fo,  as  to  try     Jo«"* 
in  an  a£tion  upon  that  wager.  Whether  (as  was  faid  in  the  argu- 
ment) he  is  a  cheat  and  impoftor  ?  or,  (hew  th;^t  he  is  a  woman, 
and  be  allowed  to  fubpana  all  his  intimate  friends,  and  confi- 
dential attendants,  to  give  evidence  that  will  cxpofc  him  all  ov\t 
Europe?  It  is  mondrous  to  (late.  It  is  a  difgrace  to  judicature* 
And  if  the  Chevalier  ^  by  application  to  the  court  or  other  wife, 
had  come  and  faid,  "  here  is  a  villainous  wager  laid  to  injure  me ; 
•*  I  pray  the  court,  as  a  third  perfon  whofe  intereft  it  afFefls,  to     ' 
**  Hop  it;"  the  court  would  inftantly  have  done  it:  Upon  the  fanic 
principle  as  the  court  ftayed  the  proceedings,  upon  the  applica- 
tion of  Mr.  Muilman/in  the  cafe  of  Coxe  v.  PhiUips*.  Wherever  •  ^^/  ««^' 
a  queftion  arifcs  upon  a  real  matter  of  right,  though  the  in-  1^7.*^ 
tereft  of  third  perfons,  not  parties,  may  be  afFefled  by  ir,  it 
ihalt  be  tried. — If  a  witnefs  lay^  a  wager  upon  the  fubjefb  matter 
in  difpute  between  a  third  perfon,  it  does  not  affeA  his  evidence 
fo  as  to  defeat  either  party  of  it. 

I  think  the  other  ground  is  material.  The  quellion  is  upon 
the  fex  of  a  perfon,  to  the  appearance  pf  all  the  world,  a  man ; 
and  who,  for  reafon's  of  his  own,  thinks  proper  to  keep  his  fex  a 
fccret.  The  medium  of  proof  upon  fuch  a  qucftion  mull  arifc 
from  the  circumftances  that  didinguifh  the  fexes.  This  necef- 
farily  tends  to  introduce  all  the  indecent  evidence  fuch  an  en- 
quiry xan  involve.  Suppofe  two  perfons^were  to  lay  a  wager 
upon  a  mark  ox  defeS  in  a  woman's  body.  Will  the  court  fay  *  , 
they  would  fuffer  her  chambermaid  to  be  called,  to  give  evidence 
upon  fuch  a  queftion.— The  cafe  mentioned  in  the  argument,  of 
an  infurance  by  two  fons  upon  the  lives  of  their  rcfpeftive  fa- 
thers, and  other  cafes,  where  the  life  of  one  perfon  i^  run  againft 
another,  are  not  cafes  that  injure  or  zffcA  the  individuals  who 
happen  to  be  made  the  fubjedl  of  fuch  wagers.  They  are  no  rc- 
fleAion  or  injury  to  them.  So,  a  wager  whether  the  next  child 
ihall  be  a  boy  or  a  girl,  hurts  no  one.  But  the  prefent  cafe  is  in- 
decent in  itfelf,  and  manifeftly  a  grofs  injury  to  a  third  perfon ; 
therefore,  ought  not  to  be  endured.  We  think  the  objeAion  ap- 
pears fufficiently  upon  the  record,  and  that  there  is  ground 
enough  upon  thefe  allegations  to  arreft  the  judgment. 

Th«  three  other  judges  concurred. 

Per  cur.  Rule  for  arreting  t]he  judgment  abfolute. 
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f.  Roebuck  et  al.  verfus  Hammerton. 

A  poliqr     nrHIlS  was  an  aAion  upon  another  wager  in  the  form  of  i 

SrAfaMc-  poUcy  on  the  fame  fubjedl  as  the  preceding  cafe,  with  thi^ 

Anyka      difference  onl J ;    that    it    was    vrnit  fubfequeni  to  the   ftau 

^3[^^      14  Geo*  3*  €.  48*  by  which,  '<  all  infurances  upon  /m/,  or 

^thia  tbe    «c  g^y  ^fj^  g^^^f  q^  eTents»  without  iniereft  in  the  parties,  arc 

Cm.  %.        *'  made  null  and  void.*^    The  qoeftion  referred  therefore  at  the 

''^         trial,  WAS,  Whether  this  were  a  policy  within  the  a£t;  and 

if  the  court  (hould  be  of  opinion  that  it  was,  then  a  nonfuit 

was  to  be  entered.    Mr.  BuUer  accordingly  moved  the  JicoMd 

ibiy  of  this  term,  that  the  yerdi^l  given  for  the  plaititifF  might 

be  vacated,  and  that  a  judgment  of  nonfuit  might  be  entered 

infteod;  and  for  leare  to  move  in  arreft  of  judgment,  and  to 

ftaj  the  proceedings  if  his  firft  motion  did  not  fucceed.-* 

Lord  MansfieU^  after  delivering  his  opinion  in  Da  Cofia  verfus 

Jones^  *'  that  the  objeflion  fofficiently  appeared  upon  the  re- 

'<  cord,''  faid,  "  that  made  it  unneceflary  to  go  into  the  qnef* 

*'  tion,  Whether .  this  were  a  policy  within  the  above  ftatute  ; 

'  therefore,  a  nonfuit  ought  to  be  entered.''  But  thecounfel  for 

the  plaintiffs,  on  account  of  the  cojls^  prajiig  to  be  heard  upon 

it,  the  court  permitted  them  to  enter  into  the  argument.     They 

tnfifted  that  the  ftatute  did  not  extend  to  this  cafe ;  that  it  was 

not  only  not  a  policy,  but  the  fubjedl  matter  itfclf  was  incapable 

of  infurance ;  and  that  tbe  nature  of  tlie  ad,  not  the  form  of  the 

inftrument,  ought  to  decide.  Cot  this  was  a  mere  nvagtr  reiutei 

into  nmitingy  not  upon  omy  future  commgency,  but  upon  a  fad 

then  exifiing ;  and  therefore,  to  conftrue  it  a  policy  within  the 

meaning  of  the  ftatute,  would  be  to  extend  the  ad  to  all  wa^er^ 

where  the  parties  for  greater  fccnrity  might  think  proper  >to  re* 

duce  them  into  writing.      Ijord  Mansfield  ftopped  the  connfet 

lor  the  defendant,  faying,  it  was  too  clear  to  give  themfelves 

any  trouble.    The  parties  themfelvcr  have  called  it  a  policy,  it 

is  indorfed  a  policy,  opened  aa  a  policy ;  and  any  number  of 

perfons  whatever  might  have  fubfcribed  it  as  fuch.    Theicfore 

k  is  clearly  within  the  ad  ^  and  a  nonfuit  ought  ta  be  entered. 

'Per  cur.  Let  a  nonfuit  beenleiod^ 
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Knight  vir/us  Bate.  ^«ir,  juf- 

tice,  abfent. 

TTHIS  was  an  iffuc  to  try  whether  the  tlefcndant,  as  owner    'f^l^^ 

of  a  certain  meffuage  and  lands,  was  entitled  to  an  allot-  if  aiUtote 
Blent  of  land  upon  BroadwaUrs  Common  ^  in  the  county  of  Wor^  ^^?^^^ 
^l^lr.—— The  defendant  pleaded  a  private  a£l  of  parKamenti  withma 
15  Geo.  3.  c.  a5,  for  diTidtng  and  allotting  the  common  and  *^j^7^ 
wafte  lauds  in  the  manor  and  parifli  of  Wdvtrlej  in  the  county  puted 
of  Wcrcefter ;  by  which  ad,  commilfioners  are  appointed  for  ^e  uit^hf 
afcertaining  chums ;  and  that  by  a  claufe  in  the  ad  it  is  prcu  ^feigned if- 
▼ided,  that  if  their  award  is  made  in  Novemiett  December,  Janu*  tmlt  the 
sry,  Pehraarj,  or  March,  any  perfon  diffatisfied  with  fuch  deter-  j'*?*.of 
mination,  may  bring  their  adion  in  the  form  of  a  feigned  iflue  ruch  a&cMi* 
within  fix  months,  and  try  their  chims  at  the  ift,  ad,  o^3d  af-  JJ^J^.  ^ 
fizes  next  after  fuch  determination :  And  in  cafe  of  no  fuch  ac.  «dion 
tion  brought,  commenced,  or  proceeded  in  within  the  times  agaiifft'a 
aforefaid,  then,  fuch  order  of  the  commiffioners  is  to  be  final.  «>.pyho:dcr 
That  the  defendant's  father  was  entitled  to  a  cbpyhold,  and  ifuhstldh). 
claimed  a  Ihare  of  common  in  refped  of  fuch  his  copyhold  ef-  ^J}^^ 
tate*     That  a  difpute  arofe  between  him  and  the  plaintiff  «^<^a- 
touching  his  right ;  and  that  the  commiiEoners  upon  exdmina-  j^^  wirii*. 
tion  of  witnefles  awarded  in  favour  of  him  on  the  12th  '^^i^fi^V^^ 
1775.     That^on  the  8th  of  November  1775^,  a  latitat  was  taken  plaintiffhat 
out  by  the  plaintiff  to  try  the  right.    That  on  the  29th  of  Nof^  3*^,f  ^. 
vember  1775,  Bate,  the  father,  di^d;  Upon  whofe  death  the  the  heir  be 
writ  abated.    That  the  copyhold  cftate  defcended  to  the  defend-  ^a  long  at- 
ant,  and  he  entered  as  heir  at  law  to  his  father,  of  which  the  [f^^}^^ 
plaintiff  had  n^ke.  That  the  plaintiff  did  not  within  fix  months 
after  the  award,  or  within  fix  months  after  he  had  notice  of  the 
death  of  the  faid  Bate,  the  father,  and  of  the  premifes  defcend- 
faig  to  the  defendant,  commence  his  adion  and  try  it  within  three 
•(fifes.— The  phintiff  replied  {prote/ting  he  had  fw  notice  oi  the 
defcent  to  the  defendant,  proteftiog  aKb  that  the  defendant 
wilfully  negleded  being  admitted  tenant  of  the  copyhold)  that 
the  defendant  was  nd  admitted  ttnznt  of  the  cftate  till  the  loth 
of  OChber  T776,  and  that  the  plaintiff  did,  within  fix  months, 
after  he  ^was  fb  admitted,  commence  his  adion.     Demurrer  1 
and  joimler  in  demurrer. 

Afr.  Leycejier,  for  the  defendant,  ftated  the  qucftion  to  be-. 
Whether  the  adion  was  commenced  within  time  ?  which,  he 
fiud|  depended  npon  whether  the  fix  months.  limited  by  the 

15  ftatute 
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1778.     ftatute  were  to  be  compated  from  the  time  of  the  ancefiot^idtath^ 
*  or  from  the  time  of  the  heir^s  admittance  \  and  he  contended  they 

w/l"  ought  to  be  computed  from  the  death  of  the  anceftor.  He  faid, 
Bat£.  it  was  cleariy  fettled,  that  an  heir  .upon  whom  a  copyhold  dc* 
fcends>  is  as  perfefk  tenant^  and  as  compleatly  in  poflcQion  of 
the  land,  as  to  MJlrangers^  by  the  defcent,  as  if  he  .were  in 
by  admittance.  Co*  Comp*  Cop^feH.  4K  He  may  entcfj  take 
the  profits,  and  maint;ain  trefpafs.  Simffon  verfus  Gillian^  Ncjy 
172.  Clark  V.  Pennifather^  4  Co.  23.  S.  P.  He  may  bring  ejcfl- 
ment  or  alien..  Rumfey  verfus  Evesy  i  Leon.  1 00.  In  a  word,  he  is 
liable  to  all  duties,  and  entitled  to  all  advantages,  as  well  befoie 
as  after  admittance ;  which  is  only  a  matter  between  him  and 
the  lord  to  entitle  the  lord  to  his  fine  -,  but  as  xo  all  other  per- 
fons»  it  is  indifferent.— As  to  the  proteftation  of  the  plainrif 
that  he  had  no  notice  of  tl\e  defcent,  adual  notice  is  In  no  cafe 
nec^ilary.  The  entry  atid  poffejfion  of  tlie  tenant  are  a£l$  of  fuf- 
£clent  notoriety  in  copyhold  as  well  as  in  freeholrl  cafes,  to 
make  it  incumbent  upon  all  perfons  concerned,  to  take  notice » 
and  indeed  more  fo  than  admittance  itfelf :  becaufe^  that  is 
only  a  private  ceremony  at  the  lord's  court.  But,  fecond/jt  fup* 
pofing  admittance  neceffary,  ftill  the  zCtion  in  this  cafe  is  not 
brought  in  time  \  for  as  the  writ  abated  by  the  death  of  the 
anceftor,  the  plaintiff  (hould  immt;diately,  upon  the  admif&on 
of  the  defendant,  have  continued  it  by  Journeys  accwnts^  and 
purfucd  it  with  due  diligence.  Spencer*^  cafe,  6  Co.  10.  Winch. 
82*  I  LutHV.  287.  I  Ld.  Raym.  283.  Wilcox  v.  Muggins^  2  Stn 
907.  Fitz.  Gib.  J  70.  S.  C.  The  general  rule  laid  down  by  all 
thofe  authorities  is,  that  wherever  a  fuit  is  continued  by  Journeys 
accounts^  it  muft  be  done  recently^  and  within  a  reafonable  time. 
But  in  this  cafe,  the  plaintiff  has  not  ufed  due  diligence  \  and 
though  particular  circumftances  may  excufe,  yet  as  the  plaintiff 
muft  have  been  fully  prepared,  (having  before  brought  his  tiOioa 
againft  the  defendant's  father,)  there  can  be  no  fpe<;ial  reafoa 
afijgned  to  juftify  his  delay,  which  has  been  injurious  to  all  par- 
ties i  and  therefore  the  defendant  ought  to  have  judgment. 
.  Mr.  Bowery  contra^  for  the  plaintiff,  dated,  that  the  plainiiS 
bad  fued  out  writs  againft  three  other  defendants  \t  thi:ce  fevenl 
anions,  depending  precifely  upon  the  fame  queftion  as  the 
adion  brought  againft  the  defendant's  anceftor.  That  in  the 
firft  of  thefc  three  caufes,  a  verdidl:  at  the  trial  paffed  for  die 
plaintiff  J  upon  which,  a  vcrdi£l  by  confcnt  was  taken  for  him 
in  the  other  two  \  and  that  probably  would  have  been  'the  catfe 
II  in 
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in  the  a£lion-  againft  the  ii&fendant's  anbeftor,  if  it  had  not  be^n      1778* 
abated  by^  his  death;  the  right  being  fully  determined 'by  the 


vcrdia  in  the  frjl  caufe.     Therefore,  the  juftice  of  the  cafe  waft    ^«1^" 
tlearly  with  the  plaintiff.— A^  to  the  queftions  ari&iig  iipon  the      ft*^** 
demurrer;    he   infifted,   that  the  pofitiod   laid  down  by   Mr. 
Lejceftert  that  the  heir  of  a  copyholder  is  tenant  to  all  intents  - 
before  admittance,  was  by  no  means  eftablilhed  by  Lord  Coiem 
ifae  latitude  contended  for.     So  far  he  was  ready  tb  admit,  that 
the  heir  is  confidered  as  tenant  againft  all  ivrong^^oers  :  but  thai 
is  from  the  necejftty  of  the  qafe;  becaufe  the  title  muff  be'iii 
fomehodyy  arid  it  clearly  is  not  in  th^orJ.     So^  in  fome  cafes  he 
may  alifn  before  admittance  ;  becaufe  it  niay  be  uncertain  whed 
ik  court  will  be  held.     But  if  he  wilfully  negle£l  to  be  admit* 
ted,  he  (hall  not ;  and  fo  it  was  exprefsly  agreed  in  I  Lion*  100* 
That  cafe  is  alf6  in  point  to  fliew^  that  a  ftranger  is  not  bound 
to  take  notice  of  the  heir  as  tenant  before  admittance.     But  here 
moft  clearly  he  could  not  $  becaufe  this  a£lion  muft  be  brought . 
againft  the  owner,  not  againft  the  occupiers  therefore,  till  admit- 
tance^, a  ftranger'  could  not  know  againft  whom  to  bring  it.     If 
the  defendant  meant  that  third  perfons  (hould  be  bound  by  hifll 
title,  he  (hould  have  filrni(faed  them  with  proper  evidence  of  it. 
Inftead  of  which  it  ftands  cpnfefied  by  the  dctfnurrer,  that  he 
wilfully  negle&ed  to  be  admitted.    He  alone  then  ba^  prevented 
'  the  a£lion  from  being  brought  fooner  ;  and  therefore  bught  not  to 
be  permitted  now  to  avail  himfelf  of  his  ovtrn  wrong.  —  As  to  th^ 
fecond  queftibn,  Whether  the  adioh  was  brought  in  time,  after  " 
the  admittance  of  the  defendant  ?  he  faid,  the  dodrine  of  Jour^ 
hefs  accounts   Was  inapplicable  to  this  cafe,*  except  by  analogy 
to  (hew  that  the  fecond  writ  ought  to  be  fued  out  in  a  reafonable 
ixmti     As  to  that,  in  Spencer's  cafe*,  it ,  is  faid  <<  to  be  entirtiy  *  6  C0.  id; 
.<^  in  the  difcretlon  of  the  court-,"  and  by  the  authorities,  it  is 
dear  the  tinrie  allowed  ha^  been  often  varied;     In  the  cafi^  cited' 
from  I  LiU  Raym.  283.  it  is  faid,  that  ^*  formcTly  ha!/ a  year 
**  was  allowed;"     In  Gtfford  veffus  Toung^  1  Lut.  297.  the  re- 
porter fays,  *^  there  was  no  judgment,  becaufe  the  court  were 
**  divided,  whctheryw//-  months  between  the  death  of  the  defend* 
*'  aiit  and  the  purchafe  of  the  fecond  writ,  Was  a  reafonable: 
**  time."     In  Sir  Thomas  Finch  v.  Ldmbe,  Cro.  Car,  294.  a  new 
original  i^as  brought  a  year  after  rtverfal  of  the  outlawry,  and 
adjudged   gok)d;      And  in  the  Tear-booi,   6  Ed,  3.  32.  b.  Jik 
months  was  iiv^  {arguendo)  to  be  foon  enough,  and  not  denied^ 

Tob;it  T  LorJ 
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i  •j^s.         Lord  MANsf  lELD.— It  is  averred  in  the  plea,  that  the  plaintiff 
■  had  ncftice  off  the  eftate  having  defcended  to  the  defendant  aa 

^VjjMi^    heir  at  law ;  that  he  had  entered^  and  that  he  was  in  pofleiBon  ; 

B4TS*     in,{hort,  of  every  thing  ncceflarj  to  enable  the  plaintiff  to  hare 
revived  his  fuit  in  due  time. 

Mr.  Bower.  We  could  not  take  ifllie  upon  two  fa&s* 
We  were  obliged  to  give  up  one.  We  admit  the  'defend- 
ant was  in  poffcffion,  bat  we  fay  be  negligently  refufed  to  be 
admitted.  '   '  '. 

Lord  Mansfield;— It  is  abfolutely  averred,  that  you  had  notice 
of  the  entry  and  poiTeflion  of  the  defendant ;  and  you  might 
have  taken  iflue  upon  the  notice*   The  prejudice  you  have  raxfed 
in  our  minds  in  this  cafe  is,  from  what  yop  have  dated  out  of 
the  record)  which  we  cannot  take  notice  of  upon  this  argument; 
nor  do  I  well  fee  how  we  can  get  at  it.     If  the  defendant's  fa- 
ther in  his  life-time  had  made  any  engagement  to  abide  by  the 
event  of  the  other  caufes,  or  if  on  the  trial  of  the  other  aAions, 
the  defendant  himfelf  had  faid,  he  would  not  be  at  the  trouble 
of  trying  the  queftion  over  tigain,  and  by  that  means  had  in- 
duced  the  plaintiff  to  lie  by,  the  court  might  get  at  it  by  a 
collateral  motion.    But  no  fuch  circumftances  appear.     There- 
fore laying  all  that  you  have  fuggefted  out  of  the  cafe,  Where 
is  the  doubt  ?  The  llatute  fays,  the  a£tion  is  to  be  brought  with- 
in  fix  months  and  upon  a  feigned  iffue«     An  aAion  is  brought 
within  fix  months ;  but  by  the  death  of  the  defendant  the  fiiit 
is  abated.     Surely  it  can  never  admit  of  a  queftion  where 
the  original  aAion  is  to  be  brought  within  Jix  months^  whe- 
ther 'the  revival  of  the  fuit  may  be  delayed  for  a  whole  tvoeive- 
month?    There  might  be  a  doubt,  whether  the  plaintiff  ought 
not  to  have  fix  months  from  the  time  of  the  abatement  of  the 
fuit  ?  but  there  is  no  pretence  for  more. — The  admittance  is 
entirely  out  of  the  queftion,  being  a  matter  only  between  the 
lord  and  tenant.     What  impediment  was  there,  after  notice  of 
the  defcent,  to  hinder  the  right*  from  being  tried  in  a  feigned 
iffuc  before  admittance?— Therefore  let  there  be  judgment  for 
the  defendant. 

Per.  Cur.  Judgment  for  the  defendant. 
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Ex  parte  Cottrell   in.  the  matter  df  Eav£s,  a        c     ^  * 

1-*      f_         _  Sane  dav» 

Bankrupt.  .  -" 

nPHIS  was  a  cafe   out  of  Chancery  for  the  opinion  of  this 
court,  ftating  in  fubftaiice  as  io\}oyrs '.-^Catharine  EJJex^ 

/ingle ^vomaH^^ on  or  about  the  2 ^t\i  June  l^66,  went  to  live 
with,  and  was  hired  by  Richard  Eaves y  then  of  late  of  Sareho/e  in 
the  parifli  oiTardley  in  the  county  of  Worcefier^  innholdert  dealer 
and* chapman,  to  ferve  him  from  that  day  for  the  fjpnce  of  one  * 
year.  And  the  faid  Richard  Eaves  was  to  pay  the  faid  Catharine 
Efex  5/- ^5/.  for  fuch  fervicc.  After  the  faid  Catherine  Effex 
had  lived  with  the  faid  Richard  Eaves  for  about  £ve  months,  the  • 
{did  Richard  Eaves,  by  promifing  frequently  to  marry  her, 
prevailed  on  her  to  permit  him  to  have  camat  knotuledge  of  her : 
And  (he  continued  in  his  fervice  for  eight  years  from  the  faid 
25th  of  June  1766;  and  during  that  time  had  two  children  by 
him,  one  of  which  died  foon  after  it  was  born,  and  the  other  is 
no.w  living.  And  (he  never  received  any  wages  whatever  frohi 
the  faid  Richard  Eaves  for  fuch  fervice,  though  (he  often  re-  . 
quefled  him  to  pay  her-;  and  he  as  often  promi/ed  to  pay  her. 
That,  in  or  ab<Jut  the  month  of  June  1774,  the  faid  Richard 
E.'ves  being  upon  the  point  of  marriage  with  a  perfon  of  large 

^  fortune,  and  wanting  to  remove  the  faid  Catherine  Effhs  and  the 
child  from  him,  the  faid  Richard  EaveSy  with  the  confent  of  the 
faid  Catherine  EJfeXy  intimated  his  wifh  to  Jofeph  Cottrell^  of  Sparke 
Brookcy  in  the  parifli  of  Tardley^  in  the  county  of  IVorceJler^  black- 
fmith,and  treated  with  him  to  marry  her  }  znA  promifed  t\i2X  if  he' 
luould  marry  her^  and  fettle  a  freehold  houfe  and  land  ^tJTardley  afore- 
faid,  which  he  was  feifcd  of  in  fee,  of  the  yearly  r?nt  of  1 5  /. 
and  upwards,  upon  the  faid  Catherine  Effex  for  het^  life^  and  take 
care  of  the  child,  the  faid  Richard  Eaves  would  give  the  faid 
Jofeph  Cottrell  42  /.  for  the  faid  Catherine  Ej/ex*s  eight  years* 
wages,  and  a  bond  for  the  payment  of  4ot>/.'  by  in(lallments« 

That  accordingly,  by  leafe  and  releafe  of  the  23d  and  24th 
June  1774,  Cottrell y  in  conftderation  of  the  intended  marriage, 
fettled  the  premifes  upon  himfelf  for  life,  remainder  to  the  faid 
Catherine  Effex  for  life,  remainder  to  the  ilTuc  of  the  marriage, 
{5*r.  That  on  the  25  th  J^ww  1774,  Richard  Eaves,  for  the 
conftderations  aforefaid,  and  in  purfuance  of  the  agreement*heXwcea 
him  and  Cc//r^//,  entered  into  a, bond  in  the  penal  fum  of  800/. 

Y  a  coLditionei 
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1778.    conditioned  for  the  payment  of  400/.  to  the  plain^flT  by  b« 

■■  ftaUments.    That  on  the  29th  oi  Stptember  1774,  Jofepb  CoiirM 

Corl^    was  married  to  the  faid  Catherine  EJfex  his  prefent  wife,  and  has 

TastL.     ever  Cnce  maintained  the  faid  child.     That  on  the  6th  of  March 

1775,  before  any  payment  oif  the  bond  became  due,  Ea^jes  wu 

declared  a  bankrupt.— The  qneftions  were,  ift.  Whether  under 

all  the  circumftariccs  of  the  cafe,  J(^epb  Cottreli  was  entitled 

to  come  in  as  a  creditor  under  the  commiflion   of  bankrupt 

againfl:  Eaves  f  adiy,  Whether  the  faid  Jofepb  0>ttreU  would  be 

barred  from  recoyering  the  money  fecured  by  the  faid  bond^   in 

cafe  the  bankrupt  fiiould  obtain  his  certificate  ? 

Mr*  jyilfon  for  the  plaintvif  had  begun  to  argue,  but  Lord 
Mansfield'  interrupted  him,  fnquiring  what  could  be  objefied 
to  the  bond  ? 

'Mr.  Chambre^  contra ^  faid,  the  obje£lion  to  the  bond > was, 
that  it  was  hot  within  the  ftat.  7  Geo.  x.  not  being  founded 
on  a  hfmdfide  and  good  confideration. 

Lord  Mansfield. — It  is  a  good  confideration  hetvieen  the  parties. 
It  is  a  ftipulation  between  them  in  confideration  of  marriage : 
The  one  has  performed  his  part,  and  married  the  woman  \  the 
other  is  therefore  bound  to  perform  hisr  There  is  no  ground 
to  impute  any  fraud  in  the  cafe. 

Afterwards,  on  Ftiruary  loth,  in  this  term,  the  court  certified 
in  thefe Vords : 

Anfwer  to  the  firft  quitre.    Having  heard  counfel  on  both  fides 

and  confidered  this  cafe,  we  are  of 
opinion  that  the  petitioner  Jofepb  dt* 
trell  is  entitled  to  come  in  as  a  ere* 
ditor  under  the  commiffion  of  bank* 
^  ruptcy  iflTued  againft  Richard  Eaves. 
To  the  fecond  quare.  We  are  of  opinion  that  he  will  be 

barred. 

Mansfield^ 
R*  Jiflon^ 

E.  fyuitt. 
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J778. 
Harrington,  qui  tarn,  verfm  Johnson.  VT^^''^* 

X4^R.  WaRacihaA  obtained  a  rule  for  (laying  the  proceed-  inti^uitam 

ingsin  this  cafe,  which  was  an  a£lion  againd  the  defend-  ^}^ ^^^ 

ant  for  infuring  lottery  tickets -contrary  to  the  (lat.  16  Geo.  y  tickets  «on« 

c.  34.     The  application  for  the  rule  was  founded  upon  an  affi*  2^1^^*^ 

davit  made  by  the  defendant,  dating  that  z  former  aBion  had  been  «  34-  the 

brought  againft  him  in  the  Common  Pleas ^  ior  iht  fame  offence^  notftaSr'the 

at  the  fuit  of  one  Woo(L  in  which  the  court  had  given  him  leave  proceedings 

^  u  on  an  af* 

to  compound  *•  fid«vit  of 

Mr.  Bearcroft  now  (hewed  caufc,  and  contended,  that   the  ^^  ^1,2^ 
affidavit  of  the  defendant,  dating  only  generally  that  this  a£lton  formir  tOtm 
was  ibr  the  fame  offence  as  that  in  the  C.  B.  was  not  fufficient.  brongf^ 
That  it  ought  to  have  fpecified  the  particular  infurance  which  f*^"^*^ 
made  the  fubje£l  matter  of  tiie  former  aflion  \  either  by  (hew-  the ji«««  ^. 
ing  the  numbers  of  the  tickets,  or  for  whom  infured,  and  when;  "(j^ch  he 
which  would  have  been  the  means  of  fatisfying  the  court  that  '^  l^^ve  to 
the  offences  really  were  the  fame.     At  lead,  the  application  BttChemoii 
fliottld  have  been  fupported  by  other  affidavits.    Being  deficient  t^*^^^^^ 
in  both  thofe  circum dances,  the  proper  and  only  mode  of  relief  cialJy.   ^* 
was,  to  plead  the  former  a£lion  and  leave  of  the  court  to  com*- 
pound,  if  it  were  warranted  by  the  truth  of  the. cafe. 

Mr.  Wallace^  contra^  in  fupport  of  the  rule  faid,  the  oflFence 
was  keeping  an  office  for  the  infurance  of  tickets }  not  the  a£i  of  , 
infuring  \lox  that  is  only  ruidenee  of  the  keeping  t  And  that 
there  could  be  "but  one  offence  of  keepings  attended  with  one  pc<p 
nalty.  Confequently,  there  was  noneceffity  for  the  defendant  to 
ftate  any  thing  more,  than  that  he  had  already  been  profecuted 
for  the  fame  oiFence.  As  to  pleading  the  former  a£lion  and 
the  leave  of  the  court  to  compound,  he  faid,  there  never  was  au 
iildance  of  the  kind. — But  the  *court  yrerc  clearly  of  opinion^ 
that  this  matter  ought  to  be  fpecially  pleaded :  And  accordingly 
i}ire£led  the  rule  for  daying  the  proceedings  to  be  difcharg^d. 

•  yide  this  c.ifej  a  Bla^k.  Ref,  if  jj. 


Y3 


745  HILARY  TERM  i8  George  HI.  B.  R, 

1778. 

Fr4.  6th.  Hankev  el  al.  verjui  Jones. 

^rl^n  bills  T^^^  ^**  *"  ^^^^  dircacd  by  the  Court  of  Chancery^  to 

onaperfon's  try    whether   the    defendant   was   a   b;inkrupt,    and    al(b 

aTdiTtti"''   ^^®  validity  of  the  petitioning  creditor's  debt :  At  the  trial  before 

penoe  of       Lord  Mansfield  at  Gmldhaliy  at  the  fittings  after  Micbaelmas  Term 

quaiter^    X777>  the  jury  found  a  verdidi  for  the  plaintiff  on  the  ficcnd 

^Holu^k  *^^^'  danaages  is.  cofts  40  /.  and  alfo  a  verdid  for  the  plaintiff 

uuereaat    ,on  the^r^  ifTue,  damages  tj>.  fuhjedl  to  the  opinion  of  the  court 

fofrhcir  be-  ^^  ^^  following  Cafe  :— That  the  defendant,  a  clergyman^  bc- 

ins  dif.        ing  poflelTed  of  ^nds  in  the  Ifle  of  Ely^  and  engaged  in  expen- 

and borrow,  five  works  of  Cultivating  and  draining  fuch  lands;  to  raife  mo* 

^g  tfccMnm.  jjgy  £py  jj^jjj  purpofe  and  his  other  occafioiw,  did  before  the  year 

in  exchange  1774>  but  more  particularly  in  the  years  I774>  177S1  s^nd  i77<^ 

to\he  fame   ^^^  \yAht  vcry  many  in  number  and  to  a  very  large  amount  ta 

amount,       value,  which  were  accepted  by  different  pe^ons.     That  the  de- 

niak"rinan  fcndant*  in  order  to  provide  money  for  the  payment  of  the  faid 

an  ohjea  of    bills,  fent  cafh  and  other  remittances  to  the  acceptors*  and  a/- 

thc  bankrupt  r   i  •     i  -  • 

'  lawu  .  lowed  to  fome  of  his  bankers  a  quarter  per  cent,  for  paying  his 
bills,  and  alfo  in  many  indances  paid  a  quarter  per  cent,  to  the 
perfons  who  got  them  difcounted,  belides  intereft  at  5  A  per 
cent.  The  defendant  alfo  borrowed  accommodation  bills  to  a  large 
value,  i^  lieu  of  which  he  gav^  his  own  bills  or  notes  to  the 
fame  amount.  He  difcharged  all  his  bills  and  notes,  punc- 
tually till  about  the  month  oi  April  1777. — The  queftion  for  the 
opinion  of  the  court  was,  Whether  this  were  a  trading  within 
the  true  intent  and  meaning  of  the  bankrupt  laws  ?  If  it  were  a 
trading,  then  a  verdid  to  be  entered  for  the  plaintiff'on  the  firft 
ifTue.  If  it  were  not  a  trading,  then  a  verdifl  to  be  entered  for 
the  defendant  on  that  iflue. 

Mr.  Douglas  for  the  plaintiff,  ftated  that  at. the  trial  i^vo  ob* 

jeAions  were  made  to  the  validity  of  the  commifiion  \  ift.  That 

the  defendant  was  a  clergyman  in  prieft's  orders;  and  the  clergj 

•  Stat.  11     ^^^^%  prohibited  by  law  from  ufing  any  manner  of  merchandize  •, 

//.  8.  c.  13.  tlie  defendant  could  not  legally  be  faid  to  be  an  obje&  of  the 

^*         bankrupt  laws :  But  this  objcflion  he  faid  wa^  now  abandoned. 

He  ihould  therefore  confine  himfelf  to  the  fecond  queffion. 

Whether  the  defendant,  by  engaging  in  a  courfe  of  tranfadions 

fuch  as  were  ftated  in  the  cafe  referved,  had  rendered  himfelf  an  * 

obje^  of  thp  bankrupt  laws  ?  That  is>  Whether  he  came  under 

the 
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the  defcription  of  «*  a  perfon  tffihg  or  exercifing  the  trade  ofmer--     1778. 
«•  <handi%e  V*  for  he  Hiould  not  contend  that  he  fell  within  the  ■■ 

other  brancli  of  the  fcrcral  ftatutes  that  defcribe  bankrupts  ♦,    "t^r/w^ 
namely,  cf  a  perfon  *<  feeking  his  trade  of  living  by  buying  and     Jof*** 
•*  felling."— He  faid  if  the  words  of  the  ftatute  were  fufficiently 
explicit  in  themfelves,  fo  as  not  to  admit  of  a  doubt  what  tranff 
a£lion8  came  within  the  defcription  of  ufing  the  trade  of  mer* 
cfaandizC)  he  could  not  go  out  of  the  a£l  of  parliament  for  a  coo* 
ftruflion  of  them  :  but  that  was  not  the  cafe  ;  the  words  *<  or 
"  otherwife"  leaving  the  fubjeft  open  to  great  latitude.   He  con- 
ceived  therefore   the  queftion   might  properly  be  confidered 
as  a  queition  of  the   lex  mercaioria  \  and  he  argued,  that  the 
law  of  merchants   making  part  of  the  comnion  law  of  Efig» 
land^  the  mode  of  determination  in  this  cafe  muft  be  by  the 
fame  media.     Thcfe,  he  faid,  were,   xfl.  Formal  adjudicatimt  of 
the  courts  of  law ;  and  where  they  were  fufficient  to  clear  the 
doubt,  the  difficulty  was  at  an  end.     adly.  If  they  were  not  fuf- 
ficient, the  next  bed  authorities  to  refort  to,  were  the  diBa  of  ' 
learried  authors  and  writers  upon  the  fubjcfl.    3dly,  When  they 
botb  failed,  recourfe  muft  be  had  to  the  .common  underftand- 
ing  of  perfons  executing  that  part  of  the  law.     And  lajily^  ge- 
neral confidcrations  of  convenience  and  public  utility  were  to 
be  adopted.    He  fhould  therefore  fubmit  to  the  court  an  ar- 
gument drawn  from  all  thefe  fources;  and  hoped  to  fatisfy  the 
court,  that  the  defendant  ought  to  be  confidered,  for  the  purpofe 
of  this  queftion,  as  a  perfon  ufmg  the  trade  of  merchandize.     And 
firjl^  upon  authorities,  the  cafe   of  Sarsfield  verfus  Witherby^ 
Comb.  152.  would,  he  conceived^  be  nearly  decifive  of  the  quef- 
tion.    That  was  an  aftion  brought  by  the  indorfee  6i  a  bill  of 
exchange  drawn  by  the  defendant  when  at  Paris  pn  his  travels* 
The  note  came  by  feveral  mcfne  indorfements  into  the  hands  of 
the  plaintiff,  who  brought  his  action  on  the  cu/lom  of  merchants, 
ftating  the  defendant  to  be  a  merchant.     The  defendant  pleaded 
that  he  was  no  merchant^  but  2L.gentleman  on  his  travels  i  and 
therefore  not  liable  to  -the  plaintiff's  action.     The  plaintiff  de- 
xnurred,  and  the  court  held  the  plea  was  good.    But  iipon  a 
writ  of  error  in  the  Excheqtier  chamber,  the  plea  was  over-ruled ; 

•  Stat.  13  EL  r.  7.  1  Jae,  x.  <.  15.  ai  Jac,  i.  c,  19.  The  worcU  oi  the 
latter  ftatute  are,  <<  ail  and  every  perfon  or  (terfons  uOng^  or  chat  (hall  ufe  the 
««  trade  cf  mircbanJisu,  by  way  of  bargainingf  exchange,  bartering,  chevifance  or 
««  otherwijei"  in  groft  or  by  retail,  or  feeking  his  01  her  living  by  buying  or* 
ftlling,  or  that  (hall  Ufe  the  trade  or  profe(!iOD  of  a  fcrivener,  recciWn^  other  men's 
g^nieg  or  cfiatn  into  hit  tn>ft  or  oult^*     ' 

Y  4  And 
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.1778.     And  the  words  of  Lord  Chief  Bafon  Pollexfen  upon  the  occaCoq 

fc were  remarkable  \  "  This  is  a  merchand'tzahh  a3^  and  hinders  the 

^w>"  *^  defendant  from  pleading -that  he  was  no  mtrckflnt'^  And  the 
'  Jonzf.  repoi't  adds,  ^'  that  judgment  was  reverfed,  for  that  he  inras  a 
f*  merchant  by  the  /fli/«g  w^  of  money  ^  and  drawing  the  bUlJ^ 
\  •  Lord  Mansfield.— The  qucftion  here  arffes  on  a  fpecial  cafe ; 
Whether  this  ail  of  drawing  bills,  is  fuch  an  aft  as  makes  the 
defendant  ^fcrivener  within  the  meaning  of  the  fevcral  (latutes 
againil  bankrupts  ?  Every  man  who  draws  bills  of  exchange, 
floes  a  merfbandizaUe  aBy  but  that  does  not  make  him  liable  to 
be  a  bankrupt. 

Mr.  Douglas.  The  ne^t  cafe  is  Richard/on  y.  Bradjbatv^  i  jitt, 
118.  That  arofe  on  a  feigned  iflue,  to  try  whether  one  Wilfon  was 
a  trader  \  and  whether  he  was  a  hanker.  The  cafe  was  tried  be- 
fore Lord  Chief  Juftice  Lee\  and  by  the  report  it  appears,  that 
upon  the  firft  cjueftion,  f*  Wiljon^  who  was  an  agent,  drew  on 
f*  John/on^  who  was  another  agent,  to  the  amount  of  280,000/. 
f*  and  he  drew  on  Wilfm  xo  the  amount  pf  290,000/.;  but  there 
was  no  commilfiou  mnncy  on  cither  fide.  It  w'ss  proved  in  the 
caufc  by  various  merchants,  that  drawing  and  redrawing  bills  to 
fuch  an  amount  was  a  trafficking  in  exchange^  and  fuch  a  traffick- 
ing as  would  make  a  man  liid>ie.toa  commidion  of  bankruptcy. 
The  jury  alked  the  judge,  «'  Whether  fuch  drawing  and  redraw- 
^*  ing  was  in  point  of  law  a  trading  ?^The  judpc  fnid,  it  was  nof 
**  fo  much  a  point  of  lanv  as  a  point  offaH^  to  be  determined  by 
f*  them  on  tlit  ufage  of  merchants  \  and  if  they  paid  credit  to  the 
*•*  evidence,  this  was  a  trading*  The  vcrdift  given  by  the  jury 
.  ^*  Was,  that  Wilfon  was  a  trader  and  a  bankrupt. — There  was  dq 
**  motion  for  a  new  trial,  and  the  <afc  was  acquicfced  in.**  It  is 
true,  there  have  been  doubts  whether  the  direftion  of  Lord 
Chief  Juftice  Lee  wa^  right.  But  as  the  cafe  was  acquiefced  in^ 
It  is  a  very  (Irong  authority  for  the  plaintiff. 
^  Lord  Mansfield.— i  was  cbunfd  in  that  cafe.     I  do  not  re* 

member  there  was  any  motion  for  a  new  trial :  But  a  very  material 
circumftance  there  was,  that  IViifon  kept  other  people's  money, 
Mr.  Douglas.    'Thirdly^  Merchants  may  be  confulted  as  to  the 
,  ufage  and  cuftom  amoRgft  them.  In  Mich.  19  Jac.  i.  flinch.  24. 
•    in  t^c  cafe  of  Vanheath  verfus  Ti^rwr,  Hobart  Chief  Juftice  faid, 
«  If  any  doubt  arifes  about  the  cuftom  of  merchants,  the  coort 
*<  may  fend  for  the  merchants  to  know  it.''  So  in  Hardres^  485. 
Male  Chief  Baron  faid,  "  It  were  worth  while  to  enquire  what 
«(  the  courfe  had  been  amongft  merchants^  or  to  dirqf^  an  iflue 
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^  for  trial  of  the  cuftom  amongft  thrTn.**    In  Edie  vcrfus  The     1778. 

Ea/l  India  Companyy  2  Bur.  12  6.  where  a  bill  of  exclungc  was      — ^ 

drawn  by  Lord  Crtve  00  tlic  Eaft-  indta^ompany^  made  pi!yablc  to    ^  Ww '^ 

one  Campbell t^t  order,  who  indorfcd  it  over  to  Ogleby^  iv'uhont  the     J«"*»r 

words  **  or  order  J^  who  indorfed  it  over  to,  Edie^  nmih  the  words 

**  or  order^*  the  qu^ftion  was.  Whether  it  was  afCgnable  ?  Lc-rd 

Mansfield  at  the  trial  was  of  opinion,  «<  that   it  was  a  propec. 

I*  queilion  to  be  enquired  of  the  merchants.  But  the  court  after- 

*«   wards  held  it  improper,  becaufe  the  pomt  h;id  been  already'ad- 

*<  judged."— Mr.  Douglas  faid,  *«  IJe  (liould  infer  from  this  cafe, 

*«  that  where  a  qucftion  is  not  fettled  by  the  lex  mercatorioi  it 

.««  was  competent  to  enquire  of' merchants  what  the  ufage  was. 

.**  He  did  not  mean  it  was  competent  to  a(k,  Whcth^rr  fuch  a 

5*  one  was  a  bankrupt  F  but  it  was  competent  to  aft,  Whether 

'<  fuch  a  particular  tranfa£lion  amount<?d  to  a  trajficking  in  ex- 

,^'  change  within  the  ufage  of  ntfrchanis  i     That  though  there 

*'  were  no  merchant*  examined  at  the  trial  of  this  caufe,  it  was 

•*  the  general  opinion  of  merchants  in  the  city  of  London^  that  this 

**  was  a  dranving  \  and  that  opinion  was  corroborated  by  the 

*'  cafe  of  Richard/on  verfus  Brad/banv.  Lajily^  on  the  ground  of 

f<  public  convenience  and   utility,  ^he  faid,  it  appeared  to  him 

"  mod  neceffary  to  the  fpirit  and  freedom  of  commerce,  that 

*  *  there  fliould  be  a  facility  of  raifing  great  fums  of  money  for 

•*  the  purpofcs  of  trade^  without  the  formal,  folemn  fccurity  ne* 

f*  ceflary  from  perfons  who   arc  not  merchants.     Th.it  large 

•*  fums  of  money  were  daily  advanced  to  perfons,  who  dealt  in 

f <  drawing  and  negotiating  notes  in  the  manner  Jones  had  done, 

<<  upon  the  faith  that  fuch  perfons  were  liable  to  the  bankrupt 

''  laws :  If  fo,  though  it  might  not  (Iridly  be  faid  to  be  a  trading, 

«•  it  fell  within  the  maxim,  that  communis  error  Jaeit  jus.     Upon 

*<  the  vhole,  therefore,  he  fubmitted,  that  the  defendant  was 

««  fubjeft  to  the  bankrupt  laws." 

Mr.  f.  Walker^  eonira^  argued,  that  the  defendant  did  not  come 
within  the  defcriptien  of  a  perfon  ufing  the  trade  of  merchan- 
dize. As  to  the  eafe  of  Sarsfield  verfus  Witberby^  it  was  nece& 
fary  for  the  pbintiff  to  declare  upon  the  cuftom  of  merchants. 

Lord  Mansfield. — 1  hat  cafe  has  nothing  to  do  with  the  con* 
ftrudion  of  the  bankrupt  laws :  A  man  merely  drawing  a  bill  pay« 
able  to  a  perfon  who  has  bought  a  horfe  or  any  *thing  elfe,  will  not 
make  him  a  bankrupt.  The  queftion  here  is^  Whether  this  man 
comes  under  any  of  the  defcriptipns  of  a  perfon  liable  to  a  commit 
^on  oF  bankruptcy,  within  the  true  intent  and  meaning  of  the  '    ^ 

^acutea  tfon^erning  bankrupt^  ?— Mr.  F.  JFalker^  the  other  cafe;  / 
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1778.     that  lias  been  cited  of  Richardfofii,  Brad/haw  makes  for  the 
defendant ;  becaufe  there,  it  was  adjudged,  to  be  an  4xcbange  and 


tvi^J*    rechange\  a  drawing  znA.  redrawing  within  the  a  As  of  parlia- 
Jen  AS.      ment.    With  refpe£l  to  public  utility  and  conyenience^  arguments 
drawn  from  thence  are  only  of  ufe  where  the  law  is  (ilent.  But 
they  cannot  be  oppofed  to  adjudged  cafes ;  no  more   can  the 
private  opinions  of  merchants:  Much  lefs  can  they,  upcgi  the 
conftru£iion  of  laws  fo  penal  as  the  ftatutes  againft  bankrupts, 
by  which  fome  offences  are  made  even  a  capital  felony.     Then, 
9S  to  tht  fails  from  whence  it  is  inferred  that  the  defendant  is  a 
' trader  \  they  are,  id,  ^<  That  the  defendant  has  had  great  on- 
'<  dertakings  in  the  draining  of  lands  and  improving  theni  ;  and 
<<  that,  to  raife  money  for  this  purpofe,  he  drew  bills  of  exchange 
^^  to  a  confiderable  amount;  whi<;h  bills  were  accepted  by  dif* 
^^  ferent  perfons."  But  the  mere  drawing  bDIs  of  exchange,  in 
the  manner  and  for  the  purpofe  above  dated,  is  not  a  drawing 
within  the  intent  of  the  bankrupt  laws.   If  it  were,  every  body 
who  has  drawn  bills  of  exchange  would  be  within  the  defcription 
of  a  perfon  liable  to  become  bankrupt*     Will  the  acceptance  of 
bills  fo  drawn  affid  to  make  the  tranfa£lioh  more  a  trading  ? 
Clearly  not.  With  refpefi  to  the  red  of  the  fa£ls  dated,  they  are 
fo  far  fromr  amounting  to  a  trading,  that  they  are  a  proof  of  the 
very  reverfe.  For,  indead  of  trafficking  with  thefe  bilU  fo  drawn, 
for  barter  or  profit^  the  only  a£i  he  does  is  to  pay  commiflion 
money,  befides  intereft,  to  the  different  petbns  upon  whom  they 
were  drawn,  or  who  difcounted  them.    In  WilfofC^  cafe,  he  was 
concerned  in  drawing  and  redrawing^  which  is  a  trading  within 
the  intent  of  the  a£t«     And  perfons  concerned  in  that  branch  of 
trade  are  well  known  by  the  name  o{  exchange  'brokers ^     But 
in  this  cafe,  the  defendant  was  .never  drawn  upon  \  be  only 
drew  \  and  that^  not  for  the  purpofes  of  trade,  but  for  the  par- 
ticular purpofe  of  draining  and  improving  lands ^  which   is  no 
fpecies  of  trading  within  the  provifions  of  the  bankrupt  laws. 
Therefore  there  is  no  pretence  for  faying  he  is  an  obje£l  of 
them.  ^ 

Iiord  Mansfield. — This  is  a  quedion  upon  the  con(lru£Hon 
of  the  datutes  concerning  bankrupts;  and  the  cafe  dates  particu- 
larly the  only  thing  done  by  the  defendant,  from  which  it  can 
'  be  argued  that  he  is  become  a  bankrupt,  within  the  defcription 
and  meaning  of  the  bankrupt  laws.  By  the  datute  1 3  ££$. 
c*  7.  the  defcription  is  this :  '<  Any  merchant  or  other  perfon 
M  ufing  or  exeicifing  the  t^4td€  of  mfrchofidi^e,  by  way  of  baxw 

.       ?•  gs^ioingi 
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^  gaining,  exchange,  rcchangc,  battry,  chevifance  or  othery^ife,      1778, 

**  in  grofs  or  by  retail,  or  fecking  his  or  her  trade  of  living  by  • 

^  buying  and  felling."  The  flat.  21  Jac.  t.c.  19.  gives  a  fuller      Xtrjms 
defcription*     "  All  and  every  perfon  or  perfons  ufing,  or  that     J^^^' 
**  fliall  ufc  the  trade  of  merchandize,  by  way  of  bargaining,  cx-p 
•*  change,  bartering,  chevifance  or  otherwife,  in  grofs  or  by 
^'  retail ;  or  feeking  his  or'her  Kving  by  buying  and  fdiing  ;  or 
•*  that  (hall  ufc  the  trade  orprofcfiion  of  zfcrivenery  receiving 
^f  other  men's  monies  and  eftales  intp  his  trud  or  cudody,  who 
•*  at  any  time  after,  ticJ*    Thcfc  are  the  defcriptions  of  a  bank- 
rupt.    And  the  fafls  neceflary  to  (hew  what  was  the  nature  of 
the  bufinefs  carried  on  by  the  party  being  laid  before  the  court, 
whether  they  come  within  any  of  the  defcriptions  enu.merated 
in  die  (latutt:s,  is  a  quedion  of  law  upon  the  conftrudion  of  the 
ftatutes  themfelves.     It  is   not  u(\ng  an  aH  of  merchandize. 
Every  man  does  that :  Every  man  buys :  But  that  does  not  bring 
a  man  within  the  defcription  of  a  perfon  liable  to  become  banker 
rupt.     He  muft  ufe  the  trade  of  merchandize.     He  muft  there-p 
ioxtfell  as  well  as  huyz  nor  will  every  a£l  of  felling  do;  for 
there  are  various  fpecies  of  felling,  which  arc  no  trading  within 
the  meaning  of  the  a£ls ;  as  where  a.  farmer  buys  in  fiieep,  and 
fells  them  again,  ^c.    The  fa£k  dated  in  the  prefent  cafe,  fron& 
whence  it  is  contended  that  the  defendant  is  liable  to  a  commif- 
fion  of  bankrupt,  is,  that  on  his  own  account,  and  for  his  ofcm 
benefit,  he  has  raifed  money  on  his  own  bills,  at  the  expence  of 
paying  a  quarter /«r  cent,  commidion,  and  5  ^^r  r^/.  intereft : 
And,  to  better  his  credit,  has  been  ufed  to  get  an  additional  fecu- 
rity  from  other  perfons,  by  borrowing  their  bills ;  in  lieu  of* 
which,  he  gave  them  his  own  to  the  fame  amount.     The  ques- 
tion therefore  is.  Whether  the  circumftance  of  a  man  borrowing 
money  on  his  own  bills,  for  his  own  occaGons,  makes  him  an  ob- 
ject of  the  bankrupt  laws.— I  had  not  a  particle  of  doubt  at  the 
trial :  But  I  defired  a  cafe  to  be  made  for  the  opinion  of  the     • 
court,  for  the  fake  of  that,  which  perhaps  is  more  important  than 
doing  right :  to  bring  all  quedions  upon  mercantile  tranfadions 
to  a  certainty.  General  verdidls  do  not  anfwer  the  purpofe :   But 
when  a  cafe  is  made, the  profeflion  know  the  refult,the  merchants 
know  the  refulr :  And  I  rather  deGred  it  in  this  cafe,  on  account 
of  the  authority  of  Richardfon  verfus  Brad/haw,  which  has  been 
fo  much  relied  on.    As  to  that  cafe,  fee  what  ib- was :  IFilfon 
was  an  agent  to  26  regiments,  and  lived  in  London.     John/on,  hit 
^orrefpondenti  was  alfo  agent  to  man^  regtmeatf  Md  lived  in 

Dubtin. 
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1778.      Dublin.     The  troops  were  occafionaHy  in  England  ^nd  Ireland \ 
—     -        and  when  the  troops  that  were  in  TTir^'s  department   were  in 
mfui       IrelaHdj  Johnfou  raifcd  money  to  pay  them  :    And  fo.viV^  ^terfSU 
JowE*.      J^/^/y,  from  the  year   1745  to   1757,  drew  on  John/on  to  the 
amount  of    280,000/;  and  Johnfin   drew  on    Wilfon    to    the 
amount  of  290,000  /.  They  took  no  cpmmiflion,  and  there  was 
no  reafon  why  they  ihould  }  for  the  advantage  was  equal.     If 
one  did  not  pay,  he  did  not  receive  :  And  fo  with  refpe£i  to  the 
other.    But  what  was  the  purpofe  of  their  redrawing  ^    They 
drew  for  the  money  of  many  thoufand  perfons,  oflScers,  widows, 
and  foKilers  together :  And  there  was  a  vifible  gain  frooi  thence 
arifing  trom  t!>e  exchange.     What  was  the  determination  of  the 
jury?   Though  it  was  not  their  province  to  fay  ;  it  was  a  very 
fenfible  one :  "  Drawing  and  redrawing  may  or  may  not  bfc  ex- 
•*  ercifing  trade  and  merchandize."  It  depends  on  circum dances* 
Suppofe  a   perfon  in  Torkjhire^  with  a  large  eftate,  has  occafion 
for  money  to  pay  a  debt  on  mortgage,  or  any  other  fecurity  in 
the  city  of  London ;  he  draws  on  his  banker  for  it,  and  to  repay 
him,  trlis  the  baiiker  to  draw  on  him  by  bills.     Would  that  be 
a  drawing  and  redrawing,  fo  as  to  conftitute  a  trading  within 
the  meaning  of  the  bankrupt  laws  ?  Certainly  not.    But  take  it 
the  other  way ;  that  a  perfon  has  the  cafli  of  other  people,  to 
the  amount  of  many  hundred  thoufands  of  pounds,  and  the 
benefit  of  the  exchange  arifing  from  the  remittance  of  it.     That 
is  mrrchandizing  :  And  that  was  the  ground  upon  which  the 
jury  went  in  the  cafe  of  Wilfon.     There  is  no  greater  fault  in 
citing  cai^s,  than  that  of  drawing  general  conclufions  from  par- 
ticular premifes.     In  IVilfoh^s  cafe  it  was  (aid, .  ^*  That  drawing 
««  and  redrawing  was  merchandize.**   It  does  not  follow  that  all 
drawing  and  redrawing  is  merchandize.  The  words  of  the  jury 
in  Wtljon's  cafe  were,  "  that  drawing  and  redrawing  for  fuch 
«<  large  fums  of  money  is  trafficking  in  exchanfje."     But  there 
was  no  redrawing  in  the  prefcnt  cafe  ;  nobody  redrew  on  the  de- 
fendant,  and  all  the  drawing  was  to  his  lofe,  and  tended  to  his 
ruin  J  for  he  paid  a  quarter  per  cent,  commiffion,  befides  intcrcft, 
on  every  bill  he  drew.     With  regard  to  what  paffed  at  the  trial 
in  Wilfon^ s  cafe,  with  great  refpedl  to  Lord  Chief  Jufticc  Lii% 
memory,  I  think  the  jury  afked  hin^  a  ye^y  proper  queftion* 
Whether  this  drawing  and  redrawing  was,  in  point  of  &w,  a 
trading  in  merchandize  within  the  ftatutcs  concerning  bankrupts? 
And  as  the  note  is  taken,  he  might  have  direEhd  them  as  it  is 
there  faid  h?  did.  But  the  report  ftys,   w  He  told  them  it  was  a 
'5  5*q[ucftion 
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^^  qttcftxqn  ol  foB^  and  not  of  Aiw."     With  all  deference  to  his      177B. 

opinion,  it  was  a  queftion  of  law  upon  the  faft.     It  may  be  pro-  — ^ 

per  to  leave  it  to  the  jury,  whether  the  perfon  gets  a  profit  or      t.w'^.^' 
remits  other  people's  money ;  but  the  faft  being  eftablifhed,,  the     Jo*»«»- 
refult  is  a  matter  of  law.     \vi  WilforC^  cafe  he  had  vad  fums  of 
other  people's  money.  But  this  cafe  is  ftript  of  every  circum- 
ftance  of  that  kind  :  Merely  a  drawing  by  a  perfon  for  the  pur- 
pofe  of  improving  his  own  edate }  and  he  pays  difcount  on  wh^t 
he  draws.  Therefore,  there  is  no  colour  for  faying  he  is  within 
the  defcription  of  the  bankrupt  laws. 
The  pther  judges  concurred. 

Per  Cur.  Poftea  to  be  delivered  to  the  plaintiffs. 


Rex  verfus  John  Whitaker.  nmrfdiy^ 

TFd^  lath. 
HE  defendant  was  fummoning  bailiff  to  the  (heriff  of  Mid^ 

dkfix  ;  and  it  was  his  province  to  fummon  jurors  to  attend 

to  try  caufes.     An  attachment  was  granted  againft  him,  upon  a 

\  charge  of  demanding  and  receiving  money  from  feveral  of  the  in- 
habitants to  excufe  them  from  ferving,  and  for  fummoning  fuch  , 
as  refufed  to  pay  him,  more  frequently  than  it  came  to  their  ' 
turn.     Being  examined  upon  interrogatories,  it  appeared  to  the 

.  court  upon  the  report  of  Sir  James  Burrow jXhzt  he  admitted 
having  received  fmall  fums  from  feveral  individuals.  That  in 
feme  years  he  received  in  the  whole  about  60/-  or  70/.  per  an^ 
num  J  and  in  every  year  fomething,  though  fometimes  not  more 
than  20  /•  But  he  dented  ever  having  demanded  it,  or  having  ever 
been  guilty  of  partialityy  either  in  excuiing  thofe  who  paid  him, 
or  in  fummoning  thofe  more  frequently  than  he  ought  to  have 
done,  who  refufed  to  pay  him.  He  fwore  he  received  it  only  as 
a  ChrtftmaS'boXj  which  had  been  cuftomary ;  and  in  no  other  view 
whatever :  And  poGtively  denied  that  he  ever  a£ted  with  any 
partiality  in  qonfequence  of  its  being  given  or  refufed. 

The  court  thought  this  to  be  a  very  bad  practice,  and  of  very 
evil  example :  Wherefore  they  fined  him  200  /•  and  ordered  him 
to  be  committed,  'till  paid*  They  added,  that  the  flieriff  (hould 
be  informed  of  this,  and  that  it  (hould  be  recommended  to  him 
to  difcharge  this  man  from  his  office  of  fummoning  bailiff. 


THE  END  OF  HILARY  TERM. 

Memorandum* 


7S3  HILARY  TERM  18  GeorcSb  lit-  B.  Ri 

1778.        Memorandum*    On  the  i(t  of  March  died  Mr*  Juftice  .Aflen^ 
■■'  aged  fixty»two  years. 

He  was  fuccccded  by  Francis  Bulier^  Efq.  one  of  his  Majcfty's 

counfcl  learned  in  the  law.     Mr.  Btdler  IcifTed  h^nds  on  the  ift 

'  of  May*    On  the  6th|  being  the  firfl:  day  of  Eafter  Terai,   he 

was  called  Serjeant ;— the  motto  on  his  rings,  vim  tentperatatn^ 

,    He  was  fworn  in  the  fame  evening  \  and  on  Friday  7  th  he  took 

his  feat  on  the  bench. 


r 


(    7S4    ) 
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Whitfield  verfus  Lord  Le  Despencer  ei  al.  '>*^» 

*^  May  8Ui* 

TN  Cafe,  the  declaration  confided  of  three  counts.     Tht  J!rfi  Case  does 

dating,  that  whereas  by  dat.  9  jinn.  c.  10.  for  edablifliing  "^ainftthe 

one  General  Pod- ofiicc  throughout  the  kingdom, -Wr.  it  was  t'oii-mtftef 

cnafted,  that  there  fliould  be  one  General  Letter- office  ereded  f  bank-note 

in  the  city  of  London^  ^c.  an4  that  one  Pod-madcr  General  ^^icn  by 

'  one  of  the 

{hould  be  appointed  by  letters  patent  under  the  Great  Seal,  /or/«rt  out 

which  faid  Pod-madcr  and  his  deputy,  and  deputies,  to'r.  and  no  Jlnvered 
other  per/on  (hould  have  X\it  receiving,  tifr.  of  all  letters  :  By  vir-  into  the 
tue  of  which  faid  a£k,  one  General  Pod-office  was  ere£led,  iic.  fice.** 
and  alfo  a  pod  was  edabliflied,  between  the  city  of  London^  and 
the  town  of  Leives^  in  the  county  of  SuJ/ex,  And  whereas  by 
letters  patent  in  purfuance  of  the  faid  a£l,  tlie  defendants  were 
appointed  to  the  office  of  Pofi-mq/ler  General,  to  have  and  to 
HOLD  the  fame  with  all  powers,  £^r.  for  and  during  'his  Majef- 
ty's  pleafure  ^  except  always  and  referving  to  his  faid  Majedy, 
CsT^.  al/  and  every  the  duties  and  fums  of  money  payable  for  the 
po/tage  of  letters,  isfc,  Wr.  And  whereas  by  the  faid  letters  pa- 
tent, his  Majedy,  out  of  his  fpecial  grace  and  mere  motion,  did 
give  and  grant  to  the  faid  defendants  the  falary  of  2,000  /.  per 
annum,  payable  out  of  the  revenue  aforefaid,  by  the  hands. of  the 
receiver  or  receivers  general  thereof;  by  virtue  of  which  faid  let- 
ters patent,  the  defendants  were  poflefied  of  the  faid  office  ;  and 
the  faid  defendants  holding  and  exerciiing  the  faid  office,  the 
plaintiff,  on  the  24th  of  Septemhr  17741  was  poffirffed  of  a  cer- 
tain promiflbry  note,  5jfr.  commonly  called  a  bank-note^  for  100  /. 
and  being  fo  poffefled,'  he  inclofed  it  in  a  letter  fealed  and 
dircAcd  to  one  .John  Moxham,  at  JLymington,  ui  the  county  of 
»    9  Hants. 
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1778.     Hants*    That  the  faid  letter  was  carried  from  Lnues  to  JLonder^, 
— and  there  was  entrufted  to  the  care  of  fhc  defendants  at  ihei? 

yj.t.o'    office,  ii\ order  to  be  fent  arid  delivered  bj  them   as    dircAcd. 

t^d^'      Neverthclcfs  they,  not  regarding  the  duty  of  their  office,  bat 
Pf^yiif-   wholly  negUXng  the  faitie,  Aid  mt  deliver^  or  caufe  to  be  deli- 
vered, the  faid  bank-note  fo  enclofed ;  By  reafon  of  which  ncg- 
\t€t  of  the  faid  defendants,  and  their  fervants  Or  deputies,  the 
faid  bank-note  was  wholly  loft  out  of  the  faid  letter. 

The^re/M/ count  dated,  that  the  plaintiflF  being  poffeflcd  of  i 

note  for  ico/.  inclofcd  it  in  a  letter  {utfupra)  and  that  by  the 

negligence  of  the  defendants  and  of  their  fcrvantsand  depadesf 

tiie  faid  bank-note  was  taken  out  of  the  faid  letter  by  ort9  Richari 

Michel f  a  fervant  of  the  defendants^  and  employed  by   them  as  a 

forter  of  letters^  who  converted  it  to  his  own  ufe  3  by  reafon 

whereof,  the  fame  was  wholly  loft  to  the  plaiiftiff.     Tlie  tlnrd 

count  charged  generally,  that  the  bank'^note  by  the  negligence 

of  the  defendants  ^2Aftolen  out  of  the  letter.     The   defendants 

pleaded  not  guilty.     The  caufe  was  tried  before  Lprd  Mansfield 

at  the  Sittings  after  Michaelmas    Term  1776,  when   the  jury 

found  the  defendants  not  guilty  on  xhcfirjl  and  third  counts  %  and 

on  xhtfecond  they  foutid  a  fpecial  verdi£t,  ftating  in  fubdance  as 

follows  .'^The  ftatute  9  Ann.  c*  10.  for  ere6iing  a   General 

Poft-office,  fetting  out  the  fubftancc  of  Ihcfecond  fcaion*    That 

by  virtue  of  the  faid  a£t,  a  Genera)  Poft-office  was  e  reded,  and 

a  Poft-ofEcc  cftabliftied  between  the  town  ot  Letves  and  the  city 

of  London^  and  between  London  and  the  town  of  Lymington.  That 

by  ftat.  I  Geo.  3   r*  i.  it  was  ena£led  and  declared  '<  that  the 

<<  revenue  of  the  General  Poft-  office  ihould  be  carried  to,  and 

<«  made  part  of,  the  aggregate  fund  cftabliftied  by  the    flat* 

•«  I  Geo.  I.  f.  12.  It  then  fet  forth  the  letters  patent  appointing 

<<  the  defendants  to  the  office  of  Poft^mafter  General,  bearing 

«  date  I  ith  December  1770,  thereby  granting  to  them  and  their 

<<  fufficient  deputy  or  deputies  full  power  and  authority,  and  to 

<«  no  other  perfon  vjbatever^  to  receive,  carry,  or  deliver  fetters; 

^  and  to  take  and  receive,^  the  ufe  of  his  Majefty^  all  fums  of 

M  .money  limited  by  the  a£l  9  Ann*  c.  lo.  for  the  poftage  of  fach 

<*  letters  refpefiively.    And  further  granting  to  the  faid  defend- 

<<  ants  full  power  and  authority  to  conftituteand  appoint^  by  any 

«*  writing  under  their  hands  and  feals,  fuch  deputies^  deputy  Poft- 

<<  mafters,  fubftitutes,  isfc.  ifc.forters^  isfe.  isfc.  as  they  fliould 

<<  think  fit  and  neceffary ;  and  them,  or  any  of  ihtm^  firom  time 

^  to  time  to  fufpend^  ii^c.  according  to  their  difcrctioa  1  and  to 

<<lak« 
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•*  take,  in  ^his  fiiid  Majeft^s  name  and  for  his  ufc,  from  the  faid     1778. 

**  deputy  Pofli-maflers  or  other  inferior  officer s ^  fuch  fuffident  fecU"  '    • 

*'  riiy  for  their  faithful  difcharge  of  their  refpedive  trufts,  and     ^^^H' 

*^  for  the  payment  of  the  money  received  by  them  refpeftivclvj      verfus 

••  to  the  Receiver-General  of  the  faid  revenue  for  the  time  be-  DiiViw*- 

*•  ing ;  and  from  time  to  time  to  fettle  the  falaries  and  allow-      *=••• 

*'  ancestb  the  faid  inferior  officers,  as  the  Commiflioners  of  the 

**  Treafuryi  of  the  High-treafurer  for  the  time  being,  fliall  firft 

*'  approve  of:  The  hidja/anes  and  allowances  to  be  paid  out  of  the 

*'  revenue  by  the  hands  of  the  R eceiver^General :  And  further 

*•  granting  to  the  faid  defendants  z/a/ary  of  2,000/.  per  annum, 

•*  payable  quarterly  by  the  hands  of  the  Receiver-Genera/^  and  iri 

**  regard  the  f.iid  Receiver- General  is  to  receive  and  account  for 

*•  the  faid  revenue,  th^t  the  defendants  fhoiild  not  be  chargeable  * 

**  or  accountable  or  refpanjtbte  for  the  faid  revenue,  ox  for  the  of ^ 

**  ficers  conftituted  or  appointed  by  them  as  aforefaid ;  fave  only  for 

"  their  own  voluntary  defaulti  or  m'lsfeazances!*     That  by  virtue 

of  the  faid  letters  patent,  thfe  faid  defendants  poflefTed  themfelve^ 

of  the  faid  office.    That  the  faid  Richard  Michel/,  on  the  2ift  of 

Augufl  1 77 1,  was  in  due  manner  appointed  by  the  defendants,  a 

-forter  of  letters  in  the  inland  department  9  and  that  on  the  6th 

of  &//>wi/r  following,  the  faid  defendants  took  zft^cientfecurit*) 

from  him  in  the  King's  name,  and  for  the  Kings  ufe,  for  the 

faithful  difcharge  of  the  truft  of  his  faid  office,  ^nd  for  payment 

of  the  money  to  be  received  by  him.— Then  it  fet  forth  the  oath 

taken  by  Richard  Michell  not  to  delay,  or  in  any  .way  to  embezzle 

any  Icftter  or  pacqiiecj  fafr.    That  he  was  employed  as  a  forter  oa 

the  24th  Qf  September  1774.     That  he  received  his  falary  out  ot 

the  prof  is  of  the  poftage,  by  the  hands  of  the  Receiver-General 

and  not  from  the  defendants  i  That  the  plaintiff  on  the  24th  of 

September  1774,  was  poflcffcd  of  a  bank-note  for  100*/;  that  he 

enclofed  it  in  a  letter  fealed  and  dirc£led  to  John  Mexham,  of 

Lytningtorif  in  the  county  of  Southampton.     That  the  faid  letter 

was  delivered  into  the  General  Poft-officc  in  London,  in  ordef  to 

be  there  forted,  and  conveyed  by  the  poft  from  thence  to  Ly^ 

mington.    That  the  faid  letter  with  the  bank-note  enclofed  came 

to  the  hands  of  the  faid  Richard  Michell  at  the  General  Poft-of- 

iice  in  London^  he  b^ipg  fuch  forter  as  aforefaid ;  and  that  he  fe^ 

lonioufly  fecxeted  the  faid  letter  and  flole.the  bank-notc  thereof. 

Contrary  to  the  form  of  Uie  ftatute.  That  he  was  tried>  convi£lcd; 

knd  eie^cuted  for  the  fame. 

This  cafe  v^as  argued  twice  5  firft,  in  lafl  Term  by  Mr.  J; 
OnJDper  for  the  plaintifii  and  Mt.  Serjeant  Jf^alhr  for  the  dcfend- 
VoLilL  2  anisi    ^ 


Whit. 
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1778.  Wt$ :  And  again  in  this  Term',  by  M^.  Lee  fot  the  plaintiflF]^  and 
Mr.  Beareroji  for  the  defendants.  The  qaeftion  was,  Whetliec  ^ 
the  defendant?,  by  reafon  of  their^oQice,  and  by  reafon  of  the  re« 
Z^'**,  lafion  in  which  Michelle  tkcforttr^  ftood  to  them^tt-ere  perfonally 
Di^ptif-  liable  for  the  amount  of  the  bank-note  io\xni  by  tihe  fpecial  ver^* 
•"•  diflt  to  have  been  fecrtted[  and  ftolcn  hy  hkn  in  the  Pofif^office  z 
And  the  general  {cope  of  the  argument  was  as  foQows.^ — For  the 
defendanU  it  was  argued,  that  upon  the  fa£ls  ftated  in  the  fpeeial 
▼erdi£t,  they  were  not  liable  to  the  plaintiflF's  a£lion  m  thi»  par^ 
ticularcafe.  i;  Becaufe  no  perfonal  negle£l  was  brought  home 
to  the  defendants  themfelvcs.  —  2*  From  the  conftitotton  of  the 
office,  3S  eitabliflied  by  the  (tat.  9  Ann.  c.  i  o.  Michelle  and  all  the 
ether  inferior  officers  were  in  effe£l  the  fenrants  of  the  publict 
thoirgh  nominnted  by  the  defendant?. — 3.  The  authority  of  Lam 
r.  Cottony  I  Lord  Raym^  6\6.  was  in  point,  and  decifive  for  the 
defendants,  having  remained  unqucflionect  and  uncontroverted 
from  the  year  1699,  to  the  time  of  pafling  the  flat.  9  Ann.  r.  lo; 
and  from  that  time  to  the  prefent,  without  any  aftlon  being 
brought,  or  any  claufe  inferted  in  any  ftatute  relati^  to  the 
Foft'office  in  any  wife  impeaching  it,  or  intimating  a  doubt  upoa 
the  fubjeA.  Upon  the  firft  point,  little  was  faid  beyond  the  terms 
in  which  it  was  ftated.  Upon  the  (econd  point  it  was  faid,  that 
the  ftat.  9  Ann.  c.  10.  was  made  at  the  requeft  of  the  fubje£k 
for  a  two-fold  purpofc.  ift.  To  raife  a  revenue  to  government- 
ad.  For  the  more  fecure,  convenient,  and  fpeedy  conveyance  of 
die  gcweral  correfpondcnce  of  the  kingdom.  With  this  view, 
•  yiJefen.  ^c  ftatute  dire£^s*  that  the  revenue  (hall  be  appropriated  to  the 
J5-  3'*  4^*  u/c  oftbeptMic;  which  in  cffc£t  h  faying',  it  (hall  be  applied  to 
the  ufe  of  etery  individual  in  the  (late:  And  without  doubt, 
when  fo  applied,  every  individuai  equally  fliares  the  common 
benefit.— In  like  manner,  all  the  officers  created  by  the  ftatute 
'  a.c  fox  Hit  ufe  of  the  publie.  The  Poft-mafter  General  is  ttie 
fervunt  of  the  fuiSc ;  he  is  appointed  by  letters  patent,  axtd 
his  faUry  is  paid  oUt  of  the  public  money ;  fo,  the  deputy  forters» 
and  all  the  other  inferior  officers  fubordinate  to  the  Poft-raafter 
General,  arc  the  fervanfj  of  the  pub/ic^  though  nominated  by  iim. 
Tins  is  apparent  from  a  variety  of  circumftimces.  ift.  It  is 
a  clear  principrc,  that  whoever  holds  an  office  which  renders 
him  rcJponfibft  for  any  a6l  done  iji  it,  ought  to  have  the  entiie 
management  and  controul  of  fuch  office.  If  refponfiblc  for  the 
acls  of  his  fervants,  he  a/cne  ought  to  have  the  privilege  of  qp- 
pointlng  them,  upon  his  own  terms,  and  at  his  own  di^etion  ^ 

aDd 
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Cind  witK  as  abfolute  a  power  over  tiiem  in  eVery  refpcfl^  as  he     1778. 

Iras. over  the  fervants  of  his  own  houfc.     On  the  contrary,  the  ■■ 

Poft.  maftcr  in  this  cafe  can  neither  fix  the  polls,  nor  the  rate  of    ^^  i.^* 
poftage  of  letters,  nor  receive  the  revenue  arifing  from  it ;  but    ^T^' 
parliament  alone  has  the  right  to  fettle  the  one,  and  the  Re-  Di^rtN*. 
ceiver- General  is^entrufted  with  the  other,     ad,  With  refpeii  to      *^'*' 
the  inferior  oflScers  to  be  appointed,  the  power  given  him  by    • 
.the  letters  patent,  is  not  a  general  power  of  appointing  fervants  \ 
but  the  offices  are  all  feparately  and  diftinclly  fettled  by  name. 
Neither  the  perfons  to  be  hired,  nor  the  terms  of  their  fervice, 
are  at  the  difcretion  of  the  Poft-mafter :  But  both  are  to  be 
approved  of  by  the  Treafury.  Even  the  fecurity  they  are  to  entcjr 
into,  and  which  alone  could  be  the  means  of  the  Poft^mafter  be- 
ing indemnified  in  cafe  of  a  lofs,  is  not  given  to  bim^  but  to  the 
Ring.  Another  material  circumflance  is,  that  by  the  ftat.  p>#mi» 
Ck  10.  they  are  required  to  take  the  oaths  of  allegiance  and  fu- 
premacy.  This  fliews  the  a£l  itfelf  confiders  them  as  public  of- 
Jicersy  not  as  mere  deputies  of  the  Poft-mafter.     All  public  of- 
ficers mujl  take  the  oaths ;  'But  it  is  no  neceflary  qualification 
of  a  private  fervailt.    No  mafler  ever  requires  his  fervant  to 
take  the  oaths }  nor  is  it  here  left  to  the  difcretion  of  the  Poft- 
maller  to  require  it }  but  enjoined  by  the  ftatute.    Thefe  conG- 
derations  are  amply  fufficient  to  mark  the  di(lin£iion  between  ' 
the  office  of  the  defendants,  and  one,  which  would  render  them  . 
liable  for  any  zGi  done  in  it,  or  for  the  ads  of  their  fervants.  3d, 
Many  of  thefe  confiderations  are  equally  applicable  to  lhew» 
that  the  analogy  between  the  defendants  and  a  common  carrier, 
to  whom  they  have  been  compared,  does  not  hold.     A  common 
carrier  fixes  his  own  price ;  he  wwy,  and  generally  docs,  vary  it 
according  to  the  value  of  the  thing  to  be  carried,  though  of  equal 
fizeand  weight  i  Whereas  ^c  poftage  of  letters  Ufxed,  and  can- 
not be  varied  according  to  the  value.— A  common  carrier  ap- 
points his  own  fervants :  If  any  fecurity  is  neceflary,  he  takes  it 
to    himfelf.      If  he    is   guilty  of  embezzlement^   it   is  only    a 
breeu:b  oftrufi :  .In  the  Poftmafter  or  his  fervants^  it  is  a  capital 
felonj.^hcHdes^  in  fuch  a  cafe,  the  tre/ptifi  is  merged  in  the  crime  .- 
Therefore,  upon  that  grotind  alone,  the  plaintiff  is  not  entitled 
to  recover.     4th,  But,  independently  of  reafooing  or  principles, 
the  cafe  of  Lane  v.  Cotton,  i  Ld.  Raym.  646.  is  an  authority 
by  which  the  court  is  bound.    It  is  a  folemn  judicial  deciCon, 
and  has  flood  uncontroverted  for  near  a  century.     Several 
a£t8  of  parliam^m  have  been  fince  paflcd|  as  well  for  a  new  ef- 

Z  Z  tablifhment 
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1778/  tabUflimcnt  of  the  Poft-officc,  as  for  different  rcguhtionswsic!'. 
it  has  been  thought  expedient  to  make  :  And  yet  at  no  time  h 
any  application  been  made  to  rcdrefs  the  grievance  now  ccr« 
plained  of,  by  altering  the  law,  nor  has  any  a61ion  been  brou^': 
to  impeach  the  propriety  of  that  decifion.  On  the  contrary,  v^ 
flat.  9  Ann.  c.  10.  and  the  other  fubfequent  flatutes  arc  a  kgi- 
lative  confirmation  of  its  authority.  As  to  the  note  at  the  &: 
of  Lord  Raymond's  report,  fignifying,  that  upon  a  writ  of  err/ 
btought,  the  Poft-oflice  pakl  the  money,  it  would  be  totallr  im- 
material if  true,  unlcfs  done  upon  proper  and  legal  advice  j  k' 
the  fa£t  is,  that  no  trace  of  any  fuch  payment  can  be  fouc:i  z 
the  Poft-office,  or  of  any  fuch  wiit  of  error  being  brougbt* 
The  conclufion  is,  that  the  information  given  to  Lord  Rajms:^ 
J  was  not  founded :  And  it  is  obfervable  that  no  other  rcpont: 
takea  any  notice  of  it.^For  thefe  reafons  it  was  fubmitted  tita: 
the  a£lion  did  not  lie. 

For  the  plaintiff,  contra ^  it  was  faid,  that  to  form  a  judgm?:: 
6f  the  fubje£t  matter  in  queilion,  it  was  material  to  attend  re 
the  (late  of  circumilancesi  antecedent  to  any   regulation  for  it 
cftablifhment  of  a  General  Pofl-^Jice^  to  fee  what  were  the  r^is 
and  poweis  of  the  fubjediy  prior  to  fuch  regulation.    The/''' 
ftep  towards  ere£ling  a  Poft-office  was  by  an  ordinance  olCn^ 
nvell%  ScohlPs\Q,St   16^6,  page  511;   Prior  to  that  ordinactt- 
every  body  was  at  liberty  to  fend  their  letters,  containing  bills  t* 
exchange  or  any  other  valuable  property,  by  any  mode  of  co3' 
Tcyance  they  might  think  proper  $  there  being  no  law  that  pro- 
hibited one  perfon  to  fend,  or  another  to  carry,  or  that  regulars! 
tke  compenfation  to  be  given  or  received,  for  the  poftagcordd:- 
very  of  any  fuch  letter,  &*r.    But  it  was  part  of  the  legnl  lit^ 
of  the  fubjefl,  to  employwhom  he  pleafedy2XiAtxtic\h\Att^^ 
difcretion.  Motives  of  public  convenience  were  the  prindfd'^ 
ducement  to  the  eftablifliing  a  General  Poft-office  \  at  the  fa^ 
time,  it  was  no  xnconfiderable  objedl  of  CrofttwelFs  ordinauceK 
prevent  con/piracies,  by  fobjefling  the  general  correfpondcncc» 
the  kingdom  to  the  infpe£lion  of  perfons  appointed  to  tk 
management  of  this  new  branch  of  revenue :  And  fo  it  is  ^^  I 
in  the  ordinance  itfelf.     Antecedent  to  this  ortinance,  and  9  1 
the  ftat.  12  Car.  2.  c.  35,  there  could"  b^  no  doubt  but  tW 
whoever  trufted  his  money  or  effe£lS  to  another,  and  paW  '^ 
for  the  conveyance  of  thcrti,  had  his  remedy  by  aaioo,  in^' 

•  Lord  Mansfield  upon  the  fird  argument  diitaed  an  enquiry  to  be  r'-- ' 
Poft-office,  whcthtr  >hey  had  any  entry  or  minute  of  the  paymtntJiSoj.  *• 
to,  and  alio  wlicthcr  ary  \yi  it  of  eifor  was  jro^ght. 
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ef  alof^i  whether  occafioned  by  the  negligence  of  the  isartjr     1778. 
employed,  or  by  that  of  his  fervants.     It  was  but  was  rbafonable 


therefore,  as  well  as  jufl,  feeing  the  immenfe  profit  arifing  from      fild* 
this  parliamentary  monopoly,  that  government  fliould  ftand  in  \^^V 
the  fame  predicament  as  thofe,  whofe  office  they  had  engrofled   DxtrsN- 
entirely  and  exc/ufivefy  to  themfelves.    Qearlyi  there  was  nothiiig       ^*** 
in  the  ftat.  12  Can  2.  c.  35*  or  any  other  ftatute  relative  tp'this 
fubje£t,  importing  that  the  condition  of  the  JuhjeB  (hould  be 
nvorfe  than  it  was  before*     On  the  contrary,  the  provifion3  the 
ftatutes  contain,  are  declared  to  be  for  the  htnefit  of  the  fub- 
jcQ.     By  the  Itat.  12  Car.  2.  power  is  given  to  the  King  alone, 
^^  to  grant  this  office  at  fuch  rentsis  he  ihall  think  fit."     And 
in  giving  judgment  in  the  cafe  of  Lane  verfus  Coiton,  i  Lord 
^aym,  646.  it  ft  ruck  one  of  the  judges*  as  an  abfurdity  too  •  ^'j*^-' 
great  to  be  contended  for,  that  if  the  revenue  were  farmed^  the  Ld  Raj^ 
ferfon farming  it  would  not  be  liable.     But  the  difference  he  ^' 
takes  is,  that  this  office,  being  an  eftablifbment  by  a£l  of  par^ 
liamcnt,  \%  founded  in  government ^  and  therefore  that  the  officers 
belonging  to  it  are  abfolved  from  the  common  obligations  of 
juftice.    That  cannot   be.     Wherever  plain  and  manifeft  oh. 
ligations  of  juftice  are  to  be  contravened,  it  is  very  eafy  for 
the  legiflature  ^o  evprefs  fuch  their  intention  in  precife  and 
unequivocal   termjs ;    otherwife,    every  projeft   of    individuals 
fan£lioned  by  an  a£l  of  parliament,  would  draw  the  fame  dan* 
gerous  confe^uenccs  along  with  it.     In  a£ls  for  making  naviga- 
ble  rivers,  no  reference  is  had  to  the  law  that  is  incident  to  the 
cafe  of  common  carriers :  But  whoever  is  employed  to  carry  the 
goods  of  the  ftibje£t  on  fuch  river$,  is  liable  \o  anfwer  for  their 
own  or  their  fervant?*  negligence.     It  is  a  principle  of  obvious 
juftice  that  obtains  univcrfi^Uy.   The  duty  arifes  out  of  the  truft : 
And  much  more  ftrongly  in  the  prefent  cafe  \  where,  for  the  ex- 
prefs  purpofe  of  greater  fecurity,  the  general  right  and  liberty 
of  the  fubje^l  is  fo  extremely  narrowed.     But  the  propoCtion 
contended  for  on  the  other  fide  goes  to  make  it  lefs  fecure,  by 
faying,  that  (his  is  a-dirc^  prohibitory  law,  by  which  the  fub* 
je£t  (hall  be  bound  under  a  penalty  to  truft  his  property  to  par- 
ticular perfons,  exclufvely  of  all  others,  and  neverthelefs,  that 
fuch  perfons  (ball  in  no  cafe  \|rhatfoever  b^  ar^fwerable  for  the 
care  of  it.     2^>,  As  to  the  obje£lions  made  to  the  plaintiff's 
right  of  adion  as  againft  the  defendants,  thcfr/l  is,  that  this  is 
no  perfonal  default  in  them ;  but  if  any,  a  copftru£live  negle£t 
onlyy  by  the  mifcondu£l  of  their  fervant.   The  anfwer  to  that  is, 

Z  3  that 
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1778.     that  in  every  undertaking,  whether  public  or  private,  the  maf- 
— ' -*  ter  18  liable  for  the  ads  and  mifcondu£i  of  his  Genrants,  eqoallj 

^ild'  ^"^^  ^"^^  ^*  ^^  *•  ^^  ^^^  ®^"*  ^^  ^^  ^^^^  "^^»  every  matter 
ve^fui      muft  neceflarily  turn  labourer  and  be  his  awn  fervant,  for  no. 

DitpcN*  one  would  truft  the  mere  mechanic.— Suppofe  a  fervant  of  the 
0>**  bank  were  to  transfer  any  pcrfon's  (lock  without  his  leave : 
Would  not  an  a&ton  lie  againft  the  governors  of  the  Bank? 
But  a.  it  is  objeBedy  that  Michelt  was  not  the  defendants  fer- 
vant, but  the  fervant  of  the  public.— ^i^rr.  The  words  of 
the  a£l  are,  '<  that  the  Poft-mafler  and  his  deputies^  &r.  by 
<*  him  employed,  (hall  have  the  receiving,  carrying,  Csfr.  of  let- 
^  <<  ters,  and  no  one  elfe.**  BeGdes,  the  fpecial  vevdic)  feids  in  to  mar 

ny  words  ^<  that  Mictellwzs  appointed  by  the  defendants  perfonr 
<<  ally."  It  would  be  (ingular,  therefore^  to  fay,  that  he  was  not 
their  fervant,  but  the  fervant  of  the  public— 3.  The  nrx/  objec- 
tion is,  that  all  the  inferior  officers  appointed  under  the  a£l,  are 
required  to  take  the  facrament,  and  alfo  an  oath  for  the  due  and 
faithful  execution'  of  their  truil ;  and  therefore  chey  are  to  be 
confidered  as  public  officers  perfonally  liable,  though  nominated 
by  the  Poft«-mafter.  Anfwer^  That  it  is  only  for  greater  fccnrity, 
and  not  alone  fufficient  to  exempt  the  defendants  by  whom  they 
are  appointed. — ^4.  It  is  faid,  that  the  inferior  officers  continue 
in  their  fituations,  though  the  Poft-mafter  is  difplaced.  An^ 
fwer^  Poffibly  that  may  be  fu,  becaufc  where  no  objcaidn  lies, 
there  is  no  reafon  why  they  fliould  be  removed.  But  whether 
they  can  retain  their  office  againft  the  confent  olF  the  fucccffijr, 
ii  a  very  different  queftion.  The  office  it(elf  is  only  during 
fUafure.  It  cannot  be  therefore  that  fuch  a  perfon  can  have  a 
right  to  communicate  to  his  deputies  a  higher  intereft  than  he 
enjoys  himfclf.— 5.  The  next  objeftion  is  as  ill  founded  5  That 
the  lo(s  imputed  to  the  negligence  of  the  defendants,  is  by  the 
fpecial  verdia  found  to  be  a  lofs  by  tht  felony  of  Michelt^  who 
has  fuffiired  death  for  it :  Thcrcfprc,  no  a£lion  lies,  the  trefpafs 
being  merged  in  the  felony.  Anfwer,  That  might  have  been 
fo  if  the  aaion  had  been  brought  againft  the  ofender  {Afubett) 
himfclf.  Bccaufe  it  would  be  of  mifchievous  cohfequence  to  let 
private  fatisfaaion  interfere  with  public  juftice.  But  was  it 
ever  yet  faid,  that  the  felony  of  the  fcrVa'nt  (hall  excufc  the 
pegligep.ce  of  the  matter  ?— 6.  The  principal  objeaion  relied 
pn  is  this :  That  the  revenue  is  raifed  for  the  ufe  of  the  King  and 
;he  public,  and  that  the  fecurity  given  by  Michelle  as  well  as  by  all 
9th?r  inferior  offic.cr8,  wais  given  to  the  King,  and  not  to  the  de- 
^}.  fendant^ 
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hndznts.^Jn/wery  In  the  firft  place,  the  law  takes  no  notice  1778. 

lof  this  fccurity  :  But  it  is  a  mere  condition  inrerted  in  the  let-  '.- 

ters  patent,  with  which  the  fubje£l  has  nothing  at  all  to  do ;  for  ,bl»* 

the  aft  fays  not  a  word  about  it.     It  authorizes  the  Poil-mader  .  *'"fif 

•  Lord  ^K 

to  appoint  deputies  and  fubordinate  officers :  But  impofes  no  re-  djcsvkw 
ftrifiion  upon  his  difcretion  in  fo  doing.  The  recognizance  to  ^*'* 
the  crown,  which  is  the  mode  of  fecurity,  is  ofovioufly  taken  for 
the  fake  of  a  fpeedicr  remedy  to  the  crown  in  all  cafes  of  embez- 
zlement or  mifconduft,  affefting  its  own  intereft,'  againft  thofe 
who  enter  into  it.  But  the  Foft-mafter  General  has  an  ample 
falary  fufficient  to  anfwer  all  lofles  of  the  fabjeft,  occafioned  by 
die  .^egligenc^  or  other  mifconduft  of  himfelf  or  his  fervants  ; 
which  alpne  readers  him  liable.  Mor/e  v.  Sluff  i  Feat.  ipp. 
238.  If  it  is  not  fufficient^  it  is  his  own  fault  for  accepting  it 
as  fuch^  But  it  is  not  clear  that  he  may  not  reimburfe  himfelf 
out  of  the  fund  ;  at  lead,,  it  is  much  better  that  the  public  fliould 
occafionally  pay  a  fmall  fum  out  of  the  revenue,  than  that  private 
individuals  (hould  fuffer,  and  the  property  fent  by  this  mode  of 
conveyance  be  rendered  totally  infecure.  It  would  not  be  dif- 
ficult however  to  maintain,  that  theaftion  would  lie  even  if  the 
defendants  had  no  falary  at  all.  Lord  Coke  in  I  Ift/I.  89.  a.  fays; 
'*  If  a  guardian  receive  the  profits  of  land  and  be  robbed,  if  it 
H  be  without  his  default  or  negligence,  he  (hall  be  difcharged 
^<  therefrom :  But  otherwife  it  is  of  a  carfur\  for  He  has  Ixis 
«'  hire,  and  undertakes  implicitly  for  tiitfafe  delivery  of  the  goods 
«*  entruftcd  to  him."— And  fubftantialJy  there  is  no  difference . 
between  the  defendants  and  a. common  carrier.  With  refpedl  to 
the  cafe  of  Lane  v.  Cotton^  i  Lord  Raym.  646.  it  is  (aid,  no  no- 
tice i0  taken  in  any  reporter,  except  Lord  Raymond^  of  the  final 
iffue  of  that  cafe.  But  Peere  Wms.  in  a  note,  vol.  3.  page  394. 
confirms  the  account  given  by  Lord  Raymond.  Mr,  Lee  farther 
faid,  the  authority  which  weighed  moft  with  him,  was  (he  infor- 
mation he  had  received  from  Sir  Tbdmai  Parhefy  who  had  au- 
thorized him  to  %,  t)iat  being  in  the  early  part  of  his  life  very 
intimately  acquainted  with  Lord  Chief  Juftice  WiHes^  who  mar- 
ried a  niece  of  the  plaintiff  Lane^  the  Chief  Juftic^  told  Sir  Tho^, 
tnaj,  that  Lane  had  informed  him  the  money  was  paid.  On  the 
other  hand  it  is  triic,  that  fearch  has  been  made  in  the  Exchequer 
to  know  if  any  writ  of  error  was  brought,  and  none  fuch  is  to 
he  found ;  nor  is  there  any  entry  in  the  Poft-office  of  the  n^onej; 
Irfingpaid, 

?4     ..  I'O^* 
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1 7^8.         hotA  Mansfield. — I  fancy^  If  ever  it  was  paid,  there  was  nq 

■  entry  of  it. 

'^•''T-        Laftly^  Many  of  the  re^fons  given  by  the  three  judges  who 

tftrfus      were  for  the  defendants  in  that  cafe,  went  on  this  ground  ;  tha| 

Vtifiit^   it  never  was  the  intention  of  the  legiflaturc  that  valuable  proper- 

€««•      ty,  but  that  mere  miflive  letters  only,  (houKl  be  fcnt  by  that 

mode  of  conveyance,    ^iit  in  the  ft  at.  6  Geo.  i.  c.  ix.ft^.  52^ 

it  is  provided,  that  aU  bills  of  exchange,  ISc.  except  fucb  as  arc 

fent  abroad,  (hall  be  paid  for  as  fo  many  feveral  letters.  —  Upon 

the  whole,  therefore,  they  fubmittcd  that  this  aflion  was  clearly 

maintainable. 

^  Lord  Mansfielp.— Upon  the  laft  argument  we  were  all  fully 
fatisfied;  but  from  the  nature  and  importance  of  the  queftion, 
I  was  defirous  of  haying  the  opinion  of  Mr.  Juftice  Aflon^  ^rhofc 
lofs  cannot  be  too  much  Umented :  We  had  the  advantage  of 
bis  afliftance  ;  for  a  note  pf  what  paflcd  was  read  over  to  him, 
and  he  was  entirely  of  (he  fame  opinion. 

I  (ball  confider  this  queflion  in  two  lights. — i.  As  it  (lood  iq 
the  year  1699,  before  the  determination  of  Lane  verfus  Cotton. 
2.  As  it  ftands  now,  fince  that  determination  \  aqd  alfo,  what 
^as  been  done  in  confe  .uence  of  that  decifion.     And  fir/l  as  it 
flood  in  the  year  1699. — The  Poft-office,  as  Mr.  Lee  has  truly 
faid,  was  firft  ere^^ed  during  the  ufurpation,  by  an  ordinance 
of  Cromwell^  and  afterwards  more  fully  regulated  by  the   ftar, 
•  12  Car.  2.  r.  35.     There  never  had  been  any  adiion  brought, 
either  upon  that  ordinance  or  upon  the  ftatutCi  till  the  cafe   o^ 
Lane  verfus  Cottorf ;  and  the  fame  mode  of  aAion  that  is   now 
brought,  vus  the  mode  fixed  upon  \t\  the  cafe  of  Lane  verfus 
Cotton.     But  neither  from  the  draught  of  the  declaration  by  the 
advifers  of  that  a£lion,  nor  in  the  opinion  of  the  judges  upon 
the  queflion,  does  it  appear  to  have  entered  into  the  imagination 
of  either,  that  this  was  a  demand  upon  the  fund^  as  it  has  been 
now  argued  \  for  the  form  of  oBion  ia  not  applicable  to  fuch  a 
demand.      If  there  could  be  a  demand  upon  the  fund,  it  mufl 
be  by  a  totally  different  form  of  adion.    But  this  is  a  demand 
upon  the  Poft-mafter  perfonallj^^  upon  the  ground  of  a  neglefl  in 
him  by  his  own  aft,  or  conftrufiivfly  fo,  by  the  fault  of  his 
fervant.     If  the  fund  were  in  the  nature  of  a  policy  .of  infuiance 
to  infure  every  man  who  fends  bills  or  notes  by  land  or  fea  car* 
riage,  from  a  lofs  by  robbery  or  neglefl:,  fuch  contingency 
would  be  a  dedu£lion  out  of  the  fund;  and  no  doubt  in  that 
j»fc,  if  a  lofs  were  to  happen,  upon  an  aftion  brought  againl^ 

•  th^ 
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^hc  proper  officers  they  would  1^  liable;  being  bound  by  the     1779. 

poGcive  conilitution  of  the  office  to  infure  every  perfon,  for  the  -^ — 

l&xed  and  eftablifbed  rate  of  poftage.  But  bere^  the  ziX  of  parlia^      tiIV^ 
ment  has  appropriated  the  nvboU  revenue.     Therefore  if  a  lofs  19     ^*^fi^ 
paid,  there  muft  be  an  item  of  it;  and  that  item  mud  come    Pitniu 
under  the  appropriatiqrt.     But  if  is  inanifcft  no  fuch  idea  was       ^*^' 
ever  thought  of  at  the  time.     If  it  had  been  thought  Of^  the 
ordinance  of  Cromwell^  or  the  a^  of  parliament  would  in  teroif 
have  charged   the  fund  for  al)  loifes  arifing  from  negle£^  or    . 
ptherwife.  '  , 

But  neither  this  ^Aion,  nor  the  cafe  of  Lane  verfus  Cottofi^  is 
founded  upon  the  ground  of  the  fund  beihg  liabk*  What  then 
is  the  groupd  i  It  is,  that  the  Poft-mafter  in  confequence  of 
the  hire  he  receives,  is  liable  for  all  the  damage  that  may  hap- 
pen, whether  owing  to  the  negligence  ox  diihonefty  of  the 
perfons  employed  under  him^  tp  conduA  and  carry  on  the 
buCnefs  of  the  office.  If  that  pofition  were  founded  in  the 
extent  in  which  it  has  been  ftated,  it  would  go  the  length  of 
piaking  the  defendants  liable  in  all  cafes  whatfoever.  But  thd 
argument  of  Lord  Chief  Juftice  Holt^  who  differed  from  the 
other  judges  in  the  pafe  of  Lane  verfus  Cotton^  does  not  extend 
fo  far  as  that;  for  he  takes  a  difference  between  the  cafe  of  a  letter 
fo/l  in  the  office  by  a  fervant  employed  ui;ider  the  Poft-maftcr, 
and  that  of  a  lofs  upon  the  roadf  or  by  the  nuiil  being  rotbed  after 
the  letter  has  been  fent  fafe  out  of  the  office.  The  ground  of  Lord 
Chief  Juftice  Holt's  opinion  in  that  cafe,  is  founded  upon  com- 
paring the  fituation  of  the  Poft-mafter  to  that  of  a  common 
carrier,  or  the  mafter  of  a  (hip  taking  goods  on  board  for 
freight.  Now,  with  all  deference  to  fo  great  an  opinion,  the 
comparifon  between  a  Poft-maftcr  and  a  carrier,  or  the  mafter 
of  a  fliip,  fcems  to  me  to  hold  in  no  particular  whatfoever.  The 
Poft-maftcr  has  no  hire^  enters  into  no  contraB^  carries  on  no  mer" 
chandize  or  commerce.  But  the  Poft-office  is  a  branch  of  revenue, 
and^a  branch  of  police^  created  by  aA  of  parliament.  As-a  branch  of 
revenue,  there  are  great  receipts ;  but  there  is  likewife  a  great  fur-p 
plus  of  benefit  and  advantage  to  the  public^  arifing  from  the  fund* 
—As  a  braftch  of  police,  it  puts  the  nvhole  correfpondence  of  the 
kingdom  (for  the  exceptions  are  .very  trifling)  under  govern* 
inent,  and  entrafts  the  /management  and  dire£iion  of  it  to  the 
crown,  and  officers  appointed  by  the  crown.  There  is  no 
analogy  therefore  between  the  cafe  of  the  Poft  mafter  and  a 
common  carrier.*— The  branch  of  revenue  and  the  branch  of 

pohce    " 
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1 77S«     police  are  to  be  govenied  by  different  officers.    The  foperior  has 

» the  appointment  of  the  inferior  officers  \  but  they  gircjicurity 

T^L.r  ^^  ^^^  crovfn*  One  requifite  is,  that  they  ffiali  take  tie  oatk 
'  Vifi"  taken  by  al!  puh/ic  cheers  t  Another  flropg  gaard  is»  that  they 
p4vsm'  a^re  made  f^bje£k  to  heavy  penalties;  and  this  is  carried  fo  far, 
«sA»  that|  what  in  the  cafe  of  a  common  cgrrier^  or  any  other  pcrfoOi 
Vould  be  only  a  treach  of  trufi^  is  in  tbeni  declared  to  be  a 
c&fitalfdon'j^  All  thefe  advantages  the  law  pvovidea  for  the 
'  fecurity  of  the  fubje£t»  in  confideration  of  their  being  obliged  to 
fend  their  letters  by  this  mode  of  conveyance.  But  the  fiatme 
does  not  make  the  Poft-mafter  liaUe  for  any  a£):  doae^  except 
in  one  particular  cafe ;  which  is  very  remarkable^  becaufir  it 
makes  him  liable  for  his  own  fiault  only,  (and  not  for  that  of  bu 
deputies,)  in  a  cafe  where  it  is  hardly  poIBble  for  the  Poft*maBer 
bimfelf  to  be  perfonally  in  faplt.  The  ftatute  {JtB.  5.)  creates  a 
monopoly  in  the  Poft-roafter  and  his  deputies  or  fubftitutes,  of 
froviding  pofi^horfit.  And  if  any  other  perfon  prefumes  to  kt 
to  hire  any  poft-horfe,  for  the  purpofe  of  carrying  letters^  ^c 
he  is  liable  to  a  penalty  of  5/.  except  where  the  Pofl-mafter  or 
bis  deputies  do  not  furntih  horfei  within  half  an  hour  after  aa 
application  m^de,;  for  then  the  party  is  at  liberty  to  hire  a 
horfe  elfewhcre.  And  in  that  cale«  <<  if  it  be  through  defauk 
«*  or  ne^le^  of  the  Poflrmofter  or  his  deputy^  that  fuch  perfon  fail  of 
**  being  fumiffied  with  a  fuffipient  hoifc  or  horfes  in  time^  theQ 
♦«  die  Pofl-mafier  or  his  deputies  are  to  forfeit  5/.*^ 

As  to  an  aftion  on  the  cafe  lying  qgaind  the  party  rcaHjr 
pending!  there  can  be  no  doubt  of  \\\  for  whoever  does  an  a^ 
by  which  another  perfon  receives  an  injury,  is  liable  in  an  a^ioq 
for  the  injury  fuflained.  If  the  man  who  receives  a  penny  to 
carry  the  letters  to  the  Pod-office,  lofes  any  of  them,  he  is 
anfwerab)e  ;  fp  is  xht  finer  in  the  bufinefs  of  his  department. 
So  is  the  Pb(l-ma(ler  for  any  fault  of  his  own.  Here,  no  perfonal 
negledi  is  imputed  tq  the;  defehdants,  nor  is  the  a£tion  brouebt 
on  that  ground  \  but  for  a  ^onjtru^ive  npgltgen^e  only,  by  the 
^€t  of  their  fervants.  In  order  to  fucceed  therefore  it  oiuft  be 
'  flicwn,  that  it  is  a  lofs  to  be  fuppoftcd  by  the  Poft-mafteri 
which,  it  certainly  is  not.  As  to  the  argument  that  has  been 
drawn  from  the  falary  which  the  defendants  cnjpy  ;  in  a  matter 
of  revenue  and  police  under  the  authority  of  an  aft  of  parliament, 
the  falary  annexed  to  the  office,  is  for  no  other  confideration 
than  the  trouble  of  executing  it.  The  cafe  of  the  Poft-mafter^ 
therefore,  b  in  no  circumftance  whatever^  Cmilar  to  that  of  a 

commcq^ 
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common-carrier;  but  he  is  like  all  other  public  officers,  Aich     1778, 
93  the  Lords  Commiffioners  of  the  Treafuryi  the  Commiffioners  .  j 

of  the  Cuftoms  and  Excife,  the  Auditors  of  the  Exchequer,     WRrr. 
&r.  who  were  never  thought  liable  for  anjr  negligence  or      verjm 
mifcondudl  of  the  inferior  ofl|ccrs  in  their  fevera|  depart?   J^^/^ 
ments*  ^b«« 

Thus  then  the  queftion  Rood  in  the  year  1699.  In  thatyeav 
a  folemn  judgment  was  giren,  that  an  a£lion  on  the  cafe  would 
not  lie  againft  the  Poft*ma(ter  General|  for  a  lofs  in  the  office  by 
the  negligence  or  £iult  of  his  fenrant*  The  nation  underftood  it 
to  be  a  judgment:  And  therefore. it  shakes  no  difference,  if  what 
has  been  thrown  out  were  true,  and  the  writ  of  error  was  ftoppe4 
in  the  way  that  has  been  mentioned.  For  the  bar  have  takeii 
notice  of  it  as  a  judgment ;  the  psirliament  and  the  people  have 
taken  notice  of  it,  every  man  who  has  fent  a  letter  fince  has  taken 
notice  of  it ;  many  zEts  of  parliament  for  the  regulation  and 
improvemfnt  of  the  Poft-office,  and  other  purpofes  relative  to 
it,  have  pafled  Gnce,  which  by  their* filence  have  recognized  it. 
The  mail  has  been  robbed  a  hundred  times  fince,  and  no  adion 
whatever  has  been  brought.  What  have  merchants  done  fince 
and  continue  to  do  at  this  day,  as  a  caution  and  fecurity  againft  a 
lofs  ?  They  cut  their  bills  and  notes  into  Csvo  or  three  parts,  and 
fend  them  at  diiFrrent  times :  one,  by  this  day's  poft,  the  otheri| 
by  the  next.  This  (hews  the  fenfe  of  mankind  as  to  their  re* 
medy.  If  there  could  have  been  any  doubt  therefore  before 
ttie  determination  of  Lane  verfus  Cotton,  the  folemn  judgment 
in  that  cafe  haying  flood  uncontroverted  ever  fince,  puts  thef 
inatter  beyond  difpute.  Therefore,  we  are  all  clearly  of  opinion 
die  a£kion  will  not  lie.  ' 

Per  Cur.    Judgment  for  the  defendants, 


I 


Harb  verfta  Catob.  s^md^. 

N  covenant  the  plaincHF  declared  againft  the  defpiidant  as  Dedaratm 
aj!gnee  of  alt  the  eftate,  right,  title,  and  intereft  in  certain  JSJUill? 


premifes  by  her  demifed  to  Lord  Boiingbroke.    The  defendant  **  •ffign** 
pleaded,  that  the  eftate,  right,  title,  and  intereft  of  the  faid  ^j^r/ftc. 
Lord  Bolwgtroir,  to  the  faid  demifed  premifes   in  the  declar-  '"/*^f**" 
atton  mentioned,  did  not  come  to  his  pofieffion  by  aflignment,  £vi<icncf 
as  in  the  (aid  declaration  alleged:  And  thereupon  ifluc  was  ^^,^,^*e!»f 
joined*  /tfrtwfrisa 

<•, .      '  fatal  vati' 

The  *"" 
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l'J^S,.     .   The  caufe  came  on  to  be  tried  at  Wefiminfier^  before  Loc4 
—  Mansfuldy  at  the  Sittings  after  Jlfi^i&^/i»Ar  Term,  1777*  "wheo 

^trpa  ^hc  jury  found  a  verdi£l  for  the  plaiutiff,  damages  1,750/.  coils 
Catoi.  ^qj.  fubjcft  to  the  opioion  of  the  comt  upon  a  cafe,  ftating  Iq 
fubllance  as  follows:  The  marriage  fettlenient  of  Lord  Boiif^- 
troie,  dated  Novetnbrr  4th,  1765,  by  which  certain  premifcs 
ConCfting  of  the  manor  of  Becienham,  and  eleven  farms  in  Kert^ 
and  other  ellates  of  the  yearly  value  of  3,250/.  oiivbich  the  pre- 
mifes  in  queflion  were  part^  were  conveyed  to  ^ruftctfs  to  the 
ufe  of  Lord  Bolingbroke  for  life,  with  remainders  over  :  with  a 
power  to  Lord  Bolingbroke  to  leafe,  ^c.  and  alfo  a  further 
power  with  the  confent  of  the  truftees  to  revoke  the  ufes  of  the 
faid  fettlement.  2.  That  by  indenture  of  the  24th  July  1770^ 
Lord  Bolingbroke^  for  the  confideration  there  mentioned,  demifed 
the  eleven  farms  in  Ketit^  and  a  mejfuage  or  tenement  in  Pechbam^ 
in  the  county  of  Surrey^  to  the  plaintiff  for  99  years^  if  be  the 
faid  Lord  Bolingbroke  (hculd  fo  long  live,  at  a  pepper*com  rent. 
That  by  indenture,  25th -Jw/y  1770,  the  plaintiff  re-demtfcd 
9II  the  faid  premifes  to  Lord  Bolingbroke^  at  the  yearly  rent  of 
500/.  for  the  term  of  98  years  and  11  months,  if  the  faid  Lord 
Bolingbroke  (hould  fo  long  live.  Then  it  fet  out  an  indenture  of 
the  20th  of  08ober  1773,  revoking  the  ufes  Jn  the  fettlement. 
That  afterwards,  by  leafeAnd  releafe  of  the  21ft  and  2  2d  of  Oc^ 
tober  1773*  made  between  the  truftees  under  the  faid  fettle- 
ment of  the  one  part,  Lord  Bolingbroke  of  the  fecond  part, 
and  the  defendant  of  the  third  part,  reciting  the  faid  fettlement, 
the  tevOcation  of  the  ufes,  and  that  the  defendant  hadcontra£led 
for  the  purchafe  of  ihz  premifes  at  Beckenham^  for  19,688/.  the 
faid  truftees  in  conGdcration,  lie.  granted  and  conveyed  the  faid 
manor  and  ejlates  at  Beckenhamj  to  the  defendant,  his   heirs  and 

affigns. That  the  defendant  Caior  had  no  afftgnment  of  the 

faid  term  of  ^^  yearr^  granted  by  Lord  Bolingbroke  to  the  plain- 
tiff, nor  of  the  re-demifc  granted  by  the  plaintiff  to  the  faid  Lord 
Bolingbroke. — That  it  appeared  by  the  evidence  there  given  for 
the  plaintiff,  that  the  defendant  had  notice  of  the  annuity  granted 
to  the  plaintiff,  and  of  the  manner  in  which  it  was  fecured, 
before  he  completed  his  pulrchafe.  And  that  the  price  paid  by 
the  defendant  Cator  for  the  purchafe  9f  the  faid  cftate,  was  not 
beyond  a  fair  and  adequate  price,  on  a  fuppofition  of  the  eftate 
being  bought  fubjeft  to  the  payment  of  the  annuity  granted  to 
the  plaintiff.  The  defendant's  counfel  objeScd  to  the^^iw  of 
the  aSion,  by  reafon  that  the  eflate  in  Surrey^  let  at  119/.  per 

ann^ 
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mnfi.  comprifed  in  tlie  i:e-demife  from  the  plaintifFto  Lord  Bo^     1778. 
tingbrokt^  was  not  purchafed  by  the  defendant.     The  qucftion  ■    ■ 

for  the  opinion  of  the  court  was.  Whether  the  aQion  might  be     ^^^* 
maintained  ?  If  the  court  fhould  be  of  opinion  that  the  adlion     Catoi. 
could  be  maintained,  then. a  yerdifi -to  be  entered  for  ^he  plain-     • 
tiffj  damages  1^750/.  and  cofts  40  x.   But  if  the  court  (houldbe 
of  opinion,  that  the  adion  could  not  be  maintained,  then  a  non- 
fuit  to  be  entered. 

^  This  cafe  was  argued  by  Mr.  Morris  for  the  plaintiff,  and 
by  Mr.  Davenport  for  the  defendant ;  and  fereral  points  arofe* 
I.  Whether  under  the  circumftanccs  of  the  cafe,  the  defendant 
was  aiOgnee  at  all  ?  2.  If  alSgnee,  Whether,  as  being  affignee 
of  part  only,  he  was  liable  for  the  whole,  or  only  an  apportion- 
ment of  the  rent  ?  3.  Whether  the  aft  ion  could  be  fupported  in 
point  of  form  \  the  declaration  charging  that  the  defendant  was  , 
affignee  of  the  whole,  whereas  by  the  evidence  it  appeared  he 
was  affignee  of  part  only  ?— Mr,  Morris  for  the  plaintiff  con- 
tended, that  the  rent  being  referyed  upon  all  and  every  part  of 
the  premifes,  the  defendant  was  clearly  liable  for  the  whole 
rent,  though  affignee  of  part  of  the  premifes  only :  And  for  this  . 
he  lelicd  on  the  jcafe  of  Broom  vetfus  Hoare,  Cro.  EL  633.  As 
to  the  objeftion  in  point  of  form,  he  faid,  that  though  the  dc'* 
claration  was  more  large  than  the  truth  of  the  cafip  would  war- 
rant, the  plaintiff  was  equally  entitled  to  recover  upon  what  did 
appear  in  proof. 

Mr.  Davenport  for  the  defendant  contra^  faid,.  he  fhould  con-  - 
fine  himfelf  to  the  objeftion  in  point  of  form.  Whether  the 
defendant  being  charged  as  affignee  of  the  whole,  proof  of  his 
being  affignee  of  part  only  was  fufficient^  and  he  contended  it 
was  a  fatal  objeftlon.  But  if  it  were  neceffary  to  go  into  the 
other  points,  it  would  be  fufficient  to  obferve,  that  the  ca(e  of 
Broom  V.  Hoare^  did  not  at  all  apply  to  the  prcfcnt:  For  there 
the  defendant  was  the  original  lejfee^  who  had  affigncd  part  of 
the  ptemifes,  and'continued  in  poffeffion  of  the  remainder ;  and 
nb  doubt,  as  againft  the  original  lejjke,  debt  will  lie  for  the  whole 
rent,  though  he  retain  only /wr/  of  the  premifes ;  becaUfe  of  the 
privity  of  contraB.  But  an  affignee  is  liable  only  from  the! 
privity  of  efiate  :  confequcntly,  muft  be  charged  according  to  tie 
truth  of  the  cafe\  which  here  is,  that  he  is  affignee  of  part  only. 
Therefore,  he  prayed  a  nonfuit  might  be  entered. 

The  court  gave  to  opinion  upon  the  point,  Whether  the  de» 

fcndant  was  affignee  \  but  determined  upon  the  objeftion  in 

15  poini 


ffip  '      tAStER  TERlA.  iSCBoRGstlT.   S.  Jt 

t778.     point  of  form  that  the  dcfcndanjt  was  impropeirty  charged  as 
■  •  aJEgneeof  the  vjhole^  againft  the  truth  of  the  cafe;  beings  if 

at  allj  allignee  of  part  only.    Accordingly,  a  nonfoit  waa  ta- 


Hakb 

Cator.    tered;. 


Pnake.  tji?ON  (hewing  caufc  wlxy  the  proceedings  on  the  baS 
Whefc  the  \ioTiA  in  this  cafe  (hould  not  be  (laid  with  cofts,  the  fada  ap- 

goUty  of  a  pearcd  to  be»  that  the  writ  was  returnable  on  the  27  th  of  JtMuaty, 
aS^wtUng  ^  fammons  was  taken  out  for  time  to  put  in  bail :  The  defend- 
]tt  bau  in  ant's  attorney  fwore  he  attended  a  little  after  fix  o^clock^  that  he 
whCTtbythe  continued  till  pajif^en\  and  was  mi  informed  any  perfon  at- 
^^J^^  tended,  upon  which  he  took 'out  another  fummons  for  the  next 
fofeited,  day. — The  plaintiff^s  attorney  fwore  he  attended:  inquired  of 
M^^^  the  clerk  if  any  perfon  attended  for  the  defendant,  and  was  toU 
to  bail  put  /fp  one  attended:  Upon  which  he  took  an  aflignment  of  the  bail 
»*ftay  thT  bond.  The  defendant  then  took  out  an  order  for  ftaying  pro* 
'*°?*' haT  cccdings,  but  no  bail  was  put  in  abore ;  fo  nothing  could  be  done. 
bond,  and  it  On  the  31ft  there  was  another  attendance,  when  it  was  alleged 

Zm^dt  *  "^  *****  ^^  P"^  *"»  ^^  ^^^  P"*  ^  being  at  the  fuit  ot  the 
tiie«j^^».     plaintifi^  ajjignee  of  the  iheriff  of  Middle/ex^  which  was  not  this 
a^ion* 

Mr.  JFallaee  in  fupport  of  the  rule  infilled,  that,  after  regular 
bail  put  in,  if  the  plaintiff  excepts  to  them,  it  is  a  waver  of  the 
proceedings  on  the  bail  bond.  {N..  B.  This  was  allowed  by  the 
Majltr^  and  agreed  to  be  the  univerfal praHice/\  On  the  other 
hand,  this  practice  was  objeded  to^as  a  ferious  hardfliip  upon 
Che  plaintiff,  by  forcing  him,  if  he  did  except  to  the  bail  above, 
to  wave  the  benefit  of  the  bail  bond  \  and  if  he  did  iMf  to  be 
put  off  with  bad  bail,  in  cafe  the  proceedings  upon  the  bail  bond 
were  fet  aCde.  The  court  thought  the  objef^ion  very  forcible 
,and  (Irong :'  And  accordingly  made  a  rule,  that  in  future  wbere- 
cver  the  defendant  is  guilty  of  a  negleA,  in  not  putting  in  bail 
in  due  time,  by  which  the  bail  bond  becomes  forfeited,  the 
notice  (in  cafe  the  party  means  to  put  in  bail  in  ord^r  to  (laj 
proceedings  upon  ihe  bail  bond)  fliould  be,  that  he  will  put  in 
^nAperfe5f  bail  on  fuch  a  day,  analogous  to  the  cafe  where  the 
flieriff  is  ruled  :  who,  before  he  can  difcharge  hijpfelf,  muft  give 
notice  that  he  will  put  in  and  perfeG  bail :  AnJ  in  that  cafe 
the  plaintiiF  may  oppofc  the  bail  in  court,  without  its  being  a 
Waver  of  the  bail  bondt 
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177*. 

m  la 

kiCHARDS,  qui  tarn,  ver/us  Srown^  j^'^J^ 

T  TPON  fliewibg  caufe  why  a  new  trial  (hoold  not  be  grant-  mif^^  jtid 
*^  cd>  the  c»fc,  as  it  appeared  ftom  the  report  of  Lord  -jJo^"*' 
Mansfi^Jdi  was  in  fubftance  aa  follows:  This  was  an  aAion  on  Wbcremor* 
the  ftatute  of  ufury,  in  which  the  declaration  dated,  that  on  ^^  f/^ 
the  18th  of  OBober  •I'jj^i  the  defendant,  upon  a  corrupt  bar-  taken,  if 
gain»  received  35/.  from  one  Helgbvmy^  for  the  forbearance  Itfuitc^ 
of  420/.   from  the   2Qth  of  Dicember  1772,  to  the  ,20th  o^  J2^_^ 
June  1773.     At  the  trial,  Richard  Heigl^way^  who   was  the  itHiUMUng^ 
borrower  of  the  money,  and  the  only  witncfs  as  to  the  tranf-  7^^^/)^ 
aflion,  faid,  that  he  borrowed  of  the  defendant  200/.  in  the  tinmy 
year  1 769,  which  was  fettled  fix  months  after.    That  on  the  no/t^**!: 
5th  of  September  1770,  he  applied  to  the  defendant  to  kndlixm  ^^^^^^ 
6OOJ0  laying,  he  was  owner  of  2,042/.  Bank  annuities  vefted  in  ufury. 
truftees,  to  be  transferred  to  him  upon  making  out  his  title  to 
an  eftate  ^hich  was  very  clear ;  and  ihewed  BrorVn  the  decla- 
ration of  truft.    The  defendant  faid,  he  would  lend  him  600  A 
or  I  coo/.;  and  fupplied  him  with  200/.  for  which  Heigbwjf 
gave  him  a  bond,  and  depofited  the  declaration  of  truft  as  a 
collateral  fecurity ;  and  Brcwn  promifed  he  (hould  ^ave  the  re* 
maining  400/.  in  a  fortnight s  tune.     On  the  I7lh  of  September 
Ueighwaj  called  for  the  other  400  /.;  (he  defendant  then  told  him 
<•  money  was  very  fcarcc,  upon  t}ie  profpedl  of  a  Spani/b  war/*-r- 
Heighivay  preiled    him    very  much;    upon   which    he   faid, 
he  would  fee  what  could  be  done,  and  bid  him  call  the  next 
day.     Helgkway  did  fo  in  the  morning,  but  the  defendant  was 
not  at  home.     He  called  again  in  the  evening,  who  then  faw 
Brown,  who  faid  he  was  afraid  he  could  not  raife  it  himfelf, 
but  would  try  tp  get  it  of  a  friend  in  the  city,  who  never  was 
without  money ;  but  he  was  a  very  bard  man.     Heightuay  aficed 
what  his  terms  were*    The  defendant  £iid,  they  were  (b  exorbi- 
tant he  was  almoft  afhamed  to  nape  them.    Heighway  faid  he 
would  rather  pay  20.  or  30  guineas  than  not  have  the  money. 
The  defendant  faid,  his  friend  was  not  fo  hard  as  that ;  but  that 
be  never  lent  money,  but  upon  annuity  at  6  years  purchafe :  How- 
ever, (aid  the  defendant,  <<  if  you  will  take  the   money  on 
<<  thofe  terms,  I  will  engage  tafurnifli  you  with  money  to  re*- 
^  deem  ixiihree  months  time.   The  quarter's  annuity  will  come 
^  but  to  17  /.  la/*  which  will  be  better  than  giving  20  or  30 
"  guineas."  This  being  agreed  to,  on  the  20th  of  September  ly-o, 

Jlelghuinj 
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l^'jt,     HiigbvHtj  called  upon  Bnwn  for  the  monej*  and  fonnd  a  boad 
and  warrant  of  attorney,  &r.  prepared  for  fecuring  an  annuity 


SIIIJU"*  from  him  to  one  Waters.  Heigbwaj  cxecdted  it ;  ahd  Brum 
Bboww.  figned  it  as  the  fobfcribing  witn^£i.  After  the  bond  was  exe- 
cnttd,  Br^wn  (aid,  he  wae  always  nfed  to  bare  5  /.  per  cad- 
proasraiien  moneys  bot  as  Heighwaj  was  diftrefled,  he  would 
only  take  two  and  a  half  per  cent*  and  accordingly  took  1 5  guintas, 
and  Heigbwajy  left  the  declaration  of  tmft  with  hiin.  Heighvjej 
(aid,  '<  the  defendant  firfi  prepofed  zn  anfimtj  :  He  bimfdf  nstuli 
*<  n$i  have  granted  9m.**  When  the  firft  quarter's  sbndity  was  due, 
Heighv)af  applied  to  the  defendant,  and  prefled  him  for  monq 
to  redeem,  as  he  had  promifed.  Brown  reftifed.  He  tbca 
alked  for  the  declaration  of  truft  ;  the  defendant  faid,  if  he  ic- 
fitted  upon  it>  Waters  would  dnter  Up  judgment.  Hesgbuay  if- 
lifted  upon  it  %  and  judgment  was  entered  up.  Htigbway  paid 
"  the  defendant  one  yeat  and  one  quarterns  annuity^  and  one  qnar* 
ter  to  the  defendant's  partner.  The  dcfendjnt  often  dented  that 
he  had  ptomHed  Heighvay  rnoncy  to  redeem ;  and  faid  he  won* 
dered  hOw  he  could  cxpeA  him  to  lend  money  at  5  per  cent,  when 
tothers  made  16  and  half  per  cent,  of  their  money.  Afterwards 
Brown  acknowledged  he  was  himfelf  the  phincspal  thii  ad- 
vanced the  money,  and  enjoyed  the  annuity;  and  faid,  that 
Mr.  Waters^  whofe  namlc  had  beeil  ioiade  ufe  of,  was  his  truftct. 
i^Waters  f  fwore  that  the  defendant  had  fometimes  purchafed 
annuities  in  his  name^  but  that  he  knew  nothing  bftbis.—l  told 
the  jury,  if  they  were  fatisfied  that  in  the  true  contemplation  of 
the  parties,  this  tranfaflion  was  a  purchafe  by  the  one;  and  a 
fale  by  the  other,  of  a  real  annuity,  how  much  foever  they  might 
difapptove  of  or  condiemn  the  defendant's  condud,  they  muft 
find  a  verdifl  for  him.  But,  on  the  contrary;  if  it  appeared  to 
them  to  have  been  in  reality  and  truth  the  intention  of  both  par- 
ties, the  one  to  borro^,  and  the  other  to  Jend  $  and  that  the 
form  of  an  annuity  was  only  a  mode  forced  on  the  neceffity  of 
the  borrower  by  the  lender,  tinder  colour  of  which  he  might 
take  an  ufurious  and  exorbitant  advantage,  then  they  might  find 
for  the  plaintiff,  notwithftanding  the  cbntingency  of  the  annui- 
tant dying  within  three  months ;  more  efpecially,  as  it  was  un- 
4^erftb6d  by  both,  that  the  annuity,  at  the  expiration  of  three 
months,  was  to  aflume  the  dire£k  Ihape  of  a  loan.^The  j^jrj 
afterwards  came  to  my  houfe,  where  they  faid,  they  agrcei 
with  me  in  detefting  the  tranfaAion,  but  they  thought  tiere  mi 

f  Jf.  £.  He  mafulfttnutd  by  the  deftadant,  but  examined  bj  Loid  Mmt^^ 
•Nw. 

as 
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im  anhuitym    I  repeated  my  former  direfiion  to  them  ;  they  re-^     1778* 
sired  agaiu»  and  at  length  foilnd  for  the/An'/i/j^.— On  Thur/day  * 


Rnd  Saturday  the  5th  and  7th*'of  February  in  HUary  Term  laft,     ^Ve^^^* 
Mu^i^aUace,  Mr.  Bul/tr^  Mr.  Duming,  and  Mr.  T.  Cowper^   Baoww^ 
fliewed  caufc  againft  the  rule,  and  Mr.  Mansfield  argued  in  fup* 
port  of  it. 

On  the  part  of  the  plaintiiF  the  counf(^I  ftated  the  queftion  to 
be.  Whether  the  eridence  given  at  the  trial  amounted  to  proof 
^f fSK  loan  ?  for  if,  it  did,  no  fliifr  or  contrivance,  no  riik  or 
chance,  could  takc;itoutof  theftatate;  and  they  contended,  that 
clearly  and  manxfelUy  upon  the  face  of  the  tranfa£lion^  it   im-    ^ 
ported  a  loan  ;  ai>d  that  the  form  of  an  annuity,  under  which  it 
Mras  difguifcd,  was  merely  a  contrivance  to  evade  the  ftatute. 
I.  The  application  by  Beigf>v>ay  was  exprefsly  and  in  terms  an 
application  for  a  loan.     The  defendant  actually  advanced  part  of 
the  money  at  the  time  y  and  promifed  to  lend  him  the  remainder 
in  a  fortnight.     The  fubfeqtfent  treaty  for  the  remainder,  on  the 
part  of  Heigbway^  was  clearly  for  a  loan ;  and  the  propofal'  of 
turning  it  into  an  annuity  came  from  the  defendant.     But  even 
at  that  time,  the  idea  of  its  being  a  loan  was  fo  ftrong  in  his 
mindf  as  well  as  in  that  of  the  piaintilF^  that  the  anfwer  he 
gives  the  plaintiff  is,  that  <<  his  friend  never  lends  money,  but  in 
**  thfi  form  of  annuity  5"  not^  that  he  never  lent  money y  but   only 
dealt  in  the  purchafe  of  annuities ^  or   any  declaration   of  that 
kind,  which  might  (hew  he  vrould  not  \St  concerned  where  the 
tranfafiibi)  V^s  to  be  a  loan..   But  whciher  a  tranfadion  is  a 
loan  or   not,  is    a  matter   that  depends  upon   the   intention 
Df  the  parties  $  therefore,  clearly  proper  tor  the  jury  :  and  here, 
they  have  found  that  the  tranfadlion  was  a  loan.  If  fo,  the  riik  of 
the  borrower  dying  within  three  months,  will  not  prevent  its 
being  ufury.    It  is  true,  this  is  a  cafe  upon  the  ftatute  :  But  the 
old  cafes  go  upon  the  fame  principle.     They  are  all  collcdled  in 
the  cifcof  Lord  Che^erfe/d  yerfus  Janjen,  i  Jti.  301.  to  355. 
and  they  all  agree,  that  the  material  point  to  be  confidercd  is, 
whether  there  is  a  commuAcation  for  a  loan  of  money.  4  Leon.  208.. 
FulUf's  cafe. — Cottrtll  v.  Harrington^    i  BroionloiVj  .180.     The 
King  vcrfus  i>r«rrjp,  2  Lev.  7.  S.  P.     If  the  real  fubftance  is  a 
loan,  a  fmall  rijk  will  not  take  it  out  of  the  ftatute.     In  Clayton^% 
cafe,  5  Co.  70-  an  agreement  to  pay  33  L  for  the  loan  of  30/. 
from  the  6th  of  December  to  the  2d  of  June  following,  if  the 
borrower fbould  then  be  alive^  was  held   ufurious^  for  the  reafon 
given  by  Pophatn^  Chi<f  Juftice,  in  Burton'^  cafe,  5  Co.  69.  that 
Vol.  1I»  A  a  if 
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<77^    ^'^fi^^  iif  Mf  ^  tbejtatuie  for  die  wUertaaOj  rfthe  Sfi^  tbc 
ftstule  would     be   of  kitie   effita.     Burtvm  verfus  JOovmham^ 


'^'^^*'  Cm  £/«.  d42.  S.  P.    aid.74i.B€ddi$i^mweK(usjt/tigy^S.f' 
•••^-     it«krxr  yiMrfw  Tremaplf,  Cro.   Jae.  507.   S.  P.     mJ^  fw- 
fiift  ^^,  Cartbewf  67.    S.  P.    Peiliaps  die  cafe  of  Jf«rri9 
rerftts   JHarJingt    3  ^i^  390.  may  be  cited  ic9aira%  but 
there,  the  court  esprefdy  decided  upon  m  being  a  furdm/if 
and  not  a  /win    The  granUi  of  the  annuity  having  never  been 
fpokcn  to  about  i^nd^^.-^Laftly,  in  the  cafe  of  Loni  Ch^afdl 
¥.  Jcnffen^  I  if/I.  301.  to  355.  all  the  above  aothorhica  vac 
iRreighed  and  confirmed.     Mr.  Juftice  Burtiet  there  faja  %  « If 
^.  a  man  purcbrfe  an  amnuitj  at  ever  fuch  an  under  frue^  if  die 
^^  bargain  was  r/a//|r  for  an  mnauiij,  it  is  iMf  i^iff>     If  on  die 
<<  footof  fcfTMc^'/ig^and/nnifiirfiit  hotberwifi }  for  if  the  court  axe 
<<  of  opinion,  the  annuity  is  not  At  real  contraB^  but  a  Mudmi  d 
^  paying  mort money  iot  the  reward  or  intereft  than  tbettnvnlhwt 
<'  It  b  a  contrivanee  that  fliall  not  avoid  the  ftatute,  by  giving  the 
^*  avarice  of  one  kind  of  men,  anopportantty  of  pieyiog  on  the 
«<  neceiCties  of  another."  And  the  cafe  put  by  Lord  Hardmuth 
in  giving  his  opinion  upon  the  fame  <|tteftiony  is  prccifely  thb 
very  cafe.  <*  A  man/'  fays  his  Lordlhip,  *<  may  purchafe  an  aii- 
^  nuity  on  as  low  terms  as  he  can :  but  ifbefetimti  with  fcr- 
''  r&wing  a  fum  of  mosey,  and  then  turm  it  into  iSciftflmpe  ^sb 
^  nntudty  afterwards,  this  is  ^fiift  and  an  evafion  to  avoid  the 
^  ftatttte.*'    Here,  the  original  applt<aition  and  the  fubfequent 
treaty  were  for  a  loan,  and  nothing  elfe.    Then  the  defendant 
propofes  to  change  it  for  an  annuity.     T  hat  was  a  mere  fliift 
to  evade  the  ftatute  i  the  man  was  in  perfeA  health ;  little  or  vt> 
chance  of  his  death,  fo  as  to  create  any  thing  more  than  a 
m^ie  colourable  riik,  and  the  intention  of  the  defendaat  was  on- 
ly to  avoid  the  penalty  of  the  law.    Thetrefore,  they  prayed  die 
tale  for  a  new  trial  might  be  diicharged^     ^ 

Mr*  Mansfield  cmtra^  in  fuppor t  of  the  rule,  began  by  obferviqg 
upon  the  teftimony  of  the  witnefs  Heigbi»ay^  upon  whofe  evi- 
dence alone  the  tranfa^ion  refted  -,  and  which,  he  faid,  wu 
tin^ittred  with  very  fufpicious  circumftances  indeed.  At  firft^ 
he  fwore  thtit  Jahiifim^  who  was  his  partner,  was  the  fole  attor- 
ney in  thecatife :  That  Jchnfin  died  at  Muhaiinun  1776.  Then 
thatJIfsy,  who  was  clerk  to  him  and  his  partner,  was  the^ 
attorney  \  that  he  himfelf  was  w^  the  attorntf^  no):  imertjled  is 
the  caufe.  That  no  fteps  were  taken  in  the  eaufe  during  7«j«- 
fin*^  Ii£e,  whereas  there  was  a  notice  of  trial  and  a  counter* 

•  1  Atkc  330, 

mandi 
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knan^v  Which  he  mud  have  knowit^.     That  alonei  therefbrei  is  a     1778. 
ground  for  finding  the  matter  to  a  fecond  enquiry.     2«  As  to 


the  qiieftion  of  law  ;  it  is-faid,  this  is  ndt  a  fair  bonifidi  com-  ^^wfiu^ 
tnanication  for  the  purcbafe  of  jkvk  annuity,  but  a  mere  ^0^-  Bmm* 
trivante  to  get  more  than  legal  intereft.  A^  to  that,  he  faid, 
he  agreed,  if  it  were  a  mere  cbntrivance  to  get  mbre  thsin  legal 
incereft  ij  waf  oflodn^  it  Would  be  ufttry  )  for  the  true  diftinC'^ 
^ion  certainly  is,  whether  the  trahfafkion  be  real,  or  colourable 
only.  But  if  the  contract  is  for^a  real  annuity,  howevet  unfair 
Xyx  even  grofsty  fool,  the  bargain  may  be  On  the  part  of  the 
grantee,  In  taking  advantage  of  the  neceflitics  and  diftreftof  the 
grantor,  dill  it  will  not  be  ufury.  What  then  is  the  tranfaAicni 
here  ?  Not  a  'contrivdnct  to  diTguife  a  han  under  colour  of  aA 
annuity  }  but  to  force  HeigMtfoy  xnio  granting  ztv  anrndtj^  wbeil 
tie  wanted  to  have  a  loan.  That  may  be  extortion  and  oppref- 
Con  ;  but  (UU  it  is  a  real  annuity,  and  no  loan  \  confequently^ 
tiot  within  the  ftatute.  But  it  is  faid,  there  was  a  communica- 
tion,  and  zndbfolute  agnemHit  to  borrow,  entered  into  s  and  there- 
fore, its  being  changed  into  an  annuity  afterwards  will  not  vary 
the  cafe :  .And  many  authorities  have  been  cited.  But  (after 
lobferving  u{)on  them  all  diftindly)  he  faid,  the  refult  of  them 
only  proves  what  is  not  difputed,  that  whett  the  Iranfadlioik 
teally  is  a  loan,  the  colour  of  ,an  annuity  cannot  glofs  it  over. 
But,  though  there  be  a  communicatiob  for  a  loan  at  firft^  if  the 
j/inaJ  agreement  is  not  to  knd^  but  for  the  one^  to  fell,  and  the 
iDther,  to  purchafe  a  real  annuity,  it  is  not  ufury  :  And  fo  it  is 
texprefsly  laid  down  by  Lord  Hardwicke  in  i  Atkyniy  351.  "  Thd 
*  ^<  fttbilance  of  the  agreement,  and  not  the  mere  expreffion  only^ 
><  is  to  decide."  What  then  is  the  fubftance  here?  The  accufatioA 
againft  the  defendant  is  of  a  promife  to  lend,  and  afterwards 
tcfufing;  but  that  he  had  a  friend  who  wouFd  let  him  have  the 
money  upon  annuity.  This,  Heighway  agrees  tp.  Is  not  that 
a  bargain  for  a  real  annuity  ?  For  the  loan  is  abfolu^ely  refufed* 
The  next  ground  of  accufation  is,  that  the  defendant  promifed 
to  knd  him  money  to  redeem  the  annuity.  What  ?  Redeem  ibai^ 
which  it  ;wraS  underwood  by  both  parties  ntver  exifitd  i  Again, 
Htigbwof  repeatedly  applies  to  redeem  i  and  complains  becaUfe 
the  defendant  wiU  not  confent.  He  even  pays  the  annuity  from 
December  1770,  to  Juhe  1773,  ^-J  an  annuity.  All  this  (hewSf 
that  in  his  own  mind  he  was  confcious  the  tranfaAion  and  agree^^ 
toenf  was  fubjantialfy  a  real  annuity,  and  not  a  loan^  Oti  tht 
Other  hand.  What  was  the  fituation  of  the  defendant  ?  He  could 
toot  have  compelled  Heigiway  to  redeem  j  for  a  libtrty  to  redOm, 

A  a  z  -'  which 
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1778.    wWch  is  all  there  was  in  this  cafe,  is  not  a  contraB  to  rcdecffi. 
Therefore,  if  W^atm*^  life  had  been  fufpidous,  he  was  at  the 


^'^r?«'*  mercy  of  Heigbway,  whether  the  rift  fliould  continue  or  not 
B«oWm.  Upon  the  whole,  this  is  manifeftly  no  loan,  nor  a  corrupt  h«- 
gain  for  forbearance  of  the  principal  money :  And  there  can  be 
no  ttfury  by  conftruftion.  The  utmoft  that  coald  have  been 
done  in  this  cafe,  if  the  whole  tranfadion  had  appeared  b  a 
court  of  Equity,  would  hare  been  for  the  court  to  decree  tha: 
Heighway  (hould  be  permitted  to  redeem.  Therefore^  he  prayed 
the  rule  might  be  made  abfolute. 

Lord  Mansfield.— This  is  a  very  conGderable  queftion,  and  I 
hare  not  quite  made  up  my  mind  about  it :  Therefore  let  it  be 
fet  down  in  the  paper  for  fpecial  arguiJient,  next  Term*  The 
queftion  is.  Whether  the  evidence  warrants  the  diiedlion  I  gave 
to  the  jury  ?  Here  is  LordOiip  repeated  it,  {ytdefiipra^)  and  then 
added,  «  There  are  three  propoii tions.  i .  The  original  propo£J 
«  was  for  a  loan.  2.  The  mode  of  annuity  was  forced  by  the 
«  defendant,  the  lender,  upon  Heigbwoj  the  borrower.  3.  At 
<<  the  end  of  three  months.  Brown  the  defendant  promifed 
«  to  lend  Heigbwajmont^to  redeem." — Adjomatur. 

Accordingly,  on  this  day  *,  it  was  argued  a  fecond  time  by 
Mr.  Hargrove  for  the  defendant,  and  by  Mr.  T.  Cowper  for  the 
plaintiff. 

'  Lord  Mansfield.— The  nature  of  this  queftion,  the  impor- 
tance of  it  to  the  public  and  to  the  defendant,  and  tendemcis  to 
his  cfaura£ler,  made  me  defirous  that  this  motion  ihoold  be  made; 
though  I  had  no  doubt  of  the  propriety  of  the  direAion  I  gave 
the  jury  at  the  trial.  We  were  all  fatisiied  upon  the  lad  argu- 
ment ;  but  wifiied  to  have  Mr.  Juftice  Afttori%  public  opinion, 
.  who,  upon  a  conference  with  him,  entirely  ,  agreed  with  the 
cpinioA  I  ftiall  now  deliver,  and  fo  did  Mr.  Juftice  Wilkr. 

The  great  objection  at  the  trial  was  to  the  credibility  of 
Hiigbway^s  evidence.  As  to  that,  the  faffs  ^cftbe  caft  could 
be  known  only  to  him  and  the  defendant.— With  refped  to  his 
concern  or  intereft  in  the  prefent  adlion,  Heigbway  was  tho* 
j'oughly  purged  on  his  examination  at  the  trial.  The  objedioos 
to  his  credit  were  laboured  with  all  the  ftrength  of  argumeiu 
that  ingenuity  and  ability  could  furnifli.  The  jury  had  all  thcfe 
^bfervations,  without  a  reply.  I  faid  nothing  in  the  fum- 
ming  up^  that  could  weaken  the  force,  or  diminifli  the  cScGt  of 
them.  No  doubt,  the  bafir  of  the  verdiA  was,  bis  cndMlkj  ;  but 

fA^,  Jvlikt.^tZTn  was  prcfcDC  M  tU  former  ar;sui&cnt,  but  aUcnt  upon thU. 
ij  that 
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that  was  left  to  the  jurf^  and  they  have  thought  fit  to  believe     1778. 
him.    It  is  obfervable,  that  the  difcovery  of  the  truth  pf  the 


tianfaflion  was  entirely  accidental.  Upon  that.  Brown  confents  ^' w"* 
to  a  compofition,  and  to  accept  lefs  than  the^value  of  the  annul-  Bkown. 
ty.  Why  do  th^t,  when  there  wals  no  clabfe  of  redemption  ? 
There  are  other  ftrong  fafls.  Why  make  ufc  of  Mr.  fyaier/^ 
xiame,  if  the  tranIli£lion  was  fair?  Why  not  appear,  as  he  really 
was,  the  principal  who  was  to  lend  the  money.  Inftead  of 
which,  he  appears  only  as  a  fubfcribing  witncfs  i  makes  Height 
way  believe  Heaters  is  t\it  principal ^  who  was  an  utter  ftranger  to 
the  whole  affair ;  and  under  that  pretence,  takes  procuration^money 
ipx  lending  his  own  money.  If  the  court  grants  a  new  trial,  it 
muft  be  upon  the  ground,  that  Heighway  ought  not  to  be  believ- 
ed. That  was  a  matter  proper  for  the  confideration  6f  the  jury  : 
They  had  all  the  obje^ions  to  his  credibility  before  them,  an4 
yet  were  fully  fatisfied  of  the  truth  of  what  he  faid. 

2.  As  to  the  queftion  of  law,  the  fafls  on  which  it  arifes  are 
thefe  :— .Here,  his  Lordfliip  repeated  them,  together  with  the 
direAion  he  gave  to  the  jury,  {yidejupra ;)  and  then  proceed- 
ed as  follaws :  Now  the  queftion  is,  What  was  the  f^bftance  of 
the  tranfadioni  and  the  true  intent  and  meaningof  the  parties  ? 
For  they  alone  are  to  govern,  and  not  the  words  ufed.  The 
fubftance  here  was  plainly  a  borrowing  and  lending.  Heighway 
had  no  idea  of  felling  an  anpuity  ;  but  his  declared  obje£l  was 
to  borrow  money,  and  accordingly  he  depofitcd  the  declaration 
of  trail,  which  was  an  ample  fecurity  for  the  fum  he  wanted* 
He  goes  further,  and  fays,  <<  rather  than  not  have  the  inonef 
<<  he  would  give  20  or  30  /•  premium  for  it."  Brown  tellshim, 
it  muft  be  by  annuity^  that  his  friend  never  lent  money  in  any 
other  (hape,  and  that  by  that  method,  he  might  have  it  for 
lefs,  {viz.  17/.  10  /.)  as  after  the  firft  quarter  he  would  let  Him 
have  money  to  redeem.  On  the  aflurance  that  the  annuity 
fliould  be  turned  into  a  loan  at  the  end  of  three  months,  the 
treaty  proceeds.  It  comes  out,  that  the  defendant  himfell 
advanced  the  money.  That  alters  the  cafe  entirely.  If  Waters 
indeed  had  been  really  the  principal,  this  promife  of  Brown 
would  have  amounted  to  no  more  than  a  promife  to  lend  at  the 
end  of  three  months.  But  Brown  himfelf  being  the  principal, 
the  promife  to  lend  him  money  to  redeem^  muft  be  underftood 
to  be  a  promife  to  permit  him  to  redeem.— :Jt  is  true,  there  was 
a  contingency  during  ^he  three  months.  It  was  tbat^  which  - 
pccaGotted  the  doubt  1  whether  a  conting^cy  for  three  months 
i^fufficieqt  to  take  it  out  of  the  ftatute*     As  to  that,  the  cafes 

A  a  3  bava 
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Ittfe  been  looked  into ;  and  from  them^  it  appears,  that  if  the 
contingency  is  fo  flight  as  to  be  mfrely  an  evaGotij  it  is  deemed 
'^  w5^i*'  colourable"  only,  and  conlcquently  not  (ufiicient  to  take  it  ovi 
Btowic  of  the  ftatute.  Here,  the  borrower  was  a  ha/e  young  man,  and 
therefore  we  are  pf  opinion,  that  there  was  no  fipHftaKidal  rilk  k 
as  to  take  this  o^fe  ou^  of  the  ftatute. 

Rule  for  a  new  trial  dilckarged. 


M^itu  ^^^^^^'  verfm  Whit^,  (Leffe^  of  J-ady  Ve^^e  Ber. 

TIB,)  in  Error. 
Oncdeviret  ^HIS  was  a  writ  of  error  from  a  judgment  of  the  Cowt 
hilbl«i!er*^  of  Kin£s  ^€nch  in  Irelandy  in  an  ejcament  brought  rhcit 

<dr  Jife,  re-  by  the  now  defendant  in  error,  to  recover  one  undivided  fifth  part 
nitinder  to 

cruflees  tb    of  an  eftate  in  the  county  of  Limtrict, 

S^thTmt  '^^^  J**'y  ^°**°^  ^  fpccial  verdia,  ftatlng,  « that  Sir  Cbri/kphtf 
nmainders}  <f  Wray^  being  ftifed  in  fccrfimple  of  the  premifes  in  qurftioB| 
2!dJ^i  ««  made  his  will  on  the  8th  day  of  July  1710,  and  thereby »  garc 
and  other  cf  ^U  his  lands Xo  his  brother  Cecil  Wray^  for  life,  remainder  to 
Ifotherin     ^'  truftces  to  preferre  contingent  r  maimiers ;  remainder  to  the 

uil  ifuk      If  gy(^  jiuj  every  other  fon  of  the  faid  Cecil  Wraj  in  tail  male. 

facccifive-  .         . 

Jy,  remain-  <<  fucct i&vely ;  Remainder  10  his  daughters  in  t  i^i  1  remainder  tq 

h^t^     ««  his>iir  fiaers,  BriJgit  HotvarJ,  EKzabctb  FitzgeraU,  Franca 

^ughten     If  fTray.  Diana  Ttoiggt,  (afterwards  Diana  Perj\  and  a  niece 

in  tail)  re-  _    /  ..    ./^       v         e        x    '     ,  X 

mainrierto   <<  of  the  name  of  Mary  Ktrr^  for  their  /iv/x»  mare  and  {hare 

p  ^^{^^  *'  alike,  a$  tenants  in  cammony  and  not  as  joint-tenants ;  remain- 

nMtf  for  «<  der  to  their  fons  fucctilively  in  tai^  male  \  remainder  to  tkii 

^Avtimi*  "  daughters  in  tail }  the  revfrfion  to  his  own  right  heirs/*    Sir 

f»af  atiki^  Cbrifiopher  Wray  died  the  fam^  day,  leaving' his  brother  the  faid 

^Lunm^    '  Cicil  Wray^  (then  Sir  Ce^  Wray^    his  heir  at  law,  his  fiftcrs  the 

^^tT  dcvifecs,  and  another  fitter,  Mary  IFbitaker,  for  whom  he  made 

antt.  Re-  no  provifion  except  a  fmall  annuity.  Sir  Cecil  Wray^  the  brotheri 

their  ibnt^  entered  and  made  his  will,  ai^d  thereby  difpofed  of  his  eftate  to 

•fef'tSr'^  Lady  Ann  Bertie^  under  whom  the  defendai^t  in  error  claimed, 

nuuoder  to*  and  died  without  iflue.     All  the  fitters,  and  the  niece  of  Sir 

tSS  Wl  Chrijhpher,  died  in  t}ie  lifetime  of  Sir  Cecil,  eycept  DUnm  Perj, 

rmrjswto  who  Icft  two  claughters,  Jane  Peryy  and  Ann  ManfeU  em<c  of  tk 

tigi^h^ru  plaintiffs  in  error.   That  Jane  Pery  is  fincc  deceafcd,  leaviif 

diJJ^fet^  *^**^  ^^  ^"  ^^f  ^^^*^^  -P«7»  h€'  «ldett  fon  and  heir  at  law, 

another  fifttr,  only  a  fmall  annuity.  TheyMrr^«rs  and  x\jft  meeg  take  fevcral  ellates  {orU't 
^iih fivtrai  rtmamdtfi  to  their  foor  and  daughtere  r^f^imtiy  :  And  there  an  no  CfoA  i 


The  prefumption  of  law  is  ia  favour  of  raillnj  croft,  remaindeby  between  ho§  only  s  and  asaHflft 
nifmg  crpfs  remainders  between  more  than  two     Byt  the  prefunptaon  in  flicher  €afe  Sni 
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tKe  other  plaindff  in  error.    That  oa  the  death  of  M^rf  \Kirr,    if7t» 
;«rho  left  no  ifliie,  the  faid  Edmund  Perj  zn6  Ann  MatjfeU  enicxtd 


Put  ft  0L 
upon  her  undivided  fifth  part,  (the  premifes  in  queftion,)  and      ver/m 

were  feifed  thereof.  That  the  faid  j^ane  Petj  and  Jnn  Man/ell  ^*>>^'' 
are  now  the  heirs  at  law  of  Sir,  Chrt/hpher^  and  alfo  of  the  faid 
Sir  Cecil  TFni;.— Upon  this  fpecial  Terdift,  judgment  was  givea 
in  Ireland  for  Wbitey  the  plaintiff  in  ejeAment  there,  now  tha 
defendant  in  error.  The  queftion  was,  <<  Whether,r  under  th» 
will  of  Sir  Chnftcpher  Wraijy  the  plaintiffs  in  error  were  entitled, 
to  the  inheritance  of  the  whole  of  the  eftasc,  and  of  courfe,  to 
the  fifth  part  in-difpute  ?  or.  Whether  it  ihould  go  to  the  defend- 
ant  in  eiroi^,  claiming  it  under  the  will  of  Sir  CecU  W^aj^ 
heir  at  law,  and  rcTerfioner  in  fee  of  Sir  CiriSepber  ? 

Serjeant  Hilh  for  the  plaiotifiB  in  error,  argued,  that,  in; 
the  event  which  had  happened,  thej  were  entitled  to  the 
inheritance  of  the  whole  eftate.  i.  Upon  the  cleat  intentioo 
of  the  teftator  coUeded  from  the  whole  of  the  will  taken  to* 
gether.  a.  Suppofing  the  intention  of  the  teftator  to  be  doubt- 
ful, the  legal  operation  of  the  words  of  thfs  will  were'  alone 
fufiicient  to  carry  the  whole  eftate  to  them.—- Updn  the  Jlr/f^ 
ground,  he  took  notice  of  the  circumftances  of  the  family  at  the 
time  the  will  was  made  ^  that  the  obje£ls  of  the  teftator's  bom^ 
ty,  were  his  own  brother  in  the  firft  inftance,  and' A//  family ; 
in  the  neit,  four  out  of  five  of  his  fifters,  and  their  families  r 
for,  Mary  ff^itaker,  the  Jljib  fifter,  was  to  be  excluded.  That  inr 
the  mode  of  entailing  the  eftate,  he  had  followed  the  common 
courfe  of  family  fettlements :  In  tlie  firft  inftance,  giving  the 
eftate  to  his  brother  /er  li/e^  remainder  to  truftees,  to  prefervp 
contingent  remainders,  (which  words  he  contended  would  go 
to  all  the  other  remainders,  if  it  were  necefiary  to  argue  it,y 
remainder  to  his  firft  and  other  iom  fuccejfivelj  in  tail  male.  Re* 
mainder  to  his  daughters  in  tally  (omitting  the  words  "  fuccef-F 
fively*'  and*  «*  male%  remainder  to  his  fiftefk  and  niece  Marf 
Kerr  for  their  lives,  (hare  and  (bare  alike,  as  tenants  in  common, 
and'  not  as  joint^fen^nts.  Remainder  to  their  fim  fucceffivelf 
in  tail,  remainder  to  their  daughters  in  tail ;  reverfion  to  hif 
own  right  h^irs.  It  was  clear,  therefore,  from  chi$  difpoCtion, 
that  he  meant  his  family  eftate  (bould  go  entire  to  hi^  family. 
If  his  brother  had  had  only  one  daughter,  (he  would  have 
taken  the  whole :  So,  if  one  of  the  fifters  only  had  had  % 
^gyightcri  that  daughter  would  have  taken  the  whole.    Byt  iQr 
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1778*     1"  ^^^  ^^nt  which  had  happened,  the  ihare  of  the  dcccaSd 
fiftet  were  to  go  to  the  ^eir  or  heirs  at  hw,  the  confequencc 


'i^w   '  would  be,  thatevery  one  of  the  furviving  Cfters,  of  which  there 
W«ii«.    vere  foutj  vould  take  a  fliare.     So  that  their  fituation  woald  be 
this ;  each  would  become  tenant  xwfteJimpU  of  a  fvfentieti  fart, 
while  {he  continued  tenant  in  ^riH  fettUment  only,  of  her  own 
original  fifih  part.     It  wa$  extremely  clear  therefore^  from  the 
words  of  the  will»  and  ftiikmiore  from  the  general  d^fign  cf  it, 
(by  which  it  was  apparent  that  Mary  tybiidker  was  to  be  ex- 
cluded,) that  the  principal  obje£l  of  the  teftator  was,  to  have  his 
family  eftate  go  entire  to  thtdevi/ees.    But  2dly»  He  argued,  tlut 
iiippoCng  this  had  not  been  a  will,  but  a  deed  of  conveyance  to 
ufes,  where  the  intent  would  be  out  of  the  queftion,  eii;en  ic 
that  cafe  the  words  would  fupport  the  conftruAion  he  contended 
for;  and  by  legal  operation  pafs  the  whole  eftate  to  the  pUintilTs 
in  error.     For,  by  the  terms  of  the  devife,  the  daughters  of  the 
jifters  take  by  way  of  defcription,  a^  purchafers  in  their  own 
•  right ;  it  being  an  eftabliQied  rule  of  lair,  that  wherever  there 
is  a  limitation,  with  a  remainder  to  feveral  perfops  not  in  fjp, 
the  firft  perfon  who  comes  w  ejft  (hall  take  the  whole,  fubjed 
to  its  being  devefted,  in  proportion  to  the  (hares  of  any  other 
perfons  who  fliJl  come  in  ejfcy  before  the  determination  ot  the 
particular  eftate.     Bac*  Law  TraQs,  351.     i  Ld.  Raym.  311* 
Bj,  P.    By  the  common  law,  independent  of  the  (latute  of  ufcst 
whrre  there  was  a  conveyance  to  many,  and  only  one  in  ejc  or 
capable,  fuch  perfon  took  the  whole.     Ptrhbts^  fiS.  204.    It 
may  be  objeded,  however,  that  this  devife  to  the  teftator's  fifters 
and  niece  for    life,    remainder,  C^r.   ought    to   be  conllrued 
reddendo Jifigulaftfigulis ;  and  that  the  daughter  of  each    fliould 
only  take  their  mother's  (hare:  13 ut  that  would  be  an  arbitrary 
inCertion  of   words,   contrary  to  the  plain   intention    of  the 
teftator.     The  word  *•  daughters"  is  never  a  word  of  limitation, 
but  a  word  of  purchafe ;  and  therefore,  if  only  one  (ifter  had  had 
a  daughter,  and  the  other  three  (ifters  had  died  without  ifluCi 
the  daughter  of  the  furviving  (ifter  would  have  taken  the  (hare 
of  the  other  three,  in  her  mother's  life-time.     And  he   cited 
^eid  ver(bs  Bradbury,  2  Vern.  705.     Bateman  vcrfus  Roacb^ 
9  Mod*  T04.  Brookes  verfus  TayJor,  8  Vin.  313. 

Mr.  Dunning,  contra,  contended,  that  it  was  impof&ble,  in  the 
^veiit  which  had  happened,  not  to  conftrue  the  remainder  to  the 
(daughters  of  the  fillers,  reddendo ftngulaftngulis.    The  devife  to 
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the  parents,  is  ta  them  as  tenants  in  common  for  ]ife»  which  is  aa      I776* 
aHual  dipifion  of  a  fifth  to  each  \  the  remainder  to  the  fons,  &!• 


lows  immediately  after,  and  is  ^o  them  ^^  Juccejftvelyi*  which  is  ^*^^j^* 
as  (Irong  as  if  it  had  been  limited  to  them  «  refpe^ively ;"  and    Wnit^ 
then  follows  the  devife  to  the  daughters. '   So  that  the  eftatef 
are  as  diftinc^  as  language  can  make  them»    Therefore*  b« 
prayed  the  judgment  might  be  affirmed. 

Lord  MANSFiELD.^Therehave  been  many  cafes  upon  crofs 
remainders   by    implication ;    and  I  take  the  rule  fettled  by 
them  to  be  this :   That  wherever  crofs  remainders  are  to  be 
raifed  by  implication  between  t^m^  and  no  fnore,  the  pnfumptim 
is  in  favour  of  eroi$  remainders  $  where  they  are  to  be  raifed 
between  more  than  two^  there  the  prefumption  is  agairift  crofs 
remainders:  But  that  prefumption  may  be  anfwered  by  circum^ 
ilances  of  plain  and  manifeft  intention  either  way.    This  is  a 
qualification  of  the  rule  laid  down  in  former  cates ;  for  they 
fecm  to  fay,  that  there  (hall  nk  be  crofs  remainders  between 
more  than  two.      Lord  Hardnmcke^^  authority  leant' a  good  deal 
that  w;)y  ;  and  fo  do  the  cafes  o{  Comber  v.  Hil/*^  ff^/itami 
Terfus  Brown  f^  and  fome  others.     But  the  true  rule  rs,  to  take 
it  with   the  qualification  I  have  dated.     Here,  the  prefumption 
is  againft  crofe  remainders.    The  queftion  therefore  is,  Whe« 
ther  there  are  circumftances  of  intentipn  fufficient  todedroy 
t)iat    prefumption.      The   circiimftance^   relied   on,   are   twom 
I.  That  one  filler,  upon  thetleath  of  her  brother  Sir  Cecil,  with- 
out ifTue,  male  or  female,  and  who  till  then  could  take  nothing  at 
allj  would  be  a  co-heircfs  with  the  reft  of  her  fillers}  and* 
though  not  an  obje£l  of  the  teftator's  bounty,  would,  upon  the 
deceafe  of  either  of  them,  come  in  for  a  (hare  of  her  fifth  part : 
^nd,  therefore,  the  reverfion  given  by  the  teftator  to  his  right 
heirs,  was  not  intended  to  take  place  till  a  failure  of  iflue  of 
all  the  other  fifters.     The  other  circumftance  is,  that  fuppofing 
crofs  remainders  are  not  implied,  the  other  fifters  would  take 
jthe  accruing  (hare  as  furvivors  in  fee,  while  they  had  their  ori« 
ginal  (hare  only  in  tap  ;  and  that  is  contrary  to  the  intention  of 
^he  teflator.     This,  I  think,  is  the  amount  of  all  that  the  in* 
jgenuity  of  the  couiifel  has  been  able  to  fuggeft.    The  anfwer  to 
^t  is  this :  That  the  reverfion  to  the  right  heirs  of  the  teftator, 
^s  barely  after  all  the  other  eftates  are  difpofed  of;  and  his  heir 
jit  that  time,  was  his  brpther.    He  might  give  him  a  general 

•  i  Str.  969.  "  f^i  Str,  906* 

^  reverfion 
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i^^9«    reterfion  ki  fee  after  ail  tbefe  remaiDdcrs.   But  the  conllmdioo 
that  it  eontended  for,  fuggefts  to  me  the  ftrongeft  argament  np- 


'*^^«''*  oa  the  words  of  this  will,  to  fay,  that  the  word  "  rtfpearotiy^ 
WjiiTs*  is  fuppUed  by  fynoniroous  expreflions.  For  how  is  die  cftatc 
given  ?  It  is  given  to  the  four  fillers  and  the  niece  during  dieir 
Jives,  fliare  and  (bare  alike,  as  tenants  in  common,  ■'  and  not  as 
f<  joint-tenants*"*  Why  then,  during  their  lives,  there  is  a 
divifion  \  each  is  to  have  a  fifth  for  life,  to  enjoy  in  feveralty. 
Then  follows^  *<  the  remainder  to  their  fons  fucceiBvely**  in  tail* 
What  is  the  meaning  of  the  expreifion  ^  their  fons?"  It  b  im- 
pofiible  to  conftrue  it  otherwife  than  <<.  reJ^Bivily**  that  is»  re-* 
mainder  of  the  (bare  of  the  fifter  djing,  to  her  fons  fnccefiTdy^ 
vemainder  to  i6rr  daughters,  as  coparceners;  and  then  the  le* 
verlion  to  the  right  heirs :  that  is,  the  reverCon  of  the  flmic  of 
the  feveral  tenants  for  life  and  their  ifliie  refpeAively.  It  is  ab* 
furd  to  fay,  that  the  children  of  the  other  fifters  fhould  take  the 
Ibareof  the  deceafed  Gfter,  aspurchafersin  the  life-time  of  dieir 
mother.  Therefore,  I  am  of  opinion  the  judgment  (hould  be 
affirmed. 

Mr.  Jttftice  BulUr  cited  the  cafe  of  Miller  v.  Moore^  adjudged 
about  the  year  1 740^  which  he  faid  was  taken  notice  of  by 
J^fian  Juftice,  in.  the  cafe  of  Doe  ex  dim.  Burden  v.  Burvilk  as  a 
cafe  that  had  fettled  the  rule  refpefiing  crofs  remaindera  by  inn  . 

'  plication* 

Per  Cur.  Judgment  affirmed. 


s„iti^^  M'Leish  ver/us  Tate. 

nPHIS  came  before  the  court  upon  a  cafe  referved  at  the 

laft  Lent  affifes,  at  Kingfton^  before  Mr.  Juftice  Btachfime, 

flating  in'  fubftance  as  follows :— '*  In  replevin,  the  plaintiff 

'<  declared  againft  the  defendant,  for  taking  feveral  of  hi^goods 

*^  and  chattels,  in  certain  places  called  the  chalk-pit,  ifcJ^    The 

'    defendant  avowed  the  taking,  becaufe  the  plaintiff  and  Samuel 

Meeke  (his  partner)  enjoyed  the  faid  chalk-pit  from.  MiJfummer 

1775,  ^^  Miehaelmas  1775,  at  the  rent  of  15  /.  for  that  quarter, 

and  the  faid  cbalk*pit  and  other  the  premifcs,  from  MiciaeU 

mai  X775>  to  Micbaelmas  1777,    at  the  rent  of    100 /•   per 

annumj  and  becaufe  the  faid  rents  were  in  anear,  &r.     The 

plaintiff  traverfed  that  he  and  the  faid  Samuel  Make  enjoyed  the 

IS  faid 
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faud  chalkrpit,  and  other  premifes  under  the  demtfe  in  the  avowry 
ment^one^f  and  thereupon  i^ae  was  joined.     At  the  trial  it 
appeared,  that  the  plaintiflFapd  the  faid  Samuel  Meeke,  ztMid^ 
fummery  17759  got  pofief&on  of  the  chalk-pit  in  (jueftion,  under 
an  agreement  with  Mr.  Sprubt,  attorney  of  agent  for  the  de» 
fendant,  at  the  rate  of  20/.  a^year:  and  at  Muhaelmast  17759 
by  agreement  with  William  Horfenelly  tenant  to  the  defendant, 
tlvey  alfo  came  into  pofleflipn  of  the  other  three  fields,  upoa 
certain  terms,  both  which  agreements  were  fubjedl  to  the  ap« 
probation,  or  otherwise,  of  the  defendant  «nd  his  wife,  who 
wete  then  abroad.   On  their  return  to  England^  after  many  tranC- 
afiions,  it  w^s  agreed  on  the  26th  oi  November  1776,  betweea 
the  faid  Samuel  Meeke  and  David  James y  agent  for  the  defendant, 
that  a  leafe  (bould  be  drawn  of  the  whole  premifes,  for  ten 
years   from  Michaelmas  1775^  at  100/.  a^year  rent|  with  the 
nfual  covenants;  and  that  the  faid  plaintiff  and   Samuel  Meeh 
fliould  pay  15  /.  for  the  chalk-pit,  from  Midfummer  to  Michaelmas 
1775,  and  Meeke  then  paid  57/.  10/.;  and  a  receiptor  memo- 
randum was  given  by  the  faid  David  James^  and  (igned  by  him 
^nd  the  faid  Samuel  Meeke,  in  the  words  and  figures  following  : 
f<  Received   26th  November  1776,  of  Samuel  Meeke^  Efq;  the 
f*  fum  of  57  /•  10/.  in  part  and  on  account  of  1 1 5  /.  for  fo  much 
^  rent  agreed  to  be  due  from  him  and  Mr,  M*Lei/b^  at  Michaelmas 
**  lad,  for  a  chu}k-pit  and  lands  fituate,  {^r." — No  leafe  was  ever 
fuecuted,  although  a  draught  of  the  leafe  for  nine  years  from 
Michaelmas^  i?7^i  '^^^  made,  and  left  with  the  faid  Samuel Meeke^ 
by  the  defendants  agent.— A  verdiA  was  found  for  the  plaintiff, 
with  I/,  damages,  and  40/.  cofts,  fubje&  to  the  ofinion  of 
thetourflipon  the  following  queftions:—Fir(l,  Whether  the  fum 
of  15A  for  the  quarter  ending  at  Michaelmas,  1775,  is  ro  be 
confidered  as  a  rent  under  the  demife  mentioned  in  the  avovny  ? 
Secondly,  Whether  the  agreement  for  the  ten  yeari^'  leafe,  under 
the  circumftances  aforefaid,   was  good  under  the    ftatute  of 
frauds? 

Mr.  Peckham  for  the  defendant  argued*  that  the  proceedings 
in  ayqwry  are  favpured  by  law ;  and  the  fame  ftridnefs  not  ne* 
ceffary  as  in  a  declaration.  To  this  purpofe  he  cited  Macm 
dofmei^.  Weldbn^  Trin.  8  G(o.  I.  £.  it.  1722,  and  Richards  y. 
Cornjfbrtb,  1  Salk.  580.  in  which  latter  cafe  it  was  beM,  «  that 
<<  upon  an  avowry  for  more  rent  than  was  due,  if  the  avowant  had 
f <  abated  the  fcmlus  befofc  judgment,  it  would  have  been  good 
Ypr9tur^*^   The  ftat  11  Qn.  2.  ^.^15^  has  alfo,  in  aid  of 

ayowants^ 
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1778.  avowants,  chaKccd  out 'the  line  tliey  are  to  purfue»  and  the  de- 
fendant has  here  followed  it.  The  firfl;  queftion  is,  Whether  the 
15/.  rent  due  at  Michaelmas^  is  to  be  confidercd  as  ^  rent  under 

Tata,  '  the  demife  ?  As  to  that,  though  the  rent  referred  under  the 
firft  agreement  for  the  chalk-pit,  was  only  20  /.  per  ana,  yd 
both  were  fubje£l  to  the  approbation  cf  the  defendant;  and  the 
part  payment  of  the  jrent  was  under  the  Jecondf  which  the  de- 
fendant had  approved  of.  The  ad  queftion  is,  Whetlicr  the 
agreement  for  a  ten  years'  leafe,  is  good  under  the  datute  of 
frauds,  not  being  reduced  into  wiitif>g?  A&  to  ihity  it  has  been 
"  frequently  decided,  that  where  the  agreement  is  confeiTed^  or  part 
executed,  it  is  good,  though  not  reduced  into  writing.  Croyjion 
ycvtus  BaneSf  Prec,  in  Cane,  208.  Moore  v.  Hart^  i  Fern,  no* 
Butcher  verfus  Stape/y^  et  aL  Ibid.  363.  Lacon  v.  Martyniy 
3  Aih  I.  Here  the  agreeiiient  is  both  confefTcd,  and  in  part  exe- 
cuted by  each,  by  the  payment  and  acceptance  of  rent  in  part. 
Therefore,  he  prayed  judgment  for  the  defendant, 

Mr.  Rous^  «ff/rtf,forthe  plaintiff  contended,  that  notwithftand- 
kig  the  ftat.  1 1  Geo^  2.  it  is  r.  19.  fiill  neceff«iry  for  the  avowant^ 
to  fpecify  the  particultir  demife  under  which  he  claims,  and  the 
tent  refervpd.  But  moft  clearly,  the  effential  requifite  to  entitle 
him  to  recover,  namely,  that  the  rent  diftrained  for  (hould 
cxtft  at  the  time  of  the  demife,  continues  the  fame  as  before  the 
ftatute.  It  mM^  gr(yu>  out  of  the  contraSf.  But  here,  the  cafe 
ftates,  that  the  plaintiff  came  into  poffeffion  of  the  chalk-pii 
under  a  rent  of  20/.  per  ann.:  whereas^  the  demife  ftated  in  the 
avowry,  is  at  the  rate  of  15  /.  for  one  quarter ;  which  is  a  totally 
different  .contradt.  But  fuppofing  the  plaintiff  did  agree  to  the 
tent  referved  in  the  fecond  agreement,  it  was  upon  conditioD  of 
a  ten  years'  leafe,  which  n  not  executed;  therefore,  the  con- 
fideration  fails.  2.  There  has  been  no  part  execution  *  of  the 
agreement  for  a  leafe,  as  contended  .Dn  the  other  fide  \  for  t:ie 
receipt  given  by  Janus ^  does  not  fp(:ak  of  the  rent  paid,  as  rent 
referved  under  the  intended  demife.  Nor  could  there  poffiblj 
be  a  part  execution  in  any  fenfe  of  the  phr;ife  ;  becaufe  the 
poiTeinon  Was  under  ^  different  agreement.  Therefore  he  praye^ 
judgment  for  the  plaintiffs 

Lord  Mansjpi  eld. — It  is  very  plain  what  the  juftice  of  die  cafe 
is :  It  is  that  the  leafe  (hould  be  executed.  The  only  material  £z€t 
is.  Whether  the  defendant  is  ready  to  execute  it,  and  the  plain- 
tiff dtffents.    It  is  clear  the  plaintiff  has  held  at  a  rent  t  It  is 
,,  as  dear  that  be  has  agreed  to  let  th^t  rent  be  15  /•  from  Mid- 

Jummetc 
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fummerto  Michaelmas.     At  the  fame  time,  there  were  other     i^j^ 
ilipulations  to  be  performed  on  the  part  of  the  defendant,  and  ■ 

tjicrefore  he  fays,  he  ought  not  to  be  bouhd  by  what  he  has  **Ji'^*" 
agreed  to,.ijnlefs  the  defendant  will  perform  his  part.  But  the  Tat«, 
anfwer  given  to  that  is,  that  the  defendant  is  ready  to  perform 
the  whole  of  it.  The;  firft  agreement  is  out  of  the  queftion* 
The  real  juftice  of  the  cafe  is,  that  the  leafe  ihould  be  executed. 
Therefore  let  it  be  added  to  the  cafe,  which  party  is  backward 
lo  execute  it. 

Adjornatur. 

An  affidavit  was  accordingly  made,  dating  that  the  defendant 
waSy.aind  is  ready  to  execute  the  leafe  in  quedion,  a  draught  o£ 
which  was  in  the  plaintiff's  pofle Jion ;  but  that  the  plaintiff^ 
without  obgeAing  to  the  terms  of  it,  refufed,  and  dill  refufes, 
to  accept  it. 

The  court  upon  the  id  point,  held  this  2  demife  at  a  rent 
certain,  for  that  the  fubfequeut  agreement  ihould  by  relation 
apcrate  to'makeit  a.refervation  of  the  rent  from  the  beginning 

Judgment  for  the  defendant 


Ho  RE  Verfus  WhITMORE.  Saturd^^ 

TTHIS  came  before  the  court  upon  a  rule  to  (hew  caufe,  if  a  mip 

.    why  the  vcrdi£k  given  for  the  plaintiff  in  this  cafe  fliould  ^^Jjj""' 
not  be  vacated,  and  judgment  entered  for  the  defendant*  as  in  beforeapar^ 
cafe  of  a  nonfuit.    The  declaration  dated,  that  upon  a  pplicy  ij^p^^vtml 
of  infurance  on  the  (k\^  New  Wejimoreja^di  at  and  from  Jainaua  ^^  froni 
to  London  J  vuarranted  to  fail  on  ot  before  tie  26th  of  July  1776    the  diy^by  ^ 
free  from  capture,  and  from  all  reftraints  and  detainments  ^^n^'"^rgo» 
iings^  prineeSi  and  people  of  what  nation,  condition,  or  qua-  ranty  u'not 
lity  foever,   the  faid   flnp  was  preparing  and  ready  to  fail,  ^°"JP^*<^^ 
and  would  have  failed  on  the  25th  of  July^  on  her  intended 
voyage,  if  die  had  not  been  redrained  by  the  order  and  com- 
mand of  Sir  Bqfil  Keithf  the  then  governor  of  Jamaica^  and 
detained  beyond  the  day.    That  die  afterwards  failed,  and  was 
eaptured,  i^c. 

^  Mr.  WalUcet  who  diewed  caufe,  objcfted,  that  the  ufual  claufe 
againd  the  detention  of  rulers  and  princes  being  inferted  In  this 
policy,  the  embargo  by  which  the  diip  was  prevented  from  faiU 
ing  on  the  day  mentioned  in  the  warranty,  came  expref&ly  within 
tbs  meaninj;  of  it  j  and  therefore  cxcufcd  the  delay. 

Mr. 
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Mr.  Dunning^  contra^  contended  that  the  lob  of  the  flu^ 
could'  in  no  po(fible  refpe£k  be  conne£ked  with  the  embaigo. 
That  the  warranty  waa  pofitire  and  exprefii,  that  the  fliip 
0H>uId  dej^art  on  or  before  the  day  apt>ointed,  and  therefoiq 
muft  be  complied  with..  And  of  this  opinion  was  the  court* 
Accordingly,  the  rule  for  the  nonfuit  was  made  abfolotm 


MMy  i6tL  Pawson  vcrfus  Watson; 

A«f^«Jf  TTPOfJ  a  rule  to  (hew  caufc  why  a  new  trial  {hould  not  be 
policy  of  iiu  granted   in  this  cafe,   hoiti,  JUansfieU  reported   as  fol- 

muft  be  '^^^  *  '^^^  ^'^^  ^^  aAion  upon  a  policy  of  infarance.  At 
ittrtU^  and  the  trial  it  appeared  in  eridence,  that  the jSi^  underwriter  haA 
^^^'  the  following  inJlruQions  (hewn  him :  <<  Three  thoufand  fin 
7^  r^«*  <c  hundred  pounds  upon  thie  (hip  Julius  Ckfar^  for  Haltfaxj  to 
tothean-  '*  tottch  at  Plymouth^  and  any  port  in  American  She  mouott 
22JJjJw'  w  12  guns  and  20  men.*'  Thefe  inftru£Mons  wctc  not  alked  fa 
tie^i^mnri-  or  communicatcd  to  the  defendant ;  but  the  ihip  was  only  n» 
jS'^SutiT  prefented  gemraUy  to  hiffh  »«  ^  Jtip  of  force:  And  z  timfani 
AJMn  *  ^itJ!r  had  been  done,  before^  the  defendant  did  any  thing  upon 
point,  it      her.    Thl^  inftrudlions  were  dated  the  28th  Jtoie  t^^6^  and 

SfiSfcr-    **  ^^^  ^^^^^  ^^  *^  ^^^  ^^^  '"^  *  *^**  ^**  ^^'^^^  '''^^ 
American  pmateer.    That  at  the  time  of  het  being  takeoi  (he 

had  on  .board  tfour  poundert^  4  three  poUnders,  3  me  pounden» 

6  half  pounders^  which  are  called  fvAwls^  and   27  men  and 

boys  in  all,  for  her  crew  \  but  of  themy  16  only  were  tHen,  (not 

ao,  as  the  inftru£lions  mentioned,)  and  the  reft,  boys.     Bat  the 

Ivitnefs  faid|  he  confidcred  het  as  being  ftronger  with  thk  force^ 

than  if  (he  had  1 2  carriage  guns  and  20  men :  He  alfo  fiid^ 

(which  is  a  material  circumlUnce,)  that  there  were  neither  nun 

nor  guns  on  hoards  at  tht  time  of  infurance.     That  he  himfclf 

infuted  at  the  fame  premium,  without  regard  or  enquiry  into 

the  force  of  the  (hip.     Other  undetwrtters  alfo  infurtd  at  the 

fame  premium^  without  any  other  reprefentation  than  that  (he 

was  ^fiip  of  force.    That  to  viztyfour  pounder  there  (hould  be 

fivi  men  and  a  boy;    That  in  merchant  (hips,  bOy^  always  go 

under  the  denomination  of  men.^This  was  met  byeYidcaceoo 

the  part  of  di^  defendant^  faying,  that  guns  mean  cnrri^^e  gHOh 

tiotfmvels^  and  men  mean  able^  men  exclufive  of  boys.    Theit 

were  three  caufes  of  the  fame  nature*,  depending  upon  the  faio^ 

.    •  The  names  of  the  other  two  caufct  were  F^tifoM  y*  Stutl^  and  P««q^  v.  twir* 

CTideocei 
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evidence :  The  defence  in  each  was,  that  tbefe  inftru&ions  vere     1778. 
to  be  confidered  as  a  WMrrmtjf  the  fame  as  if  they  had  been  '  '  * 

infrrtidin  tbepolkyi  though  they  were  not  proved  to  hare  been  tcv^ 
ihewn  to  any  but  the  firft  underwriter.  In  ail  the  three  cafiB8»  ^^t^^** 
the  queftion  referyed  for  the  opinion  of  the  court  is^  <<  Whether 
><<  the  written  ioftruAbns  which  were  ihewn  to  the  firft  under- 
**  writer,  are  to  be  confidered  as  a  warranty  inferted  in  the  poUqr, 
<*  or  as  a  rtprefmiaiknf  which  would  okily  avoid  the  policy,  if 
*<  fraudulent?"  If  the  court  (hould  be  of  opinion,  that  the  10- 
firuAions  amounted  to  a  warranty,  then  a  new  trial  if  to  be 
granted  in  each,  without  cofts  \  otherwifc,  the  verdidls  are  to 
ftand.     . 

At  the  trial  I  was  of  opinion,  fliat  it  would  be  of  Terj 
dangerous  confequence  to  add  a  cooverlation  that  pafl^d  at  the 
tilhe,  as  part  of  the  written  agreement.  It  is  a  collateral  re* 
prcfentation :  And  If  the  parties  had  confidered  it  as  a  warranty, 
they  would  hav^  had  it  inferted  in  the  policy.  But  fecondly,  if 
thefe  indrudions  were  to  be  confidered  in  the  light  of  a  fraii* 
dulent  mifreprefenfation,  they  mud  be  both  material  zadjratt* 
duleni :  And  in  that  light,  I  held,  that  a  mifreprefentation  made 
to  the  firft  underwriter,  ought  to  be  confidered  as  a  mifrepre^ 
ffntation  made  to  every  ope  of  them,  and  fo  would  inkCt  the 
whole  policy.  Otherwife,  it  would  be  a  contrivance  to  deceive 
many!  For  where  a  good  man  ftands  firft,  the  reft  underwrite 
without  aiking  a  queftion;  and  if  he  is  impofed  upon,  the  reft 
of  the  underwriters  are  taken  in  by  the  fame  frauds,  The  cafe, 
was  left  to  the  jury  under  that  dire£lion.  '       .  . 

Mr.  Wallace^  who  fhewed  caufe,  infifted  that  the  inftru<£lion$ 
in  queftion  were  no  warranty,  but  a  reprefefttation.  That  the 
policy  is  the  formal  inftrument  containing  the  final  agreement 
o(  the  parties)  and  therefore  no  inftruQionSj  parol  or  vnitten,  cad 
,  be  admitted  to  contradi£t  it.  2.  With  refpeft  to  its  being  a 
fraudulent  ihifreprcfentation,  the  evidence  proved,  and  the  jury 
by  their  verdlA  found  there  was  tko  fraud.  On  the  contrary,  the 
terms  of  the  reprefentation  were  more  than  complied  with :  For 
by  the  evidence  it  clearly  appears,  that  the  force  a£kuaUy  on 
board,  exceeded  the  force  fpecified  in  the  inftru£lions.  TThere' 
fore,  he  prayed  the  rule  might  be  difcharged. 

Mr.  Mansfield^  Mr.  Mdcdonald^  and  Mr.  Dai^port,  c0fttra^ 
in  fupport  of  the  rule,  contended,  that  the  inftru£kions  in  quef- 
tion, being  contained  in  the  fame  paper  as  that  which  named 
the  ihip  «nd  faptam,  were  the  tq/U  of  the  agreement  between 

the 
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X778.     the  parties}  therefore,  moft  dearly  to  be  confidcrcd  as  a  war^ 
ranty :  Without  it.  there  was  no  agreement  at  all.     There  wis 


''wm"    no  fliip,  no  fubjea  upon  which  the  policy  could  attach.     If  not 
Watiow.  ijitendcd  as  the  foundation  and  ground  of  the  infutancr,  why  write 
down  a  f[iccific  farce  ?  Why  not  date  only,  that  Ihc  was  a  (hip  of 
^  force  gefurallj,  unlcfs  that  ^hc  real  forct  <hc  was  to  carry  might 
be  correaiy  underdood  ?  If  there  is  a  writiog,  whether  inferred 
m  the  inftrumtnt  or  in  any  (loUateral  paper.  Or  ti^bethet  a  war- 
ranty technically  fo  called  or  not,  makes  M  dificrence.     It  is 
equally  the  bafis  of  agreenaent  between  tht  parties  5  therefore  b 
flrianefs,  it  ought  to  be  complied  with.  Suppofc  thferc  had  bcca 
fio  guns  at  all,  could  the  plaintiff  have  recovered  in  that  cafe  ?  Yet 
evidence  of  that,  would  have  been  as  muqh  a  contradiction  to  the 
policy,  as  this^  for  no  mention  is  made  of  guns  in  the  policy.  Of, 
fuppofe  it  had  been  written  in  the  margin  of  the  policy,  could  tk 
.  policy  have  ftood  ?  Clearly  it  could  not.— With  refped  to  the 
neceffity  of  the  rcprcfcntation  being  material^  as  well  as  firaudu- 
lent,  whether  material  or  not  docs  not  depend  upon   the  opi- 
nions of  particular  perfons  upon  the  particular  cafe  in  queftion; 
but.  whether  the  fubjeB  itfclf  is,  in  its  nature  materiaL     If  Lhc 
(hip  had  been  dcfcribed  to  be  of  a  particular  colour,  dcarij 
that  would  have  been  no  engagement,  becau'fe  in  its  nature  iic- 
material.     But  guns  in  time  of  war  are  in  their  own  nature  ma- 
terial-, and  indeed  of  the  very  effcnce  of  a  policy:  For  the 
premium  is  regulated  accordingly.     It  is  notr  enough  to  Us, 
that  in  the  opinion-  of  two  or  three  perfons,  the  force  aauallj 
on  board  was  equal.     The  infurer  alone  is  to  be  the  judge  of 
'    that.     But  that  is  not  the  point.    Whether  flic  was  in  a  better 
or  worfc  ftatc,  the  underwriter  has  a  right  to  fay,  the  truth  ci 
^    \         the  cafe  is  not  according  to  what  I  bargained  for,  and  therefore 
there  is  no  contraa  between  us.  Upon  thefe  grounds  they  prayed 
the  rule  might  be  made  abfolute. 

Lord  Mansfi  ELD  aiked,  Whether  there  was  any  cafe  that  raa<k 
a  difference  between  a  written  and  .a  parol  reprcfentation  ?  Upoa 
receiving  no  anfwer,  his  Lordflilp  proceeded  to  give  his  opinion 

as  follows : ^Thcrc   is  no  diftinaion  better  known  to  rhoie 

who  are  at  all  convcrfant  in  the  law  of  infurance,  than  thi 
'.  which  exifts,  between  a  warranty  or  condition  which  makes  pm 

of  a  written  policy,  and  a  reprefentation  of  the  Rate  of  the  cafe. 
Where  it  is  a  part  of  the  written  policy,  it  muft  be  performed:  As 
if  there  be  a  warranty  of  convoy,  there  it  muft  be  a  conv:}' 
'  \  Nothing  tantamount  will  doj  or  anfwer  the  purpofc ;  It  mu* 
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bcftriaiy  performed,  as  b^rng  part  of  the  agreement ;  for  there     i778, 

it  might  be  faid,  the  party  would  not  have  infured  without  con-  — ^ • 

voy.     But  as,  by  the  law  of  merchants,  all  dealings  muft  be     ^^fy^ 
fair  and  honeft,  fraud  infedls  and  vitiates  every  mercantile  con-   Watson. 
traft.   'Therefore,  if  there  is  fraud  in  a  reprefentation,  it  will 
avoid  the  policy,  as  a  fraud,  but  not  as  a  part  of  the  agreement. 
If,  in  a  life  policy,  a  man  warrants  another  to  be  in  good  health, 
when  he  knows  at  the  fame  time  he  is  ill  of  a  fever,  that  will 
not  avoid  the  policy  j  becaufe  by  the  warranty  he  takes  the  riik 
upon  himfelf.     But  if  there  is  no  warranty,  and  he  fays,  <<  tne 
*^  man  is  in  good  health,"  when  in  fafi  he  knows  him  to  be  ill, 
it  isfalfe.    So  it  is,  if  he  does  not  know  whether  he  is  well  or 
ill ;  for  it  is  equally  falfe  to  undertake  to  fay  that  which  he 
knows  nothing  at  all  of;  as  to  fay  that  is  true,  which  he  knows 
is  not  true.    But  if  he  only  fays,  <*  he  believes  the  man  to  be 
<<  in  good  health,*'  knowing  nothing  about  it,  nor  having  any 
reafon  to  believe  the  contrary ;  there,  though  the  perfon  is  not 
in  good  health,  it  will  not  avoid  the  policy,  becaufe  the  under- 
writer  then  takes  the  riik  upon  himfelf.    So  that  there  cannot 
*be  a  clearer  dillindion,  than  that  which  ezifts  between  a  war- 
ranty which  makes  part  of  the  written  policy,  and  a  collateral 
reprefentation,  which,  if  falfe  in  a  point  of  materiality,  makes 
the  policy  void :  but  if  not  material,  it  can  hardly  ever  he  frau- 
dulent.   So  far  from  the  ufage  being  to  confider  inftrudions    < 
as  a  part  of  the  policy,  parol  inftrud^ions  were  never  entered 
in  a  book,  nor  written  indruQions  kept,  till  nnany  years  ago. 
Upon  the  occafion  of  feveral  anions  brought  by  the  infured  upon 
policies,  where  the  brokers  had  leprefented  many  things  they 
ought  not  to  have  reprefented,  in  confequence  of  which  the 
plaintiffs  were  caft ;  I  advifed  the  infured  to  bring  an  a£lion 
againft  the  brokers,  w^hich  they  did,  and  recovered  in  feveral  in- 
ftances ;  and  I  have  repeatedly,  at  Guild^hall^  cautioned  and  re- 
commended it  to  the  brokers,  to  enter  all  reprefentations  made 
by  them  in  a  book.     That  advice  has  been  followed  in  London  : 
But  it  appeared  lately,  at  the  trial  of  a  caufe,  that,  at  Brtfiol,  to 
this  hour,  they  make  no  entry  in  their  books,  nor  keep  any  inftruc* 
tions. 

The  queflion  then  Is,  **  Whetner  in  this  policy,  the  party 
*'  infuring  has  warranted  th^i  the  (hip  {hovAA  poftiively  and  literally  - 
•*  have  twelve  carriage  guns  and  twenty  men?**  That  is  *'  Whether 
*<  the  inftruftions  given  in  evidence  are  a  part  of  the  policy  ?'• 
Now,  I  will  take  it  by  degrees.  The  two  firft  underwriters  before 
the  court,  arc  U^atfin  and  Snell.   Says  Watfon^  "  it  is  part  of  my 

Vox..  II.  Bb  5*  agreement^ 
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I  "78.     *'  agreemenry  that  the  (hip  (hall  fail  with  twelve  guns  and  twenty 
<*  men;  and  it  is  to  (lipulated,  that  nothing  under  that  nambci 


^V!r^^     **  ^*^^  ^®'  ^^^  8**"*  ^^''^  fwivtfls  will  not  do."  Tiie  anfwfr  to 
Wat  iOK.    this  is,  **  read  your  agreement ;  read  your  policy.'*  There  is  xio 
fuch  thing  to  be  found  there.    It  is  replied^  yeSj  hut  in  fa£l  there 
is«  for  the  inftrudions  upon  which  the  policy  was  made,  contarn 
that  exprefs  (lipulaticn.  The  anfwer  to  that  is,  there  never  were 
any  inftruftions  (hewn  to  Wat/on^  nor  were  any  alked  for  by  him. 
What  colour  then  has  be  to  fay,  that  thofe  in(tru£lions  areaoj 
part  of  his  agreement.     It  is  faid,  he  infured  upon  the  credit  of 
the  firft  underwriter.  A  npnfentation  to  the  firft  uiklerwriter, 
has  nothing  to  do  with  that  which  is  the  agreement,  or  the  termi 
of  the  policy.     No  man  who  underwrites  a  policy,  Tubfcrlbes, 
by  the  zQ,   of  underwriting,  to  terms  which  he  knows  nothicg 
of.  But  he  reads  the  agreement,  and  is  governed  by  that.    M2t- 
ters  of  intelligence!  fuch  as  that  a  (hip  is  or  is  not  mifliDg^  are 
things  in  which  a  man  is  guided  by  the  name  of  a  fird  under- 
writer, who  is  a  good  man,  and  which  another   will  thercfors 
give  faith  and  credit  to  \  but  not  to  a  collateral  agreement,  whicb 
he  can  know  nothing  of.  The  abfurdity  is  too  glaring,  it  cannot 
be.     By  extenGon  of  an  equitable  relief  in  cafes  of  fraud,  if  a 
man  is  a  knave  with  refpe^l  to  the  firft  underwriter,  and  makes 
^falfi  reprefeniation  to  him  in  a  point  that  is  material^  as  whac 
having  notice  df  a  (hip  being  loft,  he  fays  (he  was  fafe  ;  that  (ball 
afiefl  the  policy  with  regard  to  all  the  fubfequent  underwriters, 
who  are  prefurhed  to  follow  the  (irft.    How  then  do  WatfimxA 
Snell  underwrite  the  (hip  in  queftion  ?    Without  knowing  whe- 
ther (he  had  any  force  at  all.     That  proves  the  rifk  was  equal  to 
a  (hip  of  no  force  sit  all  j  and  the  premium  was  a  vaft  one— eight 
guineas.— So  much  therefore  for  thofe  two  cats.   The  third  cafe 
is  that  of  Ewer^  who  faw  the  inftruftions,  with  the  reprefeoU- 
tion  which  th^y  contained.    Did  the  number  of  guns  induce  him 
to  underwrite  the  policy  ?  If  it  did,  he  would  have  faid  ««  puc 
«  them  into  the  policy;  warrant  that  the  (hip  fliall  depart  wirh 
♦*  twelve  guns  and  twenty  men.''    Whereas,  he  does  no  fuch 
/         thing,  but  takes  tht  fame  premium  which  Watf.n  and   Sneil  did, 
who  had  no  notice  of  her  having  any  force.    What  does  thai 
prove  ?  That  he  Is  paid  and  receives  a  premium,  as  if  it  were  a 
(hip  of  no  force  at  all— The  reprefentation  amounts  to  no  moie 
than  this,  «  I  tell  you  what  the  force  wiU  be,  becaufe  it  is  fo 
"  much  the  better  for  you."  There  is  no  fraud  in  it,  becaufe  it  is 
a  reprefentation  only  of  what,  in  the  then  (late  of  the  fliip,  they 
thought  would  be  the  truth.   And  in  real  truth,  the  Ihip  failed 

14  with 
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^th  a  larger  force  :  For  (be  had  nine  carriage  guns,  befides  fix  1778 ' 
fwFvels.  The  underwrltersi  therefore,  had  the  advantage  by  the  ■ 
difference.  There  was  no  ftipulatiou  about  what  the  weight  of  ^^l' 
mctai  (hould  be.  All  the  witncflcs  fay,  *<  (he  had  more  force  Watwk. 
.«  than  if  ihe  had  had  twelve  carriage  guns,  both  in  point  of 
**  ftrength,  of  convenience,  and  for  the  purpofe  of  rcfiftancc.'* 
The  fupiercargo  in  particular  fays,  **  he  infured  the  famejhip  and 
^*  the  fame  voyage,  for  the  fame  premium^  without  faying  a  fyllable 
«  about  the  force."  Why  then  it  was  a  matter  proper  for  the 
jury  to  fay,  Whether  the  reprefentation  was  falfe  ?  or  Whether  it 
was  in  a  U(k  an  infurance,  as  of  a  (hip  without  force  ?  They 
hare  'determined,  and  I  think  very  rightly,  that  it  was  an  in- 
furance without  force.— £w^r  makes  an  objeAion  that  the  re- 
prefentation  ought  to  be  conGdered  as  inferted  in  the  policy ;  but 
the  anfwer  to  that  is,  he  has  determined  whether  it  (hould  be 
inferted  in  the  policy  or  nor,  by  not  inferting  it  himfelf.  There 
is  a  great  difference,  whether  it  (hall  be  confidered  as  a  fraud. 
Bat  it  would  be  very  dangerous  to  permit  all  collateral  reprefen* 
tations  to  be  put  into  the  policy>.  I  am  extremely  glad  to  hear 
that  a  great  many  of  the  underwriters  have  paid.  Mr.  Thornton 
has  paid,  who  was  the  (irft  perfon  that  faw  the  inftrudlions. 
Shall  the  reft  refufe  then  ?  As  to  JVatfon  and  Snell^  they  have  no 
pretence  to  refufe,  for  there  is  not  a  colour  for  the  objedioii 
•  made  by  them.  As  to  Ewer,  we  are  all  fatisfied  with  the  de- 
termination of  the  jury  againft  him.  Therefore,  the  rule  for  a 
new  trial  mud  be  difcharged. N,  B.  On  the  Monday  follow- 
ing, Mr.  Davenport  faid,  he  was  deiired  by  the  underwriters  to 
alk.  Whether  it  was  the  opinion  of  the  court,  that  to  make  writ- 
ten inftniftions  valid  and  binding  as  a  warranty,  they  muft  be 
inferted  in  the  policy  i  Lord  Mansfield  anfwered,  that  moft  un« 
doubtedly  that  was  the  opinion  of  the  courti<— If  a  man  war- 
rants that  a  (hip  fliall  depart  with  twelve  guns,  and  it  departs 
with  ten  only^  it  is  contrary  to  the  condition  of  the  policy. 


Browkin4  ver/us  Morris.  McnjUy, 

TJPON  (hewing  caufc  whyW  vcrdia  found  in  this  cafe,  for    ^  "^**!' 
^^  the  plaintiff",  (hould  not  be  vacated,  and  a  nonfuit  entered  byTh/i«" 
In  its  ftead;  Lord  Mansfield  reported  ia  fubftahce  as  follows :  >''"'^^»'-' 
*  This  was  an  adlion  iox  money  had  and  received.    The  plaintiflF  h^^uk 

quence  of  having  infured  the  defeodaot's  tickets,  cannot  be  recovered  bacJc»    But  the  prtmiains 
of  infiirance,  paid  by  the  injured,  to  the  lottery-office*  keeper,  ma/* 

Bba  ajid 
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17^8.     >"^  defendant  were  both  Iottery-office-4eepeTS ;  and  during  ds 
drawing  of  the  lottery,  entered  into  an  agreement  mutually  to 


BiowNiNG  J^f^f^  th^  number  of  a  ticket  with  each  other,  upon  condition, 
Mojtftit.  that  he  whofe  number  (hould  be  drawn  on  the  day  next  followiif 
the  agreement,  (hould  receive  from  the  other  an  undrawn  tkketi 
or  the  value  of  it  at  the  market  price.  .  The  defeDdanc*s  nunabcr 
being  drawn,  he  chofe  the  price  of  an  undrawn  ticket,  which 
came  to  14/.  3  /•  and  received  that  fum  from  the  plaintiff.  The 
next  day,  each  infured  another  number  upon  the  fame  terms. 
And  fo  the  contradl  was  continued  from  day  to  day.  It  after- 
wards happened,  that  the  plaintiff's  number  was  drawn ;  when 
the  defendant,  inftead  of  complying  with  the  terms  of  the  agree- 
ment as  tlie  plaintiff  had  done,  refufed  to  give  the  plaintiff  cither 
an  undrawn  ticket  or  the  value  of  it.  Neither  of  them  had 
any  tickets  in  their  poffefiion,  the  confeqvence  of  which  is,  thit 
the  contrafl  was  illegal,  and  againft  the  ftatute*  The  queftion 
is.  Whether  the  plaintiff  is  entitled,  in  difafErmance  of  the  con- 
tra£l,  to  recover  back  the  fum  which  he  has  paid  upon  this  ilk- 
gal  tranfadion  ? 

This  cafe  was  argued  on  Saturday^  May  iSth,  in  this  term.— 
I^r,  Wallace^  who  (hewed  caiife,  argued,  that  the  plaintiff  in  this 
cafe,  was  in  the  fame  fituation  as  a  perfon  who  has  paid  ufurioos 
intered  upon  a  corrupt  and  illegal  contraft,  for  which  an  aclioa 
for  money  had  and  received  will  clearly  lie.  That  the  ftat* 
17  Geo.  3.  r.  46.  by  which  this  fpecies  of  contrafk  is  proUbitei]» 
impofes  the  penalty  only  on  the  infuter^  which  the  defe^dapt  was 
in  this  cafe,  and  not  on  the  infured  \  and  cited  the  caffe  of  Jo^i 
Verfus  GoUghtlyt  Pafch.  16  Geo.  3.  C  B.  where,  it  waa  adjudged, 
that  a  perfon  who  had  paid  a  lottery^ffice-keeper  .fcTcral  fmns 
of  money,  as  the  premium  for  infuring  a  number  of  ticketSy  was 
entitled  to  recover  them  back*. 

Mr.  Dunning^  contra^  for  the  defendant,  contended,  that, 
though  the  plaintiff  could  not  have  been  compelled  to  pay  the 
defendant  the  money  in  queflion,  the  contra^  being  declared 
void  by  the  fta;tute,  yet  having  once  paid  it,  where  in  juftice  and 
*  good  faith  it  was  due,  he  could  never  have^  the  affiftance  of  au 
adtion  for  money  had  aiid  received,  which  is  an  equitable  adlion 
founded  in  confcience,  to  recover  it  back.  This  point  did  not 
occur  in  Jaques  v.  Goligbtly^  in  the  Common  Pleas.  The  fok 
^ground  of  determination  in  that  cafe  was,  that  the  plaintiff  vi^ 
not  particeps  crtmiriis.  But  my  objedlion  is,  that  the  money  being 

•  Vide  t&Is  cafe  ilhce  reported,  in  %  Blackf,  1,073. 
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confcientioafly  dae  in  honour  and  bonefty^  and  paid  to  the  de^      1 778< 
fcndant,  cannot  be  recovered  back ;  and  fo  it  »  cxprefsly  laid    ■   '       '— 
down  in  Mofes  verfus  Macfarlane^  2  Bur,  1,01 2,    Sa,  money       ^g,^ 
fairiy  loft  at  play,  money  paid  for  the  price  of  fmugglcd  goods^    Mo»«it. 
are  no(  recoverable  in  an  a^ion  for  monef  bad  and  received* 
The  coutraf^  is  executed -^  and  potior  ejl  conditio  defendentis. 

Cur.  advifare  vi///. 
Lord  Mansfield^  on  this  day,  delivered  his  opinion  as  follows : 
The  rule  is,  in  pari  deli^Oi  potior  eft  conditio  defsndeniis :  And 
there  are  feveral  other  maxims  of  the  fame  kind.  Where  the 
contra£l  is  executed,  and  the  money  paid  in  pari  deiiifoy  this 
rule,  as  Mrl  Dunning  contended,  certainly  holds:  And  the  party- 
who  has  paid  it,  cannot  recover  it  back.  For  inftanp^,  iti 
bribery^  if  a  man  pays  a  fum  of  money  by  way  of  a  bribe,  he 
can  never  recover  it  in  an  a£lion ;  becaufe  both  plaintiff  and 
defendant  are  equally  criminal.  But,  where  contrli£ls  or  tranf* 
anions  are  prohibited  by  pofitive  ftatutes,  for  the  fake  of  pro- 
tecting one  fet  of  men  from  another  fet  of  men ;  the  one,  from 
their  fituation  and  condition,  being  liable  to  be  opprefled  or  im- 
posed upon  by  the  other  $  tiere^  the  parties  are  not  in  pari  deU^o  ; 
and  in  furtherance  of  th'efe  ftatutes,  the  perfon  injured,  after  the 
tranfaAton  is  finiOied  and  completed,  may  bring  his  adbn 
and  defeat  the  contraft.  For  inftance,  by  the  ftatute  of  ufury, 
taking  more  than  5  pd^  cent,  is  declared  illegal,  and  the  contraA 
void  i  but  thefc  ftatutes  were  made,  to  protcdl  needy  and  neceC* 
fitous  perfons  from  the  oppreflion  of  ufurers  and  monied  men, 
who  are  eager  to  take  advantage  of  the  diftrefs  of  others ;  whilft 
they,  on' the  other  hand,  from  the  preffiire  of  their  diftrefs,  are 
ready  to  come  into  any  terms,  and,  with  their  eyes  open,  not  only 
break  the  law,  but  complete  their  ruin.  Therefore,  the  party 
injured  may  bring  an  a£lion  for  the  excefs  of  intereft*  Another 
inftance  that  occurs  to  me  is,  the  claufe  in  the  ftat.  5  Geo.  a. 
c.  24.  feEi'.  17.  to  prevent  bad  praflices  uport  bankrupts,  who 
have  not  obtained  their  certificate;  and  who,  for  the  f,ike  of 
obtaining  it,  will  come  into  any  terms,  and  caufe  their  friends  to 
come  into  any  terms,  which  a  hard  creditor  may  chufc  t6  im» 
pofe.  The  ftatute  prohibits  "  taking  any  money  or  fecurity 
•«  from  the  bankrupt  himfclf,  or  any  perfon  on  his  behalf^ 
«'  as  the  confideration  ioxjigning  bis  certificate.^*  Suppofe  a  cre- 
ditor refufes,  unlefs  the  bankrupt  confcnts  to  give  him  a  fuoi 
of  money.  The  bankrupt  gets  the  money  from  a  friend 
or  relation,  and  the  creditor,  in  confcqucnce,  figns  the  cer- 

Bb3  tificaite. 
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1778.     dficate.    The  bankrupt  renews  his  trade,  and  receives  every  ad- 
■    vantage  he  can  derive  from  having  obtained  his  certificate.  -  He 
V^nJ'^  msy  notwithftanding  bring  his  adion  and  recover  the  money 
Moaiii.    back.     And  this,  though  he  has  afied  contrary  to  a  law  made 
for  his  own  benefit**   This  brings  the  prefeot  cafe  vrithin  the 
determination  of  Jaqufs  v.  Gciigbt/y,  in  C.  &.    For  in  that  cafe 
the  Chief  Juftice  faid,  <*  the  ftatute  is  made  to  proted  the  igno- 
<<  rant  and  deluded  multitude,  who  in  hopes  of  gain  and  prizes, 
*^  and  not  converfant  in  calculations,  are  drawn  in  by  the  ofiicc- 
*<  keepers.**    And  it  is  very  material,  that  the  ftatute  itfelf,  by 
the  diftinfiion  it  makes,  has  marhd  the  crhninai:  For  the  penal- 
ties are  all  on  one  fide;  upon  the  offic€*heeper.    The  man  who 
makes  the  contraA  is  liable  to  no  penalty.   So  in  ufnry,  there  is 
no  penalty  upon  the  party  who  is  impofed  upon.     It  is  true, 
that  in  thefe  cafes,  the  court  will  not  aflift  the  party  who  nukes 
the  illegal  contra^  to  recover  any  money  he  may  win  of  the 
office-keeper ;  but  he  ihall  have  his  afiion  for  all  the  money 
v'  which  the  office- keeper  has  got  from  him. 

After  Lord  Mansfield  had  proceeded  thus  far,  it  occurred  that 
the  plaintiflF  was  himfelf  a  lottery-office-keeper,  and  brought  his 
adion,  not  for  money  paid  by  him  to  the  defendant  for  infuring; 
\  but  for  money  paid  by  him  to  the  defendant  in  confequence  of 

his  having  infured  the  defendant's  tickets.  So  that  the  plaintiff 
was  not  only  in  pari  deliEhy  but  alfo  ftood  in  the  light  and  un- 
der the  defcription  of  that  fpecies  of  infurer,  from  whom  the 
ftatute  meant  to  proteA  the  unwary. 

And  the  court  were  finally  of  this  opinion  (allowing  the  de« 
^termination  of  the  Common  Pleas  to  be  right)  and  accordingly 

A  nonfuit  was  entered^ 
•  VyU  Smith  V.  BronUcjy  Dw^l,  Rep',  670.  »• 


s^^^  Jestons  verfUs  Brooke. 

tm'^ct  X"^^  ^**  ***  ^^*°°  ^°^  "  '^'''y  ^''^  and  received t'^    Aad, 

advancing  upon  a  rulc  to  (hew  caufc  why  the  verdi£l  obuined  for  the 

vhi'ch  he  plaintiff  fliould  not  be  fet  afide  and  a  nonfuit  entered  in  its  flead^ 

te^w^%  Lord   Mansfield  reported  as  follows :— The  plaintiflF  and  dc- 

note  of  fendant  were  both  brokers:  The  defendant  wanted  to  purchafe 

liand,  p^tym  ^ 

si/e  •«  Hemaady  ftipvUtt%toh»ft  Mf  of  tbi  pr§fiu  npon  z  re-ftU  ct  certain  goods  intended  to 
be  purchafed  by  tfee  borrower  jwiih  the  money;  tw§  hours  after  the  purchafe^wf.  demands  payment 
of  the  note ;  and  the  fame  night  putt  a  perfon  into  pofleflton  jointly  for  himfelf  and  the  borrower. 

—The  neat  piofitf  upon  a  re-fale  were  5/. ^Thc  bargain  it  mucwjaons^ie  ^  and  thenfore,  jt 

ftall  not  recovor  hit  fliarc  of  the  profttt  in  an  sait/tfir  mgey  Ud  twdrHtivfd. 

a  parcel 
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a  parcel  of  goods,  which,  had  been  diftrained  for  rent:  but  bad      xy^S* 
no  money.     He  applied  therefore  to  the  plaintiflF;  who,  on  the  —         * 
12th  of  November  1777,  lent  him  45/.  upon  his  note  of  hand,    ^VJ>r^ 
payable  en  demand.     At  the  fame  time  it  was  agreed,  that  the    Biookb.- 
plainrifF  ihould   have  kalf  of  the  neat  profits^  which  (bould  be. 
made  of  the  goods  upon  the  re-fale  of  then>,  over  and  above  thi 
fjote  of  hand.     Two  hours  after  the  fale,  payment  of  the  note  of 
hand  was  demanded  by  the  plaintiff,  in  order  to  force  the  de« 
fendant  to  fell  the  whole  of  the  goods  to  him  ;  and,  as  an  iii- 
ducement,  the  plaintiff  offered  him  3/.  profit,  which  the  defend- 
ant rcfufed ;  and  fold  the  goods  afterwards  for  5  /.  profit.     The 
plaintiff  paid  the  45/.  to  the  landlord  by  the  diredion  of  the 
defendant,  and  put  a  man  into  poffeflion  on  the  night  of  the 
fale.    The  note  was  repaid  on  the  21  ft  of  the  fame  month* 
This  a£lion  was  brought  for  2/.  I  ox.  the  half  of  the  neat  pro- 
fits for  which  the  goods  were  re- fold.— Towards  the  end  of 
the  caufe,  it  ilruck  me,  that  this  contra£l  was   ufurious  on      ^ 
the  part  of  the  plaintiff  ^  becaufe  he  was  to  have  half  of  the 
profits^  and  was  to  run  no  rijh.     The  jury  found  a  verdi£l  for 
the  plaintiff,  fubje£l  to  the  opinion  of  the  court,  upon  the  quef* 
tlon.  Whether  this  contraft  was  ufurious,  or  not  ?  If  the  court 
ihould  be  of  opinion,  that  it  was^  then  the  verdidl  was  to  be  fef 
afide,  and  a  nonfuit  entered  in  its  (lead. 

Mr.  Wallace^  in  fupport  of  the  verdift,  argued,  that  this  was 
pot  an  ufurious  contra£^.  i.  Becaufe  there  was  no  certainty 
upon  the  original  agreement  of  any  intere/l  beyond  5  pet  cent.^ 
but  the  whole  refled  in  contingency,  upon  what  would  be  the 
neat  profits  aiifing  from  the  re-fale  of  the  goods  /  and  if  there 
had  been  no  profit  at  alf,  the  plaintiff  would  have  had  no  interefl 
whatever.  It  is  true  a  mere  colourable  contingency  will  not  aid 
a  contraft,  where  by  the  very  terms  of  the  agreement  ufurious 
interefl  is  referved  1  but  in  the  prefent  cafe,  it  could  not  be 
known  what  the  profits  of  the  fale  would  be ;  it  depended  upon 
the  defendant's  meeting  with  a  good  purchafor;  and  upon  the 
money  being  colle£ted  in.  It  might  happen,  that  the  goods 
{hould  fell  at  a  lofs.  The  contingency  therefore  was  real,  not 
colourable  only :  Confequently,  not  within  the  flatute.  2.  To 
make  a  contraft  ufurious,  illegal  interefl  mufl  be  referved  by 
the  very  terms  of  the  contraft  :  Whereas  in  this  cafe  the  notq 
of  )iand  given  by  the  defendant  bore  no  inteieft  at  alL  There- 
fore he  prayed  the  rule  might  be  difcharged. 
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I  ^^8.         Mr.  Hcvjortb,  contra^  in  fupport  of  the  rale,  in^&ed^  that 

■■  the  tranfa£lion  was  clearly  ufurious.     All  ^bat  is  efiential  to 

^w/w"*    ^^^^  a  contraa  ufurious  is,  that  it  fliould  be  for  a  loan^  ifriA 

BjiooKi.    a  refervation  of  more  than  5  per  cent,  intereft>  for  forbearaxa 

of  xIa  principal.    Here  the  principal  was  fecured  by  a  note  of 

handi  payabk  on  demand:   Confequentlyi  the  {>lainti(F  run  CQ 

nik.     In  addition  to  this  the  plaintiff  at  the  fame  time  ftipu- 

'  lates  for  half  of  the  neat  profits  upon  a  re-fale  of  the  goods  \ 

which,  it  appears,  far  exceeded  the  rate  of  legal  intercft.    It 

is  material  too  in  this  cafe,  that  the  plaintiff  who  had  riewcd 

the  goods  muft,   from  his  occupation,  necefiarily  have  known 

what  they  were  fairly  worth.    If  the  contrafl  is  a  loan,  and  tht 

intention,  is  to  get  more  than  legal  intereft,  no  (hift  or  con- 

tnvance  can  take  it  out  of  the  (latute.     A  contra£^  is  not  le& 

ufurious,  becaufe  no  intereft  is  referved  upon  the  fum  advanced  \ 

if  fomething  alfo,  as  a  borfe^  ice.  the  value  of  which  exceeds 

the  legal  rate  of  intereft,  is  fubftituted  in  its  ftead.     Therefore 

he  prayed  a  nonfuit  might  be  entered. 

Lord  Mansfield. — This  is  an  adion  for  money  had  and  received; 
and  therefore  it  is  analogous  to  a  bill  in  equity.    The  ground 
of  the  adion  is,  to  recover  half  of  the  neat  profits  ariCng  by  the 
re*fale  of  certain  goods  purch^fed  by  the  defendant  as  ftated  in 
the  report.    The  general  queftion  is,  •'  Whether  the  plaintiff 
^<  ought  CO  recover  in  an  a£lion  for  money  had  and  received P^  That 
is,  <^  Whether  it  is  again/l  confcience  that  the  defendant  fliouid 
<<  retain  the  w/W^  profits  of  the  goods  in  queftion  to  himfclf  ?^ 
'  There  are  two  grounds,  either  of  which  is  an  anf^er  to  the 
adlion.     i.  If  the  contradt   be   ufurious  within  the   ftatute; 
Or,  2.  though  not  ufury  within  the  ftatute.  If  it  be  an  uncon- 
fcionable  bargain.    You  all  remember  where  the  court  held  a 
cafe  not  within  the  ftatute  of  ufury.    I  mean  the  cafe  of  the 
wire-drawers*.    The  ground  of  the  afllon  there  was,  that  the 
plaintiffs,  who  were  gold  refiners,  had  advanced  gold  wire  to 
others  in  the  iame  trade,  upon  the  terms  of  paying  fuch  a  price^ 
if  the  money  was  paid  within  three  months ;  and  if  not^  then  to 
pay  at  the  rate  of  an  halfpenny  an  ounce  per  months  over  and  above 
the  price  agreed  for;  which  in  fact,  upon  calculation,  amount- 
ed to  above  5  per  centm    This,  at  the  trial,  was  proved  to  be  the 
conflant  ufage  of  the  trade.     An  obje£lion  was  made  on  the  part 
qf  the  defendant  that  It  was  ufuribus.     A  verdid  was  found 
for  the  plaintiff,  and  a  queftion  referved  for  the  opinion  of  the 

•  Floycr  v%  Edwards, /i^r^,  iu« 

'  court^ 
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court.  Whether  this  contra^  was  uHiry?  And  under  all  the  177s. 
circumdanjces,  efpecially  the  con  (Ian  t  ufage,  the  court  were  of  - 
opinion  it  did  not  amount  to  ufury  within  the  ftatute.  Some  J***^** 
time  after,  an  a^dion  was  brought  for  mofity  had  and  received^  Beooki* 
upon  a  fimilar  contra^,  "  to  recover  the  furplus  of  the  half- 
penny an  ounce*/'  The  defendant  paid  into  court  the  principal 
and  intf  reft  at  5  per  cenU  from  the  time  of  the  bargain,  and  of- 
fered to  pay  cofts  down  to  the  adion  brojjght :  And  the  fingle 
queftion  was,  •<  Whether  the  excefs  of  intereft  (hould  be  paid  ?*• 
It  appeared  manifeftly  at  the  trial,  that  this  excefs  was  oojy  to 
be  taken  In  cafe  of  delay  of  payment  at  the  end  of  three  mpntbs 
and  for  no  other  reafon  whatfoever ;  and  the  vendee  was  at  liber- 
ty to  have  paid  the  principal  at  the  expiration  of  that  time. 
I  ruled  at  Guildhall  that  the'  tranfa£lion  ought  to  be  confi- 
dercd  as  not  ufury  within  the  ftatute.  But  the  law  of  the  land 
llaving  declared  that  $  per  cent,  was  fufficient  for  delay  of  pay- 
ment, I  was  of  opinion  that  the  demand  of  the  furplus  was  aa 
exorbitant  demand^  and  therefore  ought  not  to  be  recovered  in  aa 
aSion  for  money  had  and  received.  The  jury  accordingly  found 
a  verdi£l  for  the  defendant,  and  that  opinion  was  acquiefced 
in  without  any  new  trial  being  moved  for.—^But  to  conCder 
this  cafe  firft  in  the  light  of  an  ufurious  contrad.  There  is 
no  contrivance  whatever  by  which  a  man  can  cover  ufury.  Here 
are  two  brokers.  One,  who  is  the  defendant,  wants  to  buy  goods 
that  were  upon  fale ;  and  the  other  agrees  to  lend  him  money 
for  that  purpofe ;  but  he  is  to  lend  it  upon  the  terms  of  being 
paid  both  principal  and  intereft  from  the  time  the  loan  com- 
menccd.  It  is  true  no  rate  of  intereft  is  refervcd  in  the  note  : 
But  it  Is  made  payable  on  demand :  From  the  moment  of  demand 
therefore,  it  would  carry  intereft  ;  and  the  plain  tItF  had  It  in  his 
power  to  make  demand,  the  very  inftant  the  bill  wasdelivered.  Be- 
lides  this,  he  does  not  even  truft  the  defendant  with  the  pofTeffion 
of  the  money  In  his  own  hands.  But  when  the  goods  are  boug'hr, 
and  not  before^  he  pays  the  money  to  the  landlord  for  the  defend- 
ant. Within  two  hours  after  he  demands  the  money,  and  then 
the  note  begins  to  carry  intereft.  He  was  not  bound  by  the  agree- 
ment to  give  credit  for  a  moment.  So  that  there  was  no  fort  of 
rifk  whatfoever ;  and  in  fa£l,  as  foon  as  the  money  was  paid|  a 
man  was  put  into  pofleflion  for  himfclf,  as  ^ell  sis  for  the  defend- 
ant. The  note  therefore,  was  payable  with  Intereft  from  tfae 
time  of  demanding  payment,  and  he  has  pofleflion  of  the  goods : 

•  The  name  of  It  wat  pimb  v.  Carter.    Ut  a  (htiit  note  of  lififrs,  ii6. 

That 
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1778.     That  was  manifeftlj  with  a  view  to  fecure  to  himfelf  the  furpliu 

m         ■*  advantage  which  he  had  ftipulated  for,  upon  a  re-fale.     Both 

^^>i*    parties  from  their  Ctuation  knew  there  wouI4  ncccflarily  be  3 

BiooKi*    profit.    It  feems  to  me  thereforci  that  the  intention  of  the 

contra£b  was  to  get  more  than  principal  and  legal  intcreft  npcs 

the  note,  which  is  ufury  within  the  meaning  of  the  ftatute. 

But  fuppofe  it  were  not  ftri£tly  ufurious,  (hall  a  man  in  an 

a£lion  for  money  had  and  received^  which  is  an  equitable  adioo, 

and  founded  in  confcience,  recover  fuch  an  tinmeafurablc  and 

exorbitant  demand  as  this  is  ?  Moft  clearly  he  (hall  not.   There. 

fore,  upon  either  ground,  the  verdiA  mu(t  bf  fet  aCde^  and  tbc 

nonfuit  entered.^ 

WiLLES,  Juftice.^-I  am  of  the  fame  opinion* 

AsHHURST,  Juftice. — I  think  that  upon  the  original  contrad» 

it  muft  be  underftood  the  plaintiff  was  to  have  no  intereft,  and 

therefore  the  contra^  itfelf  was  not  ufurious.     But  having 

broken  the  faith  of  that  agreement,  by  making  an  immediate  dc* 

mand  of  payment,  and  thereby  entitling  himfelf  to  intere{l»  I  am 

.of  opinion  he  has  precluded  himfelf  from  demanding  a  fhare  of 

the  profits  of  the  fale  likewife ;  for  it  is  againft  confcience  that 

he  fliould  have  both* 

BuLLER,  Juftice— Whether  this  be  ufurious  or  not,  it  is  clearly 
great  oppreflion.  Lending' money  is  giving  credit.  And  here 
rtie  confideration  was,  that  the  plaintiff  (hould  have  half  the 
profits  of  the  fale.  But  inftead  of  giving  credit,  he  demands  the 
money  immediately.  The  confideration  therefore  is  at  an  end^ 
Per  Cur.    Let  a  nonfuit  be  entered^ 


ruejd^,  Phipard  verfus  Mansfiei^d. 

M^  19th. 

One  by  will  jTHIS  was  R  cafe  out  of  Cbancery^  for  the  opinion  of  this 
hSiuindi^to  ^^"^^»  ftating  in  fubftance  as  follows  5    «  That   George 

his  fw«bn>.  Phipard  being  feifed  in  fee  of  a  fourth  part  of  an  eftate  in  Surrey^ 
Sld^yTpf '  ""^^  *^**  ^''^  bearing  date  the  5th  of  June,  1738 ;  and  thereby 
and  iit/fier  difpofed  of  the  fame  as  follows :  *<  As  for  and  touching  the  dif- 
the  i^tof  **  pofition  oi  all  fuch  temporal  efiaies  as  it  has  pleafed  GOD  to 
tharMies,  cc  beftow  upon  mc,  I  give  and  difpofe  thereof  as  followetlu 
emmm^  and  ^*  Firft,  I  give,  devife,  and  bequeath  all  thofe  my  lands,  tene- 
%bmy{o  "  «ncnts  and  hereditaments,  fituate  and  being  at  Merton  Abbey 
his  own  right  bmrs.^-'And  then  giv^  all  the  reft  and  refidne  of  his  goods  and  cliattcis,  as  well 
rtal  as  ferfotialt  equally  between  his  £ud  brothcra  sod  lifter,  Ihait  and  Oure  alikcu  The  deviiccs 
take  (rofi^nmmn^it 

«in 
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*«  in  the  county  of  Surrey,  unto  my  loving  brothers,  WilKam     1778. 
«*  Phipard  and  John  Phipard^  and  fiftcr  Elizabeth  Cleaves^  and 
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FIftLP. 


*«  the  heirs  of  their  bodies  knfuUy  ieg$nm  and  to  be.  begotten,      ^J^^, 

*•  as  tenants-  in  common,  and  not  as  joint  tenants ;  and^r     Mani- 

««  tuant  of  fuch  ijftte,  to  my  own  right  heirs  for  ever.    All 

'^  the  reft  and  refiduc  of  my  goods  and  chattels  whatever,  as  well 

'^  real  z^perfonal,  I  give  and  bequeath  unto  my  faid  brothers  and 

^^  fifter,  equally  to  be  divided  between  them,  (hare  and  (hare  alike." 

George  Phipard  died  foon   after  making  his  will,  leaving  his 

brothers  and  fifter  furviving,  of  whom  If^Uiam  was  his  heir  at  law. 

MUzabeth  Cleaves  died,  March  31ft,  1769,  leaving  the  defendant 

her  only  daughter,  who  manied  Richard  Mansfield.^^John  Phi* 

pard  died  the  loth  of  April  1774,  nmthout  ijfue,  not  having  fufier- 

ed  a  recovery  of  the  part  he  took  as  tenant  in  tail  under  the  will  of 

George  Phipard ;  but  having  made  his  will,  and  given  all  his  real 

and  perfonal  eftate,  to  the  defendant  and  the  plaintiflTs  children^ 

equally  :  The  queftibn  was.  Whether  the  plaintiff  was  entitled 

to  any  and  what  (hare  under  the  will  of  George  Phipard  deceafed  ? 

That  is.  Whether  there  were  crofs-remainders  created  by  the 

will,  or  whether  William  was  entitled  to  ^he  whole^  as  heir  at 

law,  under  the  rever(ion  in  fee  2 

Mr.  Wil/on,  for  the  plaintiff,  after  ftating  the  cafe,  faid,  the 
rule  of  law  was  fo  fully  fettled  again  ft  prefuviing  crofs-remaih* 
ders  in  a  will,  where  more  than  two  take  as  tenants  in  common,^ 
that  the  Cngle  queftion  for  the  con(ideration  of  the  court  was. 
Whether  there  were   any  circumftances  \apparent  upon  the 
face  of  the  will,    from  whence  it  could  be  fairly  colleded, 
that  the  intention  of  the  teftator  was  to  create  crofs-remaindeis 
in  this  cafe  ?  And  as  to  that,  he  faid,  he  was  unable  to  find  out 
any  circumftances  in  it,  fimilar  to  thofe,  in  which  crofs-re- 
mainders  had  in  other  cafes  been  implied.    In  Dyer  303.  *.  pL 
49.  the  teftator  devifed  two  parts  x>f  his  eftate  to  his  fiur  youn- 
ger fons  in  tail,  and  "if  they  j// rff/ without  iffue  male,  then 
«<  the  faid  two  parts  to  revert  to  the  teftator'sown  right  heirs.** 
In  that  cafe,  the  court  held,  that  the  word  «  all,"  "if  they  all 
<<  die  without  iffue,"  (hewed  his  intention  was,  that  no  part 
fliould  revert,  fo  long  as  there  (hould  be  any  iffue  male  of  the 
furviving  devifee.     So  in  Holmes  verfus  Meynell,  Raym*  452. 
where  the  devife  was  of  "  all  the  teftator's  lands  to  his  two 
"  daughters  and  rAWrArfr/,  equally  to  be  divided  between  them  ; 
(<  and  if  they  die,  then  all  the  faid  lands  were  to  go  over  ;"  the 
court  faid^  <^  it  was  plain  that  by,  « all  xht  faid  lands/  the  tef- 
tator 
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1778.     *'  t^ttor  meant  the  uifok  to  go  over  at  ihcjami  timej  and  not  a 

— <«  fttoiety  at  different  times."  But  here  the  word  "  aU  **  is  not  re- 

^  w>J*    pcatcd  in  the  devife  over  ;  nor  is  it  faid  <*.if  all  die  without iflue;" 

Mani*  but  the  eftate  is  given  to  the  devifees,  as  tenants  in  eomnwn^znA  na 
Mjcint'ttnants  ;  which  words,  as  effeBuallj  disjoin  the  titU^  as  if 
the  teftator  had  ufed  the  word  **  reJpeSlively^*  which  dcarlj 
would  have  prevented  crofs^remainders  ;  and  fo  it  was  exprcislj 
held,  in  Cumber  v.  Hitl.  %  Barnard.  367,  443.  2  &r.  969.  S.  C. 
Brown  verfus  Williams^  2.  Str^g6.  and  by  Lord  Hardmdte  in 
Davenport  verfus  Oldis^  1  Atkins  579.  In  this  laft  cmfc,  Loni 
Hardwicke  alfo  (aid,  <<  there  could  be  no  cafe  cited  where  crofs- 
*<  remainders  had  been  adjudged  to  arife  merely  upon  the  words 
**  for  want  of  fuch  iflue."  So  that  thofe  words  are  of  no  avaS 
in  this  cafe  (Lord  Mansfield.  When  the  word  <<  refpeBivelf*  k 
ufedj  the  words  *<  want  of  iflue''  do  not  operate  at  all).  In  Mm* 
riot  V.  Townleji  z  Vez.  102.  crofs-remainders  were  created  by 
die  words  **  joint*tenant8y  and  no  ftrefis  laid  upon  the  words 
^fir  want  of  fuch  iffue^  If  fuch  words  alone  are  to  create  crofs- 
remainders,  the  old  rule  laid  down  in  Gilbert  v.  Witty ^  2  Cro, 
655.  and  every  other  cafe,  that  they  cannot  be  ratfed  without 
exprefs  words  between  more  than  two,  will  be  inverted  ;  and  they 
will  be  implied  in  all  cafesj  where  they  are  not  expreOsly  nega- 
tived. 

Lord  Maksf  i  eld» — My  note  of  the  cafe  of  Davenport  r.  Ol£t 
is  this :  <<  The  court  held  this  not  to  be  a  crofs-remainder,  be- 
"  caufe  the  words  ^  feveral  and  refpeBive^  cffciluaUy  disjmn  the 
<«  title ;  and  that  the  prefumption  was  as  ftrong  in  favour  of  the 
«  wife,  as  in  favour  of  all  the  reft.'* 

AsHHURST  Juftic^ — Amongft  the  different  cafes  of  crofs-re^ 
mainders  in  the  books,  is  there  any,  where  one  of  the  devifees 
was  likewife  the  heir  at  law  of  the  teftator  ? 

Serjeant  Grofe  contra^  for  the  defendant,  faid,  he  had  no  dif- 
ficulty to  adqiit  the  general  rule  contended  for,  that  the  legal 
prefumption  is  againft  raifing  crofs-rcmainders  between  more  than 
two  \  if  taken  with  the  rcftriftion  annexed  in  the  cafe  of  Perj 
v.  White  ♦  (adjudged  on  Friday  laft)  that  fuch  prefumption  may 
be  rebutted  by  manifeft  circqmftances  apparent  on  the  face  of 
the  will.  For  here,  the  clear  intention  of  the  teftator  was  evi- 
dently againfl  fuch  prefumption.  He  had  two  brothers  and  a 
Cfter,  all  equally  near  to  him  in  point  of  relationOup,  and 
the  devife  is,  "  of  all  his  lands,"  as  in  Holmes  v.  Meynell^  to 
them  and  the  heirs  of  their  bodies^  a$  tenants  in  common,  and  not 

f  &r/r«,  777. 

as 
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as  joint-tenants  (not  z/eparate  devife  to  each,  as  in  GiUeri  v.  JFit^     1 7^8  • 

ry,v2   Cro.  655.);  and  ^^  for  want  of fuehiffhe^*  generally^   [fcih 

the  ifluc  named,)  «of  *<  the  tffue  ^  their  refpeBive  bodies^*  as  in 

Cumber  v.  /M,  Brown  v.  IViUiamSy  and  Davenport  verfus  OW/x, 

he  gives  the  reverfion  to  his  own  right  heirs ;  not  to  his  brother^ 

who  was  then  his  heir  at  law.     Nothing  therefore  can  be  fo 

plain  and  evident,  as  that  he  looked  forward  to  a  diftant  period 

when  all  (hould  be  dead  without  ifiue,  and  that  then  fuch  per- 

fon  as  (hould  be  his  right  heir  ihould  take.    He  cited  Wrhht 

▼•  Holfordy  Eafi.    14  Geo.  3.  B.  R.  •  and  Doe  ex  ^m.  Burden  v.  •Sapn^si. 

BurviOe,  Eqfi.  13  Geo.  3.  B.  R.  in, which  laft  mentioned  cafe, 

crofs- remainders  were  implied  between  more  than  two.   And 

concluded  with  praying,  that  the  court  would  certify  in  favour 

of  the  defendant. 

Lord  Mansfield.— The  rcafon  given  in  the  old  cafes  againft 
raifing  crofs-remaindcrs,  to  prevent  the  fplitting  of  freeholds, 
had  not  very  gteac  weight  at  the  time  it  was  given,  and  certainly 
has  not  no^.  To  be  fure,  where  they  are  to  be  raifed  between 
tHvo  and  no  more,  the  favourable  prefumptton  is  in  fupport  of 
crofs^renuunders  :  Where  between  more  than  two,  the  prefump- 
tion'is  againfl  them  \  bat  the  intention  of  the  teftator  may  defeat 
the  prefumptton  in  either  cafe. — In  Davenport  verfus  OA///,  where 
the  queftion  was,  whether  crofs- remainders  (hould  be  raifed 
between  two  only.  Lord  Hardwiche,  by  way  of  general  obferva- 
tion,  lays  it  down,  "  that  the  words,  <  in  default  of  fuch  iflue,' 
**  (hall  not  merely  in  themfclves  create  crofs-remainders."  But 
fince  that  time,  in  the  caffc  of  Wright  v.  Holfordf,  the  court  v/ent  f  Supn, 
exprefsly  on  the  diftinftion  of  there  being  no  words,  fuch  as  3"* 
«  refpeaively/*  to  fever  the  titles  j  but  that  the  limitation  over 
being  «*  in  default  of  all  the  iffucs,"  the  rule  of  conftruaion 
laid  down  as  between  two,  (hould  obtain.  The  cafe  of  Wright 
V.  Holford  therefore,  yi^onfull  conftderation  fays,  that  thefe  words 
(hall  lay  fuch  a  foundation  as  to  create  crofs-remainders  ;  and  in 
general,  I  believe,  in  devifcs  of  this  kind,  the  intention  of  the  , 

teftator  is  in  favour  of  crofs-remaindcrs.  But  there  mull  be 
fomething,  fome  circumftances  manifefting  fuch  intention,  to 
encounter  the  rule  of  law  laid  down  in  Pery  v.  White,  on  Friday 
laft.  In  the  prefent  cafe  fee  what  the  circumftances  are.  The 
teftator  had  two  brothers  and  a  (iftcr  :  If  he  meant  his  cftate 
fliould  have  gone  to  his  heir  at  law  there  was  no  occaGon  to 
make  a  will.  Therefore  it  is  clear  he  did  not  mean  his  brother 
Jahn  (hould  take  it  as  heir,  or  tliat  William  (hould  do  fo  ;  but  he 
meant  that  his  lifter  (hould  be  equally  an  obje£l  of  his  bounty. 

It 
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i778«     '^  ^^  ^'  ^^^^  ^^^^  ^^  meant,  no  diviGon  (hcmld  take  place  to 
■  ■  create  an  inequality  between  tbenij  till  a  £iilure  of  the  heirs  of 

PnirAKD  ^/  iheir  bodies.  He  therefore  bennt  witli  the  difpoCition  thui  ; 
m/jis.  ^*  As  to  all  my  temporal  eftate,  I  give  my  lands  to  tnj  two 
<<  brothers  and  my  fifter,  and  to  the  heirs  of  their  bodies  lair- 
(<  fully  begotten."  Thefeare  the  words  of  an  ignorant  man,  and 
the  will  is  inaccurately  drawn  \  for  there  cannot  be  a  limitation 
to  two  brothers  and  a  Gder,  and  to  tlie  heirs  of  their  three  bo- 
dies. The  court  therefore  muft  mould  them  as  near  to  the  in- 
tent of  the  tedator  as  they  c^n.  Thehuds,  he  fays,  are  equal- 
ly to  be  enjoyed  by  his  brothers  and  his  lifter,  and  the  heirs  of 
their  bodies.  He  goes  on  to  difpofe  of  the  reft  of  his  worldly 
eftate  with  the  fame  intention  :  For  he  gives  all  his  goods  and 
chattels,  both  real  andperfonal,  equally  tohistwo  brothers  and 
his  fifter,  (hare  and  (hare  alike.  It  was  impoflible  to  have  ex- 
prefled  his  intention,  that  his  After  (hould  take  equally-  with  his 
brothers,  more  plainly.  He  meant  his  eftate  (hould  continue 
fettered  with  anxntail,  as  long  as  the  exiftence  of  the  perfons 
then  in  being,  and  their  iflue :  And  that  his  heir  at  law  (hould  take 
nothing  till  after  that  entail  was  determined.  Whereas^  if  the 
conftru&ion  were  to  be,  that  the  heir  at  law  (hould  take  upon  the 
failure  of  iflue  of  any  one,  the  elder  or  the  younger  brother,  as  the 
cafe  might  happen,  would  then  take  a  fee  in  the  (hare  of  the  de- 
ceafed  brother  or  fifter,  and  fo  create  an  inequality  which  the 
teftator  never  intended  to  make.  For  it  is  limited  to  them  and 
the  heirs  of  their  bodies,  and  for  "  want  of  fuch  iffiie***  «•  Want 
<<  of  iflue,"  there  plainly  means,  iflue  of  all  of  them :  How  caa 
it  then  be  executed  but  by  raifing  crofs-remainders.  It  feems  to 
me  a^  ftrong  a  cafe  as  that  of  tVright  v.  HolfortL 

WiLLHS  Juftice.^-I  believe  there  are  few  cafes  which  come 
before  the  court,  where  crofs*remainders  are  not  meant  by  the 
teftator.  The  reafon  given  in  the  old  cafes  for  not  allowing  the 
implication  of  crofs-remainders,  between  more  than  two^  is  to 
prevent  the  fplitting  of  tenures.  The  doArine  of  fcudshada 
very  good  foundation,  but  when  feuds  ceafed,  the  occafion  which 
gave  rife  to  the  rules  which  they  eft;abli(hed,  introduced  a  great 
deal  of  nonfenfical  reafoning;  and  I  wonder  how  it  could  have  ob« 
tained  in  Wtjlminjler-Hally  In  thefe  cafes }  as  crofs-remainders 
were  allowed  fo  long  ago  as  the  cafe  in  Djtr  303.— In  later  times 
the  courts  of  law  have  faid,  that  where  the  intention  of  the  tefb- 
tor  is  plain,  crofs-remainders  (hall  be  implied.  The  queftion  here 
is,  *<  Whether  there  are  fufficicnt  words  to  create  crofs  remain* 

"dcrs?* 
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««  ders  ?**— In  the  cafe  which  came  before  us  on  Friday  lad  *,  I      1778. 

examined  the  will  very  accurately,  to  fee  whether  there  were  any  ■ -• 

words  in  it,  which  could  (hew  that  the  intention  of  the  teftator  ^*^^^rju]^ 
was  to  create  crofs-remainders.'  But  there  were  neither  the  ^AWi- 
words,  "  heirs  of  their  bodies,"  nor  «  want  of  iflue.'*  In  the 
prefent  cafe,  in  the  firft  place,  the  objeds  of  the  tcftator's  bounty 
were  all  equally  related  to  him,  and  it  appears  to  be  his  inten« 
tion  that  they  (hould  be  equally  benefited,  both  by  his  real  and 
perfonal  eftate  :  for  there  are  no  words  which  (hew  a  preference 
to  any  one  in  particular.  It  is  argued,  that  the  devife  to  the  heir 
at  law  makes  a  preference  ;  but  our  opinion  is,  that  it  is  only 
fuperfluous.  I  do  not  reft  much  upon  whether  the  word  ^<  alP' 
which  is  relied  on  in  fome  of  the  cafes  quoted,  was  annexed  to 
the  devife  or  the  remainder.  In  Davenport  v.  Oldii  there  was  the 
word,  *Vrefpe£liveIy,"  therefore  there  was  no  occafion  for 
Lord  Hardwicke  to  have  faid  any  thing  as  to  the  words  ^'  for  want 
««  of  fuch  iflue."  That  point  was  not  properly  before  him.  In 
Wright  V.  Holford^  the  court  thought  themfclves  bound  by  the 
words,  ><  in  default  of  fuch  iflue/'  and  certified  accordingly* 
Thefe  words  are  ufed  here  :  the  cafes  then  are  the  fame,  with 
this  difference  only,  that  here,  the  cro(s-remainder  is  to  be 
raifed  between  three^  inftead  of  b^ing  raifed  between  /yw. 
Wherever  I  can  diftinguifh  between  the  cafe  oltivo  and  thret^ 
I  will :  but  I  fee  no  ground  in  this  cafe. 

AsHHURST  Juftice. — The  leaning  of  courts  of  juftice  ought 
always  to  be  in  favour  of  crofs-remainders,  becaufe  that  con* 
llra£lion  is  moft  confonant  and  agreeable  to  the  intention  cf 
teftators  in  general.  I  think  the  prefent  is  a  cafe  in  which 
there  are  circumftances,  that  ftand  clear  of  all  the  circumftances 
which  have  occurred  in  former  cafes,  where  the  faniequeflion  has 
been  litigated.  For  the  limitation  here,  is  the  fame  as  if  the 
teftator  had  faid  in  cxprefs  words,  '*  With  regard  to  all  pcrfons 
«*  mentioned  in  my  will,  I  confider  them  equally  as  obje£l«  of  my 
**  bounty  :  But  looking  afterwards  to  the  event  of  their  iflue 
**  failing,  in  that  cafe,  I  give  my  eftate  to  my  right  heirs."  His 
intention  therefore  was,  to  continue  the  eftate  fettered  with 
an  entail,  till  they  and  their  ifTue  were  extin£l  ;  and  con* 
fequently  a  contrary  conftru£lion  would  be  fubverfive  of  that  in* 
tention. 

BuLLER  Juftice.— This  cafe  is  perfedly  confiftent  with  the  re- 
folution  of  the  court  on  Friday  laft ;  for  there  no  intention  ap- 
peared.   That  being  fo^  the  general  rule  laid  down  muft  govern  : 

•  P/r/V,  fTtite,  fufra,  777, 

This 
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This  *cafe  (lands  equally  clear  of  that  rule.  "We  hare  betn 
prefled  with  the  cafe  of  Davefip&rt  v.  Oldls.  The  words  there, 
were  applied  to  what  went  before  in  the  will  ;  for  it  was  a  cafe 
of  intention  only,  which  Lord  Hardwicie  coWtGttA  from  the  other 
words,  and  he  refers, «  wantof  iflue,"  to  the  word  «*  refpeBivdy 
There  is  another  cafe,  Marrtot  v.  Tovjnley^  t  Vex.  102.  what 
Lord  Hardvjich  fays,  th^  words  "  for  want  of  fuch  iflbc*'  mnfl 
mean  **  ivant  of  the  ijfueofall  .•'*  That  therefore  is  an  additional 
authority  to  the  cafe  of  Wright  y.  Hoiford;  and  as  there  are  do 
words  to  fever  this  eftate,  I  am  of  opinion,  there  Ihould  be  cioii- 
remainders. 

Afterwards,  on  May  21ft,  in  this  term,  the  court  certified  is 
the  following  words.—*'  Having  heard  counfel  on  both  fides, 
«  we  are  of  opinion,  that  on  the  death  of  John  Pbtpard^  deceafed, 
•«  William  Phipard  was  entitled  to  one  fnoiety  of  the  fliare  of  the 
<<  eftate  which  the  fa^id  John  Phipard  took^  under  the  will  of 
*<  George  Phipard^  deceafed,  and  no  more." 


Ifleflecro- 
vemtiit  not 
*  ^  underlet 
without  rm- 
fint  of  the 
kflbr,  \xn' 
dtx  band  and 
feal,  with 
a  power  of 
re-entry,    • 
in  cafe  of  a 
breach  J  ac» 
ctftame  by* 
thtf  leflbr, 
•f  rent  due 
after  the     • 
condition 
hrokeny  with 
full  ncticey  is 
a  Wever  of 
the  forfei- 
tttxe. 


GooDRiGHT  €x  dim.  Walter  vcffus  Davids* 

IN  eje£imcn^  the  following  cafe  was  referved  for  the  opinioa 
of  this  court. — ^The  plaintiff*  declared  on  a  demife  frojn  Pii- 
lip   Walter f  dated  the  30lh  of  September  1776,  to   hold  from 
the  29th  of  September^  then  laft,  for  ten  years.     At  the  trial  of 
the  caufe,  before  Mr.  Serjeknt  Sayer,  at  the  laft  lent  affizes,  at 
Maid/lone,  for  the  county  of  Kent,  it  appeared,  that  the  Icffor 
of  the  plaintiff',  by  indenture  of  the  26th  of  July  1 7^7,  demifed 
the  jpremifes  to  the  defendant  for  forty-one  years,  if  he  the  fairf 
Walter f  the  leffor,  ftiould  fo  long  continue  rcdlor  of  the  parilb  of 
Crajford.-^  Among  other  things  contained  in  the  faid  indenture, 
there  was  a  covenant  that  the  defendant  (hould  not  under^let^  at 
fign  or  transfer  the  premifes,  or  any  part  thereof,  without  the 
confent  of  the  faid  lejfor  in  writing,  ^under  his  hand  and  Jed  firl 
had  and  obtained  \  with  a  power  of  re-entry  to  the  (aid  Walter^ 
in  cafe  the  defendant  (hould  not  obferve    the    covenants  b 
the  faid  leafe.— It  further  appeared,  by  receipts  produced  and  pa- 
rol evidence  that  the  defendants  had  under-let  various  parts  d 
the  premifes  in  qucftion,  to   feveral  tenants  for  feme  yearsi 
but  that  the  plaintifPs  lefTor  knew  of  fuch  under-lettings,  *i^ 
which  were  previous  to  Michaelmas  1775.     The  laft  receipt  fot 
rent  paid  by  the  defendant,  was  dated  March  25th,  1777,  "^^ 

<«rcfl{ 
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••  rent  due  to. the  plaintiPs  Icflbr  at  Michaelmas  preceding/*  The      1 778. 
under-ktting  to  Mrs.  Warf^  an  under-tenant  to  the  faid  defend-  — — 
ant)  was  before  Micbaelmms  1775,  and  continued  at  the  time  of     J^^i^ 
tht  ejcAment  brought*     A  verdi£l  was  found  for  the  plaintiiFy       ^^^h 
fubj^ft  to  the  opinion  of  the  court  on  the  following  quedions  : 
Whether  a  forfeiture  was  incurred  by  the  under-letting  ?    And 
ifit  werci  Whether  the  famo  were  waved  by,  or.  under  the 
circumftances  aforefaid  i 

Mr.  Morgan  for  the  Icflbr  of  the  plaintifF  argued,  that  the 
under-letting  in  the  cafe  dated,  being  an  immediate  forfeiture  , 
of  the  leafe,.  the  fubfequent  pofleflton  could  on^y  be,  as  tenant 
by  fttfferance.  If  fo,  the  receipt  of  rent  from  the  defendant, 
after  that  time,  cpuld  not  alone  amount  to  a  waver  oJF 
the  forfeiture,  any  more  than  a  fubfequent  receipt  of  rent  is 
of  itfelf  a  waver  of  a  notice  given  to  quit  *.  But  clearly,  to 
make  it  a  waver  in  this  cafe,  there  ought  to  have  been  an 
acquittance  under  hand  and  feal  \  the  terms  of  the  covenant  be- 
ing exprcfsly,  "  that  the  defendant  fliould  not  under-let  without 
«*  licence  i/ff^^r  hand  and feaL**  Therefore  he  prayed  judgment 
for  the  plaintifF. 

Mr.  Thornton  contra^  for  the  defendant,  contended,  that  x\yc 
leafe,  in  this  cafe,  being  voidable  only,  and  not  void,  the  accep- 
tance of  rent,  after  notice  of  the  condition  broken,  was  clearly  a  wa- 
ver  of  the  forfeiture.  It  is  true,  the  leflbr  mud  have  notice  of 
thecondition  broken;  and  theday  of  payment  muft  havepaft  \  but 
where  thcfe  circumftances  concur,  it  is  immaterial  whether  the 
forfeiture  is  for  non-payment  of  rent,  or  for  any  other  breach* 
The  great  point  is,  whether  the  leafe  be  1/0/^/7^// only,  or  abfo- 
lutely  void*  In  ihtfirft  cafe,  acceptance  of  rent  will  efrcAuallf 
cure  the  forfeitutt ;  in  the  latter,  it  will  not.  And  fo  are  all  the 
cafes  in  the  boots.  Lit.  &cEt.  341.  and  Cohe*%  Commentary 
upon  it,  an.  *.  are  in  point.  The  latter  fays,  "  if  the  Icflbr 
<*  accept  rent  due  at  a  day  after,  he  (halt  not  enter  fOr  the  conditiga 
^  broken,  becoiuie  be  thereby  affirmeth  the  leafe  to  have  continue 
«  ance."*  And  again,^ag/  215.  J.  «^  where  the  eftate  is  ipfofaQo 
<(  wu/by  the  condition  or  limitation,  no  acceptance  of  rent  after 
'<  can  make  It  have  a  continuance^Or^^rtt;^  it  iS|  of  an  eftate 
«  or  leafe  voidable  by  entry.**  The  fame  point  is  alfo  exprefsly 
laid  down  in'  Tennanf%  cafe,  3  C0.  63.  h.  Upon  thefe  authorities 
thefefore».hfSLprayed  judgment  for  the  defendant. 

•  Vidtfiifrg,  »4|.  Dot  ttt  Jim,  Chtoy  «.  Batten,  Bit,  25  Ot$.  3. 
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1 77«.         Lord  Mansfield.— ^This  cafe  is  extrem^y  clear  ;  To  con* 

■  ftruc  this  acceptance  of  rent  duejince  tke  c99idition  broken^  a  -m^avtf 

■  16HT     of  the  forfeiture,  is  to  conftrue  it  according  to  the  intention  of 

*'J>j^     the  parties.   Upon  the  breach  of  the  condition,  the  landlord  had 

a  right  to  enten     He  had  full  notice  of  the  breach>.aiKl  does  not 

take  advantage  of  it ;  but   accepts  rent  fubfequently  accroed> 

That  fliews  he  meant  the  leafe  (hould  continue.     Cafes -of  for^ 

fciture  are  not  favoured  in  law ;  and  where  the  forfeiture  is  once 

waved,  the  court  will  not  affift  it*     The  confequence  is>  that 

there  inulk  be  judgment  for  the  plaintiff.* 


Davids. 


TWtor,  Stevenson  et  aL  verfus   Mortimer* 

May  21U.  -^ 

If  rxor^i.      T  tPON  flicwing  caufc  why  the    nonfuit   dire£led    in    tlils 

ukin^br*^  ^^'^  *^"'^  "'^^  ^"^  ^^^  ^^^^^'  *"^  *  "^^  ^"^^  granted,  the 

oi^lom-  cafe  appeared  to  be  as  follows  :  It  was  an  aElionfor  mtmey  bad  and 
ccr from  tile  ^^^^'^'^t  brought  by  the  plamtifFs,  as  ovjfters  of  a  boat  employed 
'"iJfr  **^*  *"  carrying  chalk  and  lime,  from  one  part  of  the  coaft  of  Suftx 
his  talcing  to  another,  viz,  from  Eq/l  Bourne^  to  Hafiings  :  and  the  adion 
^^^d^bTd"''  ^^^  brought  to  recover  the  whole,  or  part,  of  certain  fums  of 
purfuant  to  money  paid  by  jhc  mafer  of  the  boat,  who  was  the  plaintiffs'yrr- 
^&u^Cnr}  '^^^^>  ^^  ^^^  defendant,  a  cuftom-houfe. officer,  as  his  fees,  doc 
s.f.  it./tff.  upon  the  mailer's  taking  out  a  cocquet  and  bond ;  under  an  idea 
ftatutciin-*^  that  this  boat  came  within  the  proviGons  of  the  ftat.  13  &*  14 
pofetthc  Car  2.  c,  II.  feci.  7.  by  which  it  is  enafted,  "  that  no  goods 
rmajier,f>4r.  "  ^hall  bc  Hiipped,  or  put  on  board,  to  be  carried  forth  ts  tht 
Jctmlly^  ihc  «*  ofenfea  from  any  port  or  place,  ^c.  to  any  other  port  or  place 
recover  the  **  of  the  realm,  without  a  fufFcrance  or  warrant  firft  had  and  ob- 
«^«^s»  in  , "  tained ;  and  that  the  mallerof  every  fliip  6r  vcflel,  who  ihall  lade 
mcn^kaT  **  or  take  in  any  goods,  l^c.  in  any  port,  mefibcr,  or  creek,  within 
^dnctivcd.  c«  the^  kingdom,  to  be  landed  or  difcharged  in  fome  other  port, 
"  member,  or  creek,  (hall,  before  the  (hip  or  vcffel  be  remored  or 
carried  out  of  the  port  where  he  fliall  take  in  fuch  lading,  take 
out  a  cocquet^  and  become  bound  in  a  certificate  with  good 
«*  fecuriiy,  in  the  value  of  the  goods,  for  delivery  thereof,  in  the 
"  port  or  place  for  which  the  fame  (hall  be  entered }  and  to  return 
*«  a  certificate  of  thjir  being  fo  landed,  upon  pain  of  forfeiting  the 
"  penalty  of  the  bond."— The  qucftion  intendcdtohave  been  tried 
was.  Whether  a  cocquet  was  ncceffary  to  be  taken  out  under  the 
ftat.  13  &f  14  Car.  2.  for  goods  carried  €oq/lwife^  But^  before 
the  trial,  the  plaintiffs  gav€  mtice,  that  they  alfo  meant  to  go  upon 
*•  the 
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the  ground  of  the  defendant  having  t^V^n  exorbitant  fees  :    He     1779. 
had  demanded  and  received  14  x.  and   6  d»  • 

Mr.  Serjeant  Sayer^  before  whom  the  caufc  was  tried,  was  of     ^^'J^** 
opinion,  that  this  duty  being  impofed  by  the  (latute  upon  the       «'  ^f' 
majler^  the  aflion  was  tvrong  brought^  in  the  name  of  the  owners^     lAoTti 
and  accordingly  nonfuited  the  plaintiffs. 

Mr.  Waiiacey  Mr.  Rous^  and  Mr.  Morgan^  who.OieweiTcaufey 
argued,  that  the  nonfuit  was  right  upon  iivo  grounds. 
I.  Becaufe  the  uncertainty  and  furprife  to  which  this  fpecies  of 
aflion  expofes  a  defendant,  made  it  an  improper  aflion  to  try  the 
right.  To  this  purpofe,  they  cited  Linden  v.  Hooper^  HiL 
x6  Geo.  3.  B.  R.  •  where  it  was  determined,  '*  that  a  right  of 
^'  common  could  not  be  tried  in  an  a^ion  for  money  had  and 
**  received :"  And  faid,  this  Cafe  was  even  ftronger ;  becaufe 
here,  the  payment  was  entirely  voluntary^  at  the  maftei^s  own 
jequeft  ;  and  the  officer  bound  to  a£l.  2.  The  taking  out  a 
cocguet,  tic.  was  a  perfinal  duty  impofed  by  the  (latute  on  the 
mnjler^  under  a  fevere  penalty  in  cafe  of  negle£l  j  therefore,  he 
alonC)  if  any  one  could  be,  was  entitled  to  maintain  this  a£lion. 
The  words  of  the  Ilatute  are,  "  that  the  mojier  of  every  fliip,"  wf, 
♦*  the  Givncrs  of  the  veflel,  (hall  WV."  confcquently,  the  latter  have 
nothing  to  do  with  it.  Here,  the  whole  tranfa£tion  was  with  the 
mailer  only.  He  applied  to  the  olBcer,  requeftcd^the  cocqt/tt, 
fcfr.  and  paid  the  fees.  Therefore,  if  wrong  paid,  he  alone  could 
be  entitled  to  recover  the  money  back.— They  fuggcfted  further, 
that  the  ground  of  extortion  was  ^furprife  upon  the  defendant. 

Lord  Mansfieldf  without  hearing  the  counfel  on  the  other 
fide,  delivered  bis  opinion  as  follows. — The  ground  of  the  non- 
fuit at  the  trial  was,  that  this  aflion  could  not  be  well  main- 
tained by  the  plaintiffs,  who  are  the  owners  of  the  vefTel  in  qucf- 
tion ;  but  it  ought  to  have  been  brought  by  the  majler^  who 
aftually  paid  the  money.  That  ground,  therefore,  makes  now 
the  only  queftion  before  us  :  As  to  which,  there  is  not  a  parti- 
cle of  doubt,  ^iifacit  per  alwmy  facit  per  fe.  Where  a  man 
pays  money  by  his  agents  which  ought  not  to  have  been  paid, 
either  the  agent,  or  principal,  may  bring  an  aflion  to  recover  it 
back.  The  agent  may,  from  the  authority  of  the  principal  \ 
and  the  principal  may,  as  proving  it  to  have  been  paid  by  his 
agent.  If  money  is  paid  to  a  known  agent,  and  dn  a£lion 
brought  againd  him  for  it,  it  is  an  anfwer  to  fuch  adion,  that 
he  has  paid  it  over  to  his  principal,     Sadler  ▼.   Evansj  4  Bur* 

•  Su^ra^  414. 
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1778.     1984*  Here  the  ftatute  lays  the  burthen  on  the  ma/ler  from  nc^ 
—  cei&ty }  and  makes  him  personally  liable  to  penalties  if  he  nc- 

^'»  *'*  glcSs  to  perform  the  rcquifitions  of  it.  But  ftill  he  is  entitled 
*»^  to  charge  the  ncceffary  fees,  Wr.  upon  his  doing  fo,  totk 
j^J^,.  account  of  his  owners.  And  in  this  cafe,  there  can  be  no  doubt 
»•*■-  of  the  relation  in  which  the  m^ifter  ftood  to  the  pl;iintiffs  ;  for 
he  is  the  whnffs^  and  be  fwears,  that  the  money  was  paid  bf 
the  order  of  the  plaintiffs.  Therefore,  they  are  very  well  war- 
ranted to  maintain  the  aAion.— If  the  parties  had  gone  to  trial 
upon  an  apprehenfion  that  the  only  que  (lion  to  be  tried  was, 
Whether  this  was  a  cafe  within  the  ad  of  parliament,  confe- 
quently,  whether  any  fee  was  due  ;  the  plaintiflF could  nothan 
tiecn  permitted  to  furprife  the  defendant  at  the  trial,  by  ftarting 
another  grQund,  upon  which  to  xtcoitr  z  Norfolk  great.  Ad 
a£lion  for  money  had  and  received  is  governed  by  the  moft  liberal 
equity.  .  Neither  party  is  allowed  to  entrap  the  other  in^^ns. 
But  here,  the  plaintiff  gave  notice^  that  he  meant  to  infill  that  too 
much  was  taken  ;  and  therefore,  both  came  to  the  trial  with 
equal  knowledge  of  the  matter  in  difpute.  Therefore^  the  rule 
for  a  new  trial  muft  be  abfolute.— Lord  Mansfield  adcied,  thic 
he  thought,  the  plaintiffs  ought  to  let  the  defendant  know  the 
amount  of  the  excefs  which  they  claimed  ;  that  the  defendant 
"toiight  have  an  opportunity  of  paying  money  into  court  \  and  the 
rule  was  drawn  up  accordingly. 


Simid^.  FURKEAUX    VCrfus    HUTCHINS. 

Inaquef.  T7PON  (hewing  caufe  why  a  nc^  trial  fliould  not  be 
tl^fX?  granted,  the  cafe,  by  the  report,  appeared  to  be  as  follows: 

oftirhing  This  was  an  a£lion  for  not  carrying  away  tithes  of  barley. 
iJf!Sf  f^  Plea,  that  they  were  not  duly  fct  out.  Replication,  fetting 
dcuee  tiiac  forth  a  cuftom,  **  that  when  twenty  fcoves  of  barely  were  fit  to 
tomexlfts     *'  carry,  the  farmer  always  took  eighteen,  which  made,  ahorfe- 

!"»f*^wA^'  "  '°*^*  *"^  ^^^'  '*^  ^^^  ^^^  parfon."  Rejoinder,  that  there  was 
is  tnes^**  HO  fucb  cuflom,  and  iffue  thereon.  ^  The  caufe  was  tried  before 
sft^'iTthe  ^^*  Baron  Hotham^  at  the  laft  allizes  at  Exeter^  for  the  county 
coftom  be  of  Devott^  when  the  qucftion  made>  was.  Whether  the  redor  wai 
r^J!M^f.  bound  to  take  his  tithe  as  foon  as  any  part  was  fct  out ;  or, 
torn  of  the  Whether  the  farmer  was  bound  to  fct  out  the  tithe  of  the  vibslf 
'^^^ JUUf  before  any  part  was  taken  away?  The  evidence  on  tht 
part  of  the  plaintiff  was,  that  a  former  incumbent,  about  fifty 

yean 
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years  before,  liad  two  years  together  carried  the  tithes  away,  as    1  j^S- 
foon  as  any  part  was  fct  out ;  after  which  time,  a  compofuion  ■ 
had  been  agreed  upon,  and  had  continued  to  the  prefent  time.     „^'Vk 
That   the  field   in   queflion  was  billy ^  and  the  barley  ripened      '^^f^^ 
fader  in  one  part  of  the  field  than  in  another  }  and  if  not  cut 
partially,  great  part  would  be  fpoiled.     Evidence  was  alfo  given, 
that  this  was  th^  cudom  in  i\\z  adjacftii parijbes* 

The  counfel  for  the  defendant  called  no  witnefles  ;  but  refled 
his  cafe;  i.  Upon  the  weak  nefs  of  the  evidence  given  on  the- 
part  of  the  plainciiF,  in  fupport  of  the  cudom  :  and  2.  Upon  the 
unreafonablenefs  of  it,  fuppofing  it  to  be  a  cuftom.  The  jury 
found  a  verdi£l  for  the  plaintiff,  againft  the  inclination  of  the 
judge, 

Mr.  Mansfield  and  Mr.  Morris  (hewed  caufe  ;  and  Serjeant 
Davy  argued  in  fupport  of  the  rule. 

Xiord  Mansfi  ELD.— Proof  of  the  cudom  in  other  parilbes,  is 
no  evidence  to  affe£l  the  parifli  in  quedion,  unlefsthe  cudom 
had  been  laid  as  a  general  cudom  of  the  whole  county.  Th^n, 
as  to  its  being  the  cudom  of  (his  parifli,  there  is  not  the  fmalleft 
proof  of  it.  I  think  it  a  wrong  verdi£t,againd  the  opinion  of  the 
judge,  and  the  judice  of  the  cafe.  Therefore,  let  there  be  ^ 
new  trial,  without  cods. 

N.  B.  Upop  a  new  trial  the  jury  found  the  fame  verdift* 
After  which,  the  court  refufed  to  grant  a  third. 


ATKYiiS  ver/us    AtKYNS.  ilfoy»»d. 

T^HIS  was  a  cafe  out  of  Chancery  for  the   opinion   of  this  for/j/r,  wuh 

court,    dating    in  fubdance,  as  follows:    That    Edward V^'^^J^^^ , 

jtthynsy  father  of  the  plaintiffs  and*  defendant,  being  feifed  ioi  firfimxd 

life,  with  remainder  to  his  fird  and  other  fons,  in  tail  male,  of  of!f  cotn*! 

a  real  edate,  at  Ketteringham^  in  the  county  of  Norfolk^  of  the  derabk  ef- 

annual  value  of  2000  /:  And  being  alfo  feifed  in  fee  of  the  mi"  county ot 

nor  ofCoates^  in  the  county  of  Gloucefier^  and  to  an  eftate  there,  ^{^^^^^ 

called  Pinhiry  Fmkf  of  the  annual  value  of  143/*  3-r*  fubje£{  feifed  in  fee 

to  a  clear  annuity  of  120  /.  during  the  life  of  Mrs.  Fonnereau  i  ^|c*!*andT 

and  being  likewifc  feifed  and  jentithd  to  the  reverfion  infee^  un-  Jmaile^Mtt^ 

der  the  will  of  Sir  Robert  Atkyns  the  elder,  ^and  in  the  manor  of  county  of 

Lower  SweU^  in  the  faid  county  bfGlouceftr^  ancf.  to.  divers  mef-  ^^^!^\^ 

to  the  r§vtrfon  in  fee  of  M^tbtr  tfiate  in  that  rwnfjr,  after  feveral  eftaret  tall  in  different  perfons» 
one  of  wKoot  had  a  Con  aged  eighteen  yra»  ;  de^i  ^^alL  ckit  his  mamar  of  C.  ^r .  and  alfo  aU 
that  hit  capital  ine0uage,  and  all  and  every  his  lands,  tenements*  and  hereditaments  wbatfoever, 
Jituate  and  heing^  or  near  P.  or  tlfrwtirt  In  the  Oud  county  of  GUueiJIiry  to  his  executors,  »j>on 
tru/l  to  fi/l,  and  to  divitle  the  money  aiifmg  trom  the  f»m(  e^it§l/y  sajntong  hiiyoungtr  children/'  oC 
which  he  had  thret.     Hcl<i)  this  nmbte  reverfion  paffi^d  to  thc'truitr;s. 

Cc  3  fuages 
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1778,     fuagcs,  lands,  tenements,  and  hcTcditaraepts,  there  and  in  Upper 
•  Swell,  atid   alfo   Stow-on-tbe-VTold,  in  the  fame  county,    fub- 

w/m  *    jcck  to  fcvcral  eftates  tail  in  three  different  perfons,  one  of  whom 
Atktns.    YizA.  a  fon  about  eighteen  years  of  age  :  and  the  faid  Ed^vardAt^ 
kyns  the  father,  having  a  wife  and  four  children,  viz.   the  de- 
fendant, not   fix  years  of  age,  his  elded  fon,  and  tenant  in  tali 
of  the  faid  cftate  in  Norfolh,  and  the  plaintiffs,  Jtibn  and  Mgtj 
Atljns,  and  alfo  another  fon,  fince  dcceafcd  ;  by  his  will,  bear- 
ing ^ate  the  19th  of  April  1 7631  dcvifed  as  follows  :  «*I  gire, 
^'  devife,  and  bequeath,  all  that  the  manor  or  lordQiip  of  Ccata, 
«« in   the  county  of  Gloucefter^  with  the  rights,  royalKcs^  and 
**  appurtenances,  and   alfo  all  and  every  the  meffuages,  farms, 
<<  lands,  tenements,  advowfons,   and  hereditaments  whatfoeTcr, 
<<  of  me  the  faid  Edward  Atlytis,  (ituate,  lying  and  being  with* 
'*  in,  or  adjoining. to  the  faid  manor  or  lordfhip  ;  and    alfo  all 
**  that  my  capital  mcffuage  or  tenement^  and  all  and  every  my 
«*  lands,  tenements,  and  hereditaments  whatfocvcr,  whethcrfrcc- 
<*  hold  or  leafchold,  (ituate  and  being  at,  in,  or  near  PMurj 
<*  Park,  or  elfe^ivhere  in  the /aid  county  of  Gloucefler^'Vfilh  their  ap- 
*«  partenances  ;  and  all  my  eftate,  term  of  years,  and   interdl 
«  therein,  unto  and  to  the  ufe  of  my  executors,  their  heirs,  ei- 
"  eciitors,  and  adminiftrators  refpeftively  ;  upontrujl  to JeliHit 
<*  fame,  and  place  out  the  purchafe  monies  on  government  or 
««  real  fccuritles,  at  intereft,  and  to  (land  poflcffed  of  the  princi- 
*<  pal  monies,  in  truft  for  all  and  every  of  his  children^  whether 
«*  male  or  female,  (other  than  and  except  his  eldeft  fon  only,) 
- '    ^^  to  be  equally  divided  between  them,  if  more  than  one,  (bare  and 
«*  fliare  alike,  tp  be  paid  when  he  or  they  (hall  fcveralljr  attain 
**  their  refpeftive   ages   of  twenty-one  years."    The  queflioa 
was,   **  Whether  the  reverfion  in  fee  of  and  in  the  manner  of 
«  Lower  Swells  and  other  the  premifes  there  and  in  Upper  Swel:\ 
*«  and  Stow-upon-the-JVold,  did  pafs  by  tlie  will  of  the   teftarcr, 
«*  Edward  Athyis,  the  plaintiff's  late  father,  to,  and  thereby  be- 
««  came  vcfted  in,  Dor<ithy  Atkyns,  John  Wright  ]Mn\ox,  and  Jshn 
*'  Liotard^  the  defendants,  in  truft  for  the  faid  teftator's  young- 
<^  er  children  ?" 

Mr.  Davenport,  for  the  plaintiflfs,  ftated  the  queftion  to  be, 
Whether  the  reveiilon  in  queftion  pafled  by  the  general  Words 
««  elfewhen  in  the  county  of  Glo::ceJler  ?'*  And  he  argued,  that  it 
did  pafs.  It  was  clear  the  teftator  had  a  power  to  ^ifpofe  of 
it.  The  only  queftion  therefore  was,  Whether  it  could  neccf- 
farity  be  inferred  from  any  thing  apparent  on  the  face  of  the 
will,  that  the  teftator  did  not  mean  this  reverfion  Ihould  pafs  ? 

14  The 
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The  contrary  clearly  appeared,     i.  From  the  fituation  and  cir-     1778. 

cumftances  of  the  tcftator  and  his  family.     For  the  defendant/ — 

his  cldeft  fon,  if  he  furvived  his  father,  necefTarily  would  come  ^^j^g  • 
to  the  Norfolk  cjiate^  worth  2000/.  p^r  annum:  Seeing  that  he  Atkykv 
was  fo  amply  provided  for,  it  was  molt  natural  the  teftator  (hould 
give  all  he  could  difpofe  of  amongft  his  younger  children,  of 
whom  he  had  three.  And  if  this  rcverfion  did  not  pafs  to  them, 
nothing  paiTed  as  a  prefent  provifion,  except  about  13  /.  per  ann. 
It  would  be  abfurd,  therefore,  to  fuppofe  the  teftator  meant  to 
give  them  no  more,  adly,  He  contended,  that  the  words  ufed 
were  clearly  fufficient,  in  point  of  law,  to  pafs  the  reverfion  iti 
queftion.  To' this  purpofehe  cited  Halves  v.  Coney,  Cro.  EL  159. 
Dalby  V.  Champernon/Shin,  631.  Rook  v.  Rooh^  2  Vern.  461. 
CheJIer  v.'  Chejler^  3  P.  Wms,  56.  and  Freeman  v.  Duke  of  Chan" 
dosy  Mich,  16  Geo:  3.  B.  R.fupra,  363.  He  added,  that  in  the 
cafe  of  Strong  v.  Teat,  2  Bur.  912.  a  general  fweeping  claufe, 
giving  <<  alt  other  the  lands,  tenements,  and  hereditaments,"  in  . 
two  counties  before-named  in  the  will,  were  held  <*  not  to  pafs  a 
**  reverfion  in  fee,  which  the  teftator  was  entitled  to,  in  one  of 
<*  them,  under  his  marriage  fcttlcmeht :"  and  poflibly  that  cafe 
would  be  cited  againft  him.  But  there,  from  thq  whole  *tenot 
and  complexion  of  the  will,  it  clearly  appeared  to  be  the  intention 
of  the  teftator  that  the  reverfion  fhould  not  pafs.  Here,  it  as 
clearly  appears  to  have  bc^n  the  intention,  that  the  reverfion  in 
qutfiionjhou/d  pafs ;  therefore,  the  plaintiffs  are  entitled. 

Mr.  Howorth^  contra,  for  the  defendant,  contended,  that  the 
court  would  require  the  cleareft  intention  poflible  on  the  face  of 
the  will ;  otherwife  the  words,  however  comprehenfive,  could 
not  afford  a  ground  for  difinheriting  the  heir.  That  is  the  rule 
of  law.  As  to  the  intention  then,  it  is  manifeft  from  the  terms  ^ 
of  the  devife,  that^the  teft?tor» 'meant  to  give  his  younger  chil- 
Aen  that  which  was  faleahle  only,  and  which  could  be  turned^ 
into  money :  But  a  reverfion  after  an  eftate  tail  in  three  different 
perfons,  one  of  whom  had  a  fon  then  eighteen  years  of  age, 
was  fo  remote  a  contingency,  it  could  be  worth  nothing.  Be* 
(ides,  the  very  attempt  to  fell  would  have  defeated  the  fale ;  by 
prompting  the  tenants  in  tail  to  fuffcr  recoveries.  It  is  improba* 
ble,  therefore,  for  the  teftator  to  have  had  this  reverfion  in  con* 
templation  at  the  time ;  and  if  he  had,  it  is  too  abfurd  to  fup* 
pofe  he  would  have  given  fach  a  direAion  to  his  truftee^^,  as 
mud  effedually  defeat  his  intention.  If  it  was  not  his  intention, 
the  words,  though  ever  fo  clear,  will  not  pafs  it :  and  to  this  pur> 
pofci  he  cited  Strong  r.  Teat,  2  Bur.  912.  r 

Cc4 
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xi^Zn        ImcA  Minefield. — The  queftion   isy  Whether  the  worf 
<<  tlftHvberei*  (hall  be  conftrued  to  have  any  meaning,  or  none  at 


^w>r^   all  ?  The  teftator  liad  two  fons  and  a  daughter.    The  cJdcft  fon 

Atktms  was  provided  for  by  the  fettlement.  to  the  amount  of  acoo  L  per 
-  annum f  independently  of  his  fatheif^  who  had  very  little  to  give 
his  younger  children  ;  hardly  enough  to  keep  them  from  ftarving. 
The  intention  of  bis  will  was,  to  give  them  all  he  had  in  tbc 
^y'orld.  He  firft  gives  them  all  his  perfonal  eftate.  His  real 
cftate  was  of  two  forts  \  the  manor  of  Coates  and  Pinhury^  and  the 
reverfion  in  queftion^  after  three  cftates  tail,  one  of  the  tenants 
in  tail  having  a  fon  then  eighteen  years  of  age.  Both  thefe  ef* 
tates  together  amounted  but  to  a  trifle.  Suppofe  the  teflator  did 
pot  know  of  this  reverfion ;  or  if  he  did  know  6i  it,  he  miglit 
not  know  it  was  worth  any  t^ing.  But  this  he  might  think  of: 
That  whatever  he  had  in  the  world  he  would  give  to  his  yoonger 
children.  He  is  ftudious  to  ufe  words  to  pafs  every  thing  |  an4 
if  this  is  not  included,  there  is  nothing  for  the  words  to  operate 
vpon :  For  except  the  eft»tes  of  Coates  and  Plnhurj^  be  had  no- 
thing  but  this  reverfion  in  the  county  of  Gl^ucejier.  }t  is  con- 
tended, that  the  word  <<  elfewhere'*  means  nothing.    Now»  coo- 

,  fining  it  to  the  county  of  Ghucefler^  (hews  he  had  fome  imptf^ 

it€L  idea,  at  lead  of  this  reverfion,  or  he  .  would  ha^e  faid 
<*  elfewhere  in  the  kingdom  of  England,*  or  ttfed  fome  fugh  ge- 
neral expreflion.  It  is  not  poflible,  if  he  knew  of  this  revcrfioni 
^that  he  fliould  not  charge  it  for  the  benefit  of  his  younger  chii- 
dren,  when  it  came  into  poffeflion.  The  4o^nne  in  Stromg  v^ 
Teat  is  not  to  be  denied :  But  the  intention  is  to  be  CQllc&ed 
from  the  whole  of  the  will  taken  together)  and  from  thence  the 
court  is  to  determine.  Whether  the  words  mean  a  local  defcrq>- 
lion,  or  a  general  defcription  of  every  thing  ?  If  the  teftator  had 
had  any  other  lan()s  in  the  county  of  Gloucefter^  there  might  hav^ 
been  fome  doubt.  But  that  is  not  the  cafe. 

WilUs  and  AJbh^rJl  Juftices,  were  of  the  fame  opinion. 
BulUr  Juftioe.— This  decifion  is  perfe^Uy  confident  with  the 
determination  in  Strong  v*  Teat ;  and  the  cafe  of  Freeman  ▼.  The 

^SufrgfiSu  Duke  of  Chandcs*^  is  in  point :  For  there  it  is  faid,  though  fo 
remote  a  reverfion  might  not  be  particularly  thought  of»  yet  as 
the  general  words  were  fufficient  to  include  «//,  and  the  intentioa 
of  the  parties  was  to  include  all,  it  Ihould  pafs. 

Afterwards,  on  Tue/day^  May  a6th,  in  this  Term,  the  coim 

certified  in  thefe  words,  "  We  arc  of  opinion  that  the  reverCoa 

**  in  fee  of  the  manor  of  Lcwer  Swell,  and  other  the  prcmifes 

5  "  there 
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<^  tbcTC  and  in  Ufpir  Swell,  and  Stew^cn-the-Woldy  did  pafs  by     17784 
•*  the  ezprefs  words  of  the  will  of  the  teftator,  Edward  Atkyns,  ^  * 

<«  the  plaintiffs'  late  father,  to  the  truftees  in  the  will  named,   ^J"* 
•*  in  truft  for  the  faid  tcftator's  younger  children.*'  Atxtwi,. 

On  Tuefday^  the  28th  July  1778,  the  caufe  came  on  to  be 
heard  before  the  Lord  Chancellor^  on  the  certificate  of  the  Judges 
of  the  King*s  Bench,  when  his  Lordfliip  was  pleajTed  to  order^ 
that  their  certificate  (hould  be  confirmed. 

The  defendant  appealed  to  the  Houfe  of  Lords;  when 
the  queftion  fent  for  the  opinion  of  the  court  of  Kin^s 
Bench^  was  put  to  all  tlie  Judges  \  and  the  Lord  Chief  Baron  o£ 
the  Court  of  Exchequer  delivered  their  unanimous  opinion  upon 
it,  in  the  affirmative.  Whereupon  it  was  ordered  and  adjudged^ 
that  the  appeal  (hould  be  difinifled^  and  the  decree  complained 
of  afl^rmed. 


Sutton  verfus  Sutton* 

^T^HIS  was  a  cafe  out  of  Chancery  for  the  opinion  of  thlft 
court ;  dating  in  fubftance  as  follows :  That  Robert  Sutiofh 
being  feifed  in  fee  of  a  houfe  in  Bath,  and  of  divers  other  free* 
hold  eftates  of  the  yearly  value  of  300  L  and  of  othor  free- 
hold eftates  of  the  yearly  value  of  500/.  in  remainder,  after 
the  death  of  his  father,  on  the  2^th  of  February  17719  made 
his  will  duly  atteiled  ;  and  thereby  gave  unto  John  Bright  and 
George  Dun/Ian,  all  his  lands  m  pofielfion,  reverfion,  or  remain- 
der,  except  the  houfe  a/  Bath,  upon  truft  to  fell,  and  difpo(e  of  the 
faid  lands,  and  to  place  the  monies  arifing  therefrohi  upon  go« 
vernment  or  real  fecurity ;  and  by,  and  out  of  the  inteteft» 
dividends,  and  produce  arifing  therefrom,  to  pay  to  his  wife* 
four  hundred  pounds  a  year,  in  lieu  of  fo  much  a  year,  which  (he 
would  be  entitled  to  by  their  marriage  fettlement*  And  he  gave 
to  his  wife,  in  faiisfaElion  of  the  remaining  50  /.  which  (he  could 
claim  by  the  fcttlement,  his  houfe  in  Bath  for  her  life^  and,  after 
^er  death,  to  his  eldeft  fon.  After  reciting  his  wife's  being 
enffiut,  he  gave  to  fuch  child,  whether  ion  or  daughter,  3000  /• 
to  be  paid  out  of  the  monies  arifing  by  the  fale  of  the  lands,  and 
to  be  paid  at  his  or  her  age  of  twenty-one.  He  did  further  by  his 
will  ((ir^>  that  when  the  eftates  by  him  dire£led  to  be  fold^  were 
a£tually  fold,  and  the  monies  arifing  from  them  invefted  in  the 
(aid  fecurities,.that  iockA  a  year  (hould  be  given  to  his  wife, 
for  Che  bringing  up  of  his  daughter  Elizabeth  Mary,  and  any  after 

born 
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1778*     hrn  child  \  and  if  his  faid  daughter,  wr  fucb  afitr^h^rn  chdi^ 
fliould  happen  to  die  before  his  or  her  legacy  (hould  become  doC) 


\^fffg      that  then  fuch  legacy  fliould  fink  inta  the  refiduum^  for  the  bc< 
SvTTON.    ncfit  of  his  fon. — After  fomc  pecuniary  legacies,  he  gave  the 
reft,  refidue,  and  remainder  of  his  eftates,  or  monies  not  be- 
.     fore  difpofed  of,  to  his  fon  ;  but  incafeheJbou!ddie  befrre  ivsentj* 
&fiff  fvith9uttffuey  he  then  gave  and  bequeathed  the  fame  reCduary 
eftate  to  the  child  with  which  his  wife  was  enfiintf  if  a  fw^  as  his 
.    own  for  ever :  But  in  cafe  fuch  child Jbould  prove  a  daughter^  thtn 
he  gave  the  fame  reCduary  ellate  between  his  two  daughters  as 
tenants  in  common.  At  the  time  of  making  his  will,  the  tcftator 
had  afon^  and  a  daughter  \  and  his  wife  was  enfeirtt  with  another 
child  (a  daughter),  afterwards  named  Julia  Margaretta.    After 
the  date  oflfhe  will,  the  teftator  fold  his  houfein  Bath,  and  haJ 
%      two  daughters  bom ;  Julia  Margaretta^  and  Augufld  Ann  Li- 
ton.    After  the  fale  of  the  houfe  In  Bath,  and  the  birth  olUi 
two  daughters,  the  teftator,  in  his  own  hand,  made  xhtfdlff^' 
ing  alterations  in  his  will ;  but  the  making  thereof  was  net  aiU}" 
id,  nor  was  the  will  republi/bed.-^ln  the  devife  to  John  Bright 
and  George  Dunflan,  the  exception  of  the  houfe  in  Bath  wzsfrmk 
eut.  In  declaring  the  trufts  of  that  devife,  fo  far  as  related  to  his 
wife's  annuity,  he  interlined  the  wori  '*ffiy/*  fo  that  the  annuity 
was  altered  to  450  /.    The  hequefl  to  his  wife  of  the  houfe  in  Bath, 
was  STRUCK  OUT,  and  the  remainder  to  his  fon.     The  rtdtol  y 
his  wsfe^s  being  enfeint^  and  the  legacy  of  ^oooL  ^x^ere  STRIJCK 
OUT;  and  inftead  thereof,  he  infcrted  thefe  words;  «*  I pvtU 
<<  my  two  daughters  Julia  Margaretta  and  Augufta  Ann  Suttosi 
«  2000/.  each**  In  the  direction  for  bringing  up  his  daughters, 
he  made  the  word  *«  daughter,"*  daughters'^  and  inftead  of  f^ 
words  **  after  born  child,**  he  infcrted  the  words,  **  JtJia  Met* 
'«  garetta  and  Augufia  Ann  Suiton!*  In  the  claufe  refpcflingtic 
lapfe  of  the  legacies,  the  word  «*  daughtet'*  was  xsvdAtpluraly  the 
words  ^^  after  bom  child**  were  struck  out,  and,  inftead  of 
«<  his  or  her i*  the  word  "  theit^*  was  infcrted.  He  alfo  made  al- 
terations as  to  his  pecuniary  legacies.— The  refiduafy  devife  to  tic 
child  of  which  the  wife  was  enfeint,  was  likewife  STRUCK  OOT,  an<l 
inftead  of  the  word  «« t^vo,**  before  "  daughiers,*Mke  fobftitutcd 
the  word  "  three.** — The  queftion  referred  to  the  opinion  of 
the  court  was,  Whether,  by  the  will  of  the  teftator,  as  (JterA 
obliterated,  and  interlined  by  him,  any,  and  ii^hat  part,  of  the  rcaJ 
eftate  therein  mentioned,  paffcd  thereby  to  any  pcrfon,  and  to 
whom  ? 

I  was 
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I  was  not  prefent  at  the  argument  of  this  cafe:  But  I  have     1778. 
been  favoured  with  a  fight  of  feveral  notep  of  it,  from  which  It 


appears,  that  the  queftiotijnade  on  the  part  of  the  plaintiff  was,      w^** 
Whether  the  alterations  «M  obliterations  in  the  will  did  not   Svttojt. 
amount  to  a  total  revocation  ofit^  with  refpeft  to  the  real  eftatf  ? 
The  bequcfts  moft  materially  to  he  affefled  by  fuch  a  condruc- 
tion,  were  the  legacies  of  aoco  /.  to  each  ^fthf  daughters  :    As  to 
them,  the  court  declined  giving  any  opinion,  whether  they  were 
void.,  or  not ;  recommending  the  decifion  of  that  point  to  be  de- 
ferred, till  fuch  time  as  the  plaintiflF,  the  teftator's  only  fon,  an  in- 
fant, fhould  come  of  age.— But  as  to  the  devife  to  the  truftees  to 
fell,  they  were  clearly  of  opinion,  it  was  not  revoked  i  and  agree- 
ably to  that  opinion,  certifi'ed  to  the  court  of  Chancery  in  the  fol- 
lowing words  •:  *'  We  are  of  opinion,  that  the  devife  of  the  real  ii%  s^th. 
'<  eltates  to  the  truftees,  to  be  fold  and  converted  into  money,,  is     » 
^  not  revoked,  but  continues  in  full  force.** 


WiLLET  ver/us  Chambers.         ""  Saturdof, 

'THIS  was  an  aclion  for  money  had  and  received  to  the  plain-  utwoue 
tifPs  ufe,  brought  againft  the  defendant,  2^  furviving partner  /«'-'«"'*>»« 

r  »-*    >f         -Til  ^        /.        VT      i«o    r         1  f  .     ./^    4inorHies and 

OX  one  Dadley.   Plea,  mn  ajjumpftt.     Verdict  for  the  plamtiff,  envtya/ifert, 
damages  480  /.  *°/*  *^^  ^^' 

o      ^  ^  ceive  money 

Upon  a  rule  to  fliew  caufe  why  a  new  trial  fliould  not  be  to  be  Uid 
granted,  the  fafls  appeared  to  be  as  follow :   That  prior  to  any  ^Ji^gagc,' 
partnerlhip  between  the  defendant  and  Dadley^  who  was  an  at-  the  etberw 

*  J  r>  1         f  .       i_  liah/e  for  tb€ 

torney  and  conveyancer  at  Coventry ^  the  latter y  m  the  year  1771,  amourtt, 
received  of  a  Mr.  Bindley ^  the  fum  of  350/.  to  be  laid  out  o"  ^j^l*'** 
a  real  fecurity  :  Dadley  accordingly  furniOied  him  with  a  moit-  zfef^rate 
gage  from  a  Mr.  Hughes  to  that  amount;  which,  as  it  after-  ''*'*'^'f<V In- 
wards appeared,  Dadley  \i%i forged.     At  Midfutnmer  1776,  Dad'- 
ley  and  Chambers  entered  into  partnerfliip :  Shortly  after  which, 
Bindley  wanted  to  call  in  his  money.    The  pretended  mortgagor 
was  fuppofed  at  the  fame  time  to  want  a  further  fum  of  150/. 
which,  added  to  the  original  mortgage  money,  made  together 
the  fum  of  50c  /.     The  plaintiff  WiUet  was  ready  to  advance  this 
fum :  And^  in  confideration  of  his  doing  fo,  an  afllgnment  was 
made   to  him   of  the  pretended   mortgage,   before   made   to 
Bindley.       As   to   iZo L  part  of   this    fum    of   500/.    Willet 
paid    it    into    Dadlefs   oiEce,    to    Chambersj   who   gave   the 
following    receipt    for    it;    «  Received    of    Mr*    Benjamin 

w  miuu 


^"  -    ip   r  ^     ••^A.fuir^^ — *.r.7w^       -^^ _-   *;i*-E2:ain«:,  -«^^  J 

**  ^'«   F^VK  X  ^.  o.  .-     _-.-    ^  «a  .=_    ^ 

%i^KlWvi,u  ^  >,^nr--r    meat    i    :»   ■  ^ ■*^y''    xj»  ^a.   zjr      _^ 


t      :^-  ^^^  --  -  ^- —  ^.  I 


•^     ^^T.""^"^       ^v  ."Mv^      '^.  -   -*►  ^'^sr  -  . — .  . 
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law  Is  againft  liim,  will  be  much  greater  than  that  which  will      1778k 
be  fu Rained  by  the  plaintiff  if  he  fails.     It  is  indeed  fo  hard  a     ' 
cafe  upon  the  defendant,  that  every  leaning  of  the  court  would      vtrfi,! 
be  in  his  favour.    But  the  queftion  is,  "  Whether,  in  paint  of    ^"^m- 
••  lava,  this  engagement  with  Dadley  does  not  make  Chamben 
'  anfwerable  ?*' 

X  To  go  by  fteps.^Tt  is  neccflary  to  fee  what  the  bufincfs  was, 

vbich  Dadley  carried  on  alone,  before  his  connexion  with  the 

.efendant  in  the  year  1776,     By  admiflion  of  the  counfel  on 

oth  (ides,  it  was  the  bufinefs  of  an  attorney  and  conveyancer. 

y  proof  in  the  caufe,  it  appears  to  have  been  a  great  deal  morcw        , 

or    he  had  many  appointments^  though  the  nature  of  them  is    , 

3t  particularly  mentioned.     He  had.alfd  ag^ncier^  and  was  clerk 

a  navigation.    But  there  is  no  pretence  that  he  ever  received 

ocuration  money.    The  bufiriefs  of  conveyancing,  in  the  very 

ture  of  it,  as  carried  on  in  the  C9untry,  is  this  :  Where  there  is 

attorney  or  counfel  of  credit,  they  receive  money  to  place  out 

on  fecurities ;  and  perfons  who  want-  to  borrow,  as  .well  as 

-)fc  who  want  to  lend,  apply  to  them  for  that  purpofe.   Their  . 

fit  arifes  from  having  the  money  in  their  hands,  before  it  is  laid 

-  upon  the  intended  fecurities;  and  from  their  fees  and  UH  of 

rges  upon  the  conveyances  they  draw.     It  is  not  diputed 

that  this  was   the  nature  of  Dadley^s  conveyancing  buC- 

s :   He  did  not  a£t  however  as  a  fcrivener,  who  fomctimes 

%  not  touch  the  money  -,  but  who  in  all  cafes  gets  procuration 

ey.     There  is  no  proof  of  any  tranfaftion  of  that  kind  %  nor 

ed  is  It  cudomary  for  attoniies  like  him  to  do  fo;  for  they 

■.)rofit  enough  without  it.     I  remember  a  cafe  befprb  me  of  a 

jn  who  was  trufted  to  the  amount  of  many  thoufand  pounds, 

le  manner  I  have  dated  \  and  that  is  the  nature  of  the 

lefs. 

us  was  the  buGnefs  of  Dadley^  before  the  partner/hip.     Let 

z  then,  what  was  the  nature  of  the  partncrfliip,  afterwards 

ed  into  between  Dadley  and  the  prefent  defendant ;  whether 

>  a  gener(^ partnerfiip  in  all  Dadlifz  bufinefs,  or  confined  to 

articular  branch  of  it  only ;  for  to  be  fure,  there  may  be 

\  confined partnerfbip*     The  evidence  as  to  this  point  con- 

\  the  heads  and  terms  of  an  agreement  entered  into  between 

which  were  afterwards  extended  and  reduced  into  form* 

them  it  appears,  there  was  no  particular  re(lri£lion ;  it 

ot  to  be  confined  to  fuits,  nor  conveyancing  only,  but 

ere  to  h^ partners  in  the  buftnefs  which  Mr.  Dadley  carried 

on. 
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1778.     **  Willett^  the  fum  of  180/.  for  which  /promife  to  account  u  ha, 
*<  on  demand.^-'CAambers" — Dadiey  was  not  at  home,  whends 


^*^^Ju^  furn  was  paid.— Some  time  after,  the  plaintiflF called  at  the  06c: 
Cram-  to  pay  300A  more,  part  of  the  remaioing  320A  due.  DaJlijhfki 
then  at  home^  WU/el  paid  the  money  to  bimi  and  in  return,  Ddir. 
gave  him  tlie  following  receipt :  <<  Received  on  account,  & 
**  Mr.  Benjamin  IViUctt^  300/.;  the  remainder  of  the  monejto 
«  be  paid,  being  20.  L  — Dadiey.^  It  was  admitted,  that  tk 
defendant  Chambers  was  in  no  refpe&  privy  to  the  forjefjj 
and  that  no  procuration  money  was  paid^  either  to  Cbofaktn  a 
Dadiey. 

Serjeant  Hill  and  Mr.  Green^  who  ihewed  caufe,  aigaed, 
that  this  was  not  diftinguUhable  from  the  common  cafe  of  a 
furviving  partner,  who  is  always  liable  to  partnerfiiip  debts. 

Mr.  Wallace^  Mr.  Newnbam,  Mr.  Dunning^  and  Mr.  Whdery 
€ontra^  in  fupport  of  the  rule,  contended,  that  this  traofadifa 
was  not  within  the  compafs  of  the  partnerihip,  which  watfo 
the   purpofe  of  carrying  on  the  buGneis  of'  aitormes  onfy:  ^ 
that  oifcriveners.    A  money  fcrivener  is  a  peribn  who  rccci«s 
mopey  for  the  purpofe  of  deriving  fome  advantage  fromtk 
receipt  of  it.    But  a  mere  conveyancer,  as  fucfaf  is  by  no  mciDi 
a  money  fcrivener.    His  buGnefs  is  only  to  draw  deeds  id 
writings  for  the  transfer  of  property  from  one  man  to  inotbeii 
and  his  profit  arifes  from  his  bill  of  fees  and  charges  for  h  do- 
ing.    The  two  branches  therefore,  though  it  may  happen  thai 
they  are  fometimcs  cxercifcd  by  the  fame  perfon,  arc  io  them' 
fclves  totally  diftiiift  and  feparatc.     If  fo  the  h€t  of  their  be- 
ing united  in  the  paftnerQiip  carried  on  between  the  dcfcndiot 
and  Dadlcy^  ought  to  have  been  proved^  whereas,  the  rc?crfe  ii 
the  truth  of  the  cafe.     For  it  is  admitted  they  took  no  procura- 
tion money,  and   there  is  no  evidence  of  any  profit  from  the 
money  in  their  hands.     On  the  contrary,  all  that  ChanAeri  re- 
ceived, was  punclually  paid  over  to  Bindley:  That  alone  there* 
fore  would  be  an  anfwer  to  the  prefcnt  demand.    Th?  rc^ipts 
they  gave,  were  feparate ;  not  "  for  partner  a/id/elfi*  but  '*/<' 
"  wiich  I  promtfe  to  account.'*    In  fliort,  the  whole  of  thetrant 
adion  was  entirely  foreign  to  the  partuerfliip,  and  wliairaca 
did,  plainly  (hewed  he  conCdercd  the  part  he  took  in  it,  as  his 
own  fcparate  a£k  and  deed  o^ly.    Therefore,  they  p»f«<'  ^ 
rule  might  be  made  abfolt^te. 

Lord  MANSFi£LD.---Both  parties  in  this  cafe  undoubtedly  a^ 

innocent  \  and  the  lofs.  that  will  fall  upon  the  defendaoti  if  ^^^ 

]y9     i 
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law  is  againft  lilm,  will  be  much  greater  than  that  which  will      1778k 
be  fuftaincd  by  the  plaintiff  if  he  fails.     It  is  indeed  fo  hard  a 


cafe  upon  the  defendant,  that  every  leaning  of  the  court  would      nftrjmt 
be  in  his  favour.    But  the  queftion  is,  «<  Whether,  in  point  <f    ^"a»*- 
**  law^  this  engagement  with  Dadley  does  not  make  Chambers 
•'  anfwerable  ?•' 

X  To  go  by  fteps.^It  is  neccflary  to  fee  what  the  buGncfs  was, 
"which  Dadlej  carried  on  alone,  before  his  connexion  with  the 
defendant  in  the  year  1776.  By  admiflion  of  the  counfel  on 
both  fides,  it  was  the  bufinefs  of  an  attorney  and  ccnve/ancer. 
By  proof  in  the  caufc,  it  appears  to  have  been  a  great  deal  morew 
For  he  had  many  appointments^  though  the  nature  of  them  is  , 
not  particularly  mentioned.  He  had.alfd  agfncieTy  and  was  clerk 
to  a  navigation.  But  there  is  no  pretence  that  he  ever  received 
procuration  money.  The  buGtrefs  of  conveyancing,  in  the  very 
nature  of  it^  as  carried  on  in  the  country,  is  this  :  Where  there  is 
an  attorney  or  counfel  of  credit,  they  receive  money  to  place  out 
upon  fecurities ;  and  perfons  who  want-  to  borrow,  as  .well  as 
thofc  who  want  to  lend,  apply  td  them  for  that  purpofe.  Their 
profit  arifes  from  having  the  money  in  their  hands,  before  it  is  laid 
out  upon  the  intended  fecurities ;  and  from  their  fees  and  bill  of 
charges  upon  the  conveyances  they  draw.  It  is  not  diputed 
but  that  this  was  the  nature  of  Dadley^s  conveyancing  bufi- 
nefs :  He  did  not  a£t  however  as  a  fcrivener,  who  fometimes 
does  not  touch  the  money ;  but  who  in  all  cafes  gets  procuration 
money.  There  is  no  proof  of  any  tranfa£tion  of  that  kind  ;  nor 
indeed  is  it  cudomary  for  attoniies  like  him  to  do  fo;  for  they 
get  profit  enough  without  it.  I  remember  a  cafe  before  me  of  a 
perfon  who  was  trufted  to  the  amount  of  many  thoufand  pounds, 
in  the  manner  I  have  dated  \  and  that  is  the  nature  of  the 
bufinefs. 

This  was  the  bufinefs  of  Dadley ^  before  the  partner/hip.  Let 
us  fee  then,  what  was  the  nature  of  the  partnerfliip,  afterwards 
entered  into  between  Dadley  and  the  prefent  defendant ;  whether 
it  was  a  general partnerfbip  in  all  Dadley* %  bufinefs,  or  confined  to 
one  particular  branch  of  it  only ;  for  to  be  fure,  there  may  be 
fuch  a  confined  partnerfbip.  The  evidence  as  to  this  point  con- 
fids  in  the  heads  and  terms  of  an  agreement  entered  into  between 
them,  which  were  afterwards  extended  and  reduced  into  form. 
From  them  it  appears,  there  was  no  particular  re(lri£lion  \  it 
was  not  to  be  confined  to  fuits,  nor  conveyancing  only,  but 
they  were  to  h^ partners  in  the  buftnefs  which  Mr.  Dadley  carried 

on. 
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177P.     **  Willclt^  the  fum  of  t8o/.  for  which  /promife  tomccmrJ  u  k\ 
<<  on  demand.'^ChainbirsJ* — Dadley  was  not  at  home,  wfaacL 


W*7^  fuai  was  paid.— Some  time  after,  the  plabtiffcalkd  at  the  o£:: 
CsAM-  to  pay  300/.  more,  part  of  the  remalaing  320/.  due.  Dadlgj*^ 
then  at  home,  WlUei  paid  the  money  to  bim\  and  in  retuni,  Ddr. 
gave  him  the  following  receipt :  *<  Received  on  account,  z 
<<  Mr.  Benjamin  Willeit^  300/.;  the  remainder  of  the  moocjc 
«  be  paid,  being  ^oL-Dadiej.*^  It  was  admitted,  diac  tb: 
defendant  Chamben  was  in  no  refpe^  P^^7  ^^  ^  fo^lFI'  ■ 
and  that  no  procuration  money  was  p^t  either  to  CImmken  a  ; 

Serjeant  Hill  and  Mr.  Gr^/ii,  who  ihewed  caofe,  vpd, 
that  this  was  not  diftinguifliable  from  the  common  caicofa 
furviving  partner,  who  is  always  liable  to  partacrihip  dcbcs. 

Mr.  Wallace^  Mr.  Newnham,  Mr.  Dunning^  and  Mr.  JfU't 
iontra^  in  fupport  of  the  rule,  contended,  that  this  xxvobBoA 
was  not  within  thecompafsof  the  partnerfliip,  which  wa  far 
the  purpofe  of  carrying  on  the  buGneft  of  aiUrmes  on^;  ^ 
that  oifcriveners.    A  money  fcrivener  is  a  perfon  who  rcodrci 
mo^zy  for  the  purpofe  of  deriving  fome  advantage  fron^' 
receipt  of  it.    But  a  mere  conveyancer,  as  fucfat  is  by  no  meiu 
a  money  fcrivener.    His  bufinefs  is  only  to  draw  decdi  ^ 
writings  for  the  transfer  of  property  from  one  man  to  snotbcr; 
and  his  profit  arifes  from  his  bill  of  fees  and  charges  for  fo  do- 
ing.    The  two  branches  therefore,  though  it  may  happen  that 
they  arc  fometimes  cxercifcd  by  the  fame  perfon,  arc  la  tbcc- 
felves  totally  di(liu£l  and  feparate.     If  fo  the  h£t  of  dicirbe* 
ing  united  in  the  partnerQiip  carried  on  between  the  defcndxai 
and  Dadliy^  ought  to  have  been  proved;  whereas,  the  reverfe  it 
the  truth  of  the  cafe.     For  it  is  admitted  they  took  no  procura- 
tion money,  and   there  is  no  evidence  of  any  profit  from  tbc 
money  in  their  hands.     On  the  contrary,  all  that  CAamkn  »• 
cetved,  was  punctually  paid  over  to  Bindley:  That  alone  there- 
fore would  be  an  anfwer  to  the  prefent  demand.     The  Jtocjfi 
they  gave,  were  feparate ;  nol  "  for  partner  and/el/;"  but  V*' 
**  wbicb  I  promr/e  to  account  J**     In  (hort,  tfee  whole  of  thctran(' 
adion  was  entirely  foreign  to  the  partuerlhip,  andwhairirl 
did,  plainly  (hewed  he  coiiCdcTcd  the  part  he  took  in  it,  asli» 
own  feparate  a£k  and  deed  ouly.    Therefore,  they  pray^J  ^ 
rule  might  be  made  abfolt;te. 

Lord  Mansfield.-— Both  parties  in  this  cafe  undoubtedly  sR 
innocent }  and  the  lofs.  ths^t  will  fall  upon  the  defendaot,  "i^ 

]ye 
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taw  18  againft  him,  will  be  much  greater  than  that  which  will      1778k 
be  fuftaincd  by  the  plaintiff  if  he  fails.     It  is  indeed  fo  hard  a 


cafe  upon  the  defendant,  that  every  leaning  of  the  court  would      wrfiil 
be  in  his  favour.    But  the  queftion  is,  "  Whether,  in  paint  of    ^"*»*- 
*'  law^  this  engagement  with  Dadley  does  not  make  Chamben 
•*  anfwerable  ?*' 

xTo  go  by  ftcps.^It  is  neccflary  to  fee  what  the  buGncfs  was, 
which  Dadley  carried  on  alone,  before  his  connexion  with  the 
defendant  in  the  year  1776.  By  admiflion  of  the  counfel  on 
both  Gdes,  it  was  the  bufinefs  of  an  attorney  and  conveyancer. 
By  proof  in  the  caufc,  it  appears  to  have  been  a  great  deal  more^  , 
For  he  had  many  appointments^  though  the  nature  of  them  is  / 
not  particularly  mentioned.  He  had.aifd  agencies ,  and  was  cleri 
to  a  navigation.  But  there  is  no  pretence  that  he  ever  received 
procuration  money.  The  buGnefs  of  conveyancing,  in  the  verj 
nature  of  it,  as  carried  on  in  the  country,  is  this  :  Where  there  is 
an  attorney  or  counfel  of  credit,  they  receive  money  to  place  out 
upon  fecurities  ;  and  perfons  who  want-  to  borrow,  as  .well  as 
thofc  who  want  to  lend,  apply  to  them  for  that  purpofe.  Their 
fro/it  arifes  from  having  the  money  in  their  hands,  before  it  is  laid 
out  upon  the  intended  fecurities ;  and  from  their  fees  and  bill  of 
charges  upoYi  the  conveyances  they  draw.  It  is  not  diputed 
but  that  this  was  the  nature  of  Dadlef%  conveyancing  buG- 
nefs :  He  did  not  a£t  however  as  a  fcrivener,  who  fometimes 
does  not  touch  the  money ;  but  who  in  all  cafes  gets  procuration 
money.  There  is  no  proof  of  any  tranfaftion  of  that  kind  \  nor 
indeed  is  it  cuflomary  for  attomies  like  him  to  do  fo;  for  they 
get  proGt  enough  without  it.  I  remember  a  cafe  before  me  of  a 
perfon  who  was  trufted  to  the  amount  of  many  thoufand  pounds, 
in  the  manner  I  have  dated ;  and  that  is  the  nature  of  the 
buGnefs. 

This  was  the  buGnefs  of  Dadley^  before  the  partner/hip.  Let 
us  fee  then,  what  was  the  nature  of  the  partnerfliip,  afterwards 
entered  into  between  Dadley  and  the  prefent  defendant ;  whether 
it  was  a  generql partnerfiip  in  all  Dadley  z  buGnefs,  or  confined  to 
one  particular  branch  of  it  only;  for  to  be  fure,  there  may  be 
fuch  a  confined  partner/hip.  The  evidence  as  to  this  point  con- 
fifts  in  the  heads  and  terms  of  an  agreement  entered  into  between 
them,  which  were  afterwards  extended  and  reduced  into  form. 
From  them  it  appears,  there  was  no  particular  re(lri£lion ;  it 
was  not  to  be  confined  to  fuits,  nor  conveyancing  only,  but 
they  were  to  h^ partners  in  the  bufneft  which  Mr.  Dadley  carried 

on. 
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'77^*     **  JTir//^//,  the  fum  of  i8o/.  for  which  /promife  toaccwnt  hhf. 
•*  on  demand.^^Chatnbers^-^Dadley  was  not  at  home,  whcHtli 


Cham- 
9ist 


wjus^  funi  was  paid.— Some  time  after,  the  pbintiflF called  at  the  oSe: 
M-  to  pay  300A  more,  part  of  thq  remaiaing  320/.  due.  Dadley\x^ 
then  9t  horne^  fFii/el  paid  the  money  to  tim\  and  in  return,  Ds^, 
gave  him  the  following  receipt :  <<  Received  on  acconnt,  d 
<<  Mr.  Benjamin  JVUieit,  300/.;  the  remainder  of  the  monejte 
<<  be  paid,  being  20. L  —  Dadley.'^  It  was  admitted,  that  tk 
defendant  Ckamben  was  in  no  refpe£t  privy  to  the  forgtrj)  . 
and  that  no  procuration  money  was  paid^  either  to  Ciamkrs  a  i 
Dad/ey. , 

Serjeant  Hill  and  Mr.  Green^  who  ihewed  caufe,  aijoed, 
that  this  was  not  diftinguilhable  from  the  common  cafe  of  1 
furviving  partner,  who  is  always  liable  to  partnerfiitp  debts. 

Mr.  Wallace^  Mr.  Newnbamy  Mr.  Dunmng^  and  Mr.  Wbdcr^ 
eontra^  in  fupport  of  the  rule,  contended,  that  this  traafa&s 
was  not  within  thecompafsof  the  partnerfliip,  which  was  6r 
the  purpofe  of  carrying  on  the  buGneft  of'  aturnies  only;  «tf 
that  of /criveners,  A  money  fcrivener  is  a  perfon  who  rcccim 
mopey  for  the  purpofe  of  deriving  fome  advantage  fromtbe 
receipt  of  it.  But  a  mere  conveyancer,  as  fuch,  is  by  no  iscuti 
a  money  fcrivener.  His  buGnefs  is  only  to  draw  deeds  ani 
writings  for  the  transfer  of  property  from  one  man  to  inotkr't 
and  his  profit  arifes  from  his  bill  of  fees  and  charges  for  fo  tid- 
ing. The  two  branches  therefore,  though  it  may  happen  that 
they  are  fometimes  cxercifcd  by  the  fame  perfon,  are  id  than- 
feives  totally  dt(lin£l  and  feparatc.  If  fo  the  h&  of  their  be- 
ing united  in  the  partnerQiip  carried  on  between  the  de/enJacr 
and  Dadlcy^  ought  to  have  been  proved^  whereas,  the  re?erfc  is 
the  truth. of  the  cafe.  For  it  is  admitted  they  took  no  procura- 
tion money,  and  there  is  no  evidence  of  any  profit  fromtte 
money  in  their  hands.  On  the  contrary,  all  that  Chamkr.i^* 
ceived,  was  punctually  paid  over  to  Bindley:  That  alone  there- 
fore would  be  an  anfwer  to  the  prefent  demand.  The  re^ifn 
they  gave,  were  fcparate ;  not  "  {or  partner  and/elf^*'  but  ^^fr 
••  wbich  I  promt/e  to  account.**  In  (horti  the  whole  of  thctrant- 
adion  was  entirely  foreign  to  the  partuerfliip,  and  what  each 
did,  plainly  (hewed  he  conCdercd  the  part  he  took  in  it,  as  l^i^ 
own  feparate  ad  and  deed  o^ly.  Therefore,  they  prayed  the 
rule  might  be  made  abfoli^te. 

Lord  MANSFiELD.-^Both  parties  in  this  cafe  undoubtedly a^ 
innocent  i  and  the  lofs.  th^t  will  fall  upon  the  defendaot|  if  ^^ 

1?* 
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;.    taw  is  againft  liim,  will  be  much  greater  than  that  which  will      1778k 
:     be  fuftaincd  by  the  plaintiff  if  he  fails.     It  is  indeed  fo  hard  a     ■ 

WlLLBT* 

~     cafe  upon  the  defendant,  that  every  leaning  of  the  court  would      ^r/at 
k     be  in  his  favour.    But  the  queftion  is,  *<  Whether,  in  print  of    ^"*»*- 

••  /aw,  this  engagement  with  Dadley  does  not  make  Chambers 
:     ««  anfwcrable  ?•* 

X To  go  by  fteps.^Tt  is  neccflary  to  fee  what  the  buGncfs  was, 

which  Dadley  carried  on  alone,  before  his  connexion  with  the 

defendant  in  the  year  1776.     By  admiflion  of  the  counfel  on 

both  fides,  it  was  the  bufinefs  of  an  aitorney  and  ccnvejancer. 

By  proof  in  the  caufc,  it  appears  to  have  been  a  great  deal  more^ 

.      For  he  had  many  appointments,  though  the  nature  of  them  is    / 

.      not  particularly  mentioned.     He  had.aifd  agfncies^  and  was  clerk 

^     to  a  navigation.    But  there  is  no  pretence  that  he  ever  received 

procuration  money.     The  bufirtefs  of  conveyancing,  in  the  very 

'      nature  of  it,  as  carried  on  in  the  country,  is  this  :  Where  there  is 

an  attorney  or  counfel  of  credit,  they  receive  money  to  place  out 

upon  fecurities  ;  and  perfons  who  want-  to  borrow,  as  .well  as 

\      thofc  who  want  to  lend,  apply  to  them  for  that  purpofe.   Their  . 

profit  arifes  from  having  the  money  in  their  hands,  before  it  is  laid 

out  upon  the  intended  fecurities ;  and  from  their  fees  and  hill  of 

charges  upon  the   conveyances  they  draw.     It  is  not  diputed 

but  that  this  was  the  nature  of  Dadiey^s  conveyancing  bufi- 

nefs :  He  did  not  a£t  however  as  a  fcrivener,  who  fometimes 

does  not  touch  the  money ;  but  who  in  all  cafes  gets  procuration 

money.     There  is  no  proof  of  any  tranfaftion  of  that  kind  ;  nor 

indeed  is  it  cudomary  for  attornies  like  him  to  do  fo;  for  they 

get  profit  enough  without  it.    I  remember  a  cafe  before  me  of  a 

perfon  who  was  trufted  to  the  amount  of  many  thoufand  pounds, 

in  the  manner  I  have  dated ;  and  that  is  the  nature  of  the 

bufinefs. 

This  was  the  buGnefs  of  Dadley,  before  the  partner/hip.  Let 
us  fee  then,  what  was  the  nature  of  the  partnerfliip,  afterwards 
entered  into  between  Dadley  and  the  prefent  defendant ;  whether 
it  was  a  general partnerfhip  in  all  Dadley^  bufinefs,  or  confined  to 
one  particular  branch  of  it  only ;  for  to  be  fure,  there  may  he 
fuch  a  confined  partnerfhip.  The  evidence  as  to  this  point  con- 
fids  in  the  heads  and  terms  of  an  agreement  entered  into  between 
them,  which  were  afterwards  extended  and  reduced  into  form. 
From  them  it  appears,  there  was  no  particular  re(lri£lion ;  it 
was  not  to  be  confined  to  fuits,  nor  conveyancing  only,  but 
they  were  to  ht partners  in  the  bufinefs  which  Mr.  Dadley  carried 

on. 
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t^^9•     **  WUUtt^  the  fum  of  180/.  for  which  /promife  U account  to  bm 
<*  on  demand,^^Cbatnbers/* — Dadiey  was  not  at  home,  when  this 


^  w/I7^  furn  was  paid,— Some  time  after,  the  plaintiff  called  at  the  office 
CsAM-  to  pay  300 A  more,  part  of  the  remaioing  3  20 A  due.  DadUj  being 
then  at  home^  WilUt  paid  the  money  to  btm\  and  in  retnniy  Dailn 
gave  him  the  following  receipt ;  *^  Received  on  accoant,  of 
<<  Mr.  Benjamin  Willctt^  300/.;  the  remainder  of  the  money  to 
«  be  paid,  being  2QL  —  DadUj/*  It  was  admitted,  that  the 
defendant  Ckamben  was  in  no  refpe&  privy  to  the  forgery  ^ 
and  that  no  procuration  money  was  paidj  either  to  Cbamkcrs  or 
Dadiey. 

Serjeant  Hill  and  Mr.  Green^  who  ihewed  caufc,  aigued^ 
that  this  was  not  diftinguifliable  from  the  common  cafe  of  a 
furviving  partner,  who  is  always  liable  to  partaerihip  debts. 

Mr.  Wallace^  Mr.  Newnham,  Mr.  Dunning^  and  Mr.  IFiekr^ 
iontra^  in  fupport  of  the  rule,  contended,  that  this  tranfaflioa 
was  not  within  the  compafs  of  the  partnerfliip,  which  was  for 
the  purpofe  of  carrying  on  the  buGneft  of'  attomies  cfUji  nst 
that  oifcriveners.  A  money  fcrivener  is  a  perfon  who  receives 
money  for  the  purpofe  of  deriving  fome  advantage  from  the 
receipt  of  it.  But  a  mere  conveyancer,  as  fuch,  is  by  no  meaoi 
a  money  fcrivener.  His  buGnefs  is  only  to  draw  deed^  and 
writings  for  the  transfer  of  property  from  one  man  to  another  i 
and  his  profit  arifes  from  his  bill  of  fees  and  charges  for  fo  do- 
ing. The  two  branches  therefore,  though  it  may  happen  that 
they  are  fometimes  exercifed  by  the  fame  perfon,  are  in  thcm- 
felves  totally  di(liii£l  and  feparate.  If  fo  the  tzCt  of  their  be- 
ing united  in  the  partnerQiip  carried  on  between  the  defendaot 
and  Dadlcy^  ought  to  have  been  proved\  whereas,  the  reverfc  ii 
the  truth  of  the  cafe.  For  it  is  admitted  they  took  no  procura- 
tion money,  and  there  is  no  evidence  of  any  profit  from  the 
money  in  their  hands.  On  the  contrary,  all  that  Chambers  re* 
ceived,  was  punctually  paid  over  to  Bind/ey:  That  alone  there- 
fore would  be  an  anfwer  to  the  prefent  demand.  The  re^ipts 
they  gave,  were  feparate ;  not  "  for  partner  and/e/f;**  but  ••yir 
**  wbicb  I  promt/e  to  account,'*  In  (hort,  the  whole  of  the  tranf* 
adion  was  entirely  foreign  to  the  partuerfliip,  and  what  each 
did,  plainly  (hewed  he  conCdercd  the  part  he  took  in  it,  as  his 
own  feparate  zGt  and  deed  ouly.  Therefore,  they  prayed  the 
rule  might  be  made  abfoli^te. 

Lord  MAN8FiELD.-«-Both  parties  in  this  cafe  undoubtedly  are 
innocent  \  and  the  lofs.  th^t  will  fall  upon  the  defendaot,  if  the 

l;i\r 
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hw  U  againft  him,  will  be  much  greater  than  that  which  will      1778* 
be  fuftained  by  the  plaintiff  if  he  fails.     It  is  indeed  fo  hard  a 


cafe  upon  the  defendant,  that  every  leaning  of  the  court  would      nferfut 
be  in  his  favour.    But  the  queftion  is,  "  Whether,  in  point  of     j"^**'' 
««  Afw,  this  engagement  with  Dadky  does  not  make  Cbamben 
"  anfwerable  ?•' 

yJTo  go  by  fteps.— It  is  neccflary  to  fee  what  the  bufinefs  was, 
which  Dadtey  carried  on  alone,  before  his  connexion  with  the 
defendant  in  the  year  i??^*  By  admiflfion  of  the  counfel  on 
both  fides,  it  was  the  bufinefs  of  an  attorney  and  conveyancer* 
By  proof  in  the  caufc*,  it  appears  to  have  been  a  great  deal  more^  , 
For  he  had  many  appointments^  though  the  nature  of  them  is  , 
not  particularly  mentioned.  He  had.alfd  ag^ncier^  and  was  clerk 
to  a  navigation.  But  there  is  no  pretence  that  he  ever  received 
procuration  money.  The  bufirfefs  of  conveyancing,  in  the  very 
nature  of  it,  as  carried  on  in  the  country,  is  this  :  Where  there  is 
an  attorney  or  counfel  of  credit,  they  receive  money  to  place  out 
upon  fecurities  ;  and  perfons  who  want-  to  borrow,  as  .well  as 
thofc  who  want  to  lend,  apply  to  them  for  that  purpofe.  Their  . 
profit  arifes  from  having  the  money  in  their  hands,  before  it  is  laid 
out  upon  the  intended  fecurities;  and  from  their  feet  and  hill  of 
charges  upon  the  conveyances  they  draw.  It  is  not  diputed 
but  that  this  was  the  nature  of  Dadley^s  conveyancing  bufi- 
nefs :  He  did  not  a£l  however  as  a  fcrivener,  who  fometimes 
does  not  touch  the  money ;  but  who  in  all  cafes  gets  procuration 
money.  There  is  no  proof  of  any  tranfa£lion  of  that  kind ;  nor 
indeed  is  it  cudomary  for  attoniies  like  him  to  do  fo;  for  they 
get  profit  enough  without  it.  I  remember  a  cafe  before  me  of  a 
perfon  who  was  trufted  to  the  amount  of  many  thoufand  pounds, 
in  the  manner  I  have  dated ;  and  that  is  the  nature  of  the 
bufinefs. 

This  was  the  bufinefs  of  Dadley^  before  the  partner/hip.  Let 
us  fee  then,  what  was  the  nature  of  the  partnerfliip,  afterwards 
entered  into  between  Dadley  and  the  prefent  defendant ;  whether 
it  was  a  general partnerfbip  in  all  Dadley  %  bufinefs,  or  confined  to 
one  particular  branch  of  it  only;  for  to  be  fure,  there  may  he 
fuch  a  confined  partnerfbip.  The  evidence  as  to  this  point  con- 
fifts  in  the  heads  and  terms  of  an  agreement  entered  into  between 
them,  which  were  afterwards  extended  and  reduced  into  form. 
From  them  it  appears,  there  was  no  particular  reftridiion ;  it 
was  not  to  be  confined  to  fuits,  nor  conveyancing  only^  but 
they  were  to  h^  partners  in  the  bufinefs  which  Mr.  Dadley  carried 

on* 
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1778*     on.    Each  was  10  be  wor  A  a  certain  (uni. — The  profits  are  (ta:c( 
at  800  /.«— Then  it  is  agreed  that  a  provi&on  (hall  be  made  for  tb 


vtrfut  ^^^^^7  of  whichever  of  them  flu)uld  happen  to  die  firft.  Adc 
.Cham,  then  comes  the  following  clau/e  attheend^  which,  thoogh  cm 
taken  notice  of  by  the  counfel  on  either  fide,  is  very  materuib 
deed  upon  this  occafion.  My  ob]c(k  in  examining  it  particu* 
larly,  was  to  fee  whether  it  contained  any  reftrifiion.  The  cli\ik 
is  iliis :  *<  Note,  this  fcheme  of  partnerlhip  is  intended  to  in- 
**  c\\xdc  all  Mr.  Dadlffs  prefent  and  future  pra£lice  and  aj^ior- 
"  ments,  fuch  2ls  agencies,  navigation-clerk,  &c. :  But  not  to  extcrf 
•*  tcTany  public  office  or  place,  which  may  at  any  future  timcw 
*«  given  to  either  of  the  parties."  The  only  reftridlion  thercfotr 
is  that;  or  more  properly  fpeaking,  it  is  the  only  exception  !j 
this  general  partnerfliip. 

Thus  the  partnerfliip  commences,  without  waiting  for  aniclei; 
and  from  that  time,  the  hufinefs  was  carried  on  in  partncrihip. 
One  branch  of  thai  hufinefs  was  conveyancing.     Incident  tof> 
vejancing  is  the  receiving  of  money  to  place  out  upon  fecuritics- 
Receiving  xifrom  the  lender  to  advance  to  the  borrower,  and  ai 
ing  for  both  parties  refpe&ively*     From  that  the  profit  ariiVj; 
not  from  procuration  money^  but  from  the  money  lying  in  tkii 
hands  before  it  is  placed  out ;  and  when  placed  out,  from  il:^ 
charges  and  fees  for  dra\?ing  and  engroffing  the  conveyances. 
The  fafts  then  are  fhortly  ihefe :— The  plaintlflF  iniletty  want- 
ing to  place  otU  a  fum  of  500  /.  applies  to  the  office  without  mik- 
ing any  diftin£lion  between  the  two  partners.  The  firR  fum  k 
advances  is  180/.  This  he  pays  to  Chambers  who  gives  a  gcccr*! 
receipt  for  it,  not  exprelfing  it  to  be  for  Dadley^  or  for  whit  a 
whofe  ufe;  but  making  him felf  accountable  for  tlie  amount  oa 
demand.  He  receives  it  therefore  as  the  principal,  not  as  the  s;(^ 
of  DaJley :  And  it  is  admitted  he  knew  the  ufe,  by  placing  it^ 
upon  the  fecurity  for  which  it  was  put  into  his  hands.   TU  ^ 
next  fum,  >phich  was  300/.  is  paid  by  the  plaintiff  to  J?^^ 
who  receives  it  exa£tly  in  the  fame  manner  as  Chambers M^ 
former  fum,  as  principal,  and  gives  a  receipt  for  ir,  not  35  m 
(o  much  money  to  be  placed  out,  but  as  the  fuo^  for  vbichi^^ 
was  to  be  accountable.    The  two  fums  together  come  ^i^^ 
20  /.  of  what  was  wanted  upon  the  fecurity — Afterwards  tte 
*  bill  for  conveyancing  is  brought  in.     Hughes  biting  the  origtf 

mortgagor,  if  he  had  not  been  a  fiftitious  perfon,  and  ^ 
wanted  a  further  fum  of  money  upon  the  affignment,  beiho^ 
have  paid  Che  expence  of  conveyancing.    But  the  bill  is  brouf'^ 


BESS* 
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in,  to  due  plaimiff,  and   made  out  <'  debtor  to  CbamUrs  and      1778. 
«<  DaJ!ey"  Chambers  receives  the  money,  and  gives  a  receipt  for   ■ 
it.     In  that  tranfadlion  therefore!  he  is  clearly  conGdered  as  a     ^i^^J^ 
partrnff  and   the  tranfa£lion  itfelf  as  a  partner/tip  tranfaSion*     ^J*^^^* 
If  Dadley  had  received  procuration  money,  and  that  kind  of 
dealing  had  b^n  excepted  out  of  the  articles  1  or,  if  feparate  ac- 
counts had  been  kept  of  the  money  got  by  thefe  tranfadions, 
and  it  had  all  been  fet  down  to  the  profits  of  Dadlej  only,  it  might 
have  varied  the  cafe:  And  Mr.  ]\iKv:z  JJbburJl^  who  tried  the 
caufe,  would  have  been  very  glad  to  have  given  a  direflion  in  fa- 
vour of  the  defendant.  He  fuffcrs  by  the  rafcality  of  a  man  who 
had  a  very  good  chara£ler.     I  am  very  forry  for  the  defend^t ; 
but  upon  this  evidence  I  cannot  fay,  but  that  it  is  a  partnerjbip 
tranfaBion. 

Mr.  Newnham  informed  the  court,  that  the  bill  included  other 
bufinefs  as  well  as  the  particular  tranfa&ion  of  the  mortgage. 

Lord  Mansfield  faid,  tijat  proves  nothing,  but  that  in  gene- 
ral they  wexe  partners  in  the  fees  of  conveyancing. 

Per  Cur.    Rule  for  a  new  trial  difcharged. 


Power  verfus  Wells. 

Same  dg$% 

Idem  ^^r^i  Eundem. 

T  TPON  {hewing  caufe  againft  a  new  trial,  in  the  above  caufes,  ir  money 
^  Mr.  Tuftice  AJbhurft.  before  wKom  they  were  tried,  re-  *"**  *  *^(* 

•:  -^        -^  '  '         •  '  aie  given  in 

ported  as  follows  :  exchange fcr 

Tiht  Jlr/l  was  an  a£lion  for  money  had afut received j  brought  to  horfe  v>ar* 

recover  a  fum  of  twenty-one  pounds  paid  by  the  plaintiff  upon  ^^^i/^'^* 

the  exchange  of  a  mare  of  his,  for  a  horfe  of  the  defendant;  uafiundAt 

which  the  defendant  nvarratited  to  be  found j  but  which  was  »aionfor"* 

clearly  proved  to  be  unfound  at  the  time.     Immediately  upon  ^"CK  ^^ 

difcovering  that  the  horfe  was  unfound,  the  plaintiff  fent  it  back,  isn^/  a^ro- 

together  with  a  letter  by  a  perfon  who  put  the  letter  and  halter  {^J^^J^ 

into  the  defendant's  hands  in  the  defendant's  yard,  but  he  re-  ranty — Nor 

f ufcd  to  take  them.    The  perfon  at  the  fame  time  demanded  the  Ti^i^'^ 

twenty  guineas  and  the  plaintiff ^s  mare  given  in  exchange ;  but  ^'  ^^^ 

the  defendant  faid  'he  had  fold  her,  that  he  would  have  nothing  be^fe  the' 

to  do  with  the  perfon  fcnt  by  the  plaintiff,  and  turned  him  out  ^/^^/Jf  ** 

of  his  yard.    Upon  which  the  plaintiff  brought  both  the  9bove 

anions. 

The 


Pew  IK 

mtrfia 
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Thtficond  was  an  a£Uon  of  trover  iat  the  mare :  Bodi  caifei 
ftood  for  trial  in  the  paper  together.  As  to  the  firft,  an  o^ 
je£lion  was  made  at  the  trial  to  the  form  of  the  a£lioni  aod  I 
'  was  vet?  doubtful  how  far  it  was  maintaiaable.  But  it  vs 
agreed  that  I  ihoiild  fum  it  up  to  tlie  jury,  aod  if  they  flKwld 
be  of  opinion  with  the  plaintiff  upon  the  faQs  proved,  then,  la- 
Head  of  making  a  fpecial  cafe,  it  (hould  be  put  in  the  form  oft 
moj^ion  for  a  new  trial.  The  jury  found  for  the  plaintiff.  At 
to  the  fecond  action,  it  was  agreed  that  a  verdid  fliould  betaka 
for  the  plaintiff  upon  the  evidence  given  in  the  firft  caufe,  bat 
with  liberty  to  move  for  a  new  trial ;  and  it  was  undeiftood  Ir- 
tween  the  parties,  that  the  defendant  (hould  be  entitled  to  tk 
fame  redrefs  in  both  caufes,  in  cafe  the  opinion  of  the  omn! 
fliould  be  in  his  favour,  as  if  the  whole  had  been  ftated  io  tbc 
form  of  a  cafe. 

Upon  (hewing  caufe,  the  queftion  was,  Whether  the  aboR 
a&ions  were  rightly  conceived  ?  or.  Whether  the  plaintiff  (boibil 
not  have  brought  a  fpecial  a£tion  on  the  cafe  ?  Mr.  Whekr  for 
the  plaintiff!    Mr.  Newnham  for  the  defendant. 

The  court  were  of  opinion  that  both  a&ions  were  n^ancnvL 
I  ft,  The  adion  for  money  had  and  received^  with  no  otter  mfiii 
was  an  improper  adion  to  try  the  warranty*,  ad.  The  z6x» 
of  trover  could  not  be  maintained,  becaufe  the  property  was /rs^ 
ferredhf  the  exchange.— Accoxdinglj  a  nonfuit  was  ordered  to 
be  entered  up  in  both  caufes* 

•  Vide  Stuart  t.  HPi/H^ix,  Jhugl.  Ref,  18.  and  nott  the  difermce  htt^tent^ 
lor  money  had  and  received  tnty^  and  an  adiooof  •Jwmfft  to  try  the  wtrrast^ 


^''f*  Cooke  verfus  Booth. 

A.  dcroifed  THIS  was  a  cafe  out  of  Chattcery  for  the  opinion  of  til 

thc^ivcJ  ^^^^^  '^^^^^e  »«^  fubRance  as  follows:  That  Robert  Bd^ 

of  Che  faid  bv  indenture,  demifed  certain  premifes  to  one  Otho  Cooker  fe'^' 

ir.  and  '  . 

0/  C  and  D.9  and  €w*nantedi  that  if  Che  faid  B,^  hie  heirf»  ^r«  flioukl  be  minded  ai  tct 
deceafe  of  the  faid  B»  C  and  D.,  or  any  of  thrm,  to  furrender  the  laid^demiic,  and  take  < 
new  Uaje,  and  thereby  add  a  ntw  ttft  to  the  then  two  in  beings  In  lieif  of  tlie  hft  h  ^joa 
that  then  lie  the  faid  *4*  his  beirtf  &c.  upon  payment  for  evenf  life  (o  to  ^  added|  in  hn4 
the  life  of  every  0/  them  fo  dying,  would  grant  aurttr  leafe  Ibr  the  Urea  of  the  rtcw  perfons  mb« 
in  the  former  leafe,  and  of  fach  ether  ferfin  at  the  faid  B.*  his  heirs,  *c.  Ihould  afpoitf  <* 
lieu  of  the  ftrfin  named  in  the  preceding  leafe,  as  tlie  fame  fliouId  rekfffivelj  die,  ^^^[^ 
Jfame  rent  and  <oveistfffr<«<^There  had  bven  Juccfffinte  renewals  from  the  time  of  a  <o^ 
leafe  granted  by  the  anccftor  of  jt, ;  and  in  eacbf  a  like  covenant  for  renewal.  HeM  ^ 
A.  and  hit  ancehon  had,  by  tbeimcw  «^i,  couilnicd  chit  to  be  a  covenant  fbr  a  ff't^^ 
aruMiU 
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Kvesof  the  faid  0/&  Cocke^  Elizabeth  Coohe^  and  Robert  Ci>ote\     1778. 
and  the  faid  Robert  Booth  thereby  covenanted  as  follows  ;  •*  that  .    ■ 

"  if  the  faid  Otho  Cooke,  his  heirs  and  affigns,  (hall  be  minded,  at  ^Z" 
"  the  deceafe  of  the  faid  O.  C,  E,  C.  and  R.  C.  or  any  ofthentj  to  B«otji. 
**  furrcndcr  this  prefcnt  indenture,  and  take  anew  leafe  of  the 
*'  faid  premifesy  and  thereby  add  one  new  iife  to  the  then  tioo  in 
"  being,  in  lieu  of  the  lifefo  dying ;  that  then  the  &id  R.  ,B.  his  heif  s, 
•*  fsfc.  upon  requeftj  on  fuch  furrender  of  the  leafe  then  in  being, 
**  and  upon  payment  of  one  broad  piece  of  gold  of  twenty^two 
**  (hillings  value,  or  twenty-two  fhillings  in  filver,  to  the  faid 
**  R.  B.  his  heirs, .  i^r.  for  every  life  fo  to  be  added  in  lieu  of 
*•  the  life  of  every  of  them  fo  dying,  and  at  the  proper  cofts  of  , 
•*  the  faid  Otho,  without  demanding  any  further  fine  for  the 
**  fame,  (hall  and  wiH  grant  and  execute  unto  the  faid  Otho  Cooke, 
*^  his  heirs,  isfc.  a  new  leafe,  for  the  lives  of  the  two  perfons 
^  Darned  in  the  former  leafe  as  (hall  be  then  living,  and  of  fuch 
*<  other  perfonj  as  the  (aid  Otho  Cooke,  his  heirs  or  aHigiis,  (hall 
*'  nominate  and  appoint,  in  lieu  of  theperfon  named  in  the  pre** 
*<  ceding  leafe,  as  the  fame  (hall  refpedively  happen  to  die,  uiv- 
'  **  der  the  beforementioned  annual  rent,  and  the  fame  covenants 
"  therein  contained." — This  leafe  bore  date  the  aad  of  Decembet^ 
1749,  and  there  had  been  fucceffive  renewals  containing  the 
fame  c/aufe  of  renewal,  from  the  time  of  a  former  }eafe,  grants 
ed  by  the  anceftor  of  the  faid  Robert  Booth,  bearing  date  the 
3d  of  Augufl  1 588,  down  to  the  date  of  the  leafe  in  queftion : 
viz.  A  renewal  by  the  faid  Robert  Booth  in  the  year  1725  ;  ano. 
ther  on  the  9th  of  November  1746  ;  another  on  t^e  ift  of  iv« 
hruary  1748,  which  was  granted  to  the  faid  Or^oupon  the  fame 
lives  as  the  leafe  in  queftion ;  and  then  the  prefent  leafe  was 
granted. — In.  January  1773,  the  (zid  Otho  Cooke  died ',  where- 
upon  the  plaintiff,  his  widow,  and  Robert  Cooke,  his  cldeft  fon^ 
(fince  deceafed,)  became  entitled,  as  devifees  under  the  will  of 
the  faid  Otho,  to  the  leafehold  premifes  for  their  joint  lives. 
Shortly  after,  a  new  leafe,  in  precifely  the  fame  terms  as  the  leafe 
of  the  aad  of  December  1749,  was  tendered  to  the  defendant 
to  execute  for  the  lives  of  the  faid  Elizabeth  and  Robert  Cooke, 
znd  alfo  for  the  life  of  James  Cooke :  But  the  defendant  refufed 
to  execute  it.  Soon  after,  Robert  Cooke,  another  life  named  in 
the  faid  leafe  ef  1749,  died:  whereupon,  another  indenture  in  the 
like  words,  except  that  the  name  of  Mary  Cooke  was  inferted 
inftcad  of  Robert  Cooke,  was  tendered  to  the  defendant,  who  re- 
fufed to  execute  it,  bccaufe  it  contained  a  goveqant  for  renewal 
Vot.II.  ©4  pn 
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1778.     ^^  *^C  death  of  Jamts, znd  Mary  Cooke^  who  were  not  any  of 
*  the  lives  named  in  the  original  leafe  of  1 749 :  But  he  was  villia^ 

T^^fui  to  renew,  on  the  death  of  FJizabetb  Cooke^  for  the  lives  of  the  fiii 
^om.  James  ^id  Mary,  and  for  fuch  other  perfon  as  the  reprefenutlTcs 
of  Otbo  (houid  nominaite»  in  lieu  of  the  faid  E/ixabethf  and  fc7 
the  life  of-the  longed  livcjr  of  them  the  faid  James  and  Man, 
and  fuch  other  perfon  fo  nominated^  on  payment  of  twenty-two 
(hillings,  and  fubjefl  to  the  rents  and  covenants  10  the  origxoil 
leafe  ;  but  not  to  renew  any  farther.  The  queftion  was,  Whe- 
ther the  leafe  fo  tendered,  or  offered  to  be  executed  by  the  de- 
fendant John  Gore  Boothy  be  an  execution  of  the  covenant  in  tL: 
faid  leafe,  dated  the  22d  of  December  1749  ? 

Mr.  ff^/fon  for  the  plaintiff  ftatcrf  the  queftion  to  be.  Whether 
the  defendant,  as  devifte  of  R&bert  Booth  :he  leffor^  was  boun^ 
to  add  any  covenant  forTcncwal  after  the  death  of  JUaryCxIu^ 
or  in  other  words,  Whether  this  were  a  covenant  for  a  perpeiud 
.  renewal?  And  he  contended  it  was.  In /r^//7/7^ fuch  covenants 
aire  frequent :  And  the  cafe  o(  Bridges  ytrfus  Hiuicock,  Dsss. 
Proc.  15th  Ji/ne  1715,  and  Furnival  v,  Crenve,  3  Atk.  83. 
fliew  that  fuch  a  covenant  is  not  illegal  in  England.  The  quef-* 
tion  then  is,  Whether  the  Icffor  has  or  has  not  made  fuch  a  co- 
venant? As  to  that^  he  certainly  has  covenanted,  that  the  fame 
covenants  as  were  in  the  old  leafe  ihould  be  inferred  in  the  nev 
leafe.  It  cannot  therefore  be  prefumed,  that  the  covenant  for 
renewal  was  not  in  the  contemplation  of  the  parties  :  And  i 
it  was,  it  is  clear  they  niuft  have  intended  it  to  be  ge/ieral,(S 
it  would  have  been  reftrained.  But  it  is  clear  from  the  tencs 
of  the  covenant,  that  it  was  intended  to  be  general :  For  it  is 
not  confined  to  the  lives  named  in  the  orig^inal  leafe  of  1749; 
but  the  words  are,  "  that  he  will  grant  a  new  leafe  for  the  lives 
*<  of  the  two  perfons  named  ;n  the  former  leafe,  and  of  fuch  oihit 
<*  perfon  as  (hall  be  nominated  in  liciU  of  the  life  named  in  the 
«<  preceding  leafe,  as  the  fame  fliall  refpeBively  die^  under  the 
^^  fame  covenants.  He  cited  the  cafes  of  Bridges  verfus  Hitchctck  • 
<<  and  Furnivai  verfus  Crewe,  before  mentioned  j  and  conclud^i 

•  The  dcmifc  in  that  cafe  was  of  a  mil/  5  and  the  covenant  as  follows ;  "  Tlar 
*'  if  the  leflce,  his  executors,  &c  fhould  before  the  expiration  of  t!»«termfcf 
"  m>ndcd  to  renew,  then  upon  application,  &c.  the  leflbr,  hts  htir«  or  ai5i?r», 
**  (hould  i^rant  fuch  further  leafe  as  (hould  by  the  lefTec,  his  executors,  &c*  ^ 
**  defutdf  vfitbota  any  ffti  t»  he  dtmanded  therefore,  and  under  the/«i*«  rtttii^do^ 
<<  vcnants  ok/j,  as  in  this  leafe/'    yiJg  this  cafe,  BtvumU  P^r/.  CaJ*  W.  i.  /•  p^ 
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with  hoping  that  the  court  would  iodine  in  favour  of  the     1778. 
plaintiff.  *■ 

Mr.  j/rdeft  contra^  contended,  that  the  covenant  could  not  ^^y^* 
be  extended  further  than  an  agreement  to  renew  upon  the  death  B«ot«# 
of  each  of  the  three  lives  named  in  the  leafe  of  December  %2i% 
1749.  He  agreed  fuch  a  covenant  was  not  in  itfelf  illegal: 
But  it  was  eflential  that  there  (hould  be  a  mutuality  of  advan- 
tage ;  whereas,  here  all  the  advantage  was  on  the  fide  of  the 
leflle.  ^  He  faid,  the  cafes  of  Bridges  vcrfus  Hitchcock  and  Fur^ 
nival  verfus  Creive^  were  diftinguiihable  from  the  prefent^  and 
the  latter  indeed  rather  in  favoui*  of  the  defendant ;  for  there 
the  determination  of  Lord  Hardwicke  was  grounded  upon  the 
words  *<  and  fo  to  continue  renewing,  lie.  from  time  to  time^ 
Here,  the  words  are  not  fo  general :  Befides  the  covenants  on 
the  pari  of  the  It^tt  in  the  original  leafe  are  totally  inconfiRent 
with  .a  perpetual  right  to  renew  j  for  fome  of  them  are,  that  ^ 
he  will  leave  certain  things  on  the  premi/es.  He  cited  Hyde 
verfus  Skynner,  2  P.  If'ms.  196.  to  ftiew,  that  the  court  in 
general  would  lean  againft  perpetual  leafes  :  And  RuJeJ  v.  ^ 
Darwin,  I  ft  July  1767,  coram  Lord  Camden,  where  the  demife 
was  **  for  99  years,  or  three  lives,  if  they  ihould  fo  long  live.** 
The  lefTor  covenanted,  that  he  wouki,  upon  the  death  of  either 
of  the  parties,  add  a  new  life,  upon  payment  of  150  A  if  one 
only  (hould  die  ;  500  /.  if  two,  and  1,100  /.  if  all  three  died,  at 
and  under  the  Hie  rents  and  covenants:  Lord  Camden  held,  that 
the  leflbri;i^as  under  no  obligation  to  renew  for  more  than  three 
lives,  and  that  the  covenant  of  renewal  need  not  be  inferted. 

Lord  Mansfield.  —The  queftion  in  all  thefc  cafes  is.  Whether 
''  under  tht/ame  rents  and  covenants^'  (hall  be  conftrued  inclujive 
or  excluftve  of  the  claufe  of  renewal.  And  arguments  drawn 
from  every  part  of  the  agreement  are  material.  Here,  the  par- 
ties tli^mfclves  have  put  the  conftru£tion  upon  it :  for  there  have 
been  frequent  renewals,  and  in  all  of  them  the  covenant  of  re* 
newal  has  been  uniformly  repeated.  How  then  (hall  the  court 
fay  the  contrary  ?  ' 

WiLLEsJuftice.— Theaa  of  the  parties  feems  to  difference 
this  cafe  from  all  the  cafcfs  cited.  Here,  there  have  been  four 
or  five  renewals,  all  in  the  fame  terms.  I  do  not  think  others- 
wife,  that  Furnival  verfus  Crewe  would  be  a  fufficient  authd* 
rity  alone  to  determine  this  cafe  \  becaufe  there,  the  additional 
words  "  and  fo  to  continue  rene  wing,^^m  time  to  time,  were  infert- 
•<  cd/*    But  the  cafe  of  Bridges  vcrfus  HitchsoA  is  very  much  th^ 

Dd  2  fame 
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177?.     fame  as  this.    For  there,  the  words  were,   "under  the  f^me 

*  "  rents  and  covenants/*  and  no  other  words.    I  cannot  fay  that 

verjus      !n  ^h^s  country^  this  kind  of  leafe  (hould   be   much   faYourcd, 

*^^"*     though  the  inducement  for  granting  them  in  Ireland  may  be  a 

Tcry  good  one. 

AsHHURST  Juftice. — I  think  this  is  a  very  bard  cafe  on  the  part 
of  the  leflbr,  and  there  does  not  feem  any  mutuaHty  as  in  die 
cafcb  of  improvement  of  lands.  But  ad  there  have  been  fonr 
fucceiTive  renewals,  the  leflbr  himfelf  has  put  his  own  con-, 
ftrudion  upon  the  covenant  t  and  therefore  is  bound  by  it. 

BuLLER  Juftice. — \  think  the  cafe  of  Bridges  verfus  Hitcback 
decides  this :  In  that  cafe,  both  the  Houfe  of  Lords  and  the 
Exchequer  determined,  that  the  words,  «*  ander  the  fame  rents 
*<  and  covenants^*  in  the  new  leafe^  contained  a  perpetual  emx- 
nant  to  renew.  So  here,  I  think  tbry  muft  be  conflrucd  to  mean 
a  like  covenant  to  renew.  \ 

Afterwards,  on  Saturday^  May  30th,  in  this  term,  the  court 
certified  in  thcfe  words  :  "  We  are  of  opinion,  that  a  like  cofc- 
"  nant  for. renewal,  ought  to  be  inferted  in  die  new  leafc; 
*<  confequently,  that  the  leafe  oflFered  to  be  executed  by  the 
**  (lefend»nt>  John  Gore  Beoth^  is  not  an  execution  of  the  co- 
ff  venant  ip  the  leafe,  dated  the  2  2d  day  of  December  1749**' 


S^rday^  MaRTIN    Verfus    O'falARA. 

^ay  30.  ,  9 

Aftc^  'T^HIS  was  a  rule  to  (hew  caufe'why  an  exoneretur  IhaM 
T^^T^  ".°^  ^  entered  on  the  bail-piece,  the  defendant  having  be- 

Kankivpt,  coi^c  bankrupt  fince  the  caufe  of  a£lion,  and  obtained  his  ceiti- 
>^!trf  un-  fitate.  The  defendant,  in  Juiy  1775,  canried  on  the  trade  of  a 
der  whi^rh  lincn  dr:|per,  and  lived  in  London,  In  March  1776,  he  became 
obtained  his  bankrupt,  and  was  refufed  his  certificate  ;  before  which  bank- 
^Iwf  Whe'rc  T«P^<^y  \^^  c^^f^  °f  aaion  arofe.  '  The  defendant  then  went  to 
ji  bankrupt  £ri/lolt  where  he  entered  into  partnership  with  one  James  Wrightf 
uiti"  d^o  ?  dealer  in  cheefe  j  and  half  a  year  after,  became  bankrupt  again. 
IM»di^  Under  this  fecond  commtilion,  which  was  taken  out  at  frjM 
need  ^mt^hc  and  whith  the  creditors  in  London  knew  nothing  of^  he  obtained 

\L  court  '  Mr.  Wallace^  who  fhewed  caufe,  argiied,  that  the  bankrupt 
^rp\^eM,  l»ot  having  obtained  his  certificate  under  the  firft- coipmiffion, 
tordiran^x.  the  whole  proceedings  under  the  fecond,  were  void.  Confe- 
brjntti?d    ^ucntly  the  certificate  could  be  no  bar  to  the  afUon. 

*  *     •  ,10        ^  Mr. 


on  t  lie  bail- 
^ecc. 
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* 

Mr.  Dunning  contra,   contqnded,  that  Jf  the   fecond   com-  ^  1778 
talHion   were  irregular,  the  only  mode  of  defeating  it  was  hj 


application  to  the  Great  Seal  to  fupcrfcde  it.     But  that  there    ^^V'" 
was  ifothing  in  the  ftattites  againft  bankrupts  which  prevented  a    o*Ha«a. 
perfon  from  having  the  full  benefit  of  his  certificate,  however  ^ 
irregular  the  proceedings  might  be,  as  long  as  they  continued  ia 
force  :  And  that  this  was  not  the  proper  mode  to  try  whether 
they  were  legal  or  not. 

Lord  Mansfield.— This  is  an  application  to  the  equitable  jo- 
rifdiftion  of  this  court.  Formerly  the  method  was,  for  the  bail 
to  furrender  the  defendant,  and  then  for  him  to  apply  to  be 
dtfcharged  upon  an  affidavit,  dating  the  fa£^  of  his  having  be- 
come bankrupt  fince  the  ciufe  of  aQion  arofe,  and  obtained  a 
certificate  of  his'  conformity  to  the  commiflion.  But  of  late, 
where  a  bankrupt  is  clearly  entitled  to  his  difcharge,  the  court, 
to  avoid  circuity,  have  ordered  an  exoneretur  to  be  entered  on 
the  bail- piece,  without  the  forht  of  a  regular  furrender  of  the 
bankrupt  byjiis  bail. — Here  it  is  clenr  that  the  bankrupt  him- 
felf  would  not  have  been  entitled  to  his  difcharge,  if  fuitendercd : 
and  the  bail  can  never  be  in  a  better  fituation  than  the  principal. 
An  uncertificated  bankrupt  is  incapable  of  trading  or  contracting 
for  his  own  benefit.  All  the  property  he  acquires,  belongs  to  his 
creditors.  If  he  cannot  trade  for  himfelf,  he  cannot  be  the 
obje£i  of  a  fecond  commifCon,  a.  The  proceedings  in  this  cafe 
under  the  lad  commiffion  are  manifedly  a  grofs  fraud  and  con- 
trivance, on  the  face  of  them.  The  defendant,  a  linen-draper 
in  London,  after  being  a  bankrupt  there,  goes  to  Brtftol^  changes 
his  trade,  and  enters  into  partnerQiip  with  a  cheefe^monger  \  and 
within ^x  months  after,  breaks  again.  A  fecond  commiffion  is 
taken  out  ;  not  in  Lindon,  where  his  former  creditors  would 
'  have  heard  of  it,  but  at  Briftol,  where  it  might  be  conduced 
without  their  knowledge :  And  under  this  commiflion  he  obtains 
his  certificate.  The  whole  proceeding  is  a  grofs  fraud.  Even  ' 
fuppofing  the  creditors  under  the  firft  commiflion  had  been  in- 
formed of  thisy  and  had  been  inclined  to  prove  their  debts 
under  it,  they  could  not  have  done  fo.  Therefore,  difcharge 
the  rule. ' 

Bulled  Juftice.— I  take  it  to  be  perfeSly  cfear,  that  z  fecond 
commiffion  cannot  be  taken  put  againft  an  uncertificated  bank- 
rupt ;  and  for  this  xeafon :  It  would  be  entirely  idle  and  nuga- 
tory. Becaufe  all  his  efTed^  belong  to  his  creditors  under  the 
fird  :  Aud  I  take  this  to  have  been  deterniined  iif  the  cafe  of  a 

D  d  3  lifiterman. 
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1778«     Pghterman^  where  the   affignees  unchr  the  firft  cofnmtffion  re- 
-  covered  a  lighter,  built  by  the  bankrupt,  (being  uncertificated,) 

^vlrlus^   after  zfecond commiffion  fucd  out  •. 
0*Haia.  Per  Cur.     Rale  difcharged. 

*  PUe  Evans  yttxixxi    Matttty  Jupra,  569.  but  no  mcotlon  is   there  made  of  t 
fi.cond  commiiTiOD. 


^«*  ^'  Avery  vcrfus  Hoole. 

^r/X  dc-  X^^^  ^'^  ^"  ^^°"  ^^  ^^^^  °"  *^  same  laws,  for  nfing  a 
fendantufed  gun  to  kill  and  dpftfoy  the  game.     Plea  not  guilty:  and 

^^^j^ntTo^  iffue  thereon.  At  the  trial  before  Mr.  Juftice .  Go«A/,  on  the 
Mlanddc-  Northern  Circuit,  an  objcftion  was  taken  to  the  declaration,  be- 
lame.  Held  caufe  it  ftatcd  Only,  that  the  defendant  ufrd  a  gun,  being  an 
mia.'^  ^»^i«r  to  kill  and  deftroy  the  game^  without  averring  that  he  ujd 
S^are^  if  \tfor  the  deJlruBkn  of  the  game  :  Mr.  Juftice  Gou/d  thought  the 
t/j^eciaUt'  objcftion  was  on  the  record -^  therefore,  proceeded  to  try  the 
a'"^"hv>  caufe,  and  the  jury  found  a  vcrdift  for  the  plaintiff. 
wi;rcurc  Mr.  Arden^  otiThurfday^  May6\iiy  in  this  Term,  moved  in 

buf'it*wjii     arreft  of  judgment,  upon  the  ground  above  mentioned;  and  cited 

not  aid  a       the  Cafe   of  Rex  vcrtus  Hunt,  Pafch.   15  Geo,  2"  -5*  ^«     ^^ 

cafe,  where         r^     j'  ^   c-      - 

thtii/fo{     V.  Kjardmer^  2  Str.  1,090. 

the  adion         Mr.  fVallace  and  Mr.  Bolton  now  (hewed  caufe,  and  infifted, 
that  tills  being  after  trial,  the  objedlion  was  cured  by  the  verdift. 
In  effcft,  however,  the  offence  wag  fufEcIently  charged.     For  if 
the  words,  <*  being  an  engine,'*  were  read,  as  they  orf^ht  to  be, 
in  a  farenthtfts^  the  reft  would  be  an  exprefs  averment,  «*  that 
*••  the  gun  was   ufed  to  dejlroy  the  gameP     The  cafes  of  Rex  v. 
Hunty  Eafl,  15  Geo*  3.  fi.  /2.  and  Rex  v.  Gardiner ^  2  Str,  1,09c. 
jfndrews,  255.  S.  C.  cited  in  fupport  of  the  motion,  were  caf.s 
of  conviSlions*    The   latter  was  held  bad,  becaufe  the  defend- 
ant was  convifted  of  keeping  only,   not  of  ujing  •  And  the^r- 
mer  vrzs  given  up  nvithout  argnmttjt.     But  admitting  it  had  been 
argued,   a  convi£lion    and  declaration  are  very  different.    In 
Bluet  r.  Needsj  Comynsy  522.    it  was  cxprefsly  held  to   be   mjf- 
ter  of  evidence  for  the  jury.  Whether  a  gun  is  an  engine  to  kill 
ahd^  deftroy  the  game  .?    and  here   the  jury  have  pronounced 
itrfo.     The  rule    in   criminal   as    well  as    in    civil    cafes  is, 
that  a  verdiiSfc  will  fupply    whatever  muft   of    neceffity    be 
gJven  in  evidence.    To   this  purpofe  they  cited .  jil/lon  verfus 
Biifcough^  Cartb.  304.'  ^nd  Frederick  v.  Looiup,  4  ^Burr.  2,018. 
•  *  -    :  The 
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The   httcr  was  an   zCtion  qui  tarn,  for  treble  the   valwe  of     1778. 
money  won  at   pl^y,   brought   by  the  plaintifF,  on  behalf  of 


himfelf  iand  the  poor  of  the  parijh  of  Covent  Garden :  and  the      ^grjm 
offence   was  charged  only,    at   IVfJIminfler  aforefaiiy    without     ^^^^* 
fpccifying  any    parifh :    And    after  verdi£l   for   the    plaintiff 
^nras  adjudged  good.     Here,  the  obje£tion  is  after  verdi£b  \  and       , 
therefore  cured.  ^ 

Mr.  Arden^  contra^  in  fupport  of  the  rule,  contended,  that  1 
where  a  declaration  does  not  '  contain  a  fufEcient  charge, 
"verdin  will  not  help  it ;  and  here  no  offence  is  charged. 
All  the  precedents  agree,  that  the  deftruBion  of  the  game 
muft  be  referred  to  the  ufe^  and  not  to  the  engine:  And 
there  is  no  difference  as  to  the  fenfe  of  the  words,  whether 
they  are  contained  in  a  declaration  or  a  convi£lion.  In 
Buxenden  v.  Sharps  2  Sa/k,  662.  which  was  an  adion  for 
keeping  a  vicious  bull,  the  fcienter  being  omitted  in  the 
declaration,  was  held  naught  after  vcrdift.  In  Reafon  v.  Lfle^ 
Comynty  ^^6.  the  judgment  waSsarrefted,  becaufe  it  was  only 
charged  in  the  declaration  th^^t  the  defendant  ufed  a  dog  to 
kill  game,  without  (hewing  that  it  was  any  of  the  dogs  de^ 
fcribed  by  the  aSf.^  And  in  Hooker  v.  Wilkes^  2  Str.  1,126.  it  was 
decided,  that  this  being  a  penal  ftatute,  could  not  be  extended 
by  implication.  Upon  thefe  authorities,  he  prayed  the  rule  might 
be  made  abfolute. 

Lord  Mansfield* — The  cafe  of  Rex}r.  Hunt  was  given  up 
without  argument. — What  paffed  at  the  trial  in  this  cafe  is  mate- 
rial ;  and  (hews  the  true  di{lin£tion.  No  obje£lion  was  made  at 
■jy^  Priusy  that  the  evidence  did  not  prove  the  offence  ;  but  the 
ol>je£lion  was,  that  the  offence  was  not  charged  in  the  de. 
claratiori  with  fufficient  certainty*  The  judge  anfwered,  that 
the  objc£tion,  if  founded  at  all,  appeared  on  the  record^  and 
therefore  he  would  try  the  caufe  according  to  that  con- 
ftruftion  which  conftitutes  the  offence.  It  has  been  very 
truly   Aiid,   that  a  verdidt   will  not'  mend  the  matter,  where  * 

the  gift  of  the  afiion  is  not  laid  in  the  declaration.  But  It 
will  care  ambiguity.  Here,  according  to  one  method  of 
pointing  the  fentence,  putting  a  comma  after  the  word  *<  en-  > 

"  gine,"  the  offence  is  fufficiently  charged ;  for  it  will  then 
ftand  thus :  ^<  That  the  defenda;it  ufed  a  gun  being  an  en- 
"  gine  for  the  dcftruAion  of  the  game."  And  there  is  no 
charge  in  the  declaration  but  according  to  that  conftru£lion. 
This  differs  widely  from  the  cafe  of  a  convidlion  ;  for  -  there, 

D  d  4  grtat'  . 
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1778* '  P^^^  nicety  Is  required.    The  court  mud  fee  that  the  offenct 

m»  •  is  within  the  jurifdidUon    of  the  juftice,   and    that  be  has 

^wi7     pw'^f**^^   ^**  authority.    The  cafe  of  Frederick  t.  Ledyp^  is 

Uoo'ls.     very   ftrpngi  becaufe   there  it   was    abfolutely  neccilary  that 

tlie  offence  fliould  be  committed  in  the  Parijb^   to'  entitle  the 

plaintiff  to  recover ;  and  mufi  have  beenfo  proved :  After  verdiS 

therefore  for  the  plaintiff,  the  court  held  it  was  cured.    So  hoc 

the  uft  muft  have  been  proved  at  the  trial,  or  the  verdifl  could 

not  have  been  fouud  for  the  plaintiff.     It  might  have  been  dif- 

ferent^  perhaps,  if  this  ambiguity  had  been  aiGgned  as  fpeciai 

caufe  of  demurrer. 

Per  Cur,   Rule  for  arrefting  the  judgment  difcharged. 


THB  £KD  OF   EASTER  TERM* 


On  the  3d  of  June  1778,  the  Great  Seal  was  delivered  to 
Edward  Thurlotv,  of  the  Inner  Temple^  Efqj  his  Majefty's  At- 
torney General,  with  the  ftyle  and  dignity  of  Lord  Chancellor. 
Upon  this  occafion  he  was  created  a  peer,  by  the  title  of  Lord 
Thnrlowy  Baron  of  AJfjfieldi  in  the  county  of  Suffolh. 

Mr.  JVedderburm^  Solicitor  General  to  his  Majefty,  fuccecded 
Lord  Ttur/ow  as  Attorney  General.— And  James  JTa/Iace,  Efqi 
one  of  his  Majefty's  counfel  learned  in  the  law,  was  appointed 
Solicitor  General,  in  the  room  of  Mr«  Wedderburne. 


(     818     ) 
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BoLOGNE  verfus  Vautrik.  ^"^^» 

_  "^  June  i^di* 

T^HE  clerk  of  the  attorney  for  the  defendant  in  this  caufc,  Thotttor- 

appeared  in  court  to  juftify  as  bail  for  him ;  but  was  rejcfted  ?*y''.  *^*«'* 

as  an  improper  perfon,  upon  the  principle  of  the  rule  of  JUic/>  per  p^fon 

14  Geo.  2.  ordering  <•  that  no  attorney  (hall  be  admitted  as  bail  J^atfci^^ 

*^  In  any  a£lion  depending  in  this  court.'*  ant. 


MiCHELL  ver/us  Neale  et  uxor*  .  5"'-^^'^'  . 

'THIS  was  an  a£lioD  of  aflault  and  battery.    The  declaration  Dedkntion 
confided  of  three  counts.     In  the  two  firft  It  was  charged,  i^^« '*»«  <*«• 
that  the  defendants  on  the  othof  jflay  I777f  and  on  dtversother  tiie6tlio£ 
days  and  times  from  and  betvfeen  that  day  and  f  he  commencement  ^^^ 
of  the  plaint,  made  an  aflault,  is^g.:  and  in  the  third,  that  on  ^tbirjayt 
the  idXd  fever al  days  and  times j  or  onfome  or  one  of^them^  the  dc-  J^rw^i'thit 
fendants  made  an  aflault,  tic:  The  defendants  detnurred^  and  .af-  ^y  ^^^  ^^ 
figned  for  fpecial  caufe,  that  the  aflfault  ought  to  have  been  melnroMhe 
charged  on  a  day  certaini  and  not  with  a  continuando.  S*  he^"''' 

Mr.  Morgan  in  fupport  of  the  demurrer  argued,  that  the  of-  tiff,  h  had. 
fence  being  out ffigle  aB^  could  not  be  laid  with  a  con^inuandoi 
that  no  plea  but  the  general  iflue  could  be  put  in  to  fuch  a  de- 
claration ;  and  cited  Butler  verfus  Hedges j  I  Lev.  210.  Gil/am 
verfus  Clayton,  3  Lev,  93.  Brook  v.  Bifbop,  1  Ld.  Raym.  823. 
2  Salk.  639.  S.  C.  Monchton  verfus  Fafbley,  a  Ld.  Raym.  976. 
2  &>/i.  638.  S.  C. 

Mr.  Bower,  contra,  for  the  plaintifi^,  admitted  the  liffi  count 
could  not  be  fupported  -,  but  as  to  tht  firft  he  faid,  there  was  a 
differeoce  between  a  continuandf,  and  divet^s  diebus  it  vidius. 

Here, 
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1778.     Here  th^ defendants  might  have  pleaded  net  guUty  as  to  all  the 

afTauIts  but  one^  and  have  jaftified  as  to  that  one;   as  in  trefp^fs, 

vcrfus  qf*are  claufum  fregtt^  where  a  new  ajjigrtmint  may  be  made 
Nealx.  to  one  trcfpafs,  and  not  guilty  pleaded  to  the  reft.  Sed per  curiam, 
uon  allocatur.  An  affaiilt  is  one  entire  individual  an\  and  cannot 
be  committed  at  divers  times.  Befides,  it  is  impoilible  for  a 
defendant  upon  fuch  a  declaration  as  this,  to  know  whether  the 
plaintiff  means  to.  prove  one  aflaalt  only,  or  twenty  :  Therefore 
he  cannot  be  prepared  to  juftify. 

Per  Cur.     Judgment  for  the  defendants. 


^^""'^^^  Ex  parte  Brounsall, 

Anattomcy  T^HlS  was  an  application  to  the  court  to  ftrike  the  defend* 
^ny^t^^  ant  off  the  roll  of  attornies,  he  having  been  convided  of 

flrock  off     dealing  a  guinea ;  for  which  offence  he  received  fentence  to  be 
tiiout^h'he    branded  in  the  hand,  and  to  be  confined  to  the  houfe  of  corrcc- 

had  been        ^;^j^  ^^/,^^  months. 

burnt  in  the  1      «  «•-   « 

hand  and  Mr,  Solicitor  General,  who  (he^'ed  caufe,  ftated,  that  the  coo- 

impdfon.      vi£lion,  which  was  the  ground-worl^  of  the  motion,  was  at  leaft 

mcntpur-    four  or  five  years  ago:  fince  which  time  no  mifcondu£l  vhat- 

fentcn'ce,      ever  could  be  imputed  to  the  defendant :  and  he  argued,  that  the 

'•t'J''""^'  A   defendant  having  received  the  benefit  of  clergy  and  having  been 

n^  mifion-    branded  in  the  hand,  it  operated  as  a  (latute  pardon ;  therefore,  to 

frfoTim^'  comply  with  the  application  would  be  to  puniOi  the  defendant 

fmce— He   g  fecond  time  for  the  fame  offence*     He  cited  Serle  v.  JfilGamr, 

prrfonto      -^^^^-  288.  wherc  it  was  held,  ««  that  a  clergyman  could  not  be 

ixa^ifc  as     u  deprived  for  a  felony,  for-which  he  had  received  the  benefit  of 

"  clergy  :*'  And  Hobart  faid,  «  that  an  a£kion  would  lie  againft 

"  any  perfon  for  calling  him  a  thief,"  as  was  rcfolved  in  Cuddingtm 

'  V.  Wilkins,  Trin.  13  Jac.  1*.    Hc  cited  alfo  Sir  T.  Raynu  37c. 

,  Mr.  Le  Blanc,  in  fupport  of  the  motion,  (tated,  that  this  was 

a  profecution  by  the  magiftrates  of  the  countyi  and  not  by  the 

piofccutor  of  the  indidlment  for  the  felony.     And  that  the  only 

obje£t  of  it  was  to  pfevcnt  the  neighbourhood  from  receiving 

any  irtjury. 

Lord  MansfieiId.— This  Application  is  not  in  the  niitm^  of  a 

fecond  trial  or  41  new  ptkiifhmeftt.     But  the  qtieftiotf  ii,  Whc- 

'     ther,  after  the  condufl  of  this  man,  it  is  proper  that  he  fliodil 

continue  a  member  of  a  profeffion  ^hich*  fliould  (land  fipce  from 

-all  fufpicion.     Suppofe  he  had  b^n  a' jnftice  of  peace,  the  coa^ 

»    •   -     ,  9  vidtofl 
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Vi£lion  itfelf  would  n6t  remove  him  from  the  comroiirion  ;  but      l*J^S. 
could  there  be  a  doubt  that  he  ought  to  be  (Iruck  out  of  the  com 


miflion?  As  at  prefent  advifed,  I  am  of  opiniofiy  without  any  bsoux- 
doubt,  that  the  rule  (hould  be  made  abfolute.  But  as  it  is  for  •^*''- 
the  dignity  of  the  profcflion  that  a  folemn  opinion  fhould  be 
giveoi  we  wfll  take  an  opportunity  of  mentioning  it  to  all  the 
judges — Lord  Mansficid  on  this  day  fnd,  "  We  have  confultcd 
all  the  judges  upon  this  cafe,  and  they  are  unanimoufly  of 
opinion,  that  the  defendant's  having  been  burnt  in  the  hand,  is 
no  obje£lion  to  his  b^ing  ftrii^k  of  the  roll.     And  it  is  on  this  ' 

principle  ;  that  he  is  an  unfit  perfon  to  praftifc  as  an  attorney. 
It  is  not  by  way  of  puniihment ;  but  the  court  on  fuch  cafes, 
excrcife  their  difcretipn,  whether  a  man  whom  they  have  for- 
merly admitted,  is  a  proper  perfon  to  be  continued  on  the  roll 
or  not.  Having  been  convifled  of  felony,  we  think  the  de- 
fendant is  not  a  fit  perfon  to  be  an  attorney.  Therefore  let  the 
rule  be  made  abfolutc." 


Rex  verfus  Rowland  Phillips.  ^        Samd^^ 

TTPON  an   indiflment  againft  the  defendant,  at    the   Lent  if  an  officer 
^   aflfizes,  zt  Exeter^  for  the  county  of  Dw<?/i,   1778,  for  the  ^*heim- 

prefs  fervice 
murder  of  JVilUam  Collier  ^  the  jury  at  the  trial  before  "Mr.  Baron  fire  m/^ 

Perryn^  found  a  (fecial  vcrdiG,  dating  in  fubftance  as  follows :  "^liTZ"!I 

"  An  order  of  council  for  imprefTig  feamen.     A  warrant  made  J'*"'^*  <?^  a 

<'  in  confequ^nce  of  it  to  captain  Milbank^  commander  of  his  Ma-  der  '0  brhT 

«  jcfty*s  (hip  Princefs  Royal,  who,  by  indorfcment  deputed  J^fl^«.^'*'*"** 

"  Na/mith,  fourth  lieutenant  of  the  Princefs  Royal,  to  execute  it,  it  is  only  ' 

«  That  WiUiam  Collier,  the  deceafcd,  was  a  fiflierman:  The  de-  "^^"Ph^- 

"  fendant  was  a  midftiipman  belonging  to   the  Princefs  RoyaU 

"  and  on  the  25th  of  September  17771  was  fent  in  the  brig  Hope- 

«•  (a  tender)  commanded  by  lieutenant  Nafmitb,  into  Torhay,,tQi 

"  imprefs  feamen.   That  he  went  from  the  tender  into  a  boat, by 

<<  the  diredions  of  the  lieutenant,  to  put  people  on  board  the  filh* 

*<  ing  boats  as -they  returned  from  fea,  who  might  carry  them 

*'  under  the  (lern  of  che  tender  that  the  lieutenant  might  examine 

"  whether  theyhad  any  protections.  That  he  put  Fr  a  ncisGraiam,  a 

^^  quarter-mader,  on  board  the  boat  or  fmack  of  the  deceafcd ;  that 

**  the  fmack  at  firft  made  a  feint  of  proceeding  towards  the  tender; 

**  but  indead  of  continuing  in  that  courfe,  (he  afterwards  put  put 

"  to  fea,  with  the  faid  Francis 'Graham  on  board.     That  Gmhafn 

« then 
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1778.  "  then  waived  his  hat,  by  way  of  fignal  of  diftrefs,  and  for  at 
^—  '  -  "  (iftance:  Upon,  which  the  defendant  went  on  board  another 
w^t  '*  fi(hing-boac»  with  the  quarter-mafter  as  his  afliftant,  armed 
f  BU.&1VS.  «  with  a  mufqaet  and  ball,  and  two  cutlalles ;  and  ga%f€  cbact  to 
'<  the  deceafed  for  three  hours  \  in  the  courfe  of  which  tunc»  tLf 
<*  defendant  fired  fix  or  feven  (hots,  at  the  diiUnce  of  a  qoartc 
*'  or  half  an  hour  between  each,  y^r /i&^ /»y^^  ^  hringing  ih 
**  fmack  of  the  deceafed  to.  That  the  ballyards  of  the  fmack  hd 
*'  been  cut  by  FrMncis  Graham^  and  that  the  fniack  w^as  in  tk 
«*  z€t  of  lying  to.  That  within  the  di/lance  of  fixtj  jards^  tk 
**  defendant  fired  a  mufquet  loaded  with  ball,  tbefea  then  raa- 
*^  iviii^  verylugif  znd Jbot  the  deceafed onthc  left  fide  of  his  head. 
^  That  Francis  Graham  was  at  that  time  (landing  clofe  to  tk 
^  deceafed.  That  the  defendant  faid^  *  if  they  did  not  bring 
**  to,  he  would  fire  at  the  man  at  the  helm ;  but  if  he  conld  get 
**  Graham  out  of  the  vefiel,  he  might  go  to  helL'  That  before 
'*  the  defendant  fired  the  mufket,  the  mafter  of  the  Lid^^ 
'*  fifliing-boat  defired  hini  not  to  fire,  but  the  defendant  dk 
'*  fire  \  the  deceafed  fell»  and  then  one  John  Defent  hid,  *  joa 
*'  have  killed  a  man:'  Upon  which  the  defendant  faid,  '  do  yea 
**  think  I  meant  it.'  That  before  the  laft  firings  ^flruggUmg  was 
^<  feen  between  Francis  Graham  and  the  deceaied»  and  thattheit 
**  vras  an  apprehenfion  Graham  would  have  been  thrown  over* 
'<  board :  That  a  hat  and  four  bludgeons  were  feen  floating  on 
<*  the  fea.  That  the  defendant  fired  from  a  mufquet  loaded  with 
**  bally  as  is  ufual  in  the  fiavj^  to  bring  the  fmach  of  the  deceafed  tsk 
•«  and  to  hit  the  halljards.** 

No  counfel  appeared  on  the  part  of  the  profecution. 

Mr.  Baldwjn  for  the  prifoner  argued,  that  the  fa£U  found, 
amounted  only  to  manflaughter.  To  cenftitute  murder^  there  maft 
be  malice,  either  exprefs  or  implied.  Lord  Cche^  3  In/l.  47.  defines 
mjirder  thus :  *'  When  a  perfon  of  found  memory  and  difcre- 
^'  tion,  unlawfully  killeth  any  reafonable  creature  in  being  under 
•*  the' King's  peace,  with  malice  aforethought  either  exprefs  or  im- 
•*  plied:**  And  according  to  Lord  Hale^  vol.  i.  449.  *^  murder  is 
«  killing  a  man  of  malice prepenfe J*  B\xt  At  unfortunate  a£k  here, 
has  nothing  of  exprefs  or  implied  malice  within  the  above  defi- 
nition. There  is  no  appearance  of  ill-will  to  the  deceafed.  The 
firing  was  not  done  in  an  uncommon  manner,  or  with  unufual 
weapons.  He  cited  Hawk.  PL  C  85.  fe^.  50.  and  Ktlyng^  60. 

Lord  MAi«SFi£LD,*-It  is  impoflible  upon  this  fpecial .  verdifi 
to  fay,  that  the  defendant  is  guilty  of  more  than  manflaughter. 

For 
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For  it  is  ezprefsly  founds  that  he  fired  in  the  upsai manner  to  bring     1778* 
^e/ffls  tOf  and  to  hit  the  hallyards. 


Whercuponj  the  defendant  was  immediately  arraigned,  9nd      ^erjmt 
ppon  praying  the  benefit  of  clergy^  Mr.  Juftice  WilUs  pro-  P*"*-"'** 
nounced  the  fentence  for  burning  him  in  the  hand,  which  was 
executed  in  the  face  of  the  6ourt,  and  J)e  wa$  the^  difchar^ed. 


Rees  verfus  Abbott?  tw^^^ 

•TpHIS  was  a  writ  of  error  firom  the  Common  Pttas^  in  an  Dechmi^ 
a£iiqn  upon  a  promiffory  note  made  by  tvio^  and  the  a£lion  *hat  the  de- 
brought  againft  the  defendant,  the  now  plaintiff  in  error,  only^^Axo  another 
let  judgment  below  go  by  default.   The  declaration  dated,  that  ^J^^ 
the  now  plaintiff  in  error  and  another,  made  their  promiffory  note,  by 
note,  by  which  thcj  jointly  or/ruerally  promifed  to  pay.  ;WjI*o?>L 

Mr. xif^ood,  for  the  plaintiff  in  error,  objcfted^  that  it  was  not  w*//r/r». 
fufficiently  charged  that. he  had  made  any  promife  to  pay  the  ii^^^'' 
note  in  (jueflion;  and  cited  J?f///rr  ▼.  ^alij/iy^  i  Str.  76.  and 
Ovington  y.  Niale,  2  Sir.  819.  as  exprefsly  in  point. 

Lord  Mansfield.— If  or  is  to  be  underftood  in  thb  cafe  as  a 
disjunBivfy  who  is  to  //f^,  whether  the  note  (hall  ht  joint  or  fe^ 
Viral?  Certaiply  the  perfon  to  whom  it  is  payable.  If  fo,  the 
plaintiff  has  ms^de  his  eleAion.  But  cr,  in  this  cafe,  is/yncnir 
vtoys  to  and.  They  both  promife  that  they,  or  one  of  them,  ihall 
pay :  Then  both  and  each  is  liable  infolidum.  The  nature  of  the 
tranfa£lion  forces  this  conilru£lion.  It  is  (aid  that  Judges  flionid 
be  ajlute  in  furtherance  of  right,  and  the  means  of  recovering  it. 
And  therefore  one  is  afliamed  to  fee  either  hitch  or  hang  upon 
pins  or  particles,  contrary  to  the  tme  manifefl  meaning  of  the 
f:oDtra£t. 

BuLLER,  Juftice. — If  the  note  had  been  a  joint  note  only,  not 
a  joint  and  feparate  note,  the  defendant  could  only  have  pleaded 
\a  abatement.    It  would  not  have  been  error. 

rPer  Cur.  Judgment  affirmed. 
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1778. 
—  Doe,  ex  dim.  Hanson,  verfus  Ftldes. 

Jy^^oth.  TJPON  a  rule  to  (hew  caufe  why  a  new  trial  fliould  notk 
One  dcvifes  V^'  granted,  the  cafe  appeared  to  be  as  follows  :  This  was  as 
and  hnds  ejeclment,  brought  for  an  ancient  itieiiuage  and  tenement  aad 
d^ft  daugh-  certain  lands  in  Prejlvjiche^  in  the  county  of  Lancqfter^  whid- 
tcr  ^  and  formerly  belonged  to  the  widow  ScoUfieid^  who  had  four  daagh- 
h^'r  tidy  fir  t^^^s.  At  the  trial  before  Mr.  Juftice  Gould^  at  the  JLeni  aflii« 
vt;«r;  and  ^t  LoHcq/ler^  1778,  it  appeared  that  the  wMow  Scole/Uld  died  i 
fuch  iflfjc  year  bffore  the  (latute  of  frauds  and  perjuries  was  made  i  acd 
daugiltcri?.  ^)  ^^^  Will,  bearing  date  the  20th  of  June  l6^6,  after  recit^ 
and  tiu  Leirs  ihat  (he  was  feifed  in  fee  of  the  premifes  in  queftion,  (be  de* 
fof  m;ir]Z*,d  ^if^^  'l^"*  i"  t'^c  following  words  :  "  It  is  my  will  and  mind, 

fo  on  10  her  c<  gn^j  [  Jq  hereby  give,  bequeath,  grant,  alien,  relcafe,  and  con- 
fcfa  and  *  «?  •  ^ 

fourth  "  firm,  all  and  every  part  of  the  faid  mefluage,  tenement,  acd 

^^^snfcr  in  <c  j^jj  and  every  the  lands,  £^r.  thereunto  belonging,  unto  my  cl- 
CHANGED  «  deft  daughter,  Jl'ta  ScoUJield^  and  the  i5«rx  j/'ivr  ^flf)r  lawfulij 
wurUo/*  "  ^<>  ''C  begottcnyor  ever  :  And  for  «;««/  of/ucb  tjfue^  then,  to  mr 
to  be  it^jud  «  daughter  -^w»f  Scolffield^  and  the  Arir/  g/'A^r  &Mf)F  lawfully  to  be 
firrt  annual  "  begotten yir«;^r  ;  And  for  want  offncb  ijjue^  then  to  my  third 
fo^t^^div^"* ."  daughter  Margaret  Scolefield,  and  the  heirs  of  her  body  for  ever: 
dcd  equal  y  ««  And  for  want  of  fuch  iflue,  then  to  my  youngeft  daughter, 
amongftihc  „  jujiik^  and  the  heirs  of  her  body  for  ever-,  and  f5r  want  offiizh 


younger  «  ifjue^  then  to  the  rigbt  heirs  of  me  the  faid  Alice  Scolefield^  ki 

Am? that*'  "  tvcr ;  charged  and  chargeable,  notwithftanding,  with  the  fuD 

*'**  ^m"1d  *'  ^""^  °^  nine  f core  pounds i  to  be  levied  and  raifed  out  of  thc/r;f 

iUnd//f/k/  ♦*  clear  annual  and  yearly  ijfues  andprofiti  of  all  and  every  the  faid 

nlcffuactT*  **  mcffuage,  tenement,  lands,  and  premifes  aforcfaid,  and  after 

and  lands  <(  my  deceafe  to  be  equally  diftributed  amongft  my  three  young- 

^Jif  aslhcy  "  cft  daughters,  Anne^  Margarety  and  Judi^y  as  the  fame  fluU 

or  their  af-  ^t  \^^  Jq  raifed,  isfc,  for  and  towards  their  maintenance  and  better 

i^lr^jld  "  preferment.     And  it  is  my  will  4knd  mind,  that  my  executors, 

the  faid  ,«  hereinafter  mentioned,  (hall  and  may  ftand  and  be  feifed,  pof- 

long\itttttil  «  feifed,  and  interefted  of,  and  in,  all  and  every  the  faid  rocf- 

/houtr^  "  fuag^>  lands,  tenements,  Isfc.  with  their  appurtenances,  from 

paid  by  the   cc  2lx\A  immediately  after  my  de;:eafe,  for  fo  long  a  time  as  until 

faid  A.  ot 

ker  heirs  i      «  they  or  their  alfigns  (hall,  may,  or  lawfully  might  have  fallf 

d?^eiyTfter  **  rai/edy  received,  and  taken  up  the  aforcfaid  fum  of  nine  fore 

the  raifing,  <«  pounds,  ovcr  and  above  all  coils  and  charges,  as  the  fame  (hall 
or  othtr  ^ 

payment  of  the  faid  Turn  by  A,  or  her  heirf,  then  that  A.  and  her  heirs  ftiould  enjoy  the  laid  mcf* 
fua^e,  &c.  for  tver ;  allowing  the  tliree  younger  daughters  and  a  coufin,  the  ofc  of  tlie  kitcha 
indthe  rooms  over  till  they  married.    Held,  that  A*  took  OfHy  ap  efl^i  ml* 
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f  '       ^  .  ^ 

**  be  fo  raifed,  to  and  for  the  benefit  of  my  faid  datfghters  jirme,     ^n^ 

*'  M.  and  J.  equajly,  or  folong  as  until  the  fame  fliall  or  may  " ""^ 

*'  he  paid  and  difcharged  by  my  el Jc/i  daughter ^  Alice  Scolefield  or  ^erfut 
**  her  heirs :  ziid  from  and  after  the  raijing  and  receiving  or  other  **^*'»««^ 
**  payment  of  the  faid  fum  of  nine  fcorc  pcAinds  TSy  my  daughter 
••  Alice  Scolefield  or  her  herrs,  it  is  my  will  and  mindt  that  (he  and 
•*  her  heirs  (hall  have,  hold,  and  enjoy  the  faid  meffuage,  &c.for 
**  ever :  only  allowing  my  three  youngeft  daughters,  Anne^  M. 
•*  and  J,  and  my  coufin  Edmund  ScholeSf  the  kitchen  and  the 
**  rooms  over  belonging  to  it,  to  have  and  dwell  in,  until  they 
*'  (hall  happen  to  be  married,  and  no  longer.*^  The  ejeftment 
was  brought  by  the  lefTor  of  the  plaintiff,  as  heir  of  the  iJbdy  of 
ji/ice  Scolefieldy  the  eldeft  daughter,  againft  the  defendant,  who 
was  a  purchafor  or  creditor  of  Alice  Scolefield.  At  the  trial,  the 
defendant  infilled,  that  under  this  will,  Alice  took  a  fee.  It  was 
admitted,  that  the  nine  fcore  pounds  were  paid  between  the  death  v, 

of  the  teftatrix  and  the  year  1688  ;  and  in  order. to  (hew  that 
the  intention  of  the  will  was  to  give  Alice  a. fee,  the  defendant 
offered  evidence y  that  in  the  year  1676,  the  teftatrix,  having  then 
am  eftateyjr  three  lives  in  the  premifes,  purchafed  t\i^  reyetjion 
for  iloL  That  an  eftate  for  three  lives  is  confidered  as  of 
equal  value  with  the  revcrfion  of  fuch  eftate  \  and  therefore,  the 
full  value  of  the  whole  was,  at  that  time,  about  340/;  The  in* 
fcrencc  intended  to  be  drawn  from  this  was,  that  after  payment 
and  diftribution  of  the  180/.  amongft  the  three  younger  daugh- 
ters, there  would  remain  only  the  value  of  60  /.  for  the  eldeft. 
Therefore,  fuppofing  her  to  take  a  fee,  (he  would  Tiavc  no  more 
than  her  fifters  ;  but  each  would  take  an  equal  intereft.  On  the 
other  hand,  as  the /7///7Z//7/ Wx/^  was  but  17/.  it  was  impoffiblc 
the  teftatrix  could  intend  the  eldeft  to  be  fo  long  without  any 
benefit  at  all,  qs  (he  neceifarily  muft  be,  before  the  rents  and  pre-^ 
fits  would  amount  to  the  fum  of  180/.  This  evidence  was  rc- 
je£led  by  Mr.  Juftice  Gouldy  and  ii  verdift  was  found  for  thic 
plaintiff,  fubje£l  to  the  opinion  of  the  court  upon  a  motion  Tor  ^ 
new  trial,  without  cofts,  on  the  whole  of  the  cafe. 

This  cafe  was  fpoken  to  laft  term,  by  Mr.  Mansfield^  Serjeant 
Walker y  Mr.  Lecy  and  Mr.  Baltony  for  the  plaintiflF;  and  by  Mr. 
Wallace^  Mr.  Dunning^  Mr.  Davenport^  and  Mr.  VTilfony  for  the 
defendant.  The  court  took  time  to  confider ;  and  on  the  laft 
day  of  the  term  Lord  Afaksfieid  faid,  that  both  points  of  the  cafe 
required  great  attention  •,  therefore  ordered  it  to  ftaad  in  the 
paper  for  argument  this  Term. 

ft 
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1 77s.         It  V3S  now  argued  by  Mr.  Leelotthc  plaintiff^  zndfXxJFi^hn  fcx 

-'  the  defendant*  The  fubilance  of  the  arKCuneuts  was  as  follovs: 

Doe 
verjui  Mr.  Leff  after  Rating  the  will,  faid,  The  two  queftions  arc, 

f  »i.oE5.  firft.  Whether  A/ia  Sco/e/uid  took  an  eflate  tail  or  an  cftatc  infa^ 
confidcnng  the  whole  of  die  will  together,  without  regard  to  aoj 
foreign  extrinfic  circumflances  ?  Secondly^  Whether  the  court  is  a: 
liberty  to  regard  fuch  extrinftc  circumftanceSf  as  were  offered  to  be 
proved  at  the  trial,  nrfpe£ling  the  will.  As  to  the  firll  point,  he 
contended,  that  Alice  ScoleJUld  took  an  eftate  taU^  The  teftatiixi 
after  ilating  herfelf  to  be'  feifed  in  fcc-fimple,  devifes  to  Ahct 
Scolffield  txpTt(sly  in  tail.  So  far  it  is  clearly  an  eftate  taiL  T1)en 
corned  the  charge  of  nine  fcore  pounds  for  the  younger  daugh- 
ters, and  that  the  executors  (hall  be  feifed  till  the  faid  fum  fli^H 
be  raifed  or  paid.  Then  that  Alice  ScoUfield  and  her  heirs  (hall 
enjoy,  and  that  (he  and  her  heirs  fliall  permit  the  lifters  to  hare 
the  ufe  of  fome  particular  rooms.— It  is  a  general  rule,  that 
when  land  is  given,  charged  with  money  to  be  paid  out  of  the^iv 
nual  profitty  that  is  not  a  reafon  for  conftruing  the  devifc  to  ex- 
tend further  than  the  words  exprefs.  For  Cdlier*%  cafe,  6  C9.  i6.^:. 
reported  alfo  in  Cro.  Eliz.  378.  (hews,  that  the  only  reafon  for 
extending  the  conftruclion  is,  becaufe  otherwife  the  derifee  may 
lofe  by  the  devife  \  and  that  can  only  happen  where  ai  grofxfum  is 
to  be  previ&ujly  paid.  Freak,  y.  Lea,  2  Lev.  249.  PoU^jtf,  553. 
S.  P.  Even  the  charge  of  a  grofs  fum,  not  payable  merely  out 
of  the  rents  and  profits,  will  not  make  it  a  fee,  if  a  contrary  in- 
tention appears.  Bacon  v.  Hili^  Cro,  Elix*  497.  But  here  is  no 
charge  of  a  grofs  fum,  fo  as  to  make  it  doubtful  whether  the 
devifee  might  be  a  lofer :  for  this  is  to  be  paid  out  of  thcfoj 
refits  and  profits. -^The  word  "  heirs**  in  the  latter  part  of  the 
will  plainly  is  meant  to  give^to  all  her  children  fucceflively,  td 
charge  the  land  wi(h  a  fum  of  money  for  the  younger,  that  thcj 
all,  as  executors,  (hould  hold  till  the  money  Ibould  be  paid^ 
90d  then,  that  the  eUleil  (hould  take,  in  the  manner  prefcribed 
in  the  beginning  of  the  will.  In  Weii.  v.  Herring,  2  Cro»  415. 
the  word  <•  heirs"  was  conftrued  to  mean  "  heirs  of  the  body"" 
(which  had  been  mentioned  before  in  the  will);  the  limitation 
over  being  to  the  tcftator's  heir  at  law.  Tyte  v.  Jf^i/iis,  Fvrrefi, 
Rep,  I.  S.  P.— It  is  a  certain  and  invariable  rule,  that  a  will  mull 

V  be  conftrued  in  fuch  a  manner  as  that  every  part  of  it  may  (land ; 

but  if  the  latter  part  of  this  will  (hould  be  conftrued  to  give  a 
fee-fimple,  it  would  entirely  overturn  the  former  part  j  though 
\t  does  not  appear  that  any  new  pircumftances  occurred  to  the 
mind  qf  the  teftatrix.  Therefore,  Alice  took  only  an  eftate  taiL 
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As  to  the  point  of  evidence,  he  infifted,  that  the  court  could     1778. 
hot  go  into  the  circumftanccsof  the  family  in  order  to  make  an  ■ 

equal  divi/ion,  nor  receive  extrin6c  evidence.  He  again  men-  ^erfit 
tioned  Co/Iur^s  cafe,  M^herc  it  is  faid,  *«  that  the  value  is  imroa-  ^^^^^h 
•*  terial  j"  and  IVdlock  v.  Hammond^  Cro.  EL  204*  to  the  fame 
efFed.  He  alfo  relied  much  on  Lord  Cheney's  cafe,  5  Co.  68.  for 
the  general  principle,  ^<  that  the  conftruAion  of  wills  ought  to 
<*  be  collected  out  of  the  words  of  the  will  in  writing,  and  not 
**  by  any  averment  out  of  it.''  If  circumdances  out  of  the  will 
arc  to  have  any  weight,  it  will  never  be  certainly  known  ty  the 
parties  interefted,  by  counfel  advifing.them,  or  by  purchafers* 
what  title  can  be  maintained  under  it.  The  cafe  of  Co/ev*  Raw^ 
Kfi/ofif  I  Sa/k.  234.  (hews,  that  Lord  Holfs  opinion  Was,  that  the 
intent  of  the  teftator  was  to  be  coUefled  from  the  words  of  the 
will,  not  from  extrinfic  circumilances.  To  this  point  alfo,  is  the 
cafe  of  Brawn  v.  SelfOyn^  on  appeal,  in  the  Houfe  of  Lords^ 
from  a  decree  of  Lord  Talbot. 

This  evidence  was  offered  to  (hew,  that  the  divifion  of  her 
property  by  the  teftatrix  would  be  more  equal,  if  this  devife 
were  to  be  conftrued  a  fee.  But  it  is  nothing  to  the  court,  whe- 
ther the  divifion  is  equal  or  unequal,  prudent  or  imprudent  *,  it  is 
only  material  to  them,  what  appears  to  them  to  have  been  the 
will  of  the  teftatrix,  not  what  ic  ought  to  have  been.  Lord  Ba- 
son*s  diftindion  between  ambiguhas  latem^  and  aikbiguitas  patensp 
is  a  right  di(lin£tion,  and  ought  to  be  adhered  to.  As  to  the  cafe 
of  Oates  ex  dim.  Wtgfallv,  Brydone  and  others,  3  Burr.  11895* 
there,  it  only  appears  that  the  value  was  unneceflarily  founds 
Upon  thefe  grounds,  he  prayed  the  rule  might  be  difcharged. 

Mr.  WUfiny  for  the  new  trial^  began  with  the  point  of  evi- 
dence \  for,  he  faid,  if  that  could  be  once  eftabltlhed  in  his  fa- 
vour, it  would  manifeftly  appear  that  the  teftatrix  meant  to 
give  Alice  Scolefield  an  eftatc  mfee.  He  hid  it  down  as  a  general 
rule,  that  where  it  appears  that  a  teftator  had  any  particular 
thing  or  circumftance  in  contemplation,  the  court  may  inform 
themfelves  of  that  circumftance,  in  order  to  be  as  fully  ac- 
quainted with  it  as  the  tcft;»tor  was.  Now  where  a  teftator 
charges  his  eftatc  with  the  payment  of  moneys  he  has  always  the 
value  in  contemplation  ,•  Therefore,  in  this  cafe,  the  land  being 
charged,  its  ^lue  ought  to  be  enquired  into :  In  Collier's  cafe 
it  is  faid,  •«  That  where  the  land  is  only  of  the  value  of  three 
"  or  four  pounds  a  year,  and  20  /.  or  30  /.  only  arc  charged  upon 
<<  it,  there  the  devife  is  conftrued  to  be  for  life :"  which  ihe;^ 
Vol.  n.         '  Ee  that 
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1778.     that  the  value  may  be  enqciircd  into;  and  that  in  a  dcmbtful  c&f 

—  it  may  depend  oir  the  value.    To  this  eile£t  arc  'Krrman  vcifiB 

J^*  Johnfoh^  StiUs  28 1 1^  293  :  and  alfo  Ivy  v.  Gilbert,  a  B.  fFfm.  ij. 
f  YLvcf.  Prec.  in  Cbane^  523.  S.  C. — In  Lord  Cbmtf%  cafc>  though  foiae 
f«ch  do£trine  might  have  fallen  from  the  court,,  as  Mr.  1m 
mentions,  yet  the  main  queftion  was  difierens  frona  this.  L 
fuch  a  cafe  as  the  prefent,  there  can  be  no  danger  in  :idmittifi{ 
parole  evidence  \  becaufe  the  value  of  an  eflate  is  a  thing  ooeo- 
rious,  and.any  impoGtion  in  that  refped  might  be  eafily  dctcdcd. 
Lord  Hoh^  in  Cok  v.  RaivUnfony  lays  down  the  rule  of  evidecs 
too  largely  s  befides  his  opinion  was  extrajudicially  given,  aad 
theolher  three  Judged  diflcnted  from  it.  Parole  evidence  na; 
be  given  to  rebut  an  equity. 

Here  the  court  fifked  Mr.  Wiffort\  What  ufe  he  meant  to  make 
of  this  evidence  l> 

Anfioer^  To  fliew  the  eftate  was  fo  fmall,  that  if  it  w^ 
meant  to  be  given  in  tail  only,  the  elded  daughter  might  ku 
her  prqvifion :  Fpr  if  ihe  does  not  pay  nine  fcore  pounds  imme- 
diately, (he  muft  wait  till  it  is  paid  out  of  the  profits^  whkh 
•would  have  taken  manj  years.  The  executors  could  notha^r 
taifed  the  fum  by  mortgage,  as  the  only  means  prefcribed  arc 
out  of  the  firft  clear  annual  profits.  The  teftatrix  at  firft  i&- 
tended  to  give  an  eftate  tail  to  all  her  children  fucccflivcly  ^  tha 
file  feems  to  have  conCdered  that  the  younger  were  to  come  ia 
for  their  legacies  of  money  immediately  ;  and  therefore  to  haic 
meant  to  give  the  land  to  the  elded  in  fee.  The  latter  dcviie, 
(confidered  in  itfelf )>  is  clearly  a  devife  in  fee.  The  rule,  that 
where  a  doubt  arifes  on  any  part  of  a  will,  it  muft  be  condnKd 
fo  that  every  part  may  ftand^  is  right,  wher6  it  applies :  Bo: 
here  is  no  doubt  on  the  meaning  of  either  claufe ;  the  difficnky 
fies  in  the  latter  claufe  being  inconfident  with  the  former.  Ths 
cafes  cited  on  the  other  fide,  where  the  word  <<  heirs'*  had  been 
eondrued  to  mean  heirs  in  tally  (they  having  been  mentioned 
before,)  were  fo  determined  becaufe  it  appeared  in  thofe  cafes 
that  tlie  teftator  did  not  know  the  legal  didin<Elion  between  tk 
word  "heirs,**  and  the  words  "  heirs  of  the  bodyj**  but  is 
this  cafe  it  mamfedly  appears  that  thetedatxix  knew  that  dlf- 
tindion  \  and,  therefore,  if  ihe  had  meant  in  the  latter  claufe  to 
give  an  edate  tail,  (he  would  have  ufed  the  wordsj  <<  heirs  cf 
**  the  body"  again. 

Mr.  Lee  in  reply.— The  doftrine  laid  down. in  fupport  of  the 

f  ttle^  tends  to  fubvert  every  edM)liIhcd  rule  in  the  cou&rudion 

.     »S  of 


TRINITY  TERM  i8  Oborge  HI.    ji.  R.  838 

of  wills.    The  principle  which  diftingQiflies  between  a  charge     1778. 
of  money  to  be  paid  out  of  the  rents  and  profits,  and  a  grofs  -^ 

turn  to  be  paid  generally,  is  thoroughly  fettled ;  though  now  at-      ^?^ 
tempted  to  be  overturned.  FTw»*i. 

Lord  Mansfield. — All  the  cafes,  in  which  the  implication 
ari/ing  from  the  condition  of  paying  money,  is  admitted,  are 
cafes  where  the  queftion  was.  Whether  the  devifees  took  an 
cftate  for  fife  oixtifee  ?  and  not  whether  they  took  an  cftate  ia 
iaily  or  \r\fie. 

Mr,  Lee. — As  to  Ae  argument  attempted  to  be  drawn  from 
the  tcftatrix  ufing  the  words,  •*  heirs  of  the  body,"  in  the  for- 
mer part  of  the  will,  and  not  in  the  latter  ;  it  is  an  inference 
equally  jtift,  to  fUppofe  that  as  (he  firfl  dates  herfelf  to  be  fcifed 
In  fee  fimple  of  the  lands,  and  does  not  ufe  fimilar  cxpreffiond 
in  the  latter  claufc  in  queftion,  fhe  could  not  mean  by  that  claufe 
to  giye  an  eiiate  in  fee ;  if  her  fuppofed  knowledge  of  the  tcch« 
nical  etprcflions  is  to  be  argued  from  at  alL 

Cur.  advifare  vuUi 

On  thid  day  Lord  Mansfield^  after  ftating  the  cafe,  deliTcred 
the  opinion  of  the  court  as  follows:  A  motion  for  a  hew  trial  haS 
been  mide  upon  tUro  grounds:  Firft,  That  upon  the  true  con- 
ftru£tion  of  the  words  of  this  will,  Alice  Scoiefield  took  an  eftate 
in  fee  Hmple,  and  not  an  eftate  tail  only,  as  contended  on  the 
part  of  the  Icflbr  of  the  plaintiff;  Secondly,  That  fuppofing,  oii 
the  face  of  the  will,  the  latter  to  be  the  true  conftruftion,  yet,  if 
the  defendant  were  let  in  to  prove  the  value  of  the  eftate  at  the 
time  of  the  devife,  fuch  proof  would  vary  the  conftru£lion,  and 
therefore,  that  fuch  cxtrinfic  evidence  ought  to  have  been  ad- 
mitted at  the  trial. 

As  to  the  frflf  it  is  plain  that  the  teftatrix,  at  the  time  of  • 
making  her  will,  had  legal  aftiftance ;  but  it  was  fuch  afliftance 
as'  ferved  only  to  confound,  by  making  her  ufe  all  the  dragnet 
words  of  conveyancing,  without  knowing  ,the  force  of  them. 
Forflie  intermixes  all  the  words  that  belong  to  grants  and  deeds. 
After  the  preamble  to  her  willj  flie,  devifes  thus : — Here  his 
liord(hip  ftateu  the  will,  and  proceeded  as  follows :  Now  the 
fingle  queftion  upon  the  conftruftion  of  this  will  is,  "  Whether 
"  the  words,  •  heirs  of  Alice  Scoiefield^  thrice  repeated  relative  to 
"  to  the  redeitiption  of  the  term  veftcd  in  the  executors,  (hall  be 
<>  conftrued  to  refer  to  the  fpecial  defignation  of  the  heirs,  to 
'<  whom  the  eftate  is  devifed  in  the  beginning  of  the  vnU\  or  to 
^  introduce  a  nrui  and  more  general  denomination  of  heirs  yznA  to 
£  e  2  '*  amount 
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t  j(j8.  '*  amcunt  to  a  revocation  of  the  cxprefs  eftate  tail^  given  to  tk 
■*  <•  beginning  of  the  will,  wiih  all  the  remainders  over  to  the  three 

^trfn  "  fifterSf  and  the  reverfion  in  fee  to  the  teftatrix  and  her  fight 
Ftldsi.  m  heirs?"  It  is  manifeft  that  the  Cril  devife  is  an  exprels  eftate 
tail  to  each  of  the  four  daughters  fucceiEvelj,  and  that  the  vd- 
tatrix  meant  to  charge  the  firft  eftate  tail  to  her  eldeft  daughter, 
with  the  fum  of  i  Bo  L  for  the  immediate  benefit  of  her  other  three 
daughters:  For  the  deyife  is  in  thtfe  words,  *'  charged  aod 
<<  chargeable  notwithftanding,  lie.**  In  the  fame  claufe  fbe  pxr« 
ticularly  exprcfies  her  intention,  that  this  fum  fiiould  come  ois 
of  the  pojpjjion^  and  not  out  of  the  inheritance :  Becaufc  it  is  to 
be  raifed  cut  ojthefirjl  and  clear  yearly  and  annual  profits.  To  cf- 
feduate  this  intention,  ftie  is  advifed  to  create  a  term  In  her  ex- 
ecutors to  receive  the  rents  and  profits  quoufque*  So  that  there 
are  in  the  cleareft  words  fucceflive  eftates  tail,  fabje£^  to  this 
charge;  or,  if  I  may  ufe  die  expreflion,  this  fum  of  iSo/.  i& 
to  be  raifed  previous  to  any  of  the  eftates  tail.  If  the  nutta 
had  reftcd  there  without  any  ctTier  words  in  the  will  at  all,  A&ce^ 
or  the  heirs  of  her  body,  would  have  had  a  right  to  redeem  the 
term  vefted  in  the  executors;  for  it  was  an  incumbrance  prior 
to  their  taking  poiTcflion  under  the  eftate  tail.  Of  courfe,  if  thej 
raifed  the  money,  they  would  have  a  right  to  have  the  term  fur- 
rendered  or  affigned.  The  teftatrix,  when  flie  mentions  this  pay- 
ment, makes  no  new  devifc,  but  only  fuppcfes  it  a  thing  that  maj 
happen :  For  (he  fays,  *<  That  her  executors  (hall  (land  pot 
<<  felTed,  that  is,  receive  the  rents  and  profits  till  they  or  their 
**  affigns  (hall  have  raifed  this  fum  ;  or  for  fo  long  time  as  till 
•*  Alice  Scolejield  and  her  heirs  (hall  have  difcharged  the  £u&e; 
*<  after  which  payment,  (he  and  her  heirs  (liall  enjoy  the  faid  inet 
*<  fuage,  W?.  for  ever.'*  What  is  to  be  paid  or  difcharged  ?  A  fum 
of  money  to  the  three  younger  fifters.  Who  is  to  be  hurt  if  it 
is  not  paid  ?  Alice  Scclcfcld  and  the  heirs  of  her  body.  Who 
was  to  pay  ?  Alice  and  the  heirs  of  her  body :  And  it  is  to  be 
paid  to  thofc  who  would  be  her  heirs  if  (he  had  no  ifibe.  The 
word  "  heirs^^  therefor*-,  in  this  part  of  the  will,  is  ufcd 
in  contrsdiftinAion  to  the  fifters.  If  the  word  ^<  heirs*'  is  fs 
ufed  in  the  firft  plac;,  it  muft  be  fo  ufed  in  the  federal  otha 
places  that  follow.  Nothing  is  to  be  implied  from  the  adi!i- 
tional  words  ^^  for  ever ;"  becaufe  that  expreiSon  is  repeated 
by  the  teftatrix  in  the  devife  of  each  of  the  eftates  tail.  The 
•nature  of  the  provifion  affords  a  ftrong  argument,  that  (he  did 
not  mean  to  change  the  fenfe  of  the  word  ^  heirs'*  in  this  pan 
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of  the  will,*and  to  give  zfeeJintpU.  Becaufe  k  would  be  abfard    lyj^.  ' 

and  nonfenGcal  to  make  a  dilEinQion  between  raifing  money  * 

by  rents  and  profits,  or  by  mortgage  or  fale,  or  charge  on  the  ^^',' 
inheritance,  where  the  firft  taker  hzs  a  fee Jmple :  What  docs  it  Ft*.i>»»- 
iignify  how  it  is  raifed  ?  But  where  the  poffejfion  and  the  inberiU 
ance  zxtitffeienti  a  dire£lion  to  raife  a  fum  of  money  out  of  the . 
rents  and  profits,  is  a  burthen  thrown  upon  the  poflcfEoix  in 
favour  of  the  inheritance.  As  where  an  eftate  is  given  to  A.  for 
life,  remainder  to  B.  in  tail,  and  a  charge  is  made  upon  the 
rents  and  profits,  there  the  efts^te  of  tenant  for  life  goes  in  eafe 
of  the  Inheritance.  The  tcftatrix  here  might  not  think  of  ^ 
common  recovery.  She  appears  to  have  meant  that  her  family 
eftate,  which  was  but  a  fmall  one,  (hould  go  to  her  family 
clear  and  unincumbered.  What  knowledge  (he  had,  which  in- 
duced her  to  think  that  Alice  could  difcharge  this  fum  of  1 80/.  is 
not  apparent,  nor  is  it  material :  Her  obje£t  certainly  was  to  have 
Ae  eftate  free  from  it.  This  feems  to  us  to  be  the  true  conftruc- 
tion  of  the  will  upon  the  fact  of  it. — ^But  at  the  trial,  ixfrinfie  evi* 
difui  was  offered  to  (hew,  <<  That  the  eftate  in  queftion,  at  the 
*^  time  of  the  devife  was  worth  but  2\o  l.\  and  if  fo,  fuppofing  .  . 
<*  the  eftate  to  be  fold,  each  daughter  would  have  an  equal  (hare 
<*  (<>o/.);  and  from  thence  \x  is  inferred,  the  tcftatrix  meant  by  the 
'*  fubfequent  devife  to  give  a  fee  fimple  to  the  eldeft  daughter."  . 
There  is  no  occafion  in  this  cafe  to  go  into  the  particular  excep- 
tions out  of  the  genejral  rule,  "  That  a  will  fliall  be  conftrued 
^  by  what  appears  upon  the  face  of  it,  and  not  upon  circumjiances 
«<  o^  matter  e^^trin^c*,"  beeaufc  the  eztrinQc  matter  here  proves 
nothing  at  all.  It  lays  indeed  a  cir^umftance  before  the  court 
wbicU  might  have  its  weight,  if  the  court  were  called  upon  \o 
make  \  wpl  for  fh^  tcftatrix.  But  that  the  court  cannot  do. 
\ijbt  hag  not  made  the  fliares  equal,  the  court  cannot  fay  they 
fliall  be  fo.  Whof  knows  what  proviGon  the  eldeft  daughter  had 
from  her  father  before  ?  Or  whq  can  fay  (he  had  n'one  ?  It  is  plain 
the  teftatrix  did  not  tneati  that  all  the  daughter^  (hould  take  equally^ 
if  flie  did,  ihe  would  either  have  mide  no  will  at  all\  or  have 
dircAed  the  eftate  to  be  fold  and  divided  equally  amongft  them. 
B^t  (he  has  made  an  y/7^jri/j/ proviGon  }  for  (he  has  given  lo/. 
more  to  her  daughter  Judith  than  to  the  reft  \  and  (he  gives  the 
youngeft  daughters  the  nine  fcore  pounds  intended  for  them  im- 
mediately, and  the  eldeft  nothing  till  they  are  paid.  The  evi- 
dence offered  at  the  tria^  therefore,  does  not  lay  a  foundation  to 
ifliply  that  Alicf  was  to  take  a  fee.    It  is  not  in  the  leaft  like  the 
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cafes  where  the  court  has  inferred  a  Dcoeflary  im|dicatioii  of  ai| 
eftate  in  fee»  from  a  dcvife  of  lands  without  any  words  of  li* 
mitation,  where  the  lanJs  are  charged  with  a  grofs  fum.  The 
do£lrinc  in  thofe  cafes  begun  when  the  modification  of  ufes  was 
hj  way  of  condition ;  and  charging  a  devifee  with  the  payment 
of  a  grofs  funi  wis  looked  upon  as  a  condition,  the  non-perfom^- 
ance  of  which  amounted  to  a  forfeiture  of  the  eftate  :  The  di- 
reAion  was  to  pay  a  fum  of  motley  by  way  of  condition,  and  the 
heir  entered  for  the  condition  broken.  Where  the  teftator  ufes 
no  words  of  limitation }  there  the  rule  of  law  in  the  cafe  oi 
grants  and  deeds,  that  without  words  of  limitation  it  (hall  be 
for  life  and  for  life  only,  takes  place.  But  as  in  cafe  of  a  will, 
the  manifeft  intent  of  the  tedator  is  decifive,  and  need  not  be 
ezprefled  in  any  formal  words,  the  certainty  that  the  tcflator 
mu(t  mean  a  bounty  and  benefit  to  his  devifce,  is  ftifficiem  to 
fupply  the  want  of  a  formal  limitation.  But  theve  nercr  was 
an  inftance  of  fuch  an  implication,  where  an  expreis  cftatc  for 
life,  or  an  exprels  eftate  tail  is  given  in  terms  i  and  here,  it  is 
an  eftate  tail  with  feveral  remainders  over.  "We  are  tfaerefose 
unanimoufly  of  opinion,  that  the  eldeft  daughter  took  only  an 
eftate  tail,  and  that  the  evidence  oflR^red  at  the  trial  was  totally 
nugatory  and  irrelevant.— The  coufcquence  is,  that  the  rule  for 
a  new  trial  muft  be  difcharged. 


Vicars  veffus  Haydon,  Lcflee  of  Carroi., 
in  Error. 


n.enJin''^'  JN  Michaelmas  Term  1762,  Carrol,  in   the  name  of  Z&ydtwr 

ejeamcnt  his   lefTce,  brought   an  eje£(ment  in   B.R.  in   Irtldnd  for 

J^U/Jhi  ^^"^s  there,  and  laid  the  demife  to  be  for  rj  years  from  the 

•®*"^.  2cth  of  N(n}ember  1762.     In  the  fame  Term,  an  injundion 

amended  ■'  tii_  r    t>     r  •       r    »      t  m 

the  decUra.  was  granted  by  the  court  of  Jixche^uir  m  Jreland^  at  the  in- 

two  by  en-  ftancc  of  Vicars.  On  application  to  the  court,  Carrd  was 
permitted  at  xkit^  Summer  Aflizcs  in  1768,  to  try  the  ejed* 
ment,  execution  being  ftaid  till  further  order  \  and  the  plain* 
tiff  had  a  verdid.  A  new  trial"  was  moved  for  and  refufed: 
Whereupon  Vicars  brought  a  writ  of  error  in  this  court  ^ 
and  the  judgment  below   was   affinhed.     Carrol  proceeding 

to  (he  form--  to  gcc  pofleifion  of  the  premifes,  notwithftanding  execudoa 

of 

ba4 


Jarging  the 
term,  tho' 
the  record 
was  remir- 
ted  to  Ire^ 

Writ  of  fu- 

was  i/riied 


cr  mttttmusm 


and  a  new  writ  of  mttlmiu  was  awarded  to  the  Jadget  of  Bi  Jl.  in  Inlamdf  endoing  the 
the  record  fo  amcDdcd.    The  wliole  upon  pa/mcRt  of  cofti  t>y  the  party  applyifig. 
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had  been  ftayed  by  order  of  the  court  oi  Exchequer  In  Ire^     1778. 
laad^  was,  in  1769  prevented  from  fo  doing,  by  further  in- 


]un£Uon;  and  dying  in  1770,  the  injandion  bill  was  revived  verfus* 
againft  his  rcprefentatives.  Jn  Michaelmas  Term  1777, the  caufc  Haypow. 
in  the  court  of  Exvhequer  in  Ireland  was  heard,  and  Vicar s\  bill 
difmifled:  But  thirteen  days  before  the  difmiflion  of  the  bill, 
the  term  m  the  ejeftment  expired.  In  Ea^er  Term  X778» 
which  was  after  the  writ  of  error  brought,  and  before  the  record 
was  remitted^  an  application  was  made  to  the  court  of  King's 
Bench  in  Ireland^  to  amend  the  record  by  enlarging  the  term  ; 
which  was  refufedj  becaufe  the  record  of  the  judgment  was 
here ;  and  the  court  there  faid,  <<  they  never  amended  after 
**  a  writ  of  error  was  brought,  and  the  record  fent  over  to  Eng-' 
^*  land.    But  the  application  to  amend  muft  be  made  here." 

The  record  was  afterwards  remitted  to  Ireland*  It  was  then 
moved  in  this  court  by  Serjeant  Walter  to  amend  the  record, 
by  enlarging  the  term  in  the  declaration  itova  fifteen  to  twenty 
years. 

Mr.  Dunning  and  Mr.  Lane  now  ftewed  caufe,  and  obje£ied« 
I.  That  ns  the  record  was  fent  back  to  Ireland^  this  court  could 
not  amend.  Pending  an  eje£kment  the  court  may  enlarge  the 
term  ;  but  here  the  caufe  is  determined.  Therefore  it  cannot 
be  done  but'  by  confent :  And  cited  1  Salk.  257.  as  in  point* 
They  alfo  took  a  di{lin£Hon  between  a  motion  to  enlarge  a  term 
iefore  it  is  expired,  and  after^  which  waf  the  cafe  here.  For 
4bat\s  more  properly  making  a  new  term. 

Mr.  Solicitor  General^  and  Serjeant  Walher^  contra^  in  fup- 
port  of  the  rule  cited  Doe  verfus  PUhngtMi  Eaft*  c^  Geo.  3^ 
4  Burr.  2,447.  whcfe  the  demife  was  laid  before  an  entry  made 
to  avoid  a  fine,  inftcad  of  being  laid  after  the  entry,  and  it  was 
too  late 'to  make  a  new  entry :  And  the  declaration  was  amend- 
ed. Dates  V.  Shepherd,  2  Str.  1,272,  where  the  term  wasj  al- 
tered without, confent  from  five  years  to  ten  years:  And  Roe  / 
verfus  Ellit,  Eajl.  14  Geo.  3.  C.B.  where  the  declaration  count* 
ed  of  a  term  expired  twelve  years  before  the  a£l:ion  brought,  and 
was  amended  by  the  writ*. 

Lord  Mansfield.— You  have  not  touched  upon  the  only  doubt 
I  have,  which  is,  -Whether,  being  a  record  from  Ireland^  this 
court  can  amend  it  ?  For  though  the  record  is  fidlitioufly  hcrc^ 
It  is  not  fo  in  fa£b. 

•  ^i/«  thiy  cafe  fincc  reported,  %  Black.  JUf.  90^. 

Ee4  T« 
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1778.  To  tbis  it  was  anfwered,  that  in  Bac.  Abr.  tit*  Error^  203.  il 

18  faid)  <<  that  when  the  traofcript  is  come  fafe  from  Inland  and 


^ttjut      ''  entered  on  the  rolls  of  this  court,  it  is  a  perfed  record  here. 
Hatoona   That  in  Telv*  1 18.  a  precedent  was  (hewn  of  a  record  remored 
from  Ireland^  remathing  here.     And  they  citcA-  MereduV%  cafe* 
I  Venir.  217.  where  a  judgment  gi?en  in  Ireland  w^ls  amended 
by  this  court.   ' 

Lord  Mansfield. — The  fingle  doubt  is  upon  the^rm.  For 
the  record  is  gone  back  to  the  court  of  King^s  Bead,  in  Ireland^ 
and  the  whole  of  it  is  fuppofed  to  be  fent  there.  Therefore  tbej 
muft  iflue  the  fubfcquent  procefs.  Upon  a  writ  of  error  to  the 
Houfe  of  Lords  from  this  court,  a  tranfcript  only  goes  up: 
And  the  record  is  fuppofed  to  be  fent  back  again  hither  ;  and 
if  the  judgment  is  affirmed  this  court  muft  fue  out  execution. 
On  a  writ  of  error  from  the  Common  Pleas  though  a  tranfcript 
only  is  removed,  this  court  may  award  execution.  Upon  a 
writ  of  error  from  Ireland,  in  judgment  of  law  the  record  is  re- 
moved here;  but  in  fad  a  tranfcript  only  comes  over;  and 
t  when  the  judgment  is  affirmed,  it  is  fent  back.  In  the  cafe  of 
the  bill  of  exceptions^,  I  had  occafion  to  enquire  particularly 
into  the  form,  and  had  feveral  letters  from  Liord  Annaly  upon 
the  fubje^l.  And  it  is  as  I  have  dated. ^  When  the  judgment 
is  affirmed,  a  mandatory  writ  iflues  from  hence  to  the  JB.  R*  in 
Ireland^  reciting  the  whole  record  and  procec4ings,  and  com* 
Hianding  them  to  do  execution,  by  which  the  caufe  is  reftored 
to  that  court.  In  the  f:afe  of  Sir  Thmas  Broughton  f ,  which 
went  from  (his  houfe  to  the  Houfe  of  Lords,  after  the  Houfe 
had  ^flirqied  the  ji^dgment^  it  was  fuppofed  a  midake  had  bccr\ 
committed  by  the  Houfe,  and  it  was  wifhed  to  be  enquired 
'  into;  but  the  record  was  come  back  to  this  co'virt.— Jf  the  court 

can  do  what  is  afked  in  this  cafe,  ii  ought  to  be  done :  It  is 
mere  matter  of  form.     We  will  confider  of  it. 
t  *  The  next'  day  Lord  Mansfield  faid,  The  court  had   looked 

into  the  cifes,  and  that  the  proper  mode  of  relief  was  according 

•  Symmers  «  4/.  verfui  Regem,  /»/r#,  489.  ^    - 

f  The  niime  of  thii  cafe  was  St.  JUm  v.  B^/bvp  •f  mnl^f^Ax.  JiiUkt 
SliKk/one  in  his  report  of  this  cafe,  v«l.  2.  733,  fays,  **  A  day  or  tmo  after 
«  the  judgment  was  tffirir.ed,  a  motion  was  made  in  the  Houfe  of  Lotda  to  re. 
«5  bear  the  f  aufe,  it  be  nz  allegqi  that  the  majority  of  the  Xords  prtfeut  were  dpr. 
«•  ly  for  reverfmg  the  judgment,  though  by  furprife  they  did  not  divide  the  Houle. 
**  But  the  faa  b«ing  not  clearly  afcertained,  and  alio  for  tlie  danger  of  focfa  « 
**  precedent,  the  motion  was  withdr«WD  by  confent** 


TRINITY  TERM  i8  George  IIL    B.  X.  844 

t»  the  following  rule,  which  his  LordOiip  proilomiccd  j  «<  That     1778, 

*f  upon  payment  of  the  cotti  of  this  application  to  the  plaintiff  - 

«  in  error  (to  be  taxed  by  the  Mafter)  the  defendant  in  cryorb?  at    ^i^" 

^  liberty  to  afnend  the  record  in  this  caufc,  by  ftrikingout  ^be    HAti»oif. 

«  word  «^^e/i"  in  the  declaration,  and  inferting,inftc44theret. 

<«  of,  the  word  "  twenty."*  And  that  z  fuperfedeas  iffuc,  at  the 

«  expcnce  of  the  defendant  in  error,  to  the  writ  of  mittimus  here- 

"  toforc  fent  to  the  Judges  of  the  court  of  King's  Bench  in  Ire; 

"  land  ;  and  that  another  writ  of  mittimus  iffue,  atthe  expenc& 

*f  of  the  defendant  in  error,  to  the  Judges  of  ;he  faid  court,     , 

•«  enclofing  the  tenor  of  the  record  fo.  amended.", 

N.B,    The  fuper/edeas  was   general,    quia    improvidb  em(^ 
itavit,  without  affigning  any  rcafons. 


•GosLiso  ver/us  Lord  Weymouth.  jwjtSl 

IN  debt  upon  bond  by  biU  the  defendant  pleaded  to  the  ju-  ^^ 
rifdiaion  of  the  court,  bccaufe  a  Peer  of  the  realm  can  B.R.  hf 
only  be  fued  l?y  original  writ,  and  not  by  bill.— Demurrer  kind  ^'"Si"^*"^. 
joinder  in  demurrer. 

Mr,  DavenpCft  in  fupport  of  the  demurret  infilled  that  bf 
the  ftat.  12  W  13  Wm.  3.  ^.3.  in  cafe  of  diffolution  or  proro- 
gation of  parliapnent,  or  in  cafe  of  adjournment  for  more  than 
fourteen  days,  tlic  fame  procefs  was  given  againft  Peers  as  againft 
other  perfons  ;  and  cited  Say  v.  Lord  Byron^  Sayer^s  Reports  63- 
Mr.  W^ood  contra^  for  the  defendant,  in  fupport  of  the  plea 
contended,  that  the  objedl  of  the  ftat.  i^  <^  13  ff^m.  3.  r.3. 
was  not  to  introduce  any  new  procefs  againft  the  Peers  of  the 
realm,  or  to  extend  the  jurifdidion  of  the  court,  as  againft  them, 
further  than  it  went  before.  That  where  Peers  were  meant  to 
be  included,  they  were  named  in  the  ftatute  ^  therefore  where 
not  paqaed,  ^hey  were  not  meant  to  be  included.  7*hat  the 
fecqnd  feSfion^  which  gives  the  original  bill  againft  perfons  enti« 
tied  to  privilege,  fpeaks  only  of  knights^  iurgeffes^  citizens  and 
ctkers,  having  privilege.  Therefore  it  could  not  extend  to  per- 
fons of  higher  ranL—ffe  entered  into  the  hiftory  of  the  aft,  and  ^ 
{aid,  feveral  ainendments  were  piade  by  the  Lords,  and  parti* 
cularly  that  they  ftrqck  oi|t  that  part  which  related  to  the  alter- 
ation of  the  procefs  as  againft  them  *  ;  and  that,  as  the  z&  now 
|lands|  Peers  could  only  be  proceeded  againft  during  the  times 

f  /7^  Topmais  of  tly  Hwfc  of  Commom,  vol.  13.  567. 

mentioned 
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1'J^B*     mentioned  in  the  aA,  in  the  fame  manner,  as  oat  of  time  ol 

"  privilege,  iefore  the  aft-     He    faid,  he  coHld  not  find  that 

v«r/M      this  court  was  entitled  to  proceed  by  bill  before  this  ftatctt 

Lord  w«r.  fhat  neither  Lord  Cote^  nor  Mr.  Juftice  Blachfione^    took  notkc 

of  any  fBch  proceeding  againft  Peers.     And  it  was  clear  that 

,  before  the  ilatatC|  members  of  the  Houfe  of  Commons  could  net 

have  been  faed  by  bill,    ft  would  be  ftrange  therefore  if  Pceri 

could. 

Lord  Mansfield.— -The  note  I  have  of  the  cafe  of  &ir^  r.  Lcri 
Byrm  is  as  follows  :  **  Mieh.  26  Geo.  2.  A  R.  Mr.  X.  Rokinf^ 
<*  moved  (upon  an  affidavit  that  the  plaintiff  had  fued  oat  tvo 
•*  writs  of  diftringaSf  whereupon  the  (heriffhad  leTied  40  /-  and 
«<  4  d.  and  that  no  bill  was  filed,)  for  a  rule  to  (hew  caufe,  whf  tk 
*^  faid  two  writs  (hoald  not  be  quafhed,  and  the  money  kviei 
**  thereon  be  reftored.  He  obje£ted  that  a  Peer  ought  not  to  be 
<<  fued  by  bill,  but  by  original  writ ;  And  that  the  ftat.  12  (^  13 
^<  Wm.  3.  r.  3.  does  not  make  any  variation  in  the  proceedings 
<<  againft  PeerSf  but  refpejis,  in  this  particular,  cwimssirt 
«  Wj.— Mr.  Stowe  (hewed  caufe,  and  the  rule  was  enlarged.- 
•*  Upon  (hewing  caufe  at  a  further  day,  the  court  declared  tfaf 
**  there  were  many  precedents  of  actions  againft  Peers  of  parlia- 
<<  ment  for  many  years  before  the  ftatute  of  JFm.  3.  as  certified 
«'  by  the  Mailer,  and  Mr.  Day  the  clerk  of  the  rules  :  And  fii<i, 
«<  why  could  not  the  court  fupport  its  ancient  jurifdifiioa,  as 
' ,  "  well  as  the  court  of  Exchequer  hold  plea  as  Miiar  domifti  re^s ' 
««  And  the  court  in  that  cafe  difcharged  the  rule/'  This  is  anau- 
^  chority  in  point.  The  original  bill  was  the  common  law  proccfs. 

Per  Cur.     Judgment  guod  defetidens  rej^ndeat  wfn. 


Stmt  iey% 

Ifthcde. 
iendanrs 
attorney 
who  is  t 
fubfcnbing 
witncU  to 
an  agree- 
ment upon 
whick  the 
plsimiff 
brin^:s  his 
ejeftmtnt, 
refufc  to 
givcevi- 
Hence  of  his 
the     court 


/ 

Doe  en  dim.  Jui^p  verfus  Andrews. 

T"HIS  was  an  application  for  an  attachment  againft  ^fiis- 
fm  the  attorney  for  the  defendant  in  this  caufe»  for  a  con- 
tempty  in  refuiing  to  give  evidence,  upon  being  ferved  wirh 
a  fubpena  ticket  in  court  at  the  trial.  Johnfm  was  a  fub- 
fcribing  witnefs  to  an  agreement,  under  which  the  t]t&mtnt 
was  brought ;  and  in  confequence  of  his  refufal  to  give  evidence 
of  his  atteftation,  l^c.  the  plaintiff  was  nonfuited.  The  rea- 
fon  he  afTigned  was,   that  being  the  defendant's  atforncr,  k 

atteftation,  &c.  upon  feryicc  of  zfuhpecnM  upon  him  in  court  for  thit  porpoff, 
out  ol  which  the  record  liTues  wUI  fraot  a|^  a^asbnicjit  a^abft  iiiiH. 

as 


TRINITY  TERM  18  George  HI.   B.R..  846 

» 

was  not  bound  to  give  evidence  to  the  prejudice  of  his  client.     1778. 
On  (hewing  caufe  againft  the  attachment,  an  affidavit  on  the 


part  of  John/on  was  read,  ftating,  that  feven  tickets  Jiad  before      ^^, 
been  annexed  to  this y»^^af/iii,  whereas  thete  ought  to' be  only  Amo^xwi* 
four  perfons*  names  to  one  fubpmna^  and  that  no  oath  was 
tendered  to  him. 

Mr.  Morgan  and  Mr.  La  A  (hewed  caufe.     Mr.  Dunning  in 
Tupport  of  the  rule. 

Lord  Mansfield. — I  think  the  attome/s  original  mifbeha- 
viour  is  aggravated  by  his  prefent  defence.  By  atteiting  an  in* 
ftrumenti  a  man  pledges  himfelf  to  give  evidence  of  it,  when- 
ever he  is  called  upon.  Here,  the  attorney  was  prefent  In 
court,  and  refufes  from  corrupt  motives  avowed  by  himfelL 
That  he  was  attorney  to  the  other  (ide,  is  no  reafon  for  breaking 
his  engagement  with  the  plaintiflF.  An  attorney  has  no  privi* 
lege  to  refufe  to  give  evidence  of  collateral  faAs.  I  have  known 
an  attorney  obliged  to  prove  his  client's  having  fworn  and  (igned 
the  anfwer  upon  which  he  was  indi£led  for  perjury.  I  think 
Mr.  Serjeant  Sayer^  who  tried  the  caufe,  would  have  been  war- 
ranted in  committing  this  man  ;  but  he  has  taken  the  more 
prudent  method  of  leaving  the  matter  to  this  court.  As  to  any 
irregularity  in  the  fubpmna^  none  appears  upon  the  affidavit  s 
therefore,  let  the  rule  be  made  abfolute. 

N.  B.  John/on  then  undertook  to  pay  all  the  cofts  of  the  non- 
fuiti  and  of  the  application.  Upon  which  the  court  ordered, 
^hat  on  payment  of  them,  the  |rule  Ihould  be  difcharged,  otber- 
^ifci  the  attachment  to  iflue. 
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ABATEMENT.^ 

I.  T F  the  coort  ^as  not  a  general  ja- 
X  Fifdiftion  of  the  fobjed  matter, 
the  defendant  muft  plead  to  the  ja- 
rifdidlioQ,  and  cannot  take  ad«^ancage 
of  it  on  die  general  iflae.  Moftyn  v. 
Fabrigas.  Page  17a 

%,  Iri  everv  plea  tothe juriOiAion^  ano- 
ther junfdiflion  mad  be  ftated.  liiJ- 

Ibid. 

ACCEPTANCE.    ACCEPTOR. 

1.  If  the  drawee  of  a  bill  of  exchange, 
fays,  '*  he  cannot  accept  it,  tillftores 
•*  are  paid  for,**  it  is  an  undertaking 
to  accept  twhen  the  (lores  are  paid  for. 
Pier/on  verfus  Dunlop,  5  7  <  •  4i  S 

a.  It  is  a  rule  amongft  merchants,  that 

a  mere  engagement  to  the  drawer  of 

a  bill,  Uw  engagement  to  the  holder 

.  of  it ;  and  therefore,  not  ef  it/elf  zxk 

acceptance.    Ibid.  $72,  3 

5.  But  if  fttch  engagement  be  accoln* 
panied  with  foch  circomilances,  as 
may  induce  a  third  perfon  to  uke  the 
bUl  by  indorfement,  it  may  amount 
to  an  acceptance.    Ibid,  574 

4.  There  may  be  a  conditional  at  well 
at  an  abfolute  accepunce.    Ibid. 

Ibid, 

7%/^BILL  of  BXCHA«C£,  No.  I. 

ACCEPTANCE  of  RENT. 
Vidi    CoTSHAirT,     No.,  7.     Klfn 

No.  5»  4,    Laata,  No*  u 


ACCOMPLICE. 

1.  In  cafet  not  within  the  fiatutet,  .an 
accomplice  fully  and  fiirly  difdofing 
the  guilt  of  himfelf  and  companions, 
and  admitted  a  witneft,  and  eiving 
evidence,  ought  not  to  be  pro(ecuted 
for  that  oiFence,  nor  perbaps  for  any 
other  of  the  fame  kind  accidintaify 
omitted  by  him.  By  all  the  Indgea 
in  Mrs.  Rudd*\  cafe  at  the  Oid-Bm* 

ley,  Sept.  177s.  ^^ins9 

2.  But  if  profecuted*  he  cannot  plead 
this  in  bar,  or  avail  himfelf  of  it  on 
his  trial ;  but  may  apply  to  the  court 
to  put  off*  the  trials  that  he  may  ap- 
ply for  a  pardon.  Hid. 

Vide  Bail,  No,  4,  5.     PaasoKj  No. 

ACT    of   Bankruptcy. 
Fide^hvXKVTT,  No.6.  ii.  17.  iS. 

ACTION. 

I .  For  money  bad  and  received  does  not 
lie  againft  an  extife  oftoer  to  recover 
back  znoverpapnent*  JFbi thread  v. 
MrookfimnA.  ^    69 
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judicial  capacity,  he  may  plecUl  that 
he  did  it  as  Judge  of  record,  zndtiat 
will  be  a  fufficientyi^2/£r«//0ff :  and  fo 
may  a  Judge  of  a  court  in  a  foreign 
countpy  under  the  dominion  of  .the 
crown.    Mojfya  v.  Fithrigas* 

5-  -^^ 
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arife  Jbrukdt  m^y  ^  1*><1  ^  happen- 
lag  in  an  EngUp  cwnty*    Ihidm 

Pagt  177 

4.  AAkm  for  wmmtf  hmd^mdrtcwvtdt 
lies  by  the  /nir  MnAir  of  aMo^  or 
«»r«f»  agttoft  a  /i^^  perfon,  into 
whofe  hands  they  have  come  maU 

fib ;  provided  their  tdimiity  can  be 
traced  and  mjctrhiinid.  Clarkt  v.  Sha 
€t  id.  197-  *co 

5,  A6tion  lies  for  goods  (old  abroad^ 
which  are  pnbibittd  here«  if  the  de^ 
li^ovy  of  them  be  compkte  abroad ; 
though  the  vendor  may  kno«r»  they 
are  to  be  run  into  EniUmd.  Holman 
If  al.  r.  Jibnjen.  341 

6*  Secms^  if  the  vmiiir  were  to  dtlhfir 
the  goods  in  England ;  or  if  they  were 
only  to  be  paid  for,  in  eafi  the  vendee 

*  fhouldfoccecd  in  landing  them.  Ibid. 

344»  5 

7.  ASi9  ptrfinalis  moritnr  cam  pir/ona^ 
IS  a  maxim  not  gemraUj,  much  lefs 
nmvtrfaily  true.     Hambly  v.  Tr^//. 

8.  Di(tin6lion  between  ftnal  aAions  and 
criminal  adions.    Aubtftm  v.  E*vtritt. 

391 

9.  An  affion  does  not  lie  agunft  ^n 
audioneer  for  felling  a  horfe  at  the 
higheil  price  bid  for  him,  contrary  to 
the  owner's  exprefs  direAions,  not 
to  let  him  go  ODder  aiarger  fum  nam- 

.^d.^Secust  if  the  owner  had  direfi- 
cd  the  anftioneer  xo/et  the  horfe  up 
mt  fuch  a  parucolar  price  and  ilot 

•  lower.     Bixwiily.  CbriJIie.        39 q 

10.  A£iion  for  miney  b§d  and  receinted 
does  not  lie  to  recover  back  money 
paid  for  the  rekafi  of  cattle  diilrained 
damage  fea/anit  though  the  difin/s 
wtrt  wrwgful.  Lindon  v.  Hooper. 

11.  Bat,  in  cafe  of  goods  taken  m  ex- 
eeafiom  and  fold  under  a  warrant  oT 
diftrefs,  under  a  ccwviaion ;  if  the 
coovidtion  is  ^ua/bedt  the  owner  may 
wave  ibetort,  and  bring  an  adion 
lor  money  had  and  received.  Fei- 
tbam  V.  Terry »  dted  in  Ihid.     419. 

12.  So,  where  goods  are  uken  in  exe- 
cution which  are  not  the  property  of 
the  perfons  agatnft  whom  execution 
is  taken  oat  %  the  owner  may  luoFye 
the  trejpafit  and  bring  his  adtion  for 
the  amount  of  the  money  which  the 

.     goods  foU  for.    Ibid.  ihid. 


13.  Where  an  adionis  brought  io  con-: 
ieqnence  of  a  right  liquidated  By 
means  of  a  ftatote»  the  ftMuce-is  xht 
only  ground  of  a^on.  Rommv  Green, 

J>age  ',76 

14.  An  adion  on  tbe  ca/e^  is  the  proper 
remedy  for  k fraud  npoo  the  tall  of  a 
market.  Biak^ye.DimfdaU.     €64,  s 

15.  Does  mt  lie  againd  tlie  Pa^-mo^er 
general,  for  the  value  of  a  bank  note 
liolen  by  one  oi  thitjerfers  of  die  poft- 
office,  out  of  a  letter  delivered  into 
the  office.  fPbitfald  y.  Lard  Lt 
J>efpeneer.  754 

#7i^  Assumpsit. 

ADJUDICATION. 

I.  XJpon  an  ad  of  parliament  giYinga 
fpeciar  authority  to  fefiions  for  the 
compulfive  difpofal  of  property,  the 
adjudication  of  tbe  feffions  moft  fol* 
low  precifely  the  provifiona  of  the 
ad.    Rex  v.  Creke.  30 

ADMINISTRATION   and  ADMI- 
MINISTRATOR. 

A  creditor 9  as  well  as  the  next  of^  kin, 
has  a  right  to  fue  upon  an  adminiAn- 
tion  bond,  in  the  name  of  the  Arch- 
biihop,  or  ordinary.  Archkijbop  of 
Canterbnrp  v.  Hou/i»  140 

Fide  ExBCUTOR. 

AFFIDAVIT. 

It  is  not  a  fafficient  obje^Bon  to  an 
affidavit,  that  the  party  who  makes 
it  was  cohvifted  of  perjury,  unle^ 
fuch  conviAion  was  followed  by  a 
judgment.     Lee  v.  Gati/el.  3 

Fide  Bail,  No. 6.    TaoTaa,  No.  4* 

AGENT. 

I.  CoDcerning  tbe  duty^of  an  agent  iir 
infuring,  and  what  is  or  is  not  neg^ 
ligence  io  him.    Moore  t.  Moargne. 

479 

z.  If  money  be'  mifpaid  to  an  agent, 

and  he  has  paid  it  over,  he  ia  not 

•  liable  in  an  adien  by  the  perfon  who 

ipifpajd  it.    Bnller  r.  Uarri£m. 

566 
3.  But  if  before  he  Has  paid  the  nooey 
to  \ii  principal,  the  perfon  corrcds 
the  miftake,  the  agent  caaaot  alter* 
wards  pay  it  over  without  naking 
himfclflikUc.    Uid.  Uid, 
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4;  And^  if  there  was  no  new  errdit»  no 
acceptance  of  new  bills,  no  freih  good«i 
bottgbty  or .  money  advanced  for  his 
priDcipfal,  the  merely  paifing  i(  in  ac- 
GAunt  is  not  a  payment  ovec.  Ihid. 
^      F^  568 

Vub  AsavMPsir,  No.  id,  u,  iz. 
Owners  and  Master^No.  i«  2,3. 

AGREEMENT. 

J,  by  a^eement  in  writing  unftamp' 
ti^  articles  with  B.  to  grant  him  a 
Jeafe  for  21  years.  B.  has  poffeffion 
1 8  years,  without  any  leafe  being 
demanded  or  tendered.  This  agree- 
ment 18  a  good  defence  to  an  ejed- 
ment  brought  by  A.  Weakly  ex  dim. 
Teay.  Buckneli..  '473 

AMENDMENT. 

I.  Replication  amended  after  verdid 
by  inferting  the  wofds  '^  and  the  de- 
**  fendant  does  fo  likewife"  at  the 
ent!  of  the  replication  inftead  of 
««  Wf."     Sayer  v.  Pocock.  407. 

2*^Trefpafs  and  falfe  imprifonment 
againil  tnjooi  one  only  found  guilty  ; 
writ  of  error  in  the  name  of  both : 
The  court  amended  it  by  (Iriking 
out  the  name  of  the  defendant,  for 
whom  a  yerdidl  was  given  below. 
Ferelft  and  Smith  v.  Rafael.  425 

3.  After  judgment  in  ejcftment  in  Ire- 
land  afitmed  in  the  court  of  King's 
Bench  in  England,  the  declaration  was 
amended  by  enlarging  the  term,  though 
the  record  had  httn  remitted  xo  the 
King's  Bench  in  Ireland,  The  court 
liTued  a  writ  of  fuperjedeas  to  the 
former  mittimus,  and  alfo  a  new  writ 
of  mittimus  endoiing  the  tenor  of  the 
record  fo  amended.  The  whole  at 
the  cxpence  of  the  party  applying. 
Ficars  r«  Haydon*  841.  844 

ANNUITY. 

A  bond  for  the  payment  of^o  ftnnn- 
ity  for  a  term  tf  years  is  within  the 
ftat4  7  G.  I « r.  3  r  ;  tb^ogh  not  given 
by  the  bankrupt  for  goc^  fold*  &c. 
In  the  courfe  of  kis  trade,  PeoHfin 
t*  Baahis.  540 

/^iifcUavRVf  No«s* 


APPORTIONMENT. 

/^^Insvrakce. 

APPROVER. 

The  do£frioe  and  mode  of  appio?e- 
ment.     Rex  v.  Rudd,  Page  335 

ARREST. 

t*  A  bailiff  in  execution  of  me/ne prt^c^ 

may  break  open  the  door  of  a  lodger^ s 

apartment,  having  firfl  gained  peac^ 

able  entrance  at  the  outer  door  of  tho 

'  houfe.     Lee  v.  Gasyel.  i 

2.  Whether  the  court  will  difcbarge  s 
perfon  illegally  arretted,  is  matter 
of  di/cretien,  and  fcems  to  depend 
on  the  behaviour  of  the  party  tpfjy- 
ing.     Uid,  9 

3 .  An  arreft  muft  be  by  atabmrity  of  the 
bailiff,  bat  be  need  not  be  the  hattd 
that  arrefts,  nor  in  fight,  nor  nuitbite 
any  prtcife  diftanct  of  the  defendant  ^ 
but  he  muft  be  employed  upon  that 
bafinefs.     ^ latch  y,  Archer,  65 

4.  A  bankrupt  came  from  Holland m^ 
intent  to  furrender  on  the  forty'/eanid 
day ;  but,  hearing  his  time  was  en^ 
Urged,  refolved  mt  to  furrender  till 
the  en'.irged  day  ;  in  t|}e  mean  time 
he  was  arretted ,  and  the  court  held 
he  ihould  not  be  difcharged :  For 
till  aaual  furrender,  the  flat.  5  Gr0.  2. 
meant  only   to  proted  a  bankrupt* 

,  whild  he  is  going  to  make  fuch  far- 
render.     Kenyou  v.  SeUmon,  1^6 
Fide  Evidence,  No.  3,  4,  5* 

ARREST  of  judgment. 
Vide  JycDM£NT,  No.  3,  4. 

ASSAULT. 
^/V/r  Dbclaration^  Nd.  3. 

ASSETS. 
f7i// AssvMPsiT,  No.  4,5.  EXBCU- 

TQR,   No.  2,  3,  4. 

ASSIGNEES  of  Bankrupts. 
1.  [n  ajfumffit  agatnft  the  vendee  of 
goods  fold  by  the  baalcnipt  after  the 
commiffion,  they  need  not  -  name 
themfelves  affignees  in  the  declara* 
tion,  Btcusi  if  9n  a  contrail  made  by 
si,baiik« 
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a  bankrupt   before  the  commiffion. 
S*vaHset  al  y,  Mann,  Po^e  ^6^ 

2.  And  if  there  was  an  a£lua]  trraty  be- 
tween them  and  the  defendant^  rela- 
tive to  the  matter  in  litigation^  it 
feems  they  need  not  prove  the  cradiDg, 
bankruptcy,  Uc,  ;  for  the  adion  is 
founded  on  an  actual  contra£l»  and 
they  may  recover /uojurg.  Ibid,  570 

Fidi  Bankrupt^  No.  12.  Part. 
MBRa^  No.  1.  3* 

ASSUMPSIT. 

I.  A  promife  by  the  defendant  himfelf 
to  pay  debt  and  coils  awrarded  by  a 
jodemcnt,  is  no  ground  on  which  to 
'  raife  an  ajfumffit^  for  it  is  turning  a 
judgmmt  debt  into  a  fanpU  coniraS 
debt.  AlittTt  if  fuch  undertaking 
had  been  by  a  thitd  perfon,  in  confe- 
qoeoce  ef  fach  forbearance.  Anony- 
moms.  128 

^.  A  parol  promife  by  J,  to  pay  for 
good* fold  to B.,  if  B.  did  not ptr^for 
tbem,  though  made  before  delintery 
of  the  goods,  is  a  collateral  undertak- 
ing within  x\it  ftatute  ef  frauds.  Jones 
¥•  Cooper,  227 

3.  Seeus,  if  the  defendant  had  faid, 
"  deliver  the  goods  and  I  will  fee 
**  them  paid for,'^  Ibid,  228,9 

4.  Jffimpfit  lies  upon  a  promife  by  an 
executor,  to  pay  a  legacy  in  coiner* 
ation  of  a/fets.    Atkins  l£  Uxor  v .  HiU, 

5*  Alio  S.  P.  determined  in  Hawkes 
li  Uxor  ▼.  Sawtders^  2%g 

6.  Where  a  man  is  under  a  legal  or 
equitable  obligation  to  pay,  the  law 
implies  a  promife.  Ajirtiori,  a  legal 
or  equitable  duty  is  a  fuficient  con- 
fideratioD  for  an  a6(aal  promife.  Ibid. 

290 

7«  So  any  jwrtf/*obligation  to  pay  is 
a  fuffident  confideration.  Ibid.     294 

8*  If  a  rector  give  A.  B,  a  certificate 
to  the  biihop,  aad  thereby  appoin\ 
him  curate  of  his  church,  promiiing 
to  allow  him  a  falary  of  fo  mucb»  and 
tocentinne  him  in  the  office  till  other- 
wife  provided  of  fome  ecclefiallical 
preferment,  onlefs  lawfully  removed, 
lor  MMf  fault  I  the  curate,  though 
difcharged  by  the  redor,  may  main- 
tain affimspfit  for  his  falary,  not  hav. 
»     hg  jbcfn  provided  with  any  ecdefiaf. 


tieal  preferment,  or  lawlully  redkot* 
ed  for  any  fault*     Martjn  V.  Hind. 
P^ge  457 

9.  A,  10  confideration  of  1  /.  10  ^.  yd. 
received  of  B.  undertakes  ia  writie^ 
to  be  anfwerable  lor  the  due  pay  meet 
of  G.  H  's  note  to  the  order  of  tl^t 
faid  Bm  payable  in  tvt  looBtba.  AU 
terwards,  and  before  the  note  w%s 
due.  A,  became  a  bankrupt.  IL 
did  not  pay  the  note  when  it  became 
due.  It  was  held  that  A.*s  ucrder- 
uking  was  collattral  coly  ;  and  there- 
fore  it  refted  in  contingency  at  the  titoe 
of  w/.'s  commiffioo.  CoDfeqoeDiIy 
it  could  not  be  proved  under  iu  Ex 
parte  Adney,  4(0 

10.  If  money  be  paid  by  miOake  to  aa 
agent,  and  placed  by  him  to  the  ac- 
count of  his  principal,  bat  ae#  /«...' 
over^  affumffit  for  money' had,  ^V.  to 
the  ufe  of  ttie  perfon  who  has  paid  it, 
will  lie  again  (I  the  agent.  The  znere 
P^Jpngf^<b  money  in  account^  or  wuskrng 
rffi,  without  new  credit  given,  treih 
bills  accepted,  or  further  fam  ad- 
vanced for  the  principal  in  COD  fequecce 
of  it,  is  not  equivalent  to  a  paymert 
over.     Buller  v.  Harri/oM,  5^5 

1 1.  Affumpfit  lies  againU  the  vssnun  d 
a  (hip  for  necej/ariej  furniihed  for  It  by 
order  of  the  mafler^  though  the  maScr 
be  leffee  of  the  (hip,  for  a  term  &f 
years;  under  covenants^  thatbeftai 
have  they^/r  management,  and  erapbv 
her  for  his  own  foU  benefit,  Ifc,  and 
that  he  (hall  repair  her  at  bis  own  ib!; 
coft  \  and  though  fuch  neceSarks 
were  furnifhed  without  the  know  ledge 
of  the  owners,  or  without  their  be  if  i 
known  to  the  perfon  who  IbpplWa 
them.     Rich  v.  Coe,  6  ^6 

12.  But  if  the  perfon  fupplying  fach  ae- 
ce(raries  (No.  11}  had  jmr/ce  of  tie 
contract  between  the  owners  ard 
mailer,  there  might  be  groond  to  fav, 
he  meant  to  abfolve  the  owners.  Ibid, 

639 

13.  Affimpfit  for  mnsiy  had  amd  rtco^ti 
will  not  lie  to  recover  back  ^MdmmMgs 
paid  by  the  lottery ^offiie- keeper  or  in/m^ 
er  of  lottery  tickets^  to  the  m^ured,  ia 
confeqaence  of  haviag  iafared  his 
tickets,  contrary  to  the  Iblatc. 
Brownh^  ▼.  Morriu  79Q 

14.  But  fach  adion  (No.  13.)  iriB  iit 
to  recoycr  the  preoipoia  ^  infarasce 

paid 
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P^idhytheinfitredio  the  lottery-office- 
keeper.  Browning  ▼.  Morris.  P.  791 
15.  JJfumpJit  for  money  had  aod  rccciv- 
cd  will  not  lie  to  recover  an  txor- 
hitant  demand.     Jtfion$  v.  Brooke. 

16  S.  P.  decided  in  PUmht  v.  cJu). 
Wt^  Ibidem.     Seeairo  116 

17-  In  an  aaion  ior  money  bad  and  re- 
ceived^ neither  party  is  allow^ed  to 
entrap  the  other  in  fomh  Ste*ven/on 
V.  Mortimer.  807 

1 8-  An  aftion  for  money  bad  and  receiv- 
ed it  not  a  proper  a^ion  to  try  a  war- 
ranty.     Power  v.  fFells.  8 1 8 

Fide  Action,  No.  i,  4,  5,  6.  9,  10, 
11,12.  Agent,  No.  2,  3.  Bank- 
rupt, No.  i6.  OwN&RS  and 
Master,  No.  1,2,  3, 

ASSURANCE.  ASSURED. 
ASSURER. 

f7^/ Insurance. 

ATTACHMENT. 

1.  One  in  cuftody  npon  an  attachment 
for  non-payment  of  coftt  under  flat. 
5  y  6  fTii.  &  Mar.  r.  1 1.  §  13.  may 
be  difcharged  under  the  lorcU'  slCL, 
32  Geo.  2.  c.  2^.  §  13.  Re^  v.  Siokes. 

136 

2.  An  attdcbment  for  non-payment  of 
colls,  is  in  the  nature  of  an  execution 
in  a  r/<v/7 fuit.     Ibid.  137 

Fide  Attorney,  No.  «.  Award. 
Corporation,  No. o. 

ATTORNEY. 

If  an  attorney  be  cowviBed  oi felony,  the 
court  mWJlrike  him  off  the  roll^  though 
he  haa  been  burnt  in  the  hand,  and 
fuffer^  imprifonment,  purfuant  to 
hit  fentence.  fiecaufe  he  is  an  unfit 
perfoa  to  pradife  as  an  attorney. 
Ex  parte  Broun/alL  829 

2«  An  actomey  it  not  privileged  from 
giving  evidence  of  collateral  fafts. 
Doe  V.  Andrews.  846 

3.  Therefore^  where  the  defendant's 
attorney,  who  was  a  witnefs  to  an 
mgreement  jipon  which  the  plaintiff 
brooght  hb  ejeament,  refufed  to 
give  evidence  of  his  atteftation,  ISc. 
npon  being  ferved  in  court  with  a 

Juipena  for  that  purpofe,  thecourt 


ofB.  R.  out  of  which  the  record  if. 
foed,  granted  an  attachment  againft 
him.     Doe  v.  Andrews.       Page  846 

4*  He  may  be  obliged  to  prove  hij»  client* s 
havingy«;0r«  aindjfgned  an  an/w'er^ 
upon  which  the  latter  is  indided  for 
perjury.     Ibid.  Ibid. 

Fidf  Partners,  No.  5.  Warrant 
5/*  Attorney. 

AVERMENT. 

^1^^  Libel,  No.  2.  5.  Keadiho, 
No.  2. 

AUTHORITY. 

I.  Where,  by  a  ftatutc,  a  fpecial  autho- 
rity  is  delegated  co  particular  perfons^ 
affcaing  the  property  of  individuals, 
it  muil  be  ftriaiy  pui^ued,  and  muft 
appear  to  be  fo  upon  the  face  of  their 
proceedings.     Rtx  v.  Croke^  a6 

Vide  Notice,  No.  1,  2, 

AWARD. 

I.  A  motion  to  fet  afide  an  award^  muft 
be  made  before  the  la/i  day  of  the 
next  term  after  fucb  award  is  pub« 
liihed.  Ocherwife  it  is  too  late,  and 
an  attachment  for  non- performance  of 
it  may  ilTue.  Freame  v.  Pinneger.     %i^ 


B. 

BAIL. 

I-  TT7HERE    the    plaintiff  mJght 

VV  ,havc  had  judgment  againft 

the  original  defendant,  bail  below  are 

liable  for  the  Whole  debt  and  coils. 

Qrtony.  Vincent,  ni 

%.  A  defendant  who  has  been  fuperfed- 
ed  for  want  of  bfing  charged  in  exe- 
cution within  two  terms  after  jodg. 
ment,  caniiot  be  held  10  fpecial  hail 
ia  an  aaion  brought  upon  fuch  judg. 
ment ;  but  he  may  be  charged  in  exe* 
cutioHt  Rfter  judgment  obuined 
in  the  Jecond  aaion.  Blandford  v. 
Foote.  72 

3.  A  defendant,  who  has  had  judgment 
againft  him  in  an  adion  for  lefs  than 
10  /•  cannot  be  held  10  fpecial  bail  ia 
a  frefli  aaion,  either  upon  the  judg- 
mcnl«  or  on  a  promife  to  pay  the 
F  f  debt 
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debt  and  cofis  amooDtin^;  K>  more 
than  that  fam.  ^Jionvmeuu  Pagi  1 28 

4.  An  accomplice*  who*  in  a  cafe  doc 
within  the  ftatutef,  is,  under  the  prac- 
tice allowed,  admitted  by  the  juftices 
cf  peace  as  a  witnefs.  and  is  after- 
wards profecnttd*  has  only  a  claim 
to  the  mercy  of  the  crown*  fonnded 
on  an  exprefs  or  implied  promife  of 
the  magifbate,  on  a  condition  to  be 
performed :  And  it  dep^ds  on  bis 
condod  in  fully  and  fairly  difdofing 
the  joint  goilt  of  himfelf  and  his  com- 
panions, whether  the  court  will  ad- 
mit him  to  bail,  that  he  may  apply 
for  a  pardon.  Rex  v.  RuJd.  3  3 1 

5.  Wherever  an  accomplice  has  a  right 
to  a  pardon  (which  he  may  have,  i . 
by  approvement ;  2«  by  virtue  of  the 
ftatutes  of  10  ^  1 1  iniL  3.  and  flat. 
5  Arm,  c,  4.— and  3.  by  royal  procla- 
mation) the  conrt  will  bail  him  that 
he  may  apply  for  it.  So  alfo  they 
will*  if  he  has  only  an  tquitabU  claim 
to  a  nc^mmundaiion  for  mercy >  gain- 
ed by  being  admitted  evidence  for  the 
crown  under  th e  praSict  allayed,  334 

6.  An  affidavit  in  trover  ^*  that  the  de- 
**  fcndants  have  poflefTed  themfelves 
'*  of  divers  goods  belonging  to  the 
'*  plauntiff*  and  have  refnfed  to  de- 
"  liver  them  up;  and  that  tbty  w 
••  fimt  oftbem  have  converted  them» 
^*  ^c.'*  is  fufficient  to  hold  them  to 
fpecial  bail.  Cbartir  v.  Jacques*    529 

7.  If  by  the  defendant's  negled  the  bail- 
bond,  becomes  forfeited,  the  notice 
(to  ftajr  proceedings  on  the  bail-bond) 
flibuld  be,  that  he  will  put  in,  and 
perfiS  bail  on  fuch  a  day.  And  in 
that  cafe,  the  plaintiff  may  oppofe  the 
bail  in  court,  vrithout  its  being  a 
nuanjer  of  the  bail* bond.  BoUUro  v, 
Graj^  769 

8.  It  is  a  ground  for  rejeding  a  perfon 
aa  bail,  that  he  is  clerk  to  the  de- 
fendant's attorney.  Boiogne  v.  Fau^ 
trii.  828. 

/^/i/#  Bankrupt,  No.  30. 

,  BANKRUPT. 

I.  A  certi£cate  difcharges  a  bankrupt 
from  a  debt  accruing  tefon  the  com- 
miffion,  tho' judgment  be  not  obtain- 
ed till  after  the  certificati  allowed. 
S9uteflvw$r  Tt  Co4/r/«  25 


2.  An  umcertifcaied  baDkrapt  ■»?  b: 
a  witncfs  to  diaumifi,  bot  not  to  h 
creafe  the  fuod  :  Therefore,  in  ao  »- 
tion  between  a  man  oncoiincded  «  l2 
him  (who  was  plaintiff)  and  a  cr«. 
dltor  of  his  (who  was  dc/etidaDt)  tft: 
bankrupt  may  be  admitted  to  prc;« 
that  the  goods  in  qoeffion  were  de- 
livered to  bis  ufe  and  upon  hb  aed: 
only,  and  not  to  the  ofe»  or  opon  cis 
credit  of  the  defenda&U  BMtier  t. 
Cmki.  Page  70 

3*  So  in  an^Aton  by  afiignees  for  mcrfv 
due  to  the  bankrupt's  efiate,  t&s 
bankrupt  may  be  a  witnefs  fotxhi 
defendant ;  but  not  for  the  affignet!, 
unlefk  he  give  a  releafe»  and  has  gi: 
his  certificate.  Leutgdese  ei  al,  r, 
Walker,  cited  ]tiJ. 

4..  A  trader,  in  contemplation  of  ab. 
fcondiog,  indofes  certaia  bills  to  f . 
a  particular  creditor,  faying,  kc  hii 
the  honour  to  fhew  him  that  prefer. 
ence,  which  he  conceives  is'  bis  dje. 
This  is  done  without  the  privity  of 
F.  and  followed  by  an  ad  of  bank- 
ruptcy, before  the  notes  could  be 
delivered.  The  ejfentialjmoii^e  being 
to  give  a  preference^  and  the  ad  »• 
compUie,  it  is  vmV,  though  in  favour 
of  a  very  meritorious  crediu)r.  Hot" 
saany.FiJbar,  117 

5.  But  a  payment  made  hj  a  trader  is 
the  ordinary  cour/e  9f  dealittgs  ot  enftr^ 
ced  by  legal  procefs,  though  bot  the 
evening  before  his  bankrnpccj,  is 
good.     Ibid.  123 

6.  Though  the  ad  be  compkte,  yet  if 
the  fole  motive  was  to  give  a  prefer- 
ence, it  (hall  be  void;  and^  if  by 
deed^  is  in  itfelf  an  ad  of  bankniptcy. 
Limionv.  BartUt.     Ibid,  124 

7.  But  if  the  preference  were  only  coe- 
fequential,  the  cafe  might  be  differ- 
ent:  As  if  a  payment  were  made, 
or  an  ad  done,  in  purfnance  of  a 
prior  agreement.  Ibid,  125 

8.  Though  the  judgment  on  wKktt  a 
bankrupt  is  in  cu(lody>  be  fbbfequect 
to  the  commiffion  fued  ont,  yet,  if 
the  cau/e  rf  aSion  arofe  before  the 
bankruptcy,  the  bankrupt  any  be 
difcharped  by  ftatute  la  Geo,  3.  c.  47. 

f,  a.  and  intereft  and  cdb  aocmed 

fince,  arelikewifedifcbarged.  Blaad* 

fordital.y.FPQtu  138 

9.  •fte 
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^.  The  inaSing  part  of^?.  1 1  •  fiat.  21 
'Jat,  I.  r.  19.  is  not  rtftrained  by  the 
preamble^  but  extenSs  to  goods  of  a 
third  perfoiiy  which  he  has  permitted 
the  bankrupt  to  be  \x\  pojjejjion  of,  and 
to  fell  as  bis  otun,  as  well  as  to  the 
bankrupt's  origiHol property,  kept  and 
difpoied  of  by  hinfi  as  his  own»  after 
having  conveyed  it  to  a  third  perfon. 
Mace  V.  CadeU,  Page  t^z 

10.  One  who  has  traded  to  Englandy 
whether  native,  denizen,  or  alien, 
though  never  a  reiident  trader  in  Eng- 
land,  but  coming  over  here  occafion- 
ally,  and  committing  an  a6l  of  bank- 
ruptcy, is  an  objedl  of  the  bankrupt 
laws.     Alexander  v.  Vaugban.       398 

11.  A  fraudulent  judgment  and  execu- 
tion,  though  void  againfl  creditors,  is 
not  in  itfelf  an  a£l  of  bankruptcy. 
Clavey  etaL  y,HayUy*  427 

12.  One  of  three  partners  in  a  ihip  and 
cargo,  the  out-fit  of  which  was  4,658  /. 
pays  only  410/.  in  part  of  his  third 
fharc  and  gives  his  notes  for  the  re- 
remainder  ;  but,  before  they  become 
due,  is  a  bankrupt.  The  other  part- 
ners cannot,  by  voluntarily  difcharg- 
ing  the  notes,  (land  in  his  place  for  the 
fhare  of  the  profits.  But  the  afiignees 
are  emhlcd  to  z/ull  tbird,  both  of  the 
profits,  and  of  the  value  of  the  (hip. 
Smttb  afiignees  of  Hague  v.  De  Silva. 

469 

13.  A  furety  of  a  bond  who  pays  the 
debt  a/terthe  bankruptcy  of  his  prin- 
cipal^ is  not  barred  by  the  certificate; 
though  the  bond  was  forfeited  before 
the  bankruptcy.     Taylor  v.  Mills,      * 

1 4.  A  bond  for  an  annuity  for  a  term  gf 
years  is  within  the  flat.  7  Geo.  1. 
f .  3 1  ;  and  may  therefore  be  proved 
under  the  commifTion,  as  a  debt  pay- 
able at  a  future  day ;  though  not 
given  in  the  courfe  of  trade.    Patti- 

/on  V.  Bankesn  •  540 

15.  Stat.  7  Geo.  1.  (above  cited)  ex- 
tends to  all  perfonal  fecurities  for  a 
valuable  conlideration,  where  tha 
time  of  payment  is  certain,  though 

ftaure*     Ibid*  543 

16.  A  bankrupt  may,  in  confideration 
of  a  debt  due  before  the  bankruptcy, 
and  for  which  the  creditor  agrees  to 
accept  no  dividend,  make  fucb  cre- 
cihor  a  fatiafafUoa  for  the  whole  ot  in 


part,  by  a  new  ^undertaking;  and 
ajfumpfit  will  lie  upon  fuch  undertak- 
ing.    Trueman  v.  Fenton»     Page  544 

17.  A  pretended fali  to  a  credi tor  t h oug  h 
of  part  only  of  a  trader's  goods,  if 
mt  in  tbe  courfe  of  trade »  but  merely 
calculated  to  give  a  fraudulent  pre^ 
ference  and  <6  defeat  th«  equality  of 
the  bankrupt  laws,  is  void ;  though 
the  delivery  of  the  goods  to  the  cre- 
ditor, and  his  afTent  to  the  tranfadkioa 
be  compleat  before  the  ad  of  bank- 
ruptcy. But  fuch  fale  is  not  in  itfelf 
an  a^  of  bankruptcy,  not  being  by 
deed.     Ruft  v.  Cooper,  629 

i8*  No  fraudulent  tranfadion  which  is 
not  a  deed,    is  in  itfelf  an  ad  of . 

.    bankruptcy.    Ibid*  633 

X9.  But  if  a  creditor  be  paid  in  tbe  courjk , 
ofbufinefs,  it  is  good,  notwithfland- 
ing  the  debtor's  knowledge  of  bis 
own  affairs,  or  his  intention  to  break  z 
Becaufe  fuch  preference  is  got  con^ 
fequintiallyt  not  hy  defign.  Ibid*     634 

20*  So,  where  a  creditor  prefles  tot 
payment,  and  the  debtor  makes,  a 
mortgage  of  goods,  and  delivers 
poiTeflion.     Ibid.  Ibid. 

21.  A  bond  payable  by  indallments, 
given  in  confideration  that  the  obligee  ■ 
would  marry  and  fettle  a  fmall  eUate 
upon  a  fervant  maid,  and  alfo  main- 
tain a  bafiard  of  the  obligor,  is  wjth- 
in  the  flat.  7  Geo.  i.  r.  31.  and  may 
be  proved  under  a  commiffion  of 
bankrupt  againft  the  obligor.  Ex 
parte  CottreU.  74a 

22.  Merely  draiving  bills  upon  a  per- 
fon's  oivn  account,  at  the  expence  of 
paying  a  quarter  per  cent,  eommijffion» 
befides  intercft  at  5  /.  per  cent,  for 
their  being  difcounted,  and  borrow- 
ing accommodation  notes  in  lieu  of  his 
own  to  the  fame  amount,  wilt  not 
make  a  man  an  ohjeSl  of  the  bankrupt 
laiAJs,     Hankey  v.  Jones,  745 

23.  Drawing  and  re-drawing  may  or 
may  not  amount  to  a  trading  in  mer- 
chandise. It  depends  upon  circum- 
fiances.     Ibid,  75  c 

24.  If  a  perfon  in  the  country  draw  on 
his  banker  in  London,  for  the  purpofe 
of  dtfcharging  a  particular  debt ;  and 
dired  his  banker  to  re- draw  upon  him 
to  the  fame  amount ;  that  alone  is 
not  a  trading  in  nuerchaodize.    Ibid. 

Ibid. 
F  f  a  as.  Bac 
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a5.  But  where  two  perfons  who  have  1 
large  foms  of  other  people's  money  | 
in  their  hands,  are  in  a  coarfc  of 
drawing  and  re-drawing  upon  each 
other  for  the  amount  of  fuch  fums* 
that  is  a  trafficking  in  exchange. 
Hankey  ▼.  Jones.  Page  75 1 

26.  As  where  A,  and  B,  the  one  a  mi- 
litary agent  in  Englaiulf  and  the  other 
lA  IrelanJt  drew  on  each  other  for  the 
amount  of  aSOiOoo /.  and  upwards, 
thoagh  neither  topk  commiflion  mo- 
ney, yet  each  had  a  vifible  profit  from 
the  exchange  ;  thereforeyk-^  draw- 
ing and  re-drawing  was  held  to  be  a 
trafficking  in  exebange.     Jbid,        75 1 

ty.  Whether  a  man  if  a  trader  within 
the  feveral  ftatqtes  againfl.  bankrupts, 
is  a  qaeition  oflaw,  noiof/aS,  Ibid, 

;28.  A  /econd  commiffion  taken  out, 
pending  a  former  9  under  which  a  bank- 
rupt has  not  obtained  his  certificate, 
U*uoid.     Martin  y.  O^Hara.        823 

29.  All  the  effeas  of  the  bankrupt  tak- 
en under  foch  Jecond  commiflion 
(No.  28.)  belong  to  the  creditors 
under  the/f^.     Ibid.  ^  Ibid. 

30.  When  »  bankrupt  is  cleirly  enti- 
tled to  his  difcharge,  he  needs  not 
be  furrendered  by  his  bail.  The 
court  will,  in  the  firft  ioftance,  order 
an  exoneretur  to  be  entered  on  the 
bail-piece.     Ibid.  824 

Vide  Arrest,  No.  4.  Bond.  Part- 

MBRS,   No.  1,2,  3,  4* 

B  A  R  R. 
f7</# Pleading,  No. 6. 


BARRATRY. 

,  Barratry  is  every  fpecies  of  fraud  in 
the  mafter  or  mariners  of  a  fhip, 
by  which  the  owners  or  freighters 
are  injured ;  and  a  deviation,  if  ow- 
ing to  fuch  fraud,  is  barratry.  There- 
fore, in  fuch  circumftances,  the  un- 
derwriters who  have  infored  againft 
barratry,  are  liable,  whether  the  lots 
happened  during  fuch  fraudulent 
voyage,  or  after.   Falle/o  v.  Wbeeler. 

143 

•  Secus,  if  the  deviation  be  with  the 

privity  or  confent  of  the  owner  s«  Ibid, 

Ibid, 


BARON  and  FEME. 

I.  Re-dclivcry  by /Zasr. after dcadicf 
baron,  of  a  deed  executed  by  kf 
whilft  under  coverture,  is  /fw*** 
to^a  nenn  graat,  and  binds  her,  »k5- 
out  being  re-executed  or  rc-atttiW; 
and  circumiUnces  alone  may  amos:: 
to  fuch  re-delivery,  tho«gh  the  a> 
gin^l  deed  were  a  joint  deed  by  ^ 
and  feme,  affeaing  her  liod.  tt 
no  fine  levied.  Goodrigbt  v.  Stre^ 
Pait  :ci 

^/V/^  Marriage,  No.  i. 

BILL  tf  Exceptions. 

I.  The  court  out  of  which  a  record  K- 
fucs,  cannot  take  cognizance  of  at- 
of  exceptions  tendered  at  iheirial^ 
the  caufe.  Symmerr  v.  Regem.  jci 
.  But  if.a  fpecial  vcrdid  be  fbittd  s 
the  fame  caufe,  (No.  i.)upoB»iiicii 
the  court  below  pronounces  jc^- 
mcnt ;  if  that  judgment  be  rigat, 
though  they  iikewife  proceed  tofetf 
and  determine  upon  the  bill  of  a* 
ceptions,  that  alone  is  not  a  groe- 
for  a  court  of  error  to  reverie  Uf 
judgment.    Ibid,  S^^-^ 

B  I  L  L  £^  Excbange. 

.  If  the  indor/ee  of  a  bill  of  exchwft. 
who  has  received  %navy  bill  4P^ 
to  the  draiuce,  as  a  fccurity  to  a* 
I  (thaindorfee)  till  the  bill  of  cxcIbd^ 
is  excepted,  depoiit  fuch  iu»y  ^ 
with 'the  drawee,  and  the  dra«« 
receive  the  money  upon  it,  U  (^ 
drawee)  is  anfwcrable  for  ibc  i- 
mount  in  an  aSlionfor  m&nt)  heissi 
received,  though  he  may  have  dfl^e 
nothing  that  amounts  to  anacccf*- 
ance  of  the  bill  of  eichangc.  Z^^* 
fen  V,  Dunlop,  5"' 

f7^e  Accbptanck,  No.  i»»j3* 

illah  o/MiddUJe*. 

I.  By  the  general  rule  andcoorfe« 
the  King's  Bench,  the  biD  filed  i»^ 
commencement  of  the  fuit.  h 
V.  Bonner,  V 

a.  Peers  may  be  fued  by  bUL   ^^^ 
V.  Lord  Weymouth,  *^ 

nde  VsaoiCT,  Mo.  U      ^  .,« 
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BOND. 

It  is  a  good  coofideration  for  a  bond, 
chat  the  obligee  will  marry  and  fettle 
a  fmall  eilate  on  a  fervant  maid,  and 
maintain  a  baftard  which  the  obligor 
had  by  her  ;  and  if  the  obligor  be. 
come  bankrupt,  the  bond  may  be 
proved  under  his  commiffion.  Ex 
parti  CottrtlL  Page  742 

Vide  Bi^NKRUPT,  No.  13,  i\.  21. 
Insolvent  Debtor,  No.  2. 

BOUNTY. 

The  price  of  barley  at  the  port  where 
it  is  exported,  is  the  rule  by  which 
to  regalaie  the  bounty  on  the  export- 
ation  oi  ,  ftrong-beer  \  and  not  the 
average  price  of  barley  throughout 
the  kingdom*  Wbitbread^^  Brookf- 
hankm  66 

BY-LAW,  . 

I.  A  by-law  by  the  mayor  and  com- 
mon council  of  Exeter^  that  no  but- 
cher or  other  peribn  fhould,  within 
the  waits  of  the  faid  city,,  flaughter 
any  beall  under  pain  to  forfeit  cer- 
tain penalties  therein  fpecified,  is 
good,  being  not  a  reftraint  of  trade, 
but  only  a  regulation  of  it :  And 
other  inhabitants  are  bound  as  well 
as  the  members  of  the  corporation. 
Fierce  v.  Bartram.  270 


c. 

CANCEL  LIN  G. 

TTIDE     Rbvocation,     No.     x. 
f^  Will,  No.   i,  a. 

CASE. 

f7/#  Action,  No.  14.  Assumpsit. 
CoapoRATiON,  No.  4. 

CERTAINTY. 

t.  There  are  three  Idnds  of  certainties, 
1.  Certajinty  to  a  certain  intent  in 
gen^eJ*     2.  Certmnty  to  a   common 


intent*     3.  Certainty  to  a  certain  in^ 

tent   in   e^very  particular.      Rex   v. 

Home,  Page  68  a 

2.  The  lajf  U  rejeQed  in  all  cafes*  as 

partaking  of  t^o  much/ubtlety  :  The 
jfeccndii  iufScJent  in  defence  :  And  th^ 
frft  is  required  in  a  charge  or  acca- 

fation.  Ibid.  Jbid. 

CERTIFICATE. 

1 .  A  certificate  by  a  rector  tothe  b!(hop> 
appointing  A.  ^.curate  of  his  church, 
promiiing  to  allow  him  a  falary,  and 
to  continue  him  in  the  office  till  pre- 
ferred or  removed,  faff,  is  no  control 
with  the  bifhop,  but  merely  in/erm*' 
ation  to  him  of  a  matter  of  fa6l.  The 
contrad  is  with  the  curate*  Martyn 
V.  ///W.  441 

2.  If  the  bifhop  ordain  fuch  curate  oa 
the  above  title^  it  is  a  licenci  within 
the  intent  and  meaning  of  the  canon 
law.    Ibid.  Ibid. 

/7^/fiAMKai;PT,  No,  1,  2. 

CERTIORARI. 

1*  No  certiorari  lies  on  (lat.  30  G/9. 
2.  c.  24.     Rex'y.  Smith,  24 

2.  It  lies  0ff  the  part  of  the  proficution  to , 
remove  an  indidlment  on  flat.  13 
Geo^  3.  c»  78.  >r^.  24.  for  a  naifaace 
in  ahighwayy  before  traverfe or  judg^ 
ment  thereupon.  Rex  *u»  Inliabi* 
tants  of  Bodenham.  78 

3.  It  does  not  lie  to  remove  an  indid- 
ment  for  felony  from  Hicks* s  HalU 
without  theconfentoftheprofecucor. 
Rex  V.  Duche/s  of  Kingfton,  2S3 

4.  It  lies  to  remove  a  prefentment  in  r 
court  leet.    Rex  v.  RoupelU         458 


CHARTER. 

Where  the  words  of  a  charter  are 
doubtful,  the  ufage  under  it  is  of 
great  force,  in  explaining  the  mean- 
ing.    RexY^f^arlo,  250 

nde  Presumption,  No.  t,  2.  Li- 
MITATIONf  No.  a. 

CODICIL. 
riV#  Will,  No.  6. 


Ffj 


COL-. 
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COLLEGE. 

1.  Independent  members  are  mere 
boarders,  and  have  no  corporate 
rights^  nor  can  appeal  to  the  vifitor 
Rex  V.  GrunJon  ^  ai,  Pa^e  ^  1 9 

2.  If  a  college  do  not  exceed  their 
jurifdiAion,  the  King's  courts  have 
no  cognizance  ;  and  expdfion  is  a 
matter  cnurely  of  their  own  jurif- 
diction.    IbU,  322 

fUt  EyIDEMCBj     No.6.      VitlTOR, 

No.  I J  2. 

CONSTABLE. 

|.  One  who  is  a  rtfiant  within  a  private 
leet,  within  a  hundred,  is  not  there- 
fore exempt  from  ferving  the  ofEce  of 
conftable  of  the  hundred.  Rtx  v. 
Genge.  13 

2.  And  a  coftom  to  t\tQ,  fach  a  one 
COndable  is  good*     Ibid,  Ibid, 

CONSTRUCTION. 

FtdeD^ED.  Devisb.  Fraud.  Pow- 
sa.  4.     Statutes.    Words. 

CONTINGENCY. 

An  inftance  of  a  contingency^  with  a 
double  afpeA.     BaJd^^vin  v.  Karver. 

CONTRACT. 

1.  A  contraO*  though  not  prohibited 
by  pofitive  Uw«  ner  adjudged  illegal 
by^  precedent,  may  neverthelefs  be 
void,  if  againd  principles  of  morality 
or  found   policy*     Jones  v.  RandaL 

39 

2.  There  are  two  forts  of  prohibitions 
in  refped  of  contrails  ;  1  ft,  To  pro- 
te6t  weak  or  necfiTitous  men  from 
being  over-reached :  And  here  the 
rule,  in  pari  ddiilo  potior  eft  conditio 
defendentis,  does  not  hold.  2dly, 
Prohioitions  founded  upon  reafons  of 
public  policy  :  there  the  above  rale 
docs  hold.  Clarke  v.  Sbeeet  aJ,     200 

This  doftrine  (No.  2.)  exemplified. 
Ircwning  v.  Morris^  ygz 

CONVICTION. 

|.  Proof  of  having  p/aj>ed  at  bowls, 
will  not  warrant  a  conviction  (and 


confequent  imprifonroent)  as  sa 
idle  and  diforderiy  perfon.  Reje  v. 
Clarke,  Pegi  3; 

2.  Aconvifiion  on  (lat.  6^  Cec^  i.  r.  4^ 
/e3,  1.  rouit  afcertain   the  r^i,  cr  z 

x^bad,     RexM.HalL  io 

3.  In  a  convidion,  it  is  fuffideot  A 
cncugh  appears,  to  fiiew  that  U£ 
evidence  was  given  in  the  prefoc? 
of  the  defendant,  nvith^ut  cxpreu  r 
dating  that  he  was  prejemi  at  ue 
time.     Rex  v.  Ktmpftm*  ^^\ 

4#  If  a  jultice  of  peace  convid  a  per- 
fon  of  more  than  cne  cffeucc  on  iL; 
fame  day,  by  excrcifin^  hia  calHcg 
on  a  Sunday  (contrary  to  Rat.  29  Csr, 
a.  c.  7.) ,  u  is  an  excejs  of  joriiciicikr, 
for  which  an  af)ion  will  lie  behre 
the  convidions  are  qualhcd.  Cntp 
V.  Durden*  t:^:* 

5.  What  evidence  is  infufiicteDt  to  ccc- 
vid  a  man  of  knowingly  harbooriDg, 
l^c.  tea,  l3c.  Rex  v.  HaU.       72?,  5 

6.  ^arre,  if  a  conviction  can  be  ad- 
judged bad  Tn  part,  and  good  ic: 
the  reft?     Ibid,  Ilu. 

COPIES. 
fV/jV  Evidence,  No.  1.  Jourmals. 

COPYHOLD.    COPYHOLDER. 

1.  A  Icafe  for  years  by  a  copybold^r 
(with  licence)  defeats  the  widow  cf 
her  free  bench,  where  Hie  wou.d 
have  been  eniitled  to  it«  if  her  huf- 
band  had  died  /ei/ed ;  though  there 
was  only  one  intiance  produced  of 
fuch  a  leafe  by  Tuence,  before.  Saltj" 
bury  ex  dim.  Cooke  w*  Hurd.  ^£l 

2.  Difference  between  free- bench  aod 
dowjer.     Ibid.  UiJ, 

3.  ^are,  if  copyholds  are  within  the 
Hat.  27  Eliz,  r.  4.  ?  Doe  v.  RoutUagt. 

AVflVLiMiTATiON,  No.6. 

CORPORATION^ 

I .  Under  circum  (lances  of  long  acqaief- 
cence^  and  where  the  obje^ion  woeld 
go  to  dijfohve  the  corporation,  the 
court  might  not  be  inclined  todifturb 
it,  though  within  twenty  ycara.  Rtx 
V.  Carter.  ^        59 

3.  A 
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3-  A  corporalion  fcifed  &f  lands  in  fee 
for  their  own  profit,  are  to  be  con- 
iidered  as  inhabitants  and  eccupitn  of 
fuch  lands,  within  the  meaning  of 
the  Hat.  43  Eliz.  r.  2.  and,  in  re- 
fpeft  thereof,  liable  in  their  corpo' 
rate  capacity  10  be  rated  to  toe  poor. 
Rex  V.  Gardiner,  Page  79 

3.  How  procefs  (hall  go  againft  a  cor- 
poration. I  hid.  85 

4.  Cafe  againil  a  corporation  for  not 
repairing  a  creek  into  which  the  tide 
of  the  fea  Jivwed  and  reflowed  (bat 
rdt  faying  it  was  a  navigable  river) 
ms  from  time  immemorial  they  bad  been 
ufed :  The  adlion  lies,  though  no 
fpecial  damage  be  dated.  And,  fay- 
ing, '*  as  from  time  immemorial  they 
•*  have  been  ufedy^  is  well  enough, 
without  alleging  that  they  were 
bound,  l^c,  ratione  tenunet  or  other 
fpecial  caufe.  Mayor  of  Lynn  v. 
Turner.  86 

5.  Where  the  power  of  doing  corpo- 
rate a6ls  is  not  fpecially  delegated  to 

^  a  particular  number,  the  general 
mode  is,  for  the  members  to  meet 
on  the  charter  days,  and  the  major 
part  who  are  prefent  do  the  a£t. 
Rex  V,  Farlo,  250 

6.  Proceedings  in  Chancery  againft  a 
corporation  for  a  contempt,  cannot 
lie  againft  the  offending  parties /^r- 

finally y  but  mull  be  by  fequeftration 
of  their  effeds  and  ellate.  Rex  v. 
Wyndham  577 

7.  What  is  or  is  not  a  disfranchifement, 
Symmers  et  al,v,  Regem.  502 

8.  In  general  it  muil  be  the  ad  of  the 
whole  body.     Ibid.  504 

9.  An  order  of  ref  oration  oi  a  corpo- 
rator illegally  disfranchifed  relates 
to  the  original  right.     Ibid.  503 

10.  How  far  the  rights  of  the  electors 
can  be  gone  into,  in  a  trial  of  the 
rights  of  the  ele^ed.     Ibid.       Ibid, 

11.  It  cannot  be  done  by  furprife.  and 
without  notice,  where  the  voter  is 
in  poffejjton.     Ibid,  ^       Ibid. 

I  a.  Where  the  right  of  eledion  is  in 
freemen  in  their  corporate  defcripiion  ; 
whether  they  were  duly  chofen  or  not, 
is  not  to  be  tried  at  the  cledUon  of  a 
third  p'erCoa^     Ibid,  507 

13.  In  z  quo  lAfarranto  again  ft  particu- 
lar members,  you  cannot  go  into 
the  title  of  other  corporators  defailo. 
Ibi4.  508 


14.  The  majority  of  mayor  and  alder* 
men  for  the  time  being,  is  fufficicnc 
to  conilitute  the  corporate-  aifembl/ 
of  Portfmouth,   Rex  v.  Monday, 

Page  53S 

15.  When  duly  met,  corporate  ads 
may  be  done  by  the  majority  of  thoOe 
who  conilitute  the  meeting.     Ibid. 

Ibid. 

1 6.  In  the  ele^ion  of  a  member  ofpar^ 
liamenf,  or  a  'verderor^  there  is  no 
way  of  defeating  the  election  of  one 
candidate,  but  by  voting  for  another, 
Secus,  in  the  bafinefs  of  corporations. 
Ibid,  ^  Ibid. 

17.  When  a  perfon  is  propofed  as  aU 
derman,  the  corporation  may  vote 
again  ft  him,  without  voting  for  an- 
other. Ibid,  539 

18.  Reiidence  is  not  a  precedent  qua^^ 
lification  for  a  burgefj  of  Portfmoutb, 
to  entitle  him  to  be  eleded  alderman. 
Ibid,  Ibid. 

1 9.  Objedtton  of  not  having  taken  the 
Sacrament 9  how  the  ftat.  5  Geo,  i. 
r.  6.  applies  to  it.     Ibid,  Ibid. 

Fide  zKo  Harrifon  v.  £<i;iM/,  cited. in 

Achefon  v,  E<veritt, 
Vide  CoLi^fcCB,  No.  I)  2.  By-Lav^, 

Infant. 

COSTS. 

1.  ^<ere,  if  an  informer  in  a  qui  tarn 
adtion  ftiall  be  obliged  to  ^vefecuritj 
for  cofts,  Go/ding  qui  tarn  v.  Barlow* 

24 

2.  To  be  paid  by  eiffenders  againft  ftat. 
6  Geo,  I.  c.jfi./e^.  1.  mnft  be  a/m 
certained  by  the  coxvi^ion.  Rem  v^ 
HaU,  60 

3.  Cofts  on  a  rule  of  reference,  are  cofta 
as  between  party  and  party  ^  tfot  as  be* 
tween  attorney  and  flient.  Harder 
v.  Cox.  127 

4.  The  court  will  not  ftay  proceedings 
till  the  plaintiff  give  fecuricy  for 
cofts,  though  he  live  in  the  Eaft  In^ 
dies,     Nuncomary^  Burdett,         158 

5«  The  court  will  not  ftay  proceedings 
in  a  qui  tarn  adion,  till  cofts  on  a 
non  prof,  Va  a  former  a^ion,  by  « 
different  plaintiff  againft  the  fame 
defendant,  be  paid.  Englijb  qui  tam 
v.  Cox,  ^tz 

6.  If  a  qui  tam  informer  oti  the  ftat.  21 

IlenM  8.  ft  13.    for   no^'fefidence,  is 

F  f  4  tm- 
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mM-fuitid,  the  defendant  is  entitled 
to  r^i.  Wilkin/om  qui  tarn  v.  Mlot, 
Page  366 
7»  The  fttt.  i^Eliz,  r.  5.  extends  to 
qui  tarn  informers,  as  well  as  to  tbofe 
whofae  for  the  whole  penalty.  7^/V. 

Bi  A  plaintiiF  on  the  flat.  9  Geo,  i .  r. 
22.  ji^.7*  is  not  entitled  to  cofts ; 
becaufe  it  is  a  ^tnteJuB/equint  to  the 
ftat.  of  GloMceftir^  which  gives  cofb 
where  Jamagit  were  before  recover- 
able. JM.  367 

Fiiie  Ejectment,  No.  s.  Covb- 
MANT,  No.  6. 

COVENANT. 

I.  Where  there  are  covenants  to  be 
performed  on  each  iide,  the  defen- 
dant cannot  take  advantage  of  the 
non- performance  of  the  plaintiff's 
covenant,  by  way  of  /et-eff';  nnlefs 
the  plaintiff's  covenant  was  for  pay-* 
ment  of  a  fam  of  money.  Hrwiet  y, 
Striciland,  56 

%.  Covenant,  '«  to  permit  plaintiff  in 
"  the  iaft  year  of  the  term  to  fow 
•^  clover  among  the  barley  and  oats, 
•*  fown  by  the  defendant."  Breach^ 
*'  that  the  defendant  fowed  barley 
**  and  oaths,  'without  gi*ving  notice 
••  to  -the  plaintiff."  Plea,  "  that 
**  the  defendant  diJ  not  prevent  the 
"  plaintiff  from  fowing  as  much  do- 
•<  ver  as  he  thought  fit ;"  and,  upon 
demurrer,  adjudged  a  good  plea. 
Hughes  V.  Richman,  125 

3.  W^en  a  judgment  for  a  penalty 
(hall  Hand  as  a  fecurity  for  damages 
by  the  non- performance  of  cove- 
'nants.     Good*win  v,  Crovu/e,         ^^y 

4.  You  cannot  go  toiffue  on  a  general 
averment  of  performance.  Sajre  v. 
Minns  •        "  578 

5.  In  a  ^(fr/«ra//M in  covenant,  fo  much 
only  of  xhtjuh/iance  of  the  deed  and 
the  covenant  fliall  be  fet  out,  as  will 
ihcw  the  plaintiff's  title.  Dunda/s 
V.  Lord  Weymouth,  66f 

6.  If  more  be  inferted,  the  court  wiU 
refer  it  to  the  mafter  to  flrike  it  oat 
with  coHs,  and  will  animadvert  upon 
the  drawer  of  the  declaraiicn.  Ibid, 
Ibid.    Vide  S.  P.  Price  v.  Fletcher. 

727 

7.  If  a  lefTee  covenant  not  to  under- let 
without  the  confentof  the  leffor  ander 


hand  ztkA  feal^  with  a  power  of  re- 
entry in  cafeof  a  breach,  aectftamcet 
by  the  leffor,  of  rent  due  after  ihc 
condition  Broken^  with /itll  met  ice,  is  a 
nvaver  of  the  forfeiture.  Goodrigk 
V.  Davids.  Page  iicj 

8.  Infiance,  where  the  adl  of  the  leffcr 
and  his  anceftors,  by  repeateMlj  iw/en-  . 
ing  in  different  renewaJs  of  a  leaJ^ 
for  lives,  a  covenant  Vo  muvu  uMder 
the  fame  rent  and  covenants,  was  he  d, 
toconftrue  fucb  covenant,  tbo'  dcubt* 
fully  worded,  a  covenant  for  a/er- 
p4tual  renevjcU.     Cocke  v.  Booth. 

S19 

^/Vir  JuDGMBKTj  No.  I.  Sbt-Off, 
No.  1. 

COVERTURE. 

Vide  Baron  and  Feme. 

COURT. 

Videlnftfiio%  Court. 

CREDITOR. 
Vide  Bankrupt. 

CROSS  REMAINDER. 

Vide  Remainder,  No.  1%  293.  De- 
vise, No.  26. 

,C  U  R  A  T  E. 

1 .  Cannot  be  removed  vjithcut  cas^/e  hj 
the  re^or,  who  ^ha»  appointed  him 
by  certificate  to  the  bilhop,  promii- 
ing  to  allow  him  a  faUry  and  to  con- 
tinue him  in  the  oiiice  till  otherwtie 
provided  of  fome  ecdehallical  prefer- 
ment, unlefs  lawfully  removed  i^ 
any  fault.     Martin  v.  tiind.        457 

2.  If  removed  for  any  fault,  he  fhouid 
have  notice.  JbU. 

3.  ^^trtt  If  he  may  not  be  removed 
by  the  bifiiop  ?   .  441 

Vide  Assumpsit,  No.  8.  Certifi. 
gate,  No.  I.  a.  Surprise. 

CUSTOM. 

1.  *'  Ancient  cuffom"  (found  10  a  ipe- 
cial  verdiA)  means  '*  immemorial 
"  cuftom."    Rex  v.  Genge.  ij 

2.  A  cuftom  for  the  lord  ot  the  manor, 
on  every  death  or  alienation,  to  talbe 
thefecondbeaftbefl,  adjudged  to  be 

iU 
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ill  fet  out,  for  want  of  dating  the  ex- 
emption of  ceitain  tenures,  and 
W^ich  exemption  was  proved  at  the 
trial.  Griffin  V,  Blandfwrd.  Pagi  62 
Vide  Constable,  No.  2, 


DAMAGES. 

IN  pir/onal  forts,  the  court  will  never 
grant  a  new  trial  for  excejp*ve  da- 
mages, aule(s  they  are  (ach  ?l%  ma- 
niftjlly  (hew  the  jury  to  have  been 
adtuaced  by  paffion,  partiality,  or 
prejudice,     Gilbert  v.  Burtenjbaiu, 

230 
Fide  Cot E  K  A  N  T ,  No.  3, 

DECLARATION. 

1.  On    a   declaration    upon  a  corrupt 
con ira(ft  made   che   2  xH  of  December 

I774»  giving  day  of  payment  to  the 
23d  of  December  17 7 b,  and  tj/iie 
thereon  ;  evidence  of  a  contradl  on 
the  23d  of  December  1774,  (cy  two 
years,  will  not  iupport  the  ifiue. 
Cm lijle  qui  tarn  v.  Ttears,  671 

2.  Declaration  that  the  defendant  ufed 
2  r(un,  being  an  engine  to  kill  and  de- 

Jh'oy  the  game,  is  good,  after  'uerdi/i. 
Avtry  V,  Hoole.  iJz^ 

3.  ^are,  if  gOod  opon  9k  Jpecial  de- 
murrer }  Ibid, 

4.  Declaration  that  the  defendant  on 
the  6ch  of  May,  and  on  divers  other 
days  and  times  betiveen  that  day  and 
the   commencemeot  of  the  luit,  a/- 

faulted  i\i^  plaintiff,  is  bad.  Micbell 
V.  Neate,  828 

5.  Declaration  againil  the  defendant 
only^  dating  that  be  and  anctber 
made  their  promirFory  note,  by 
which  i\}ey Jointly  or  Jeverally  pro- 
mi  fed  to  pay,  i«  good.  Rees  v.  Ab^ 
bott.  832 

Vide  Covenant,  No.  5,6..  Execu- 
tor, No.  3,4.  Latitat.  Va- 
riance, No.  1,  4,  ;.  Venui, 
No.  1.    Verdict,  No.  x. 

DEEDS. 
I.  One  by  deed,  in  confideratlon  of 
love  «nd  affeOioa  to  bis  nainp«  and 


blood,  l^c,  and  for  fettling  ihe  cm 
undivided  «i«/>//^of  his  manors,  lands, 
CfiTr.  therein-after  mentioned,  grantf 
the  fame  undi<uided  moieties,  (parti- 
cularly  defcribing  them,)  together 
'with  all  other  his  lands,  tenements^ 
and  hereditaments  in  the  kingdom  of 
Ireland,  habendum  the  laid  undi*videJ 
moieties  be  fort  granted,  together  tviiJf 
all  other  his  eft  ate  in  the  kingdom  tf  * 
Ireland,  to  A,  to  the  ieveral  ufes 
therein-after  declared,  znd  for  no  other 
ufe  ivhatjce<ver ;  and  then  declares  the 
ufes  of  the  undivided  moieties  ottly : 
Held,  that  the  grantor  did  not  in- 
tend to  pafs  any  lands  but  the  undi- 
vided moieties.     Moore  v.  Magrati* 

rage  9 

2  The  rule  of  law  in  refped  of  the  con- 
ftrudion  of  deeds,  is,  that  they  fliaU 
operate  according  to  the  intention  of 
the  parties,  if  by  law  they  may : 
And  if  they  cannot  operate  in  one 
form,  they  ihall  operate  in  that*, 
which  by  law  will  eifediuate  the  in- 
te n tion .     Gooattt* ev.  Bailey.      600 

^/V/ Baron  and  Feme.    Uses.    Kc^ 

LEASE. 

DEVI  ATION- 

Fide  Insurance,  No.  i.  Barka- 
TRYj  No.  I,  2. 

DEVISE. 

1.  A  devife  to  zfon  of  which  the  telta- 
tor  fuppolcd  his  wife  to  be  enfient. 
when  he  (hould  be  2 1  years  old ; 
but  if  a  daughter,  then,  one  wc;>.^  of 
his  eAate  tu  his  'wife,  and  the  other 
moiety  to  his  t*wo  daughters  (there 
being  one  at  that  time)  at  the  ige 
of  twenty -one;  if  either  of  the 
daughters  die  before  that  time,  her 
ibare  to  the  furvivor  ;  if  both  die 
before  that  time,  both  their  fhares 
to  the  wife  in  fee ;  if  (he  die,  her 
fhare  to  the  daughtera.  I'he  tefia- 
tor  died  ;  the  wife  was  not  enfient  at 
the  time  of  the  will,  or  at  his  death. 
The  daughter  died  under  age,  and 

.  'without  ij/iie.     The  wife  ihall  take 
the  voholi  eJiate.     Statham  v.  £elJ. 

40 

2.  One  devifes  certain  lands  to  truftees, 
in  cafe  bis  perjbnal  eft  ate  Jbali  not  it 

fufficiint  f^  tbtpt^fwunt  of  dtbtst  Sec. 

ia 
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in  aid  of  it ;  and  "  all  the  nft^  rtjiiui 
'*  ami  rimeunder  of  hts  realzxiA  per* 
^*J6nal  cftate  to  his  'wife,^*  The 
perfonal  eftate  proved  fufficient. — 
The  lands  devifed  in  aid,  pafs  to  the 
nmfe  by  the  refiduary  claafe. — So,  if 
the  perfonal  edate  had  proved  de- 
ficient iVr  part  onlyt  the  wife  would 
have  been  entitled  to  the  remainder. 
Qoedtitle  v.  Knot*  Page  43 

J.  A  devife  of  land  in  England  is  con- 
fidered  in  a  different  light  from  a 
J?0;9i«ff  will ;  the  /a///r  being  con  fi- 
dered as  an  infiitution  of  the  heir  ;  the 
former,  as  a  conveyance  by  way  of 
appointment,   Harwood  v.   Qoodrigbt, 

90 

^.  One,  poflleiTed  of  three  fpecies.of 
ef(atef  in  the  county  of  H,  *ui^>  one 
by  articles  wholly  executory ^  another 
executory  in  partt  and  a  third  -(being 
an  ad'vonjfffon)  completely  executed  by 
a  recent  conveyance^  devifes  to  his 
wife  as  follows,  '*  Ail  the  manors, 
••  mefiuagrs,  advonv/ons,  and  here- 
**  ditaments  in  the  county  of //.  for 
♦•  the^vrri^^  whereof  1  have  already 
"  eontra^ed  and  agreed^  or,  in  iieu 
••  thefeoft  the  money  arifing  by  the 
*'  fale  of  my  real  eftate  in  the  county 
•*ofI,"  (with  dire£lions  for  com- 
pleting the  contracts.)  The  ad^ 
nfow/ont  the  porchafe  of  which  was 
completely  executed  before  the  mak- 
ing of  the  vvill.  (hall  pafs  to  the  wife. 
St,  John   V.  The  Bijbop  offVinton. 

94 
^  c,  Devife  to  T,  G,  for  and  during  his 
natural  I'tfct  and  after  his  deceafe  to 
his  heirs  tiad  affigns  for  ever,  and,y^r 
ivnnt  offuch  heirs,  to  7*.  E,  his  heirs 
and  affigRs  for  ever.  7*.  G.  has  on- 
ly an  ejtate  tail,  Morgan  U  Uxor  v. 
Grijith,  254 

6.  To  make  a  devife  of  lands  without 
any  limitation ,  Vifee,  fuch  a  manifcft 
intention  mull  appear,  that  the  tella- 
tor  meant  to  give  a  fee,  as  may  fa- 

,  tisfy  the  confcicnce  of  the  court,  in 
pronoancing  it  fuch.  If  it  is  barely 
problematical,  the  rule  of  law  muft 
take  place.     Roew,  Blacke*t.       235 

7.  A.devife  to  the  teftator^s  eldeft  ion 
of  2O0/.  alfo  to  his  three  younger 
fons  C,  W,  and  G.  and  their  heirs, 
a  houfe  and  clofe  as  fenants  in  com- 
mont  nuben  they  come  at  age  of  z\ 
jfears  ;  alfo>  to  his  ivife  a  houfe,  and 


after  her  deceafe  the  fame  to  go :: 
his  three  daughters  and  tlieir  hd-s 
for  ever.  And  his  •will  farther  wa3» 
that  if  hwr  of  hie  ahonje-nomud  chd- 
dren  ttiould  happen  to  die  hefore  tkf 
jameofage,  and  without  iflae,  iks 
their  property  and  (hare  iotf«)rofu£ 
above  bequeathed  preoaifes  to  be 
equally  divided  amougft  the  kest  v 
bis  fuT'vi^ing  children ^  ihare  and  flu:: 
atike.  The  eldeft  fon  was  of  agt  a: 
the  date  of  the  will  ;  two  of  s^ 
younger  fons  died  under  age,  ^t. 
Per  cur  — The  eldeft  fon  and  the  /^. 
daughters  are  equally  entitled  with  esc 
younger  fon,  to  mc  (hares  of  the  ce- 
cealed  brothers.  Desen  v.  Balderjhz, 
Page  :;7 

8.  One,  feifed  of  the  lands  of  C.  zr: 
G,  \nfeet  of  other  lands  in  B.  acd  i. 
for  lives  rene^^able for  ever 9  and  t: 
other  lands  under  leafes  for  ttrti 
livest  with  reverjsonary  terms  fc: 
twenty-one  year*  irom  the  death  cf 
x}^tfur*ui*uing  life  in  each  ;  and  be- 
ing himfelf  the  furviving  life  io  c^i 
devifes  thus :  And  as  to  all  my  tvcfU- 
ly  fubftance^  I   .^ive    to  my  tmtcri 

"wj  houfe  and  land  of  G,  wi:n  tiie 
appurtenances,  during  her  na/MTA 
life,  clear  of  any  dcdu^ion ;  sti 
alio  my  lands  of  C  (fabjed  to  a  res: 
payable  thereout)  for  /i/e,  nxitciJ 
liberty  of  committing  iva/te  thcrtts ; 
and  after  feveral  legacies  to  relaticr.i, 
(one  of  which  was  the  heir  at  Ua,! 
he  devifes  to  hn  mother,  all  the  Ri- 

M  A  1  N  D  E  R  and  RESIDUE    of  all  ki 
.     EF  T BCTS   both  mAL  and  PEKSOS. 

AL,  which  he  ihall  'die  pofiefied  cf. 
The  mother,  by  this  refiduary  claai'e, 
takes  a  fee  in  all  ibe  teft^ tor's  fee* 
fimpie  ellaces,  and  the  whole  of  bii 
intereft  in  the  reft  of  his  real  proper' 
ty  ;  fubjci^t  to  the  charges  therccr. 
Hogan  V.  facijhn,  zz} 

9.  D  til  in  6)  ion  between  the  Roman  !«*' 
concerning  wills,  and  our  law  isi  de- 
vifes.    Ibid.  ;C5 

10.  Words  of  perpetuity  in  a  deii*', 
arc  tantamount  to  words  of  ksBU&t.ci^^ 
Ibid,  3CD 

11.  The  diftindion  between  words  tha: 
denote  only  a  eefcription  of  the  Jper,- 

fie  eftate,  and  words  that  denote  the 

fuantum  of  intereft  thai    the  tejisttr 

has  in  it.     Jbid*  UU. 

12.  Efca 
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It,  Effedof  introdudtory  words  in  a 
will,  what.     Hogan  v.  Jack/on, 

I  See  No.  21,  22,  23^ 

1 3.  Real  effeQs  mean  real  property. 
Ibid.  Ibid. 

14.  An  obje6lioQ  that  the  teftator  ^t'^ 
gave  his  mother  only  an  eftattfor  life, 
and  made'  it  liable  to  impeachment  of 
nvafie,  is  not  fulficiently  llrong  to 
controul  the  operation  of  fubfcquent 
words  in  a  refiduary  ciairfe,  manifefl- 
\y  importing  ai  intention  to  give  a 
fee.     Ibid.  308 

15.  Dcvife  to  iruftecs  in  truft  for  the  ufc 
of  the  heirs  male  of  J,  A,  :  and  in 
default  of/uch  ij/ue,  to  the  ufe  of  the 
heirs  male*of  R,  A,:  and  in  default  of 

fuch  i£ui  maltf  to  the  ufft  of  all  and 
e*verj  X\it grand- children  of  J.  J.  and 
S,  M.  as  tinants  in  common,  A  co- 
dicil (bearing  the  fame  date  as  the 
will)  dire^s  truftees  to  pay  the  in- 
tereft  and  produce  of  his  real  and 
perfonal  eftate  to  the  teftator's  wife 
S'  A,  and  to  the  faid  J,  A.  and 
^.  A,  during  their  lives,  with  furvi- 
vorfhip.  £yg'^/ grand-children  ofy. 
A*  and  S.  M,  were  alive  at  the  dai^e 
of  the  will ;  a  ninth  was  born  before 
the  teftator  died  ;  tivel^ve  more  were 
«  born  after  his  deceafe  ;  and  all  in  the 
hfe-time  of  R,  A»,  who,  as  well  as 
the  devifec  J.  A  ,  died  without  ifluc. 
Held,  that  as  the  21  grand»children 
were  all  alive  at  the  death  of  R.  A.,  all 
were  eguallj  entitled.  Baldwin  v, 
Karver.  309 

16.  Diftin3ion  between  an  immediate 
devife  to  children ^  and  a  pro^ifion 
for  them  in  marriage  fettlements^  or  a 
devife  limited  to  them  by  way  of  r/. 
maindery  or  upon  a  contingency  uncer- 
tain in  event :  The  firft  only  relates 
to  children  in  ejfe  at  the  time  ;  theyJ- 
^ond  is  intended  equally  for  all  the 
children  of  the  marrige ;  the  laji  ex- 
tends to  all  that  are  in  ejfe  at  the  time 
when  the  devife  1;//?/.     Ibid.       344 

17.  One  devifes  thu* :  «•  As  touching 
"  my  'iX>orldly  eftate y  1  devife  the  fame 
•«  as  follows  :  Igivc  to  my  wife  E.  M.. 
•'  5  /.  to  be  paid  yearly  out  of  my 
•«  eftate  at  G.'^Item,  to  my  fon  T,  M. 
*'  anddaughter  E.  5/.  eacA,to  be  paid 
**  twelve  months  after  my  deceafe. 
••  ^Itemt  to  my  fons  /.  M.  and  R, 
V  J^.  whom  I  make  my— ——apd 


•*  ordain  my  file  executors,all  my  lands 
"  and  tenements  freely  to  be  eftjoyed  and 
^*  poJfeJfedK\.\Yi^V-LM.zxAR.M. 
are  tenants  in  common,  and  take  ^fee^ 
Lonjeacres  v.  Blight.  P^g' Z^* 

18.  One  devifes  all  his  eftate,  &c.  ia 
the  counties  of  Gloucefter  and  Worcef 
ter  and  el/hvhere  in  the  kingdom  of 
England  to  truftees,  fuhjeS  to  certaia 
charges  thereon,  and  limitations  id 
his  marriage fettlemint  named \  in  truft ^ 
to  (land  feifed  of  the  faid  eftates  ia 
Gloucefter  and  Worcefter  or  eljewhere, 
to  certain  ufes.  His  eftates  in  G. 
and  IV,  were  the  only  eftates  charged 
or  mentioned  in  his  marriage  fettle* 
ment.  But  he  was  alfo  entitled  to  A 
reverfton  of  certain  eftates  in  the 
counties  of  Oxford  and  If'ilts.  Held 
that  this  reverfton  palTcd  by  the  words 
*'  elfewhere  irt  the  kingdom  of  Eng-* 
"  land,  *'  Freeman  v.  Duke  of  Chan-' 
dos.  363 

19.  Devife  to  S.  S,  and  the  heirs  of  his 
body  lawfully  to  be  begotten,  and 
their  heirs  for  e*ver,  charged  with  the 
payment  of  8/.  per  annum  to  M-  S. 
during  her  life  ;  but  in  cafe  the  faid 
S  $»  Jball  dig  'Without  leaving  iffu» 
of  his  body,  then  unto  IV,  G,  and  hit 
heirs,  charged  as  aforefaid,  and  aU 
fo  with  100/.  to  A.  B,  within  one 

year  after  IV.  or  his  heirs  (hall  be 
poffefTed  of  the  lands  devifed.  —  ^.  S^ 
takes  only  an  eftate  tail.  Denn  v* 
Shenfon.  ^iq 

20.  One  devifes  a  reverpon^Xa  his  right 
heirs,  and  afterwards  gives  all  the  r/- 

ftduf  and  remainder  of  his  real  and 
perfonal  eftate  to  A,  B.  in  fee.—  The 
reverficn  does  not  pafs  by  this  refidn- 
ary  devife.     Doe  v.  Saunders.       42Q 

2 1 .  One  devifes,  *'  as  to  all  fuch  nvorld^ 
'*'  ly  eftnte  as  God  has  endued  me  nuitb^ 
*'  I  give  as  follow:> :  •'  I  devife  all  thai . 
**  my  freehold  meftitage,  lying'm  G,,  CO 
«'  M.  R.,  G.  R.  and  T.  R,  equally.*^ 
And  afterwards,  amongft  other  legs* 
cies,  he  gives  ten  (hillings  to  his  heir 
at  law.  The  devifees,  notwithftand. 
ing  the  introductory  fwmds^,  and  the 
diftnheriting  legacy  to  the  ^>,  take 
only  an  eftate  for  life,  and  are  ten- 
ants in  common.  Den  v.  Ga&in.    657 

22.  To  make  fuch  introduflory  words 
(No.  21.)  operate  zs  au  enhfrgemsni 
of  a  devife  of  iapdsi  without  wordi 

of 
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of  limiiatson  added«  they  mud  be 
tonueSed  mih.  fuch  devife.  Dtn  v. 
Gafiin,  Page  66o 

23.  The  court  will  make  great  ufe  of 
the  introdudion  of  a  will,  in  favour 
of  the  cUar  intiution  of  the  teftator, 
and  in  favour  of  creditors,  to  make  a 
real  eUate  liable  to  debts.  Uid.  Ibid. 

24.  1  give  to  one  **  in  fce-fimple,"  or 
••all  my  eftate/'  arc  tantam:>unt  to 
words  of  limitation.     Ibid,  Ibid, 

25  •  One  devifes  his  lands  to  his  brother 
for  life,  remainder  to  truftees  to  pre- 
ferve  contingent  remainders,  remain- 
der  to  the  nrft  and  other  fons  of  his 
brother  in  tail  male  fucceffively,  re- 
mainder to  his  brother's  daughters  in 
tail ;  remainder  to  bis  four fijUrs  and  a 
niece  for  tbeir  lives,  jhare  and  Jhare 
eJike  as  tenants  in  commont  and  not  as 
joint-tenants*  remainder  to  their  ^xr/ 
/uiceffivelj  in  tail^  remainder  to  their 
daughters  in  tail ;  reverjion  to  his  ouun 
right  heirs.  Then  he  devifes  to  ano- 
ther fider  only  a  fmall  annuity. — The 
four  fillers  and  the  niece  take  federal 
eftates  for  life,  with  fe-veral  remainders 
to  their  fons  and  daughters:  And 
there  arc  no  erofs -remainders,  Pery 
V,  Whiti,  777. 

26.  One  devifes  to  his  two  brothers  and 
his  lifter,  and  the  heirs  of  tbeir  bodies, 
as  tenants  in  common,  and  not  as  joint- 
tenaats,  and  for  *want  of  fuch  iffm^ 
to  bis  own  right  heirs  :  And  tben 
gives  all  the  red  and  reildae  of  his 
goods  and  chattels^  as  well  real  as 
perfonali  equally  between  his  faid 
brothers  and  filler,  (hare  and  ihare 
alike.  The  devifccs  take  crofs-re- 
maindirs.     Phipwrd  v.  Mansftld^ 

799 

27.  By  a  devife,  of  all  that  the  tetta- 
tor's  manor  efC,  ^c,  and  alfo  all 
that  ^is  capital  mefTuage,  and  edl 
and  every  his  lands  tenements  and 
hereditaments  whatfoever,//ira/«  and 
being  in  or  near  P.  P.  or  else- 
where in  the  county  of  Gloucejler,  to 
his  executors,  upon  truft  to  fell  and 
divide  the  money  equally  amongft  his 
younger  children  ;  a  remote  rever/ion 
in  fee,  in  another  eftate  in  the  county 
of  Gloucefter,  to  which  the  tedator 
was  entitled,  after  three  ^ftates  tail, 
was  held  to  pafs  to  the  tfttHees.  At^ 
kyns  V.  Atkyns.  808 


28.  A  teilatrix  devifed  amefTinge  and 

'  lands  to  her  eldeft  daughter  A,  a:id 
the  heirs  of  her  body  for  €<u€r^  and  tor 
want  of  fuch  ijjite  to  her  ad^  3d,  aod 
4tn  daughters  fucceflivcly  in  i&dt 
charged  and  cbargeabie  nevcnbclcu 
witli  1 80  A  to  be  levied  oat  of  c^ 
firfl  annual  profits,  and  to  be  di%i«id 
equally  among  it  the  three  younger 
daughters;  And  that  the  execmsin 
^qmX^  fiand  feijed  of  the  faid  meffoage 
and  lauds,  from  the  deceafe  of  vet 
tcftairix, ycr>  long  time  as  they  or 
their  afligns  (hould  have  raijcd  the 
faid  fum,  ox  fo  long  as  umtil  the  \*sst 
(hould  be  dilcharged  by  the  faid  A, 
or  her  heirs  ;  And  from  and  ifflffi(« 
diaiely  atter  the  ratfiag^  ^c,  a 
other  payment  6(  ihe  faid  lum,  by  J, 
or  her  heirs,  then  th?.t  ji,  and  btr 
heirs  (hould  enjoy  the  faid  mcduag t, 
i^cfore'ver  ;  only  allowing  the  ihree 
younger  daughters  and  a  coulin,  t&s 
ufe  of  fome  rooms,  till  they  were 
married.  Held,  that  A^  took  oq't 
an  eftate  tail,  tianfon  v,  Fyldes, 

Fage%il 
/'/Vf  Remain  DER,  No.  I,  it,  3.  Tes- 
A  N  T  /a  Common,  No.  2. 

DISCHARGE. 
p^ide  Arrest,  No.  2,  4. 

DISCONTINUANCE. 

I.  Cannot  be  worked  by,  a  fecret  feof* 
ment  by  tenant  in  tail  under  a  ma^cd 
pofleffion.    Doe  v.  Horde*  702 

DISFRANCHISEMENT. 
/7ir  Corporation,  No.  j,  S,  g. 

DISSEISIN. 

I  •  Pofleffion  under  a  judgment  ia  ejed- 
menty  can  never  amount  to  a  difjeifrn 
of  ^t freehold.     Doe  v.  Hardom      701 

a.  But  fuch  poiTeffion  (No.  i.}eniire9f 
according  to  the  right  of  the  party 
recovering,  whether  it  be  a  right  erf* 
freehold  in  pofTeffion,  in  taSk,  or  ia 
fee.    Ibid.  Ibid. 

3 .  A  fecret  feoffment  nnder  a  maUel  po(^ 
fefllon  by  tenant  in  tail  in  remninder 
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to  the  mere  intent  to  mak^  a  tenant 
to  thefr^cife,  cannot  <uwri  a  diiTeifin 
to  the  asin/antagg  of  the  /nffir,  Doi 
V.  Horde,  Page  702 

4*  Sat  the  trtu  owmr  may  gle^  to  maAg 
it  a  diEeifin.    Uid.  J^d. 

DISTRESS. 

I .  Cannot  be  made  for  the  toll  of  goods 
frauduUntly  fold  out  of  a  markti  to 
avoid  the  tolL  Bat  the  party  injur- 
ed mail  bring  a  fpecial  a£tion  on  the 
cafe.     Blakiy  y.  Din/date.  661 


E. 
/ECCLESIASTICAL  COURT. 

w^ IDE  Prohibition. 

EJECTMENT. 

1.  A  man  (hall  not  defend  himfelf  in  it, 
by  an  eftate  which  makes  part  of  the 
title  of  the  lefibr  of  the  plaintifF. 
Hart  V,  Knott,  46 

a.  If  the  leflbr  of  the  plaintifF  be  an  in- 
fantt  and  the  ^var^/iaff  undertake  for 
ctifis,  it  is  fufficient.  Anotrftnous,     128 

3.  The  lefTor  of  the  plaintifF  in  eje£t. 
ment  (ball  not  be  permitted  to  defeat 
orfolemn  deed  under  bis  o^wn  hand,  co- 
venanting that  the  defendant  ihall 
enjoy  the  premifes,  and  for  further 
aflurance.     GoodtitU  v.  Bailey,    597 

Vide  NoTiC£>  No.  4.  Trust,  No.  2. 

ELECTION.    ELECTOR. 
ELECTED. 

I .  Where  money  11  given  to  be  laid  out 
in  laud 9  fit  government fecurity,  a  com* 
mou  per/on  has  his  eleSiou  ;  but  a  cha^ 
rity  has  not ;  becaafe  one  alternative 
is  unlawful.     Fcone  v.  Blount.      467 

/7i/^  Corporation,  No.  10,  ii»  12, 
X3>  <4>  15*  i6»  17.  .Evidence, 
No.  7. 

EMBARGO. 

^/4irIliSVRANCB 


EQJUITY. 

Confiders  that  which  is  to  he  done  as  if 
It  nvas  done,  ^c,  Foom  v.  Blount. 
Fage  467 
A^ii/f  Powers,  No.  4. 

ERROR. 

1.  On  a  writ  of  error  from  the  King^s 
Bench 9  in  Ireland^  only  a  tran/criptoi 
the  record  is  fent  over  to  the  B.  R. 
in  England;  and  if  the  judgment  be 
affirmed,  fuch  tranfcript  is  fent  back 
by  writ  of  mittimus  to  the  Kiug*s 
Bench  in  Ireland,  and  that  court  muft 
ifTue  the  fubfcquent  procefs.  Ficars 
V.  Haydon.  g^j 

2.  So  on  a  writ  of  error  from  the  B,  R. 
in  England  to  the  Houft  of  Lords ^  on- 
ly a  tranfcript  of  the  record  is  fent 
up ;  and  when  remitted,  the  King^s 
^^wfA awards  execution.  Ibid.  Ibid. 

3.  But  on  a  writ  of  error  from  the  C. 
B,  though  a  tranfcript  only  is  re- 
moved into  the  King^s  Bench,  the 
latter  may  award  execution.    Ibid. 

Ibid. 

ESCAPE. 
^/Vif  Evidence,  No.  3'. 

ESTATE  fwlife,  in  tail^ot  in  fee. 
Vide  Devise. 

EVICTION.- 
^iV^Revt,  No.  1,2. 

EVIDENCE. 

1 .  In  an  action  upon  a  wager  vrhether 
a  decree  of  the  court  of  Chancery 
would  be  reverfed  on  appeal  to  the 
Houfe  of  Lords,  a  copy  of  the  re* 
verfal  is  fufficient  evidence,  w/ViJ- 
out  producing  the  minute  book  itfelf ; 
and  fuch  copy  need  not  be  on  flamps  ; 
neither  is  it  necefTary,  on  the  trial  of 
fuch  an  action,  to  fhew  the  previous 
proceedings :  Proof  of  the  decree, 
and  of  its  being  revcrfcu,  is  fufficient. 
Jones  V.  Randall,  ly 

2.  Parol  evidence  mull  be  let  in  to  ex* 
plain  the  intent  of  the  tcftator  in  can- 

fieUiog 
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celling  a  will.     Burteujbaw  v.  Gil- 
hert.  P^g^  S% 

3.  In  debt  for  an  cfcape  againft  the 
IherifF,  the  indorfcmentof  w« /^  i«- 
'veniui  upon  the  ca,fa>  is  fuffident 
evidence  of  its  having  been  deliver- 
ed to  him.     Blotch  v.  Archer.        63 

4.  A  legal  arreft  mufl  be  proved 
infuch  adion  ^No.  3.)  Ihid.     Ihid. 

r.  The  bailiff's  name  endorfed  op  the 
writ  is  fufiicient  evidence  that  he 
was  aushorifed  by  the  (heriff  to  ar- 
rt^»  without  proving  the  warrant. 
Ihid.  66 

6.  A  fentcnce  of  expulfion  (unappeal. 
ed  from)  given  in  evidence  on  an  in- 
dictment for  affauhing  a  fellow  com- 
moner o(^in*s  College t  Cambridge^ 
by  turning  him  out  of  the  garden, 
is  concluftve  for  the  defendant ;  and 
confequendy,  evidence  on  the  part 
of  the  profecijtor,  to  prove  the  irre- 
gularity of  fuch  fentence,  is  inad- 
milTiblc.     Rex  v.  Grundon.  3 1  5 

y.  Evidence  of  an  order  of  reftoration  of 
aburgefs,  together  with  proof  of  his 
having  adled  as  fuch,  is  fufficient  to 
ijjew.  3iat  he  is  a  burgefs  de  faao, 
without  proving  that  he  was  aduully 
admitted.     Sjmmers  \erC)ii  Regtm. 

I.  An  order  of  reftoration  of  a  voter  il- 
legally disfranchifed,  relates  10  the 
original  right,  and  may  be  given  in 
evidence  to  fhew  that  his  vote  at  an 
election  ought  to  have  been  receiv- 
ed ;  though  fuch  eleftion  were  had, 
prior  to  the  date  of  the  order.     Ibid. 

503 
9.  General  declarations  of  a  parent  are 
good  evidence  after  his  or  her  death, 
to  prove  that  a  child ijoas  born  be- 
fore marriage  ;  but  not  to  prove  that 
zchildg  born  />  wedlock,  is  a  baf- 
iard*     Goodrigbt  v.  Mo/s.  591 

to.  So,  the  anjiver  of  one  of  the  pa- 
rents to  a  bill  in  Chancery^  is  admif 
iiblc  to  prove  fuch  birth  :  For  it  is 
not  like  offering  a  dcpofition  or  an 
anfwer  in  evidence,  againft  a  perfon 
not  a  parly  to  the  oiigioal  fuit:  But 
*  it  is  offered  only  as  evidence  under 
ber  hand  of  her  having  made  fuch  a 
declaration.     Ibid.  ^      594 

II.  So,  parents  may  be  admitted  to 
prove  ihc/acl  of  the  marriage  on  a 
queftioB  upon  the  legidmacy  of  the 
chili.    I^^id*  593 


12.  Bnt  jw/  to  prove  aom-atc^^  Gmd* 
right  V.  Mofs.  Bage  594 

13.  Tradition  is  evidence  io  qoeteas 
q{ pedigree.   Ibid.  Ibf^* 

14.  So  are  circumftaMcts  that  flicw  *^- 
gitimacy.     Ibid.  \bU. 

1 5.  So  arc  an  entry  in  a  family  Bible, 
an  infcription  on  a  tombftooe,  or  a 
pedigree  hung  op  ia  tbe  family  mas- 
fion.     Ibid.  '    I^d. 

i6.  How  farpoffeffion  of  twenty  year* 
is  evidence  of  a  fee,  and  wbeo  it  may 
be  prefumed.  Denn  ex  dim.  Tars,- 
nvell  V.  Barnard.  ^  ^    5;>5 

1 7 .  Indecency  of  evidence  is  no  objcdioa 
to  its  being  received,  where  it  is  «- 
cej/ary  to  the  dediion  of  any  civil  or 
criminal  right.     Da  Cofla  v.  J^sn. 

73* 

18.  Secus,  if  it  arife  opon  a  v^Untary 
tvager  between  two  indifferext  pcr- 
fons :  as,  upon  a  wager  concenuag 
they^x  of  a  third  perfon*      Ibid. 

736 

19.  In  a  quelHon  opon  tbe  ct^em  cS 
tithing  in  thepanih  of^.,  evidence 
that  luch  a  cuftom  exifts  in  the  ad» 
Jacent  farijhej,  is  not  admijfihle.    Secus, 

if  the  ccttom  be  laid  as  the  ge»er& 
cufiom  of  the  'wboU  county^  Furntasx 
V.  Hut  chins.  807 

E  X  C  E  RT  I  O  N  S. 
^iVir Bill  of  Excbptiohs* 

EXCHANGE. 

Vide  BiLi  of  Exchange. 

EXCISE. 

I .  The  bounty  allowed  on  tbe  export- 
ation of  flrong  beer  by  flat.  1  G-  3. 
c.  7.  fe3.  6.  (which  refers  to  fiat. 
\W.^  M*  r.  12.)  rouft  be  governed 
by  the  frice  of  barley  at  the  pmi 
where  txpotted^  and  not  by  the  «of- 
rage  price  throughoot  the  kiDgdooi. 
Whitbread  v.  Brookjbank.  66, 9 

^iV«  Action,  No.  1.  fiouKTXt  No. 

EXECUTION. 
T/^Bail,  No.  2.    EaaoK,  No.  i» 

2,  3.      WaRILAIIT  of  ATTORKtTf 

No,  2. 
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EXECUTOR. 

1 .  On  a  per/onal  demand  againft  an  ex- 
.  ecotor,  there  can    be  no  jndgnent 

iii  horns  tefiaimrss*  Hmukes  ^  Ux.  ▼. 
Saunders.  Page  289 

2.  Having  affets  is  a  foffictent  confide r- 
ation  for  a  promife  by  htm  to  pay  a 
legacy.     Ibid.  "^         290 

3.  Declaration,  that  G*.  S,  iy  'will  be- 
queathed a  legacy  to  the  plaintiff t  and 
made  the  defendant  executrix  ;  thatjhe 
proved  the  ivill,  and  had  ajets/ufficient 
to  pay  all  debts  and  legacies^  and  by  rea» 

Jbn  thereof  became  liable  to  pay  the  lega- 
cy t  and  being  fo  liable^  promifed^  &c. 
is  a  declaration  againft  the  defendant 
in  her  own  right ;  and  therefore  the 
plaintiff  cannot  take  judgment  de  bonis 
te/fa/oris.     Ibid,  292 

4.  But,  If  afits  be  proved  {or  admitted) 
and  an  affent  of  the  executor  to  the 
legacy,  judgment  may-be  given,  on 
fuch  a  declaration,  de  bonis  propriis  ; 

-  becaufe,  having  afliets  is  a  fufficient 
confideration.  Hanvkes  et  Ux.  v. 
Saunders.  2Q3 

5.  Square,  Whether,  without  fuch  af 
/tntf  (No.  4.)  he  could  be  compell- 
ed by  an  adlion  at  law  to  pay  it  ?  lb. 

292 
^6.  Whatadlions  furvive  againft  an  ex- 
ecutor.    Hambly^r.Trott*  375 

7.  piftin£lion,  as  to  adiona, which j^r- 
tvive  againft  an  executor  or  die  with 
the  perfin,  on  account  of  the  caufe  of 
adiont .  and  which  fur<viue,  ^c.  or 
die,  i^c.  on  account  of  the  form  of 
oQion.     Ibid.  Ibid. 

%.  Where  the  cauje  of  aflion  is  money 
due  ;  or  a  contra^  to  be  performed  ; 
gain  or  acquifition  by  the  labour  or 
property  of  another;  or  a  promife 
by  the  tcftator  exprefted  or  implied, 
the  adlion  farvives  againft  the  execu- 
tor. Secust  if  it  be  a  tort  or  arife  ex 
deli3ot  fuppofed  to  be  by  force  and 
againft  the  peace,  or* where  the  plea 
to  the  sAion  muft  be,  that  the  tefta- 
tor  was  not  guilty.    Ibid,  Ibid, 

Vide  Action,  No.  7.  Assumpsit, 
No.  4,  5. 


EXEMPTION. 
T/Vf  lacpaEssfNG  Seamiv. 


F  A  C  T  O  R, 

1.  A     FACTORwhoisfurety(ina 
iV  bond)  for  his  principal,  haa  a 

lien  on  the  price  of  the  goods  ibid 
by  him  for  his  principal  to  the  amount 
of  the  fum  he  is  bound  for.  Drink- 
nuater  v.  Goodwin.  Page  a^i 

2.  It  is  a  general  rule,  that  where  a 
faflor  who  is  authorifed  to  fell  goodt 
in  his  own  name,  makes  the  buyer 
debtor  to  himfelfi  though  he  is  not 
anfwcrable  to  his-  principal  for  the 
debt^  if  the  money  be  not  paid,  yet 
he  has  a  right  to  receive  it,  if  it  is  ; 
and  his  receipt  is  a  difcharge  to  the 
buyer.     Ibid.  *5S»^ 

3.  He  may  compel  fuch  payment  (No* 
2,}  by  an  a^ion  :  and  it  would  be 
no  defence  in  fuch  a^ion  for  the  buy^ 
er  to  fay,  that  the  principal  was  in- 
debted to  him  in  more  than  that 
amount.     Ibid.  Ihid^ 

^iV(p  Indemnity. 


FALSE  IMPRISONMENT; 
Vide  TasspAsa. 

FEES. 

I.  If  an  offender  convidled  in  B.ltm 
receive  fcntence  to  be  fet  on  the  pil- 
lory in  a  different  county,  the  pro. 
fecutor  is  not  bound  to  pay  the  tip* 
ftalF  any  fees,  or  even  the  neceftary 
expences  of  carrying  the  offender 
thither.     Rex  v.  Cholfey*  726 

FEME    COVERT. 

Vide  Baron  and  Ffiaii. 

FEOFFMEMT. 

1.  The  nature  and  operation  of  feoff- 
ments of  old,  attended  with  livery 
and  adlual  tranfmutation  of  the  pol*^ 
feftion  from  one  man  to  another. 
Doe  V,  Horde,  7<>i  —  7C>4 

2.  The  nature  and  operation  of  ^fecret 
feoffment,  with  livery  laform  only 
to  the  mere  intent  to  make  a  tenant  to 
the  preecipe^  by  one  who  has  not  % 
right  to  fuffcr  a  recovery.  Ibid.  Itid^ 

3    No 
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t.  No  tranfmutttion  of  »he  poffcffion 
^  n^esiothtficfee  by  it.     Bathe  w 

Page  704 

4.  It  coovcys  no  eftatc,  nor  will  courts 

of  law  carry  it  into  execution,  to  the 

frejndiu  of  the  righlfttl  owner.  Ibid. 

FICTION. 

1    A  tif^ionoflaw  (ball  never  be  contra- 

'dia?d   fo   as  to  defeat  the  end  for 

which  it  was  invented  ;  but  ^or  every 

other  purpofc  it  may  be  conUadifted. 

Hoftynv.Fabrigas.  >77 

Fidey^VLirs^  No.  1. 

FINE. 

1.  In  proving  it,  you  muft  (hew  that 
the  conafor  was  in  poffcffion,  or  had 
received  rent.     Doe  v.  iViUams. 
,  622 

FORETGN    LAWS. 
1,  Muft  be  proved  as  fads  if  a  qoeftion 
arife  on  their  exiftence.      Mojiyn  v. 
Fabrigas*  '  74 

FORFEITURE. 

Fide  Acceptance  of  Rent.  Co- 
venant, No.  7.     Penalty. 

FRAUD. 

I.  The  flatutes  13  £/i«.  ^5-  ^^^  *7 
£/iK.  r.  4.  cannot  receive  too  liberal 
a  conrtruaion,  or  be  too  much  ex- 
tended k  foppreffion  of  fraud.  Ca^ 
dcgan  V.  Kentut.  434 

a.  But  foch  a  conftro£Uon  is  not  to  be 

made  in  fupport  of  creditors,  as  will 

make  third  perfons  fufferers.    Ibid. 

I  Ihid. 

X.  If  a  tranfaaion  be  not  bond  fide,  its 
being  for  a  valuable  confideration^  will 
not  alone  take  it  out  ol  the  ftatute  ; 
nor  even  in  fome  cafes  a  change  of 
polTeiiion.     Ibid.  ^^'f' 

4,  Thus,  the  purchafc  of  a  debtor  s 
goods,  knowing  of  a  feqoeftration  by 
Chancery,  or  of  a  judgment  and  ex- 
ccuciofy  though  made  for  a  valuable 
con(ideradon,  is  void.  Ibid.      Ibid. 

5.  Pofleflton  of  goods  is  evidence  0/ 
iraod*     SicusQi^  leafe*  Ibid.  Ibid. 


6.  The  ftatote  ay  Elix.  c.  4.  does  urt 
go  to  'uolumiary  conveyances,  ma^ 
as  being  Wiof/^ry,  bot  to  fiK»,*» 
tLTtfrandnUm.     (Sec  No.  8.)    /W. 

P-^r  454 

7.  The  circumftaoce  of  a  man's  bebg 
indebted  at  the  rime  of  a  ^oli^wry 
conveyance,  is  an  argument  of  ^nd. 
The  queftion,  therefore,  iSt  Whe- 
ther  it  was  done  bond  fide,  or  to  de- 

fiat  creditors  ?  Ibid.  4  35 

8.  To  make  a  voluntary  fcttlcmcnt  W 
againft  a  fubfequent  parchafer,  with- 
in the  ftatute  27  EU^.  t.  4.  it  moS 
be  comiuous  and  framdnUnt,  not  w 
luntary  only.     Doe  ?.  RouiUdge,  705. 

9.  A  purchafer,  to  enutic  bimfclf  » 
the  proteaion  of  the  ftat.  27  £&. 

^  c.  4.  againft  a  fraudtdent  fetilemcat. 
and  Vifet  it  efide,  mua  be  a  par- 
chafer  bond  fide,  or  for^*^  ^J^' 
ation,  or  marriage.     Ibid.  Ibt** 

10.  But  he  need  not  be  a  porclialcr  tor 
money.     Ibid.  J^^' 

Vide  Assumpsit,  No.  x,  3.  bsT- 
TLfiMENT,  No.  3. 

FREE. BENCH. 
T/Vf  Copyhold,  No.  i,  2. 


G. 

GAME. 
FIDE  Declaratiok,  No.  5. 

GAMES. 

1.  Playing  at  bo^ls^  out  of  Cbrijtmas* 
fubjeas  every  labourer  to  a  penalty  of 
ao  s.  by  ftat.  33  Hen  8.  c.  9.  fca. 
16.  ;  but  does  not  make  fach  offend- 
er punilhable  as  an  idle  and  dif»- 
derly  ferfin,  under  ftat.  17  Gee.  2* 
c.  5.    Rex  V.  Clarke.  36 

GAMING. 

Afoot-ra^h  a  game  within  the  flat. 
gJnm,  it  14.  iherefore  any  wager 

npoa 
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vpon  it,U  void  ;  and  oneperibn  ran. 
niiig  aloDe  (againU  time)  it  a  foot- 
race, within  the  (latttte.  Browm  .v. 
Berkeley.  Page  281 

Fide   WACfiR.-.— r/V&   ASSUMFSIT, 


GRANT. 

yide  PRBSUMPTION,  No.  I, 
MITATION,   No.  2. 


Ll- 


H. 

HABEAS     CORPUS. 

I  •  AN  information,  qui  tam^  on  ftat. 
J\  8  G.  I.  f.  7.  tor  a  fraud  in 
weighing  and  packing  butter,  exhi- 
bited  (by  virtue  of  the  faid  ftatute) 
in  the  flieriiF's  court  at  Terk^  may  be 
removed  into  B,  R.  hybah.  corp,  cum 
<aujd.     Hartley  qui  tarn  v.  Hooker. 

523 

2.  A  writ  of  habeas  corpus^  if  not  finn- 
ed by  a  judge,  need  not  be  obeyed. 
Rex  V.  Roidam,  672 

3*  A  writ  of  habeas  corpus  adteftifican- 
dmmt  to  bring  up  a  failor  on  board  a 
ihip,  who  is  not  detained  there  as  a 
prt/ouert  ought  nei  to  be  granted, 
without  ao  a^davit,  that  he  has  been 
/eruedwith  z/uhparuap  and  is  willing 
CO  attend.    Ihid.  Ibid, 

HEIR. 

I.  An  heir  at  law  cannot  be  dinnherited 
by  the  plaineft  intention  apparent  on 
the  face  of  the  will,  uokfs  the  edate 
is  completely  difpofed  of  to  fomebody 
elfe,     Denn  v.  Gajkia.  661 

f7^  Devise. 

HIGHWAY. 

I.  Mud, in  a  prefentment,  be  alleged  to 
lie  in  the  parijh ;  otherwife,  the  pa- 
rifli  is  not  bound  to  repair.  Rex  v. 
InhahitanHs  of  Hartford,  1 1 1 

s*  The  power  of  twojufti'ces,  under  ftat. 
13  G.  3.  c.  78.  /  16.  to  order  any 
highway  to  be  widened,  extends  to 
roads  repairable  ratione  tenuree ;  and 
upon  diiobedience  to  fuch  order>  the 
Vol.  11. 


party  may  either  be  proceeded  again  ft 
fummariiy  under  the  ibitttte»  or  by 
indi£lmenc.    Rex  v,  Balme. 

Page  648 

HUN  D  RED.  T/W/ Const  ABLB* 


•  IDENTITY.- 

t.  /^P  money  or  notes,  if  it  can  bfl 
V^  traced,  will  entitle  the  true 
owner  to  maintain  affiaapfit  againft  a 

•  third  perfon,  into  whofe  hands  they 
have  come    tnald  fide,     Clarke  v. 

,  Sbeeetal,  197— 200, 

r/<// Action,  No.  4. 

JEOFAILS. 

The  ftatntes  of  jeofails  extend  to  penal 
actions,  though  pot  to  criminal  pro- 
fecutioos.    Atcbefon  v.  E'veritt.    39a 

IMPLICATION. 

1.  Where  lands  are  devifed  without 
nuords  of  limitation,  and  the  lands  are 
charged  nmth  a  grofsfumt  the  devifee 
by  implication  of  law  takes  ^  fee\ 
becaufe  the  manifeft  intent  of  the 
tedator  being  deicifive,  and  do  tech- 
nical form  of  words  neceflary  to  ex« 
prefs  it,  the  certainty  that  the  tefta- 
tor  muft  mean  a  bounty  to  his  devi- 
fee is  fuificient  to  fupply  ,the  want  of 
a  formal  limitation.    Doe  v.  Fjldis,  - 

841 

2.  Bat  where  an  exprefs  eftate  for  lifi^ 
or  an  exprejs  eftate  tail,  is  given  in 
terms,  no  fuc)>  implication  can  arile 
from  iuch  charge  only.   Ibid.    Ibid. 

INDEMNITY. 

I.  It  IS  not  in  the  power  of  any  man^  by 
Kis  elfeflion,  to  vary  the  rights  of  two 
other  contending  parties.  And  there- 
fore, if  after  giving  notice  to  fuch 
perfon  to  hold  bis  hand,  and  offering 
him -an  indemnity,  he  takes  upon 
*  himfclf  to  decide  the  right,  he  ren* 
G  g  ders 
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ders  himfe^f  anfwerable  to  the  trae 
owner.     Drink-water  v.  Goothwin, 

Pag£2SS 
J#  For  this  reafon,  though  a  purchaier 
of  goods  from  a  factor  has  a  right 
to  pay  him  the  money  and  be  dit- 
charged  ;  yet,  if  the  principal  and 
fadlor  have  a  difpute,  the  buyer, 
with  notice  of  fuch  difpute,  and  an 
indemfkity  offered  him,  has  no  right 
top  ejudice  the  title  of  the  principal. 
Jifi(/.  Ihid 

INDICTMENT. 

1.  Knowingly  txpofittg  to  fait  an  i  felling 
wrought  gold  under  the  fterling 
alloy t,  as,  and  for,  gold  of  the  Cf ue 
llandard  weight,  is  not  indi^lable  in 
a  pri^eue  perfon :  the  (iatutes  relate 
only  to  gold/miih J. —And  it  is  Dot  a 
common  law  offence,  beiig  only  a 
private  cheat.     R/xv,  Bo-umr.      323 

2,  An  indidment  confided  of  two 
counts  ;  one  for  a  rict,  the  other  for 
an  affault  ;  and  the  jury  indorfcd  rg- 
uoramus  on  the  fir  ft,  and  billa  *utra 
on  the  fccond  :  And  it  was  held  good. 
Rex  V.  Fieldboufe,  325  , 

Fidi  Variancb,  No.  t,  3. 

INDORSEE. 

Vide  BfLL  of  Exchange^  No.  i.  Iw. 
SOLVENT  Debtor^  No,  !•  Licn> 
No.  I. 

'     INFANT. 

Cannot  be  elected  a  burgefs  of  Port/- 
month 9  though  not  fworn  in  till  of 
age.     Rexv  Carter.  226 

Vide  EjBCTueNT,  No.  2. 

INFERIOR    Courts! 

I.  Juftificatton  (to  an  adion  ofaffaalt 
.  and  falfeimprifonment)  by  procefsoot 
of  an  inferior  court,  flated,  '*  that 
<'  the  plaintiff  below  levied  his  plaint 
<«  in  a  plea  of  trefpafs  on  the  cafe, 
**for  a  cau/e  of  aSlion  arijing  nvithin 
**  the  jurifdidion  of  the  court* — An3 
«<  held  good,  tvitbout  fetting  forth 
*<  the  caufe  of  adion,  or  that  the  de- 
"  fendant  became  indebted  luithin  the 
••jurifdiSion.**    Rowland  v,  Veale. 

'18 


2.  Formerly  nothing  was  prefnmed^ 

favour  of  the  regularity  of  tbdr  p-s 

ceedings,  nor  could   they  be  ^  c^ 

with    a  taliter  proceffum  :  boc  ia^ 

j      ohjedions   have   of   iare   years  bee 

I      over- ruled.  RoivlanJ  v.  Veak. 

j  3*  If  the  caufe  of  aAion  does  not  anu 
within  the  jarifdiAion»  the  defewu:; 
mufl  avail  himfelf  of  it  by  plcai&wf 
court  brlow  ;  or,  if  not  alledged  .: 
the  plaint  to  be  withio  the  jurifcj- 
tion>  he  mutl  bring  eiror  or  &< 
judgment.     Ibid.  z: 

4..  Where  the  capias  (from  die  ccn 
below)  is  under  procefs  of  execMtuz. 
it  needs  not  be  fhe«^ti  in  the  jaSitc:- 
tioa,  that  the  precept  nxtai  retsnu] 
otberwife,  when  it  is  under  amefiafn- 
cejt.     Ibid.  iiil 

$.  The  court  was  h^M/rosm  three  *s:xj: 
to  three  weens  ;  and  the  writ  was,  C3 
have  the  body  at  the  mexi  cmrtgeacr- 
ally :  It  is  good,  and  a  day  ccitm 
need  not  be  (hewn.     Y^V.  ^  H 

INFORMATION. 

I.  Ojr< information  roay«  by  have^n: 
court,  be  exhibited  under  the  In,j 
fiatote  19  Geo.  2.  r.  2.  feS.  4.  a- 
gainfl  dijtrem  perfons,  and  agairS 
the,^Mr^  perfons^  for  idtitpm^  dzfr- 
ent  franchifes  ;  and  there  is  m  necel^ 
fity  10  ftate  fnch  leave  upon  the  rr- 
cord.     Symmers  v.  Regtm.  4S9 

Vide  AaaBST  of  Judgmaet,  No.  i,z. 
Libel,    No.  i,  2,  3,  4.     Quar. 

TER    SeSSIQHS,   No.    1.        PekaI- 
TY,  No.  1.  6. 

INFORMER. 
Vide  Costs,  No.  i.  5,  6,  7. 

INSOLVENT    Deitor: 

1.  An  indorfee  of  a  promiflbry  net?, 
payable  three  moothi  after  date,  ma/ 
be    difcharged  under  an    infolveot   I 
aa  which  takes  place  before  the  three 
months  are  expired.     iVorAman  r.    I 
Leake.  ^j 

2.  So  may  the  obligor  of  a  botod  coa- 
ditioned  for  payment  of  money  at  a 
fature  day,  thoagh  the  aa  took  plaa 
before  the  day  limited  by  the  coodi' 

tiOQ 
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lion. for  payment.     Paget  y.  Pf^heate. 
(in  a  note  )  Page  23 

3.  Under  the  Hat.  idGeo,  3.  c.  38.  a 
debtor  fhtll  not  be  difcharged  of  any 
debt  contracted  afttr  the  aid  of  Ja- 
nuary 17769  thoagh  it  was  contracted 
he  fore  the  defendant's  dilcharge. 
Ernft  V.  Sciaualuga.  •    527 

INSPECTION. 

1.  Perfons  empowered  by  ilat.  3  Q.  3. 
r.  15.  to  infpeft  the  entries  of  tree- 
ni;n,  have  a  right  to  infped  all 
books,  papers,  ^V.  in  which  the 
admiOions  of  freemen  are  entered. 
S<huUam  v.  Bunnijs.  192 

INSURANCE. 

1 .  If  a  (hip  infared  at  zndifrom  Jatnaica, 
tuarrante J io\i^yt  failed  on  or  before 
a  certain  day  (with  return  of  part  of 
the  premium,  in  cafe  of  convoy)  fail 
on  or  before  the  .day  ^rom  her  port  of 
ladingt  with  alt  her  cargo,  ^c,  on 
board,  to  the  ufual  place  of  rendez- 
vous at  another  part  of  the  ifland> 
for  the  fake  of  joining  convoy  there 
ready,  it  is  a  compliance  with  the 
warranty,  though  (he  be  afterwards 
detained  there  by  an  embargo  beyond 
the  day.— And  though  fuwh  place  of 
rendezvous  be  out  of  the  direii  courfe 
of  the  voyage,  it  is  no  deviation- 
Bond  v.  Nutt.  601 

2.  Upon  a  policy  at  and  from  fuch  a 
port  to  any  other  port  or  place  what- 
foever  for  tnuelve  months,  at  9  /.  per 
<ent,  warranted  free  from  capture, 
the  rifk  is  entire  ;  and  therefore,  if 
fince  begun,  there  (hall  be  ne  return  of 
premium.     Tyrie  v.  Fletcbtr.       666 

5*  There  are  two  ^r»^tf/ rules,  i*  That 
wherever  the  ri(k  has  not  begun »  to 
whatfoever  caufe  it  may  be  owing, 
the  premium  Ihall  be  feturned,     Ibtd. 

668 

4.  Secondly,  That  wherever  the  riik 
has  once  begun,  though  it  ceafe  im- 
mediately after,  there  (halt  be  no  af* 
portionment  or  re  turn  of  pre  mi  u  m . 

Ibid. 

i^.  In  a  policy  upon  a  life  for  twelve 
months,  with  an  exception  oifuicide, 
the  rifk  \%  entire  ;  and  if  the  party  put 
an  end  to  his  exigence  the  next  in- 


fant, there  (hall  be  no  apportion- 
ment or  return  of  premium.  Ibid, 
'     ^  Fage66g 

6.  ^<ere.  If  in  a  policy  upon  a  Ihip  at 
and  from  fuch  a  port,  warranted  to 
depart  on  a  day  certain,  the  rifk  and 
contract  are  not  di'vifible  \  ^/«.  one 
ri(k  during  the  (hip's  (lay  in  por:,  and 
another  after  her  departure  on  the 
day  ?  676 

7*  Upon  a  policy  at  and  from  London  to 
Halifax^  warranted  to  depart  with 
coni}oy  from  Pmrtfmoutb,  the  contra6^ 
and  rijk  zxt  divifible  \  i/iz,  from  Lon' 
don  to  PoYtfmouth  is  one  contingency  ; 
from  Portjmouth  to  Haltfax  with  con- 
voy, is  another:  Therefore,  where 
the  (hip  departed  from  Portfmoutb 
without  convoy,  by  which  means  the 
fecond  ri(k  did  not  begin^  it  was  held 
there  (hould  be  a  return  of  premium. 

669 

8.  If  a  (hip,  warranted  to  fail  on  or  be- 
fore a  particular  day,  be  prevented 
from  failing  by  an  embargo,  the  war- 
ranty i^  not  complied  with.  Hore  r. 
JVhitmore,  784. 

9.  A  ^warranty  inferted  in  a  policy  of 
in fu ra  n ce  m  u (I  be  literally  znd frilly 
complied  with.     Pawfon  v.  fVatJom 

785 

10.  A  reprefentation  to  the  underwriter 
need  only  be  fubfiantially^rformtd. 
Ibid,  .  Ibid. 

11.  Bat  \i  falfe  vci  z  material  point,  it 
will  avoid  the  policy. — And  in  that 
cafe,  a  mifreprefentation  to  the  firft 
iandeiwriter  will  afFeft  the  policy 
with  refpe^  to  all  the  fubfequent  un«- 
derwriicrs.     Ibid,  786—8,9 

12.  DiHindtion  exemplified.— In  a  life 
policy,  if  a  man  <ioarrants  another  to 
be  in  good  health,'  knowing  he  is  i7/» 
tbat  wilt  not  avoid  the  policy,  be- 
caufe  he  takes  the  rif^  upon  bimfelfi 
Ibid.  788 

13.  But  if  there  Is  no  warranty>  and  he 
fays  "  the  nfLn  is  in  good  health,*^ 
kno-wing  him  to  he  ill,  or  knowing^ 
nothing  about  his  ftate  of  health,  it  is 
afalfeliood,  that  will  avoid  the  po- 
licy.    Ibid.  78B 

14.  Sectts,  if  not  knowing  whether  the 
party  is  well  or  ill,  he  (Ays,  «•  he  be- 
«*  licves  he  is  in  good  health."  Ibid. 

Hid. 
HdeWACtK,  No.  3.  9. 
Gg  % 
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JOINDER    im  JaioH. 

I.  An  a6)ion  on  (ht.  36^0.3.  r.  1$. 
for  refofing  infpedtion  of  corporation 
books  will  lie  'a^ainft  the  bailiff/, 
l^c.  of  a  borough  jointly,  if«wr^  than 
en€\  though  the  words  of  the  ilatutc 

^  are  in  the  (ingular  number  bail/^, 
\£c.     SchuUham  v.  Bmmi/s, 

Page  192 

JOINT-TENANTS. 

Tide  Tewakts  in  conimon. 

•      JOURNALS. 

1.  Cepks  of  the  proceedings  of  parlia- 
ment entered  upon  the  journals  are 
evidence,  and  need  not  be  ftamped. 
Jones  V.  Randall,  17 

JOURNEYMAN.  . 

x.  Trefpafs  on  the  cafe  lies  by  a  mafter 
for  reducing  his  journeyman  from 
his  work,  as  for  any  other  fervant. 
Hart  V,  Aldridge^  54 

3.  So»  if  he  be  employed  only  by  the 
piece.    Ibid^  55 

JUDGMENT. 


1*  Id  debt  for  a  penalty,  for  non- per- 
formance of  covenants,  jodgmenc  on 
demurrer  may  be  entered  up  for  the 
penalty,  in  like  manner  as  before 
the  flat.  8^9  Will,  3.  €.  II.  but  I  , 
then  it  can  (land  only  as  a  /ecurity 
for  the  damages  fu/lained.  Goodwin 
V.  Crtov/f.  357 

a.  So  in  cafes  where  the  court  of  Chan* 
eery  orders  a  judgment  to  be  given 
as  a  fecurity.     Ibid,  359 

3.  If  opori  an  information  filed  by  the 
Attorney  General  againfl  feveral  de* 
fendants  for  tl /ev$ral  offence,  all 
the  defendants  be  found  guilty,  a 
moaon  in  arreft  of  judgment  by  all 
is  proper.    Rex  v.  Clarke.     611,  1 2 

4.  Secus,  where  fuch  information  (No. 
3.)  charges  a  joint  offence^  becaufe 
the  i^ttorney  General  may  enter  a 
noli  profequi  .  agunll  one  or  more. 
Rex  y.  Clarke.  Ibid, 

Vidt  Fraud»  No.  4«  Juaoas  and 
Jury,  No.  i. 


JURISDICTION. 

I .  If  trefpafs  and  felfc  imprifoflmcDt  be 
brought  againft  a  governor  app<»ev 
ed  by  letters  pateni  ooder  thccrowCf 
for  wrongfully  imprifan»g  tiie  ptais- 
tiflP  during  the  term  of  fuch  deiead- 
ant's  ading  as  governor,  the  kbg's 
courts  in  England  can  alone  have  j»- 
rifdiffcion  :  Becaufe  fach  governor  b 
in  the  nature  of  a  viceroy  ;  and  there- 
fore locally  during  bis  ^otermnnaett  ec 
civil  or  criminal  aOion  will  lie  agaiat 
him.     Mojlyn  v.  Fahri^as* 

Page  172,  3 

a.  Such  o£fence  alfo  (No.  t.)  is  a  fpe- 
des  of  abufe  of  the  aathority  delega:- 
ed  to  him  by  the  letters  patent :  Aad 
therefore,  cognizable  only  in  tke 
King's  fcoorts :  For  no  qocAkmcoe- 
cerning  the  feignory  can  be  tned 
within  the  feignory  itfelf.     Ibid. 

IhU, 

3*  If  jurifdi^on  be  given  by  fiatnteu) 
a  iuperior  court  of  c^xunan  law  to 

'  try  a  new  offence  created  by  fiatme, 
the  proceedings  may  be  removed  in- 
to i^.  R.  by  babeas  corpus,  ctrticren, 
or  writ  of  error,  unlefs  expreis^'j 
taken  away.— ^«ric/,  if  the  ilatais 
prefcribes  a  fpecial  jorifdi&ioo,  nxt 
known  to  the  comsnnn  letw»  Hart'^ 
qui  tarn  v.  Hooker .  '  524 

Vide  AaATEMEXT,  No.  i,  2.     La* 

>     ROR»~No.  I,  a,  3* 


JURORS  i»/ JURY. 

.  Judgment  opon  a  writ  of  enqoirj 
let  afide,  becaufe  the  jury  w^e  re- 
turned by  the  attorney  lor  the  plais- 
tiff.     Baylis  v.  Lncas*  \\t 

2.  With  regard  to  the  ilriking  oat  the 
twenty-four  from  a  fpecial  jury,  viir 
Rex  y.  Hart.  412 

JU  STICK    of  PEACE. 

Vide  QuARTiR-scssiOK^  Na  i* 
Pardon,  No.  3*    Ratb,   No.  i. 

8. 


JUSTIFICATION. 

I.  There  may  be  cafes  in  which  a  go- 
vernor of  a  garriibo  may  have  ajar, 
tificauon,  in  time  of  war,  which  he 
14.  woald 
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.  would  not  have  in  time  of  peaa.' 
Moftym.  V,  Fahrigas.  Page  173 

«.  Whatever  is  a  juftification  in  che 
place  where  the  thing  is  done,  ought 
CO  be  a  jaftification  where  the  caufe 
is  tried.     Ibid,  175 

Vide  Action,  No.  2.  Jmfkrior 
Courts,  No.  1.4* 


K. 

KING. 

1.  TPHE  King  may  grant  the  duties 

JL  of  a  port  to  a  fubjed,  in  con-^ 
fideration  of  repairing  the  port,  ^be 
mayor  of  Hull  v.  Hormr.  1 08 

2.  The  King  in  council  can  no  other* 
wife  puni(h  any  of  the  governors  of 
his  foreign  poffeflions,  than  by  remov- 
ing them,  and  taking  away  any  com- 
miflions  which  they  may  hold,  doring 
his  pleafurc,     Mofyu  v.  Fahrigas. 

5«  The  King  has  a  right  to  a  le- 
giflative  authority  over  a  conquered 
country,  till  he  has  done  fomeadt 

*  that  amounts  to  a  waver  of  it.  Col- 
wn*s  cafe,"^  7  Rif.  17.  i.  cited  in 
Campbell  v.HalL  >I3 

4^  Siustre^  if  the  crown  may  not  by  its 
prerogative'  grant  an  exemption  from 
{)eing  tmprefied  ?  iix  v.  t'ubhs. 

510,  I 


LANDLORD. 
rlDB  Rent,  No,  3. 

LATITAT. 

!•  By  the  general  rule  and  conrfc  of  th« 
Kin^s  Bench,  the  hill  is  the  £om* 
mtncement  oftbeftat :  And  the  le^itat^ 
except  where  it  is  replied  to  the  da* 
tute  of  Umitations,  or  to  avoid  a  ten* 
der,  ortvhere  it  is  given  in  evidence 
to  fttpport.^a  penal  aAion  in  point 


'  of  time»  is  coniidere^  bat  as  proctfs, 
Fofier  V,  Bonmr.  Page  454 

2.  Therefore  the  time  of  fuing  it  out, 
except  in  the  cafes  above  mentioned* 
U  immaterial.     Ihid,  liijf* 

3.  It  may  bear /^^  ^^rf  the  caufe  of 
a6lion.  And  if  a  trefpafs  or  injuiy 
be  proved  before  the  bill  £led>  it  is 
fufiicient.     IhiJ.  ^^ 

4.  But  in  the  excepted  cafes  above  ftat- 
ed  (No.  i.>  the  time  offoingout  a 
latitat  \%  material.    Ibid,  456 

5.  At  where  upon  an  adion  brought 
upon  the  dat.  8  Geo,  i.  r.  19.  (which 
direds  all  profecutions  upon  \i  to  be 
brought  he/ore  the  end  of  the  next  term 
after  the  offence  committed)  it  waa 
manifeft  upon  xYitftue  of  the  declara* 
tion  that  it  was  out  of  time,  the  iar#- 
morandum  being  oxTrimty  term,  and 
the  declaration  Sating  that  the  defea- 
dant,  after  the  frft  day  of  Hilary 
term  and  hefon  the  exhibiting  the 
plaintiff's  biU,  <ui%,  on  the  tyth  of 
January,  kept  a  lurcher  :  Yet  apoa 
proof  at  the  trial,  that  the  lettitai  was 
ibed  out  nuitbin  time^  it  was  hbldeii 
fufEcient,  '  Ibid.  Hid. 

6.  In  all  fuch  cafes,  the  defendant  ia 
entitled,  as  well  as  the  plaintiff,  to 
^ew  the  tfae  time  of  tue  latitat^  if- 
fuing.     Ibid.  Ihid. 

L  E  AS  E. 

1.  If  Hjoid  a^a^inft  a  remainder-man^ 
cannot  be  (et  up  by  bis  acceptance  of 
rent ;  and  if  only  voidable »  yet,  ac- 
cepunce  of  rent  is  not  of  itfelf  a  con- 
firmation. Jenkins  v.  Church.  ^   482 

2.  Of  2000  years,  no  man  has  it  as^« 
leafe  ;  but  as  a  term  to  attend  the 
inheritance.      Dense  v.  Barnard. 

59$ 
LEGACY... 

I.  ^etret  How  far  a  court  of  common 
law  has  concurrent  jurifdidion  with 
the  ecclefiailical  court  and  ^purCp  of 
Equity  in  matters  of  legacy  ?  Atkine 
V.  Hill.  287 

Fide  Assumpsit,  No.  4>  5.  Execu- 
tor, No.  2,  3, 4. 

L  E  f  T  E  R  S    Patent. 

I.  Qoeftions  concernmg  the  effeft  or 

extent  oflthem,  can  only  be  tried  ia 

theKing'iconru.    Moftyn  y.  Fabric 

gas.  ^1% 

'    G  g  3"  •  ^ide 
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Vi(U  JvRisDxcTiov,  No/i,  a* 

LETTERS. 
/7APost-Officb. 

LIBEL. 

I.^  Upon  aninformatioo  for  writing  and 
publtlhiog  a  libel  cj  and  coiueming 
tbi  King's  gavernmiMt  nmd  the  employ^ 
mint  of  his  troops  (fetdng  forth  the 
.libel  *uerhatim)  the  words  "  of  and 
•*  coMCfrning'*  arc  a  fofficient  intro- 
JuSioM  of  <he  matter  contained  in  the 
libelf  and  a  fuAcient  a^trmtnt  that 
it  was  written  "  of  and  concerning 
"  th^  King's  gOTernment  and  the 
•'  frnployment  of  his  troops."  Rex 
V,  Horm,  F.age6y2 

t.  The  gift  of  every  charge  of  every 

'  bbel,  confifts  in  the  perjon  or  matter^ 
0f  and  tOMcerning  njohom,  or  fwhich, 
the  words  are  averred  to  be  Jaid  or 
nvritten,     Ihid.  679 

J.  All  circamibuBces  necelTary  to  con- 
fiitote  the  crime,  muft  be  fet  out. 
Ihid.  _  683 

4*  Where  the  writing  is  To  clear  as  to 
amount  of  itfelf  to  a  libel »  all  foreign 
circumftances  introduced  upon  the 
record  are  unnecefiary.  Ibid.  Ihid, 
^5.  Where  \\it  libel  does  not  in  itfelf 
conuin  the    crime  without  extrinjic 

^  ^id,  fach  extrinfic  matter  muft  be 
pat  upon  the  record  by  o'Verments  : 
If  nrvf;  matter,  by  way  of  introduc- 
tion ;  if  matter  of  explanation  only, 
by.  way  of  innuendo,     Ihid.  684 

6a  This  ^ofirinp  iii^ftrated  at  large. 

682  tp  689 

LICENCE. 

f  •  A  reflor  gives  a  certificate  appoint- 
ing j§,  B,  his  curate,  proniifing  to 
pay  him  a  falary,  bfr.  The  bifliop 
ordains  him  upon  this  title :  This  is 
a  licence  within  the  meaning  pf  the 
canon  law.   Martin  v.  Hind.         443 

^.  At  lead  it  is  fo»  as  between  the  re^or 
and  curate.     Ihid*  Jhid, 

Yidi  C^RTiPiCi^T^,  No.  %.  Cy- 
^4TJS,    No.     I. 

LIEN. 

%.  The  indorfce  of  a  bill  6f  exc)iange 
fi'ho  Hs  X%^vi^  ^  ^jcrtificat^  pfj 


navy  bill  as  hisfecurity  (cboogli  afign- 
ed  to  the  drawee)  for  payment  ci 
the  bill  of  exchange,  ha^s  a  lien  os 
fuch  certificate  in  the  handk  of  t^ 
drawee,  to  vw horn  he  (the  iodoriet; 
had  fcnt  it.     Pierfon  v.  OatMlep. 

Page  IV 

2.  Whoever  fuppUes  a  ihip  with  eecei- 
faries  has  a  treble  fecurity.  I-  Ts; 
perfon  of  ihe  mailer.  2.  The  fpc- 
cific  (hip.  3.  The  perfonal  fecorit? 
of  the  owners.     Rich  v.  C«-        65; 

Fide  Factor.  VcNpoa.  aadVix- 
DEfi,  No.  3. 

LIMITATION. 

1.  The  ftatute  of  limitations  isa^^ 
ti've  har.  But  there  are  cafes  bcc 
Within  the  flatutes,  where  the  cocr: 
has  thought  that  a  jury  might  pn;- 
fume  any  thing  to  fupport  a  leogtii  ot 
poiTellion.     Eldridge  v.  Kmott,      215 

2.  Though  the  crown  is  n^t  boond  by 
the  fUtute  of  limitations,  yet  a  gran: 
may  be  prefumed  from  great  Jengtli 
of  pofTeffion.  Ibid,  IbU, 

3.  But  there  is  no  inllance  of  fetuug  op 
any  length  of  time,  wiihin  the  Jiini- 
tation  fixed  by^the  fiatote,  aj  a  r^r 
to  the  demand.     Ih,  zib 

4.  In  the  cafe  of  tenants  in  common, if 
one  is  in  poffeiDon,  and  on  demand 
by  the  co-tenant  of  his  motets, 
ditties  to  pajf  and  denies  bis  tide^  aad 
continues  in  pciTeiSon  ;  fuch  po^ef- 
iion  is  ad*verfet  and  amoants  to  an 
oufier ;  fo  that  the  ffatote  of  limita- 
tions will  run.     Doe^.  Proffer.       21S 

5.  Where  a  man  devifes  his  eftate  for 
payment  of  debts,  a  court  of  equity 
fays  (and  a  court  of  law  would  fay) 
all  debts  barred  by  the  flatute  of  li- 
mitations (hall  come  in.  ^rwgmem*  v. 
Fentmp'  ^  548 

6.  If  a  flatute  for  allotting  lands  within 
a  manor,  dirc0  all  diiputed  claims 
to  be  tried  bj  a  feigned  iflbe,  and 
limit  the  time  of  bringing  it  to  fx 
months,  an  adiOn  broughtagainft  a  co» 
py  holder  within  tiipe,  and  abated  by 
his  death »  mud  be  ren>ived  againU  the 
heir,  within  fix  months  after  the  plain- 
tiff has  notice  of  the  df/cent,  though  the 
heir  had  not  been  admitted  till  long 
after  that  time.  Knight  v.  Bait.  738 

Ffde  Presumption,  No.  i^  2|   31 
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LONDON. 

1.  Upon  an  adl  of  parliament  cmpow- 
ering  the  mayors  uldermett^  und  com- 
monalty in  common  council  ajjembled^ 
to  tak£  certain  fteps  I6r  the  compul- 
iivc  porcbafe  of  lands  wanted  for  a 
road  ;  an  order  o\  feflions  dated  thefe 
ftcp3  to  have  been  taken  by  the  may- 
lor,  CMunonalty  and  citizens  ;  and  it 
was  held  b^d  :  though  ihe/aZ/^ris  the 
name  of  the  c§rforation  at  large,  and 
therefore  in /aa  includes' the/«^r/«^r 
body,  '  Rex  v.  Croie.  Fag^  29 

2.  The  liberties  of  Io»</wf,  arc  a  cor- 
porate  ;  fuhurbsj  a  natural  denomina- 
tion.    Jones  V.  fValker,  628 

Vide  Authority.     Privile<;«. 

LORDS*    ACT, 
Vide  Attachment,  No.  i. 


M. 

•     MANDAMUS, 

t.  ^'^  RANTED  to  compel  the  war- 
Vjr  <Jfn  o^  IVadham  college  to 
affix  the  common  feal  of  the  college 
to  an  anfwer  of  the  fellows,  fcfr .  in 
Chancery t  contrary  to  his  own  fepa- 
rate  anfwer  put  in.  Rej^  v.  Wynd- 
ham.  377 

3.  Where  there  is  no  other  legal  ipe- 
clfic  remedy,  the  courfe  muil  be  by 
mandamus.    Uid,  378 

3.  Upon  ^mandamus  to  churchwardens 
to  reftore  i.  C,  to  the  office  of 
iexion«  a  return,  that  L.  C»  was 
not  duly  ele^ed  according  to 
ancient  cufiom  ;  amd  that  there  is  a 
coftoro  for  the  churchwardens  and 
inhabitants  to  r^»wa^  at /i/r<j/iir/,  and 
that  /».  C.  was  r^aow^  porfuant  to 
fuch  cuftom,  is  good.  Rex  v. 
churchwardensiof  Taunion  St,  James. 

4«  The  court  will  not  grant  a  mandamus 
to  reftore  a  perfon,  where  it  is  con* 
fefled  he  was  rightly  removed, 
though  he  had  no  notice  at  the  dme, 
to  appear  and  defend  himfelf*  Rex 
W^  Mayor  ofAxbridge.  523 


MALICIOUS   PROSECUTION. 
Fide  New  Triai.,  No.  i. 

MANSLAUGHTER. 
If  an  officer  in  the  imprefs  fervice,  ^ri 
in  the  sifiud  manner  at  the  hal{^aras  of 
a  boat,  in  order  to  iring  h*r  to,  and 
happen  to  kill  a  man,  it  is  only  mam^ 
Jlaughur,  .  Rex  v»  Rcmiland  Philips, 
Page^lQ 

MARRIAGE. 

1.  After  a  folemn  declaration  by  a  wo- 
man that  flie  was  married  to  a  man, 

,  and  that  goods  (in  hi^  poiTeffion) 
were  his  goods  in  her  r|gbt ;  (he  (hall 
never  be  allowed  to  fay  (at  leaft  a- 
gainli^  creditors),  that  flie  was  not 
married  to  him,  and  that  the  goods' 
were  her  fole  property.  Mac4  v. 
CadelL  133. 

2.  MAJiajAGB  Settlement.  Vide 
Settlemekti  No.  3. 

MERCHANTS, 
^1^  Facto*. 

MINES. 

Lead  mines  are  not  rateable  to  the  poor 
within  the  (lat.  43  Eliz.  c,  2  :  there- 
fore the  ad'venturers  are  excufed  ;  but 
the  lord  who  receives  a  certain  ftipx^ 
lated  benefit  from  the  profits,  is  ex- 
prefsly  charged  to  the  land-tax,  and 
is  alfo  liable  to  the  poor's  rate  in  re- 
fped  of  fuch  profits  (  being  vi(ible 
real  property  within  the  pariih. 
Rowh  V.  Gills.  453 

MORTGAGE,  MORTGAGOR, 
MORTGAGEE. 

1.  A  mortgagee  is  a  purchafer  wilbm 
the  ftat.  27  £//«.  c.^\  and  therefore, 
a  'voluntary  lettlement  made  by  the 

.  mortgagor,  after  marriage,  is  void 
as  againft  him.     Chapman  y,  Emery. 

2.  A  mortgagor  /hall  neVer  be  permit- 
ted to  difpute  the  title  of  his  mortga- 
gee.   GoodtitU  V.  Bailey.  6pt 

Vide  Notice,  No.  i,  2, 

MURDER. 

Fi^>fAMSLAUGHTl|l. 

Gg4 
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MUSICAL    COMPOSITION. 

x«  Is  within  the  flat.  8  Ann.  e  19.  for 
the  enooaragemtnt  of  learning*  by 
Teftiog  the  copies  of  printed  books  in 
the  lathors  or  purchafers  of  foch 
copies  during  the  dmes  therein  men- 
tiofied.  Bacb  V.  L9mgma9i*    P^tSzi 

a*  For  it  is  a  writing,  though  not  in 
liDgotgei  or  Ibtters.    liid.       Und. 


N. 

NEW    TRIAL, 

J.  TN  an  a^on  for  a  malidous  profe- 
X  cation,  the  jury  found  for  the 
defendant^  againft  evidence;  but 
the  coon  would  not  grant  a  new 
trial,  as  the  fait  was  of  a  crimuud  na- 
ture.   Vmrrit  v.  Tav/vt.  37 

2.  A  new  trial  will  (eldom  be  granted 
in  cafes  of  perfonal  torts  for  exceffive 
damagesi     GilUrt  v.  Burttmjba'w, 

230 

3.  It  ooght  not  to  be  granted  merely 
for  the  'fake  of  turning  the  party 
round  ;  but,  where  fobftantial  juftice 
cannot  otherwife  be  obuiaed.  G^od- 
title  V.  Bailey.  60 1 

Fidi  Damages. 

NO'N. RESIDENCE. 

'•  The  fiatate*  againft  npn-refidence^ 
2(  Hen,  8.  r.  I3.  is  a  remedial  law: 
And  though  the  general  words  of  the 
act,  "that  every  Ipiritual  perfon  (hall 
**npds  iji,  0t,  and  ufon  his  henejia** 
might,  in  the  cafe  of  a  redor.  be 

«    fatisficd  by  his  refiding  any  where 

upon  the  living  ;  the  conftruaion  has 

been,  that  where  there  is  zparfinage 

hou/e,  he  mail  himfelf  perfonally  re- 

Jtde  in  it.     Wilkinfon  v.  Allott.     341 

2.  Refidence  in  the'parifh,  though 
within  twenty  yards  of  fuch  parfonage 
'houfe,  and  though  his  fervants  deep 
in   it,  has  been  held  not  fufficienr. 

'  2  Br9*wnlozv,  54.  cited.  Hid.     Hid, 

3.  ImpoJJlhility  however/  will  excufe : 
as  where  from  time  immemorial  tnere 
has  been  no  pavjbnagt  bou/c.     Ibid* 

Uid/ 


4.  Bat  in  fii^h  cafe  (No.  f .)  die  pnv 
viiion  of  the  ftatote  laoll  be  perlbn- 
cd  cypres  ;  and  therefore  he  i&at  rh 
fide  fmewBewi  in  the  pmi/b.  ^'ilkm^ 
Jw  V.  All9tt\  Pmge  431 

Vide  Paasoif,  No.  it  2. 

NONSUIT. 

I.  Where  a  pUintiff'  is  iKmloated,  tb« 
defendant  is  entitled  to  cofts.  Whee 
the  judgment  is  arreflcd,  each  panj 
pays  his  own  cofta.  Cameram  v.  Ri)- 
n^ds.  4C7 

a.  In  trefpafs  tLgMttJtveral,  if  «ey  lul- 
f^r  judgment  by  dtfamli,  the  pUtsof 
need  only  give  eviuence  to  affed  ck 
reft  ;  and  it  is  matter  for  the  jorv, 
whether  the  trefpafs  proved  be  tk 
fame  as  that  confefled  ;  bat  tbe 
plaintiff  roaffff/  be  nm/uitedm  Hmris 
V.  Bntttrley.  4S3 

3.  In  ejedment,  where  the  leflbr  d 
the  plaintiff's  own  deed  ia  fet  ap  2- 
gaioft  him,  if  colourable  evidence  nf 
iraad  or  impofition  upon  the  plaratif 
be  given,  fuch  fraud  is  a  matter  of 
fad  to  be  left  to  the  jury  ;  awd  there- 
fore a  nonfuit  would  be  wrong.  Gatd- 
title  V.  Bailey,     "  *    599 

4.  So  if  there  were  proof  that  foca 
deed  (No.  2.)  were  made  qnder  a 
miftake^  becaufe  that  would  be  equi- 
valent to  fraud.    Uid.  600 

Fide  Costs,  No.  6* 

NOTICE. 

1.  If  a  road  a£l  (9  G.  3.  r.  89)  re* 
quire  nonce  in  writing  to  be  givea 
to  mortgagees  of  lands  wanted,  in 
order  to  compel  them  to  alE^  their 

\  interell,  it  is  not  fufiicient  in  an  order 
\  of  feffions  to  fay,  that  dma  mniiee  wa» 
]  given ;  but  it  ought  to  be  ftated  to 
I  have  been  ,given  in  writing.  Bix 
I     V,  Croh.  30 

2.  Such  defeflive  notice  (No.  2.) 
would  not  be  cured  by  the  appearance 
of  the  party.     Uid.  lUd. 

3.  if  a  fettlement  or  other  conveyance 
is  nfoid  againft  a  purchafer  (within 
the  flat.  27  EL  c,  4.)  notice  to  fuch 
piircha^r  makes  no  difference.  Chef* 
man^.Bmiry*  280 

4.  S.  P.     />ae  rerfos  i^9«/^^.      711 
{.  But  with  refpea  to  the  ri^«r  md, 

7  ^^ff.  c.  20.  though  lUa  pofidvtJy 

laidx 
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£Hd«  that  a  rrgiftered  deed  (hall  take 
pUice  of  aa  sirrcgiftered  deed,  equity 
will  not  fet  it  afide  in  favour  of  a 
party  who  knew  of  it  at  the  cime,  be- 
caufe  he  had  that  notice  which  the 
^  of  parliament  intended  he  (hoald 
have.    Doi  v.  RttuleJge.      Page  711 

6*  When  the  pofleffion  of  a  tenant  is 
adverfe,  it  is  not  neceflary  to  givel 
him  notice  to  quit*  in  order  to  fup! 
port  an  cjefiment  againft  him.  Doe 
V.  miliums.  62a' 

Fiiie  Corporation,  No.  11.     Co- 

RATB»  No.  2»     PARTNBRS^Na  2. 

Ratb«No.8.    Surprise.' 

-NUDUM    PACTUM. 

A  promife  by  a  bankropt,  after  the 
bankruptcy,  to  revive  a  debt  due  he- 
fore^  in  confideration  of  the  creditors 
agreeing  to  cake  no  dividend,  is  not 
nudum  faSum,      Trutman  v.  Fenton, 

548 

NUISANCE. 

r/i^CEfltlORARI,   No.  2. 


OATH. 

• 

1 .  ▼  T  PON  the  principles  of  the  com- 
\J    mon  law,  no  particular  form 

of  oath  is  efiential  to  be  taken  by  a 
witnefs.     Auhefinv.  Everitt.      389 

2.  Therefore,  though  the  Chriftian 
oath  was  fettled  in  very  early  times, 
yet  Jews,  before  their  expolfion  on 
the  1 8th  of  Edward  the  Firft,  were 
permitted,  at  common  law,  to  be 
fworn  upon  the  Old  Teftament,  and 
to  give  evidence  in  all  cafes »  crimi- 
nal or  civil.    Ibid.  389 — 90 

3.  A  Turk  may  be  fworn  on  the  Al- 
coran, and  give  evidence  on  a  cri- 
m^al  profecution.    Ibid,  Ibid. 

A,  The  teftimony  of  a  feftary  who  re- 
fufed  to  kifs  the  book,  but  whofe 
form  of  fwearing  was  by  opening 
the  book,  and  liftiAjg  up  his  right 
hand,  has  been  admitted  in  a  civil 
liaioD.    %  Sid.  6.  cited.  Uid. 


5^  ^itte,  Ifperfonsof  fuchfed  (No. 
4.J  ilkight  not  be  admitted  as  wit- 
nefTes  in  a  profecution  for  high  trea- 

.    (bo?     JtcbefoH\*Everitt. 

Page  389—90 

OFFICE  and  OFFICER. 

1.  The  office  of  parifh  clerk  is  a  tempo-' 
red  office  ;  and  though  he  be  ap- 
pointed by  the  minifter,  yet,  if  re- 
moved without  fufficient  caufe,  a 
mandamus  will  lie  torcftore  him.  Rex 
V.  Warren,  370 

2.  If  thelummoninp;^bat!ifi^,  whofe  duty 
it  is  to  fummon  jurors  to  try  caufes, 
take  money  of  the  inhabitants  liable 
to  ferve,  the  court  will  grant  an  at- 
tachment againd  him.  Rex  v.  Wbiu 
aker.  752 

OVERSEERS. 

Appointment  of  them  on  a  Sunday  qnafli-. 
ed.  Rex  v.  Overfeers  of  Bridgfwater* 

139 

OWNERS  and  MASTER. 

1.  If  exorbitant  fees  arc  taken  by  m 
Cuftomhoule  officer  from  the  aM/#r 
of  a  veifel,  upon  bis  taking  out  a 
cocquet  and  bond,  purfuant  to  the 
Hat.  13  W  14  Cor.  2.  c.  1 1,  fca.  7  ; 
though  the  ftatute  impofes  the  daty 
on  the  mafler  perfonedly^  the  vwners 
may  recover  the  exceje,  in  affumpfit 

for  money  bad  0nd  rtceived.     Stevenfon 
V.  Mortimer,  805 

2.  Where  a  man  pays  money  by  his 
agent^  which  ought  not  to  have  been 
paid,  either  the  agent  or  principal  may 
bring  an  a^ion  to  recover  it  back. 
Ibid.  Ibid. 

3.  If  money  is  mifpaid  to  a  known 
agent,  and  an  adion  brought  againft 
him  for  it,  it  is  an  anfwer  to  fucn  ac- 
tion, that  he  has  paid  it  over  to  his 
principal.     Ibid,  Ibid. 

A7</i  Assumpsit,  No.  10,  11,12. 


P. 

PAPIST. 
I.  /^NE  feifed  of  a  real  dlate,  be- 
ii  qaeaths  feveral  pecuniary  le- 

gacies. 


«77 
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^acies,  and,  as  to  fome,  dtre6ls  they 
fliall  be  paid  to  the  fall,  whatever 
elfe,  iiebts  txctpui^  falls  ihort;  and 
tl^en  fays,  <*  Id  order  to  raife  money 
**  for  thefe  payments,  my  eftate  of 
'  *'  ^.  muH  be  iold  as  foon  as  conve- 
*'  niently  may  be  after  my  deceafe. 
**  To  this  end,  I  do  appoint  and  em- 
*^  pvwtr  C.  and  D.  whom  I  make 
•'  my  executors,  io Jeli,  let,  or  fct  to 
«•  (ale,  both  my  eftatcs  of  B,  and  £/' 
Held,  that  a  Poprjh  creditor  was  en- 
titled to  his  debt  out  of  the  money 
arifing  by  Jolt  of  the  teftairix*s  real 
clUte,  according  to  the  appoint- 
meuf  of  the  will. '  Feone  v.  Blount. 
Page  464 

2.  The  Taws  againft  Papifls  are  not  to 
be  extended  by  inference  beyond 
ivhat  the  reafons  that  gave  rife  to 
ihem  require*  Foom  v.  Blount,    466 

3.  Where  lands  are  devifcd  to  truftees 
to  be  fold  for  payment  of  particular 
fums  to  certain  perio^is,  fome  of 
whom  are  Papifls,  the  fiat.  12  JV.  3. 
€.  4.  docs  not  prevent  fuch  Papliis 
from  taking  the  faid  legacies.  Ihiii. 

468 

4.  A  Popilh  creditor  cannot  take  a 
ieafe  for  years  ;  but  he  may  have  a 
claim  upon  fuch  ieafe,  as  alTets. 
Uid.  IbU. 

PARDON. 

1 .  There  are  three  ways  by  which  ac- 
complices obtain  a  right  to  a  pardon. 
Firftt  By  approvement;  2elly»  By 
coming  within  the  flatutes  10  ^  11 
}f^  3.  c»  20.  /  5.  and  5  Ann,  f.  31. 

/,  4. ;  iMj,  by  being  entitled  to  "it 
by  the  royal  proclamation.  Rex  v« 
RuJJ.  3?4 

2.  An  accomplice,  though  not  within 
any  of  the  three  foregoing  cafes,  may, 
if  admitted  a  witnefs  under  the  prac^ 
the  allowed,  if  he  behaves  fairly, 
and  difcl&fes  the  whole  truth,  obtain 
a  recommendation  to  mercy  ;  but  it 
reds  upon  his  being  a  perfon  proper- 
ly within  the   ufage^  and   upon  his 

I  own  behaviour  in  fully  complying 
with  the  req^uifite  conditions.     Ibid. 

336 

3.  A  juftice  of  peace  has  no  authority 
tofelefl  whom  he  pleafe&,  and  to  tell 
foch  06'euder  he  ihali  be  a  witnefs. 
Hid,  Ibid. 


PARSON. 

I  •  A  feqaeftratioD  of  a  benefice  «:ch 
cure  is  no  excufe  for  tl\e  Doo-re£- 
dence  of  the  incumbent  ;  and  there- 
fore a  Ieafe  thereof  made  by  biz, 
will  by  fuch  abfence  be  rendered  visi 
within  the  (lat.  13  Eli%,.  c.  20.  /  1. 
Doe  V.  Meares*  Pe^'  129 

2.  The  want  of  a  parfonage  boufc  is  s^ 
exct^fe  for  his  reiiding  put  of  the  pa. 
rifll.     Wilkia/om  v.  Mot,  4:} 

PARTNERS. 

1.  If  one  of  two  partners  commit  a 
fecret  adl  of  bankruptcy  ;  the  otb^r 
partner  may  for  a  valuable  coafidcr- 
ation,  and  without  fraod,  difpofe  cf 
the  partnerfliip  efFefts ;  and  though 
he  himfelf  afterwards  become  baoi:- 
rupr,  the  aflignees  under  a  joint  conn 
mi  (lion  cannot  maintain  trover  agaiol 
the  bona  fide  vendee  of  fuch  partner- 
0iip  e£Fedb.  Fox  v.  Hamharj.         449 

2.  If  partners  diflblve  their  partnerfliip, 
perfon 8  who  deal  with  either,  ^itb- 
out  notice  of  foch  dUoliitioD,  have  a 
right  againil  both.    Jbid.  Ibid, 

3.  RefpeQing  the  rights  of  partners 
againft  each  other,  and  of  third  per- 

'     fons  againil  them,  'uide  ihid„         449 

4.  The  affignees  under  a  commiffioa 
of  bankruptcy  againft'  one  partner, 
can  only  be  tenants  in  common  of  an 
undivided  moiety,  fubjed  to  all  the 
rights  of  the  other  partner.     Ibid,  . 

^  Ibid. 

5.  On  a  bankruptcy  between  parcnen. 
they  are  entitled  as  againft  each  othet 
to  the  balance  of  accounts.  Hagm  r. 
De  Siha,  4^ 

6.  If  two  are  partners,  as  eUicnuys  2xA 
conveyancers f  and  one  receive  money 
to  be  laid  out  on  mortgage  ;  the  oebtr 
is  anfwerable  for  the  amount,  though 
his  partner  gave  only  his  own/tp^t- 
rate  receipt  for  it.  Willet  v.  Chamberu 

814 
^/4> Bankrupt,  No.  12. 

PEER  of  PARLIAMENT. 

May  be  fued  in  B,  R^,  by  onginal  biB. 
Gojling  v.  Ld.  ff^eymoutb^  844 

PENAL    ACTIONS. 
Are  ci*vil  fttits.  Jltcbe/on  v.  Evmtt. 

J89 
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PENALTY. 

1.  The  penalty  of  10/.  /wton,  im- 
|K>fed  by  ftat.  8  Q.  3.  c.  38.  for  giv- 
ing  a  falfe  account  of  goods  in  a  boat, 
is  not  to  be  calculated  upon  the  grofs 
weight  of  goods  contained  in  the 
boat ;  but  only  upon  the  differtnci 
between  the  weigfht  or  quantity  given 
in,  and  the  weighs  or  quantity  con- 
tained in  the  boat.  Minors  v.  Hough 
ton.  Pagf'i^S 

2.  On  an  inforination  and  verdifb  a. 
gzin&Jh/eral  perfons  for  obftrufting 
a  cuftoxnboule  officer  contrary  to  ftat. 
8  G.  1.  c,  18.  /  25,  each  defcndsLTix 
is/efaratefy  liable  to  the  penalty  im- 
pofed  by  the  adt.     Rex  v.  Clark, 

610 

3.  Where  an  offence  made  penal  by 
ilatute,  is,  in  its  nature^  Jingle  ;  one 
fingle  penalty  only  can  be  recovered, 
though  feveral  join  in  committing  it : 
But  if  the  offence  be  in  its  nature 

,  Je^erali  each  offender  is  feparately 
liable  to  the  penalty.     Rex  v.  Clark. 

610 

4.  Thus  the  offence  by  flat.i  &f  2  P. 
£5f  Af.  r.  12.  (by  impounding  adif- 
trefs  in  a  wrong  place)  though  done 
by  many,  is  ftill  but  om  ad,  and  (hall 
be  fatisfied  by  one  forfeiture.  So  un- 
der flat.  5  Ann.  c.  14.  killing  a  hare, 
is  bat  one  offence  in  its  nature ;  but 
the  flat.  8  G.  i.  c\\%.J.  25.  relates 

'  to  an  offence  in  its  lAVaxt 'federal. 
Ibid.  612 

5*  If  a  perfon  not  prefent  were  to  have 
frocwred  fuch  offence  to  be  done ;  he 
would  be  liable  to  the  penalty.  Uid. 

Ibid. 

fi,  A  perlbn  can  commit  but  one  offence 
on  one  day,  againft  the  Hat.  29  Car. 
2.  c.  7.  "by  exercifing  hit  ordinary 
A«  calling  on  %  Sunday.**  And  if  a 
Juftice  of  peace  convid  him  of  more 
than  one  penalty  for  the,^in#  day,  it 
is  an  excefs  of  jurifdidion  for  which 
an  a£iion  will  He  before  the  convic'* 
^ion^  are  .^uaflie4«  Crefft  v.  Dur- 
di9.  '  640 

PLEADING, 

^.  Plea  to  a  bond  conditioned  for  pay- 
inent  of  money,  that  it  was  given  as 
n  indemnity  aganft  Mocher  bond. 


and  that  the  plaintiff  has  not  been 
damnified,  is  bad.     Meafe  v.  Meafe. 
Page ^7 

2.  If  to  an  action  .by  a  (heriff,  againft 
a  bailiff's  furety,  upon  a  bond  for  the 
performance  of  an  indenture  of  co- 
venanty  to  execute  all  warrants,  and 
to  pay  over  all  money  received  by 
him,  a  plea  of  performance  general* 
ly  be  put  in  ;  if  the  replication  ftate 
z  particular  warrant,  ^r.  to  the  faid 
bailiff,  and  that  he  negleded  to  re« 
turn  it,  ^c.  the  plaintiff  mud  con<> 
dude  with  an  averment.  Sajre  v, 
Minni.  57S 

3.  Other  objefiions  to  the  above  plea 
(No.  2.)  over- ruled.     Ibid.      Ibid. 

4.  Riens  in  arrere  is  a  good  plea  to*aa 
adlion  of  debt  for  rent,  ffamer  v. 
Theohald.  588 

5.  Secus,  in  an  zGixoxk  of  covenant :  zA-^ 
miyxtd  arguendo.     Ibid,  Ibid* 

6.  To  z/ci,  fa.  on  a  judgment,  the  de- 
fendant can  plead  nothing  in  bar^ 
which  he  might  have  pleaded  to  the . 
original  adtion.     Cook  v.  Jones.    728 

7.  In  a  qui  tarn  aSion  in  J?.  R.  for  in* 
furing  lottery  tickets  contrary  to  flat* 
16  G.  3.  c.  24.  if  a  former  aAipn 
has  been  brought  againft  the  defen* 
dant  in  C.  B.  for  the  fame  offence, 
which  he  had  leave  to  compound  ; 
the  court  will  not  day  the  proceed, 
ings  upon  his  affidavit  of  the  above 
fads,  but  he  mud //r^  them  fpeciaU 
ly .     Harrington  qui  tarn  v .  John/on. 

^      744 
TiV*  Covenant,  No.  2.  4.  Decla. 
RATION.    Libel.     Rent,  No*  i^ 
2.     Variance,  No.  i.4»5- 
"      POLICY     of  Infurance. 
f7i/(f  Insurance. 

POOR. 

U  Siuetre^  How  far  perfonal  properly 
is  to  be  rated  to  the  poor.  Rex  v. 
Churchwardens  cf  Andover.  550 

P'ideB.ATE. 

POSTMASTER    GENERAL. 

1.  Is  not  liable  perfomdly  for  the  value 
of  a  bank-note  ftolen,  by  one  of  the 
forters  of  the  Poft-office,  out  of  a 

letter  delivered  intoihe  office:  Jfhii^ 
feldv.Lord  LeDe/pencir.  754  tO' 766 

2.  He  is  not  like  a  common  carrier. 
Ibid.  764 

3.  Cafe. 
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).  C«ie»  where  the  ftatate  makei  him 
liable  for  his  own  fault  only.  IVbit- 
/tld  V.  Lord  Le  Diffmcer.     Page  765 

POST-OFFICE. 

I.  A  poft-mafter  is  bound  to  deliver 
all  letters  to  the  inhabitants  in  a  p^ 
ipivM,  at  their  rcfpedive  places  ol 
abodct  at  the  rate  of  poftage  efta- 

.  UiOied  by  a{l  of  parliament.  Smtih 
^r.fpwdicif.  182 

a.  Old'Jlreit  is  within  ^tfiJtwrbs  of  the 
city,  being  conneded  to  it  by  a 
ftreet  of  comtigtiOMS  buildings  before 
the  ftat.  9  Amn.  Cr  lo :  therefore 
(though  it  is  not  within  the  libertUs) 
the  penny  poft-office  is  entitled  only 
to  one  penny  forjthe  carriage  and  de- 
livery of  a  letter  there.    Jomes  v. 

3*  Its  eftabliihment.     Wbitfdi  ?•  Lord 
.    LtDe/pnar.  ^  763 

4.  Statutes  refpeding  it.    Ihid. 

764—  766 

POWER. 

1.  A  power  toappoint  by  y«r^ executed 
in  the  prefence  of  two  witnefles,  is 
ill  executed  by  a  maiU,  Stati,  had 
the  power  been  to  appoint  by  any 
nuritimg  or  inftrumimtt  or  ottiergmiral 
term.  Earl  9f  DarUwgtm  r.  Pulteuiy, 

s6o 

2.  There  is  *  no  dilHn^lum  between 
equitable  and  legal  execntioos  of 
powers.    Ibid.  266 

3.  When  the  power  is  executed  for  a 
meritorioat  confideration,  the  pre* 
cife  form  need  not  be  ftridly  par- 
faed.    Ibid.  267 

4.  In  the  conftruAion  of  powers  origi- 
nally eqcdtable>  the  courtt  of  law 
ought  to  follow  equity  ;  but  if  they 
are  originally  legal,  the  courts  of 
Equiij  mull  fpllow  the  law.    Ibid. 

a66,  7 

5.  J^  having  a  power  to  limit  an  eftate 
to  the  nfe  of  fuch  child  or  Mdren  of 
the  faid  J.  and  for  fodi  cAate  or 
eUates  as  ihe  the  faid  J*  flioold  di. 
rea,    Hmit»   (^c.    and  having  two 

*   daughters,  at  to  one  mwitj  of  the  faid 
eftate,  appoints  it  to  the  nfe  of  her 
ildi^  daughter  £*  for  life,  with  re- . 
^maindcr  to  the  firH  and  other,  fons 


of  her  faid  daughter  in  cpl  sale,  if. 
mainder  to  the  dangbters  of  tke  isic 
B^  in  tail  general,  remainder  » hg 
yoon^eA  <uaghter  C.  for  life,  vie 
remauder  to  her  firft  aad  odier  ku^ 
lie.  remainder  to  the  daoghtenaf 
the  faid  C.  in  like  manner,  rcsaiiMcr 
to  the  right  heirs  of  the  rldeft  dai^ 
ter^:  andfo  vire  *vtr/m^  as  tock 
other  moiety.     Held,    that    fuch  ap- 
pointment is  an  €xcefi  of  A*%  pover 
as  far  as  refpeds  the  limitattoti  to  ^ 
gramdcbddrtmt  bat  good*  as  to  the 
limitation  to  her  daughters  for  li^. 
Adams  V.  Adams-         P^g,"  ^S'-  ^)* 
6.  One,  under  a  power  rcferved  in  ks 
marriage  fettlement  to  leafe  for  21 
years  in  foJfeJJk*t  but  not  ia  wenMrfin, 
grants  a  ieafe  to  his  only  daoghcrr 
for  21   years,    to  ctmmtmct  fr^m  tk 
DAT  •/  the  d^te.     Adjudgeda^' 
leafe.    Pugb  v.  Duke  of  Leeds.   714 

PRACTICE. 

1.  One  who  is  in  cuftody  at  the  fait  of 
the  plaintiff,  in  the  Marjbalfem  Cmt, 
cannot  be  removed  by  hatuu  evfes 
ad  re/pondendnm^  to  anlwer  to  the 
plaintiff  for  tbeySuer  debt  in  a  aeir 
adion  in  the  Kiag^s  Bpecb.  Mejfmi 
y.  Gardner.  116 

2.  Where'the  defendant  has  oot  put  io 
bail  in  time,  whereby  the  lsa3-bood 
becomes  forfeited,  and  afterwards 
gives  notice  thathe  will  pot  them  is, 
in  order  to  ftay  proceedings  on  the 
bail  •  bond,  the  plautiff  may  except  to 
fuch  bail,  aad  it  will  not  be  a  waver 
of  the  affignmeat.  BMere  v.  Grar. 
Ibid.  '  769     j 

PREROGATIVE* 

ndeJLiKG. 

PRESCRIPTION. 
By  a  lord  of  a  manor  for  toll  of  all 
goods  landed  within  the  mojur  ia 
coofideratioQ  of  refmriMg  et  nubarf 
withia-the  mi^^or,  is  goods  thoogh 
the  prefcriptlonislatd  moreextenikfe 
than  the  confideratioii  alleged.  <&(• 
ton  v.  Sinitb.  47 

*     PRESENTMENT. 

Fide  CaaTioaAai,  No»  4«    Tai- 
y;Bajif»  No.  1. 
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PRESUMPTION. 

!•  A  crant  or  charter  from  the  crown 
(which  ought  to  be  by  oiattcr  of  re- 
cord) may,  ondcr  circa  mftanccs,  be 
piefumed,  thoagh  within  time  of 
legal  memory  ;  aod  poiTdfion  for 
350  years  was  held  by  the  court  a 
fufficient  ground  of  prelum ption»  to 
be  left  to  a  jury.     Hiaj&r  0/  Hull  v. 

2*  Thoagh  the  recdl-d  be  not  produced, 
nor  any  evidence  given  of  its  being 
loft  ;  yet,  under  circumfiances,  it  may 
be  left  to  the  confideration  of  a  jury, 
or  a  court  of  Equity,  whether  there 
is  not  a  fufficient  ground  to  prefume 
a  charter.    Ibid.  1 10 

3,  Merelngtb  •/  timt,  (hort  of  the  pe- 
riod fixed  by  the  ftatute  of  limita- 
tions, and  mnaccompanied  with  any 
tircumftiOKii,  is  not  of  itfelf  a  fuffi- 
cient groand  to  prefume  a  releafe, 
or  naingMiflmim  of  a  quit-rent.  Eld- 
ridgt^.lLmtttt.  214 

4*  A  prefumption  from  mere  length  of 
time  which  is  to  fupport'a  right,  i& 
▼ery  different  from  a  prefumption  ro 
defeat  a  right.    Ihid.  216 

5.  Tbirty-foe  years  JhU  and  uninterrupt- 
ed poffiffioHt  by  one  tenant  in  common. 
without  any  account  given  to,  or  de- 
ftiand  made,  or  claim  fet  up  by  the 
other,  or  his  reprefentatives,  wa^ 
held  fufficient  ground  for  a  jury  tc 
prefume  an  a&al  ouRer  of  fuch  co 
tenant.     Doe  v.  Proffer,  217 

/7i/«  Limitation. 

PRINCIPAL  and  AGENT. 

'Fide.  AcEKT.    Owners  and  Mas- 
ter,  No.  2,3. 

PRINCIPAL  and  SURETY. 
TiV/Bankrvft,  No.  13. 

PRIVILEGE. 

I.  What  faas  are  not  fufficient  to  fliew 
that  the  watermen  of  the  Lord  May- 
or  of  London  are  privileged  from  be- 
ing imprefled.    Rex  v.  Tnbbs.    5 1 2 

Z'  But  though  not  exemptedr  it  would 
be  an  abufe  of  the  right  to  prefs  tbem, 
if  they  were  in  the  ad  of  rowing  the 
Lord  Mayor  in  his  barge,  Uid.  5  iS 


PRO;^CESS. 

In  B.  R,  if  the  plaintiff  prove  an  injury 
Sefore  the  bill  filed,  though  after  tb$ 
latitat  returned i  it  is  fufficient ;  for, 
by  the  general  courfe  of  the  court,  the 
bill  is  the  commencement  of  the  fuit ; 
and  the  latitat,  except  where  it  ia 
replied  tp  the  ftatute  of  limitations,^ 
or  to  avohl  a  tender,  or  inhere  it  is 
given  in  evidence  to  fupport  a  penal 
adion  in  pmntof  time,  is  confidered  ^ 
but  as  froce/s,     FoJIer  v.  Bonner, 

Fide^    Arrest  :  —  Corporation, 

No.  3. 

PROHIBITION. 

1.  Denied  to  the  court  of  Admiralty, 
where  the  matter  fuggeft^  neither 
appeared  on  the  face  of  the  proceed* 
ings,  nor  was  certified  by  affidavit. 
Catotts.  Burton.  330 

2.  Dented  to  the  Ecdefiaftical  ^art  af^ 
ter  fentence,  where  the  .defendant 
below  (.who  now  applied  for  it)  had 
fet  up  ievera'  claims  refpedling  tithes, 
but  had  fuffered  them  to  1^  tried 
there.     Full  v,  Hutchint,  42  s 

3.  Where  patters,  triable  at  commoa 
law,  arife  incidentally  in  a  caufe,  and 
the  Ecdefiaftical  court  hasjurifdic* 
tion  in  the  principal  point,  the  court 
will  not  grant  a  prohibition  to  ftay 
trial,  unlefs  they  proceed  to  try  con- 
trary to  the  courfe  of  the  common 

.    law.     Ibid,  '"  424 

4..  Where  matters  are  effentially  tria- 
ble at  common  law,  if  the  party 
come  before  fentence^  the  court  will 
grant  it  for  the  fake  of  the  trial :  Bat 

•  if  the  party  fubmit  to  trial,  he  is  af- 
terwards too  late.     Ibid,  424 

5.  A  prohibition  lies  afler  Jentence, 
where  it  appears  on  the  face  of  the 
libel  or  proceedings  that  theEcdeff- 
allical  court  has  no  cognizance  of  the 
eamfe  ;  Secutt  if,  there  be  only  a  de« 
fed  of  trial.  As  where  the  plaintiff 
has  grounded  his  libel  on  a  cuftom, 
he  fluill  not,  after  it  is  found  againft 
him,  obtain  aprohibidon.    Ibid, 

Ibid. 

Fide  CoKTKAcr,  No.  2. 

PROMISSORY  NOTE- 
I  T/V/if  Declaration,  No.  5. 
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PURCHASE.     PURCHASER. 
Vitl*  Fraud.  ' 


Q^U  A  K  E  R. 

'•    \    05*^*'''*  affirmetion  is  admiifi- 

jf\  bic  in  an  adioo  of  debt,  upon 

the  bribery  ad  a  G.  2.  r.  24.  Aubi- 

foif  ▼.  Eviriii.  fagt  382 

2.  The  origin  of  the  fed  of  Quaker*. 
JM.  388 

OyARTER-SESSIONS. 

May  proceed  by  iaformation  on  ftat.  5 
£//«.  r.  4.>^.  39-  forexercifing  a 
trade  without  having  ferved  a  feven 
years  apprenticeihip.  Famn  qui 
tamv,  IVilliami.  369 

Fide  Notice,  No.  i,  2.  Rate, 
No.  1. 

QJLJ I  T  -  R  E  N  T. 
/^^rPaisvMPTiON,  No.3, 

QUO  WARRANTO. 

1 .  The  court  will  grant  an  information 
in  the  nature  of  a  qu9  luarrahto^  where 
the  right  depends  on  a  point  of 
doubtful  law,  in  order  to  its  being 
finally  determined.  Rex  v.  Sir  John 
Carter,  58 

2.  Under  what  circumftances  the  court 
might  refufe  it,  though  applied  for 
within  twenty  years.   Ibid,  ^ 

3.  Fidi  alfo,  as  to  this  point.  Rex  9, 
Binflead.  7S 

^iV/CoRPoaATiON.  Information. 


R. 

RATE. 


I,  /^N  appeal  to  a  poor's  rate,  on 
V^  the  ground  of  particular  per- 
foos  or  particular  property  being 
omitted  in  the  rate,  the  feflions  ought 


net  to  qua(h  the  whole  rate,  bet  s 
amend  it  in  thofe  pariicolars.  Pjj 
y.  Inhabitants  of  Ri/fgnv^.       P.^z^ 

2.  S^^ert.  Ho<v  far  perfonal  propcrtT 
is  ract:able  to  the  poor  onder  die  hu 
43  EL  c,  2  ?   Ibid.    '  ihd. 

3.  A  leflee  (under  the  crowo)  of  ini 
mines,  is  rateable  to  the  poor  ibrnis 
profits  arifing  from  /«/  mod  ctfe, 
which  are  duties  paid  him  by  thc»!- 
vencurers,  withouc  rilk  ott  hia  pa^ 
Rowb  r.  Geils.  4^1 

4*  The  poor's  rate  b  not  a  tax  00  tae 
land,  but  a  perfooal  charge  in  re- 
fpedt  of  the  land.     Ibid.  45: 

5.  in  general  the  farmer  or  occapse% 
and  not  the  landlord,  is  liable  to  Ui:> 
tax.     Ibid.  4,; 

6.  The  graetee  of  the  am^gatioB  oi 
the  river  Ousu,  is  rateable  to  cIk 
poor'of  the  parifli  of  CarSi^ftM^  b 
refpedl'  of  the  tolls  arifiog  fnua  s 
ildice  ertdtd  thereat  thoagh  be  hie- 
felf  refidee,  and  the  tolls  are  coUefied 
ilfpwbtrt.     Rexv,  QarMi^imi.      5^1 

7.  If  ^.  rent  a  quantity  of  land,  to^ 
ther  with  a  mineral  /primg  arifing 
therefrom,  at  a  grofs  yearly  rccc, 
he  is  rateable  10  the  poor  for  tk 
whole  of  fuch  rent ;  though  the  an- 
nual value  of  the  mere  land»  is  00I7 
in  proportion  of  2  to  8  of  the  referr- 
ed rent.     Rex  y.  Miller.  619 

8*  U  upon  an  order  of  feflions,  ad- 
judging that  certain  perfoos  ought  to 
be  added  to  a  rate,  aud  ordering  the 
rate  to  be  amended  accordingly,  tbe 
feflions  omit  to  (Ute,  that  fach  per- 
fpns  had  notice^  or  appeared  and  vere 
heard,  it  is  faul.  Rmx  v.  CSnrch- 
wardens  of  Andover.  564 

9.  Whether,  and  in  what  manner  per- 
fonal property  is  rateable  to  the  poor. 
Ibid,  564 

10.  The  court  will  not  qoalh  a  poor 
rate  unlcfs  it  be  unequal  apoa  the 
face  of  it*    Rex  v.  H^rdy.  579 

1 1  •  Rating  the  occupiers  of  lands  and 
the  poflefibrs  ol  perfonal  property  in 
different  proportions,  will  not  make 
a  rate  unequal  on  the  face  of  it.  Ibid. 

f^/V^USAOE,  No.  3. 

READERSHIP. 

If  the  re^or  of  a  parilh,  by  certifiote 
to  the  bilhop,  appoint  A^  B,  curate 

of 
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of  the  faid  paTilh  till  oihcrwife  pro- 
vided  of  fomc  ccclcfiaftical  prefer- 
•  mcnt:  The  rcadcifhip  bf  x^e  parifli 
is  not  an  ccclcfiaftical  prefer- 
ment, within  the  meaning  of  fuch 
certificate.     Martin  y.  Hind,  F.  437 

RECOGNIZANCE. 

The  form  of  one  given  in  the  King^s 
Bench  by  a  peereis,  to  anfwer  an  in- 
diAoient  for  felony  in  the  Hoafc  of 
Lords.  284 

RECOVERY.   CmmoH. 

\m  What  is  a  fufficient  defcription  of 
the  premifes  to  make  it  good.  Maf- 
Jey  V.  Rice  et  al,  J46 

2.  There  is  not  fo  much  certainty  of 
defcription  required  in  a  recovery. 
as  in  an  adyerje  adlion,     Ihid, 

349-5« 

3.  One  devifes  to  his  daughter  an  ex^ 

prefs  eftaie  fail ;  bat  afterwards  fays, 
"  fuch  devife  (halt  be  'void  as  10  in^ 
*'  beritance  of  heirs  ^  if  fie  die  'without 
**  children,  and  the  eftate  tiiall  dc- 
•«  fcend  to  his  heir  male."  A  re- 
covery fnffered  by  the  daughter  is 
gbod.  though  (he  afterwards  die 
without  iiTue.  Dri-jer  ex  dim,  Ed^ 
gar  V  •  Edgar,  ^ja 

4.  A  fecret /eoffment  under  a  naked  poN 
fellion,  is  noc  fulHcient  to  fupporc  a 
common  recovery  by  tenant  in  tail 
in  remainder.     Doe  v.^  Horde,      702 

5*  A  {to^tt  to  the  mere  intent  of  be- 
coming tenant  to  l\it  prttcipe,  is  an 
inllrument  for  one  purpoic  of  form 
only.    Ibid.  702  and  704 

RELEASE. 

Though  a  deed  be  in  the  Ihape  of  a 
releafe,  if  there  are  fufficient  words, 
it  may  operate  as  a  grant,  in  order 
to  make  it  good.  Goodtitle  v.  Baj- 
ley.  599 

^/</f  Presumption.  No.  3. 

REMAINDER. 

I.  A  devife  '*  to  the  ufe  of  all  and  every 
'«  the  daughter  and  daughters  of  the 
•«  teftatrix,  and  to  the  heirs  of  their 
u  i^j  ^fg^  bodies,  fuch  daughters, 
"  if  more  than  one«  to  take  aj  ten- 


"  ants  in  common,  and  not  as  joint 
**  tenants,  and  for  default  of  fuch 
*•  iffue,  to  ihc  ufe  of  the  right  heir  of 
"  the' teftatrix.*'  Held,  ••  that  the 
**  daughters  take  cro/s  remaiKders.'* 
Pf 'right  V.  Holford.  Page  3 1 

2.  The  prcfumptionof  law  is  in  favotir 
ofraifmg  crofs-remainders  between 
/iv^  only  ;  and  againfl  raifing  crofs- 
remainders  between  more  than  t*U'Om 
Hut  the  prefumption  in  either  cafe^ 
may  be  rebutted  by  manifeft  cxrcum- 
ilances  of  intention  apparent  on  the 
face  of  the  will.     Fety  v.  fP'hitt, 

777 

3.  Tlie  fame  rule  of  conftrnftion 
(No.  2.)  laid  down  in  Fhipard  v. 
Mansfeld,  797 

RENT. 

1.  Pica  to  avowry  for  rent,  that  de- 
fendant pulled  down  a  fummer-bonfe^ 
whereby  the  plaintiff  was  deprived 
of  the  ufe  thereof,  without  faying 
that  he  was  expelled,  or  put  out  of 
the  fame,  is  infufficient;  being  a 
mere  treffafs,  and  no  e'viSHon,  Hunt 
V.  Cope,  24a 

2.  But  if  the  plaintiff  had  pleaded  ^^/r- 
tion,  the  fiads  ftated  might  have 
been  fufficient  for  the  jury,  to  haw 
found  a  verdidl  in  his  favour.     Ibid, 

243 

3.  The  mere  acceptance  of  rent  by  a 

landlord,  for  occupation  fubfequent 
to  the  time  when  notice  to  quit  expir* 
ed,  is  not  of  itfelf  a  waver  on  the 
part  of  the  landlord  of  fuch  notice  ; 
but  it  is  to  be  left  to  the  jury  quo  ani^ 
mo  the  rent  was  received.^  Doe  ex 
dim    Cheny  v.  Battrn,  Ibid* 

4.  Acceptance  of  fingle  rent  is  a  waver 
of  the  double  rent,  given  by  ftat.  4 
Geo,  2.  and  acceptance  of  rent  fince 
the  forfeiture  of  a  leafe  (by  4  Geo^ 
2.  r.  28.  fe&.  2.)  feems  to  have 
been  held  a  waver  of  fuch  forfeiture  ;^ 
for  it  is  a  penalty.  Ibid,      24J,  6,  7 

5.  A  fubfequent  agreement  may  by 
relation  operate  to  make  a  refervation 
of  rent  from  the  beginning.  M^heijh 
V.  Tate.  781—4 

Vide  Covenant,  No.  7.  Lea^k, 
No.  I. 
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REPLEADER. 

1.  The  court  will  npl  grant  a  repleader 
but  where  compleac  juftke  may  be 
anfwered*     Symmers  v.  R^egem. 

Page  510 

a.  Where  the  iffue  is  imtnaterial  and  a 

repleader  granted,  the  parties  muft 

begin  from   the  point  of  pleading 

where  the  immateriality  begins.^  i^<V/. 

Ihid. 

REPUBLICATION. 

RESIDENCE.     " 
#74^PAasoN, 

REVOCATION. 


withoot  nfMi^^mg  hU  miSL  KM 
that  the  devife  to  tbe  uixflecito>^ 
was  not  rruiiktd.     Smitcm  v-  Satm. 

8.  ^34ve»  If  the  fc?cral  faeqocfts  lo 
altered,  kic.  arc  revoked, 

RIOT. 

If  perfons  riotonfly  affcmWed  demdifii 
the  doors  and  windows  of  a  hoafc, 
and,  having  thus  obtained  an  enuaBcr, 
deftroy  the  goods  and  fomitare,  the 
hundred  are  anforerablc  in  an  aftioii 
on  the  ftai.  i  G/i.  c.  5./  6.  Icr 
the  damage  done  to  the  fumiiorc,  as 
well  as  to  the  houfc.  «--'^-' 
Eden. 

FideivDtCTUtnT,  No**. 


48s 


i.^The  mere  aft  of  cdncellhg  a  will,  is 
'w  revocation,  unlefs  it  be  done 
tfwaw  rruocamdi.  Burtenfifmu  v.  Gil- 
bert. S» 

s.  A  fubfequcnt  mil,  though  the  jury 
£nd  it  to  contun  a  different  difpofi- 
tion  from  a  former,  if  the  parti- 
culars of  that  difference  be  unknown, 
is  no  revocation  of  fuch  former  will. 
Harweoiv,G9odrigift»  ^   87 

3.  There  mail  be  an  incmpfitnt  difpo- 
fition,  in  the  whole,  or  in  part,  of 
the  Utter  devife,  to  revoke  the  form- 
er :  And  if  in  fart 9  it  b  a  revocation  | 
itt^tfrfonly.    ISid.  ^     901 

4.  If  the  jury  do  not  find  wherein  the  ^ 
difference  confifts,  between  a  form- 
er and  latter  devife,  the  court  can- 
not prefume  it*    IM.  9 1 

5.  Making  z/econd  will,  is  not  in  it/elf 
n  revocation^  of  a  former  fubfifting 
will.     Ibid.  Ibid. 

6.  If  a  fubfequent  will,  either  virtually 
or  enreftly  revoking  a  former  will, 
be  deftroyed,  \\it  former,if  fubfiiUng, 
is  revived.    Ibid.  92 

y.  One,  having  by  wilU  duly  atteftcd, 
devifed  all  his  lands  io  trt^ees^  in 
irnf  io/ellp  ^c.  ajjd  out  of  the  in- 
tereft  of  the  monies  arifing"by  fuch 
fale,  to  pay  an  annuity  to  his  wife, 
legacies  to  his  children,  C5f<.  &r. 
afterwards  obliterates^  interlines^  and 
alters  all  the  beqnefts  directed  to  be 
paid  out  of  fueh  monies,  without 
nttefting  fuch  alterations,  lic^    and 


ROADS. 

TlV/HlCHWAT. 


ROMAN   CATHOLICS. 
Fide  Papists.    Toleratiok. 

RULES    of    Cmirt. 

.  Shall  not  be  made  the  inftroments  of 
fraud.     GiUman  v.  Hill.  \^^ 

.  A  role  of  court  giving  ^ffecifc  nluf^ 
is  a  bar  to  an  adion  tor  the  lame 
caufe;  enlefsinacafe*where,bylaw, 
the  party  is  entitled  to  two  different 
remedies  ;  as  upon  an  illegal  arreft. 
CamiTon  v.  RejfnoUs.  406,  7 


S. 
SCIRE    FACIAS^ 


Fi 


IDE  PLBADIKG,  N0.ti. 

SEAMAN. 
FideVsAQn,  No.  1*  a* 

SMUGGLED    GOODS* 
Fidi  Actios,  No.  5. 
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SERVANT, 

P'ide  Jot)  R  KEY  MAN. 

SETT-OtF. 

1  •  In  covenant,  unliquidated  damages 
ariiing  from  the  breach  of  other  co- 
venants to  be  perfok'med  by  the 
plainciiF,  cannot  be  pleaded  by  way 
of  fct-off.     H^Mkt  V,  Strickland, 

Page     56 

±.  In  an  adion  brought  by  the  aflign- 
ees  of  a  bankrupt,  for  money  due  to 
the  bankrupt,  the  defendant  may 
plead  a  fet-oiF  of  money  due  from 
the  bankrupt  to  Him:  but  if  forae 
oi  the  counts  are  for  debts  ari(ing 
iince  the  bankruptcy,  he  cannot 
plead  a  fet-off  as  to  thofe  counts. 
Ridoutt  &c.  V.  Brough,  133 

F/4>  C0VtNANT,N0.   I,      , 


SETTLEMENT. 

1 .  One,  after  marriage,  makes  a  fet- 
clement  of  certain  premifes  upon 
himfelf  for  life,  remainder  to  his  wiffe 
for  life,  remainder  to  their  ifTue  in 
tail ;  and  three  years  afterwards, 
mortgages  the  premites  to^.,  who 
was  told  that  there  was  fuch  a  fettle 
menc.  The  fettlemrnt  is  void,  (as 
againft  the  mortgagee,)  within  the 
ftat.  27  Eliz.  c,  4«  Chapman  v. 
Emery.  178 

2.  A  remote  reverfion  in  fee,  was  held 
to  pafs  under  general  «words  in  an  adl 
of  parliament,  by  way  of  fettlemeni 
in  execution  of  marriage  articles, 
though  the  revcrfion  was  not  parti- 
cularly in  contemplation  at  that  time; 
the  words  being  fufScient  to  carry  it, 
and  the  intention  being  to  include 
all  the  cftate  of  the  tclUtor.  Free- 
man V.  The  Duke  ofChandos,       360 

3.  ^.,  (being  indebted,)  by  fettle ment 
bi/ore  marriage,  in  conhderation  of 
marriage  and  his  wife's  portion, 
which  was  fuppofed  to  amount  to 
more  than  his  debts,  conveyed  all 
hb  real  eftate,  and  likewife  his  bouje 
bold  goods  9  (the  real  ellate  not  bcinj,^ 
thought  adequate,)  in  trull  for  himlejl 
for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  firil  and  other 
fens  in  ftria  fettkment.    The  fettle- 

Vol.  II. 


ment  was  approved  by  a  Majltr  in 
Chancery,  and  the  goods  enumerated 
in  a  fchedule.  ^.,  after  the  marri- 
age, continued  in  poffejjion  of  the 
goods  2  afterwards  a  creditor  at  tht 
time  o/the/ettlementy  having  obtained 
judgrnent,  took  them  in  execution. 
Held,  the  fettlcment  was  good 
againfl  creditors,  and  the  truftees  en- 
titled to  the  pofleflion  of  the  goods* 
Cadogan  v.  Kennet.  Page  432 

4.  Bat  if  the  iiettlor  in  fuch  cafe  (No. 
3.)  had  let  the  houfe  and  furniture, 
referving  one  rent  for  the  houfe,  and 
another  for  the  furniture;  or  if  the 
rent  could  be  apportioned,  the  cre- 
ditors would  be  entitled  to  the  (hare 

'  of  fuch  rent  referved,  or  to  fueh  ap- 
portionment of  it,  in  refpedt  of  the 
goods.     Ibid,  436 

5.  So,  if  money  in  the  funds  were  in- 
cluded under  fuch  fettlement,  the 
creditors  would  be  entitled  to  the 
dividends  during  tne  debtor's  in- 
tereft.     Ibid,  Ibid. 

6.  yide  the  rule  made  in  ^he  above 
caufe  (by  confent)  agreeable  to  the 
above  principles.     (No.   4  £!f  5*) 

437 
Vide  Fraud. 

SHERIFF. 

I.  A6lions  for  breach  of  duty  of  the 
office   of  (herifF,   moft  be    brought 
againft  the   high  Jheriff^   though  by  - 
default  of  the  under  llierifFor  bailiff. 
Cameron^  et  al.  v.  Reynolds.        '  403 

z.  An  adlion  does  not  lie  againft  the 
(herift*,  upon  a  promife  to  execute  a 
bill  oi  fale  to  the  plaln.ifTs  nominee.- 
Ibid,  406 

3.  The  legal  and  proper  mode  of  com- 
pelling a  <ale  by  toe  fherifF,  is  by 
v/ihof 'venditioni  exponas.  Ibid,  Ibid* 


SHIP, 


Fidel^itm. 


SLANDER. 


1.  The  colloquium  was  of  the  death  of 
Do  and  the  words  were,  "  I  am 
•*  thoroughly  convinced  that  you  arc 
"  guilty  {innuendo,  of  the  death  of 
**  2>.)  a"i  rather  than  yoo  Ihould 
H  li  ««  go 
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"  go  widioat  a  liangmaii»  I  will  hang 
"  yoQ.'*  Alfo  another  count  was, 
**  You  are  guihy,  (imnuemio,  of  the 

'  '•  murder    of  2).")  »  Held    good 
after  verdia.      FedA  ▼.   OMam. 
Page  276 

2.  "  Goilty  of  the  death/'  neceflarily 
imports  a  charge  of  murder.  Jliftr, 
had  it  only  been  that  he  was  the 
the  caiifi  of  the  de^thi  for  a  man 
may  innocently  be  the  caufe  of 
another's  death.    Ilnd.  IhU, 

STATUTES. 

1.  It  is  a  general  rule  that  fnbfeqoent 
fUtotcs,  which  only  add  accumula- 
tive penalties^  do  njpt  repeal  former 
ilatutes.     Rkc  v.  Jack/on.         297-8 

2.  In  remedial  cafes«  the  conftrutlion 
of  ftatutes  it  extended  to  other  cafes 
within  the  reafon  or  rule  of  them. 
Jitcbtjhn  Y.  E'ytritt.  391 

3.  But  where  it  is  a  hard  pofitive  law, 
and  the  reafon  is  not  very  plain  to 
be  feen.  It  ought  not  to  be  extended 
by  conftrudton.     Ibid,  Ibid, 

4«  Strong  words  in  the  enading  part 
of  a'  ftatnte,  may  extend  it  beyond 
tht  preamble.     Paitifin  v.  Banks. 

543 

Table  of  the  dipfeebnt  Sta- 
tutes cjted. 

HENEYlir.. 

jln,  Regn.     • 

9.  Magna  Charta  c.  35.  p.  15. 
52.  Marlbr,  c.  10.        15* 

Edward  I. 
\l*ftat,  1.  c,  18.  p.  709.  713. 
28.  r.  20.        297. 

Richard  II. 
6<    fiat.  I.      r.  z.  177, 

Henry  VI. 
2.  c,  14.  p.  297. 

Henry  VIL 

4.  c.  24.  p.  707. 

Henry  VIIL 

at.  c,  13.  p,  13c.  366. 

2t.  c.    5.      80. 

*3v  <•  15-      366. 

2+.  c.    8.      . 

'     a7»  <•.  10.      89- 

.'—  <••  16.       7i8« 


Ah.  Reg. 

3'- 

3*- 

HlKlT  VIII. 

e.  »5.  p.  55$. 
*.  13.         707. 

c.   g. 

33- 

t.  30.        39*. 
'•S4-  .     707- 
'*  9«          36. 

Edwakd  VI. 

I. 

5&6. 

'•   3-        555- 

c.   2.       — — 

Philip  jcMaet. 

I  &>. 

C.  IZ.          611,   IXn 

Elizabeth. 

5- 
•3- 

'•   3'       SSS'fi' 

c.    4.        369. 
V.    3,        398. 

—  '•    5-       434- 

—  r.    7.       399-74^* 

— -  C,  20.  1 29. 

14.             c.   5.       556. 
18.  r.    3.       

—  <"•    S'        3^^' 

—  f .  1 5.        197. 

27.  f.    4.        279.  454, 

705  10714. 

—  f.  13.       385. 
39.  c.    3.        615. 

€-.21.  556-7   R. 

43.  c.    2.      79-55»-4-7- 

8-9. 
James  I. 

I.  CIS.       399-74^ 

4*  c,    3.        366. 

7.         '     r.     5.         643.4. 
21.  c,  19.        232.  399. 

746.  750. 

—  -    f,  28.        297. 


22. 


12. 


I3&I4. 
-        16. 

16&I7. 


Charles 

I. 

r.  12. 

5S9- 

615;. 

Cbarlbs 

II. 

r.24. 

'.  35- 
.  2.  r.   '!• 

€.      7. 

709-  7t3- 
759,760^ 

393-  S40f 

805, 

282. 

/^.    8. 
<•    8. 

39«* 
7»-^ 

22 
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An,  Heg. 


22. 

/ 
29.- 


Charlbs  II. 

^.  II.  p.    78. 

f.   3.       228. 

t.  7. 


640. 647. 


2. 

3  &  4. 
5*6. 


7&8. 

8  &9. 
9  &  to, 

|0&   II. 

12. 

12&  13. 


8. 

si- 


William  &  Mart. 

67. 
389. 


c.  12. 

<•  18. 

€.  8. 

r.  12. 


615. 
616. 
136. 


William  III, 


'•  34. 

r.  7. 

r.  8. 

f.  II. 

r.  ig. 

f.  23. 

^.  4. 

c.  3. 

Anns. 
r.  14. 
r.  ji. 
f.  19. 
<-.  10, 


11  flat.  2. 


<'.  14* 

f.  20. 
r,  16. 


392. 

297. 
357. 

334. 
465.  468. 

844»  5- 


61  2. 

183.  625. 
629.  754, 

^765. 
281. 

76. 

i«3-  671. 


George  I. 
•    \.ftat.  1.  r.    5. 


7. 
8« 


485. 


9- 


2. 


2.  r.    6. 

391. 

r.  12. 

755- 

^.52. 

616. 

r.    6. 

539-' 

c.  13. 

426. 

r.  11. 

297., 

€.  21. 

763. 

r.  48. 

60. 

f.  31. 

540.  743 

'     r.    6. 

391. 

\    f.    7- 

S^^^ 

<^.  18. 

610. 

f.  21. 

367, 

r.  30. 

728/ 

GsoiiCB  IL 

r.  22. 

57-  134* 

€.  24. 

582. 

r.  26« 

392. 

^«.  Reg. 
4. 


8. 
II. 

12. 

'4- 
«7- 
19. 

.20. 
22. 

30. 

I. 

3- 

?. 

9- 
10. 
II. 
I2. 

»3' 


14. 

16. 

*7- 


Geo&gs  II. 
r.  33. 

r.  30. 


183.  62$. 

629. 

2%  70.  134. 

156.542, 

3.  7.  5SO. 


r.  24. 

S7'. 

r.  19. 

7«a.  3- 

e  26. 

298. 

r.  2Z. 

704. 
36. 

t.     5. 

(■    2. 

489. 

*•  37- 

583,  4.  5^ 

(.  52. 

136. 

r.  30. 

384. 

i.  24. 

24. 

e.  28. 

136. 

Geokoe 

III. 

r.    I. 

755- 

f-    7- 

67.  9.  9. 

C.    IJ. 

192. 

fkZ;. 

183. 

<-.  38. 

586.     - 

f.  26. 

.38. 

'•  39- 

67. 

f.    1. 

,68. 

r.  23. 
r.  47. 

c.  43. 
r.  78. 

^.  84. 


48. 
82. 

25* 


c.  34. 
c.  38. 
r.  46. 


32,  3. 

138. 

67,  8,  9. 
78    648, 

^6<j.  649, 

65. 

7J7* 

365. 

738.  apri* 

vaie  2dh 

744- 
527,  8. 
791. 


SURPRISE. 


It  If  a  rcflor,  by  certificate  to  the 
,  biftiop,  appoint  a  perfon  his -curate, 
with  a  promife  to  allow  him  a  falary 
and  to  continue  him  in  fuch  office 
of  curate,  till  he  is  preferred,  or 
lawfully  removed  for  fome  fault,  if 
he  afterwards  reinove  him  luitboHt 
cau/e,  and  the  curate  bring  an  adiion 
for  his  falary,  the  re^or  ftiall  not 
juttify  fuch  removal  by  an  accufatioa 
of  irregularity  in  the  plaintiff's 
morals  or  cord  aft,  produced  for  the 
iirft  time,  by  furprile,  at  the  trial  of 
ihc  canfe,  Martin  v.  Himi.  ±ax 
Hh2      •  2?In 
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2.  In  an  adion  for  mancy  hai  and  rc- 
xeived,  brouorht  to  try,  Wrtcthcr  the 
defendant  was  entiilcd  to  take  certain 
fees  from  the  plaintiff  ander  an  a^t*" 
of  'parliament,  if  the  parties  go  o 
(rial  upon  an  apprehenfioa  that  that 
was  tbe  only  quellion  to  be  tried, 
the  plaintiff  Ihali  not  be  permitted 
to  furprife  the  defendant  at  the  trial, 
by  Harting   another    ground   upon 

*    which   to  recover  a  Norfolk  groat. 
Sten/tn/hm  v.  Mortiuur,         Pagt  807 


T. 

,  TENANT  in  Ccmmon. 

I.T^HE  poffeffion  of  one,  (hall  be 
X  faid  to  be  the  pofleflion  of  the 
other,  w^hen  he  holds  pofFeffion  as 
/  fucbt  and  receives  the  rents  and  pro- 
mts on  account  0/ both.  Fijher  et  at'.* 
V.  Proffer,  219 

a.  A  devife  of  lands  to  three ^ 
**  equally ^**  is  a  tenancy  in  common* 
Den  V.  Gajkin,  ^660 

TOLERATION. 

I.  All  ttie  confequences  of  the  aft  of 
toleration  i  IVm,  i^  Maryy  r.  18, 
ought  CO  be  purfued  with  the  greated 
liberality  in  eafe  of  the  fcrupulous 
confciences  of  diHenters  on  the  one 
hand  ;  but  fo,  as  thofe  fcruplcs  of 
confcience  Atould  not  be  prejudicial 
o  the  reft  of  the  King*&  fubjedls. 
^tche/onr,  E'veritt,  388 

2 .  For  a  fcruple  of  confcience  entitles 
a  party  to  indulgence  and  proteclion, 
fo  far  as  not  to  fuffer  for  it,  but  it  is 
of  confequence  that  the  fubjefl  (hould 
not  fuiFer  too.  Ibi^,  Ibid. 

3.  A  diffenter  from  the  church  of 
England^  is  not  guilty  of  a  crime, 
barely  by  entertaining  fach  religious 
opinion.     Ibid^  393 

TOLL. 

t*  DifUnflton  bocween  toll  thorough 
and  toll  traverfe*  For  the  frft^  a 
confideration  muft  be  laid ;  for  toll 
traverfe,  it  need  not;  it  is  implied. 
Colton  V.  Smith, 

2.  The  additional  toll  to  be  paid  by 
waggons  overweiohty   maft  be  ac* 


cording  to   the  progrrflivc  propO'- 

tions  named  in  ftat.  t^  Gto.  3.  r.  8*- 

/.  2.  not  a  gro/s  charge    «p<»   ^ 

'    overweight  at  thr  bighf  ft  addibosLu 

toll  incurred.     ChamberUun  et  oi.  ». 

Songhurfi.  Page  565 

/'/V^Prbscriftion.    Actios, No. 

14.     Distress.  No.  i. 

TRAVERSE. 

ll  A  prcfentmcnt  in  a  court  lc«  mty 
be  removed  into  the  court  of  Bl  Si. 
and  travcrf.d  there.    Rex  ▼.  R^upell, 

TRESPASS,  wei  armit. 

1.  Trcfpafs  and  falfe  imprilbnniect 
lies  in  England  by  «  na^ve  of  A^- 
norca,  againft  the  goveroor  of  that 
lOand,  tor  an  injury  of  that  catare, 
committed  in  Minorea.  M^yn  ¥. 
Fahrigasm  161 

2.  Treipafa  does  not  lie  againfl  a 
pound- keener  merely  for  receiving 
cattle,  though  the  Uking  were 
tortious ;  for  he  is  bound  to  keep 
whatever  is  brought  to  him.  5/m/, 
if  he  goes  beyond  bis  duty,  and 
aflfents  to  the  trefpafs.  Ba^kim  v. 
PoimIL  476 

TRIAL. 

1.  There  is  z formal  and  zJuh/tetmtiiJ 
diilindion  as  to  tbe  locality  of  trials. 
Moftyn  V,  Fahrigat.  176 

2.  They<r^c7/v//W  difHndion  is,  where 
the  proceeding  is  in  rem,  and  where 
the  effed  of  the  judgment  cannot  be 
had,  if  it  is  laid  in  a  wrong  place. 
At  in  ejedlnaent.     Ihid,  Ihid^ 

3.  ^tuere^  If  fuchyS^^^u/ja/diftiodioa 
of  locality^  does  not  exift  alfo»  with 
regard  to  matters  that  arife  «a/  of  the 
reSm  ?  As  if  two  perfons  were  to 
fight  in  France^  and  both  happenisg 
to  be  in  England,  one  (hould  bring 
an  adtion  of  afTauIt  mgainft  the 
other.;  becanfe  the  breach  of  the 
peace,  which  maft  be  1^  in  the  de* 
claration»  is  merely  loeal»  though  the 
trefpafs  aeainft  the  perfon  ia  tras* 
iitory.    laid*  ^       Ihid. 

4  The  formal  diflinffion  arifea  from 
the  modi  of  trial,  viz^  hf  jury. 
Ibid.  Ikd. 

I.  This  latter  extends  to  all  cafes  that 

arife  abroad,    with    a   diftinaton, 

however. 
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kowever,.  between  tremfitorj  ztA  Jo-, 

col  a£lions.     Ibid.  Page  1 76 

6.   yiiU  this  difUn^on  exempli^ed  and 

illailrated,  *  77— » ^  ^ 

TROVER. 

i.  Does  not  lie  againd  an  executor  for 
a  converfion  by  his  tcftator.  Hambly 
V.  91r©//,  adnoiniHrator.  371 

2.  It  is  vciform  a  fiction,  in  fubftaoce 
founded  on  property.     Ibid.        374. 

3»  Does  not  lie  by  ihc,afiignees  undfr  a 
joint  tommifiion  of  bankrupt,  againft 
the  vendee  of  goods  dilpofed  of, 
bona  Jide^  by  one  partner  fome  ume, 
before  his  cwn  barkriiptcy  ;  but  csfur 
a  fccrct  adl  of  bai  kruprcy  by  the 
other    partner.      Fix    v.    Haubury. 

4.  What  is  a  fuffiricnt  afHtiavit  'to 
hold  to  bail  in  trover.  Charier  v. 
Jacques.  529 

5.  If  money  and  a  horfe  are  given  in 
exchange,  for  another  horle  icar- 
ranted /ound^  which  was  unlound  ^t 
the  time,  trover  will  not  lie  to  re- 
cover the  horfe  given  in  exchange, 
bee  a  life  i\it  property  \t  altered,  Pon.wr 
v.JVells.  814 

Vi^e  Bail,  No.  6. 

TRUST  and   TRUSTEE. 

1.  If  land  be  devifed  topffrfons,  in  aid 
of  pcrfonal  ettaie,  ior  payment  of 
debts,  isc,  and  the,  perfonal  eilate 
proves  deficient,  the  devifees  when 
they  have  paid  this  charge,  become 
(rupees  for  the  p.  rton  entitled  to 
the  furplus ;  liz,,  for  the 'refidaary 
devifee,  if  there  be  one;  if  n  .1, 
for  the  heir  at  law  ;  for  \\  is  a  re- 
fulting  trulK     Jiurt  v.  Knott.        46 

2.  An  eflate  in  truU  merely  for  the  bene- 
ft  of  ceftui  que  truj},  {liall  not  be  fei 

up  again ll  him.     Ibid.  Ibid, 

Vide    Devise,    No.   2.   15.    Eject- 

MENTj  No.  I, 


u. 

USAGE. 


l.T^HE  power  of  impreffing  fear 
JL    faring  men^  ^c.  is  founded  on 


immemorial ufage \  and  there  may  be 
a  right,  of  exemption  on  ihe^fame 
foundation.     Rex  w^Tubbs,  512 

2.  What  fafts  have  been  h-ld  infudi* 
cient  to  prove  fuch  ^n  exe.Dption. 
Jbid.  Ibid. 

3.  Where  it  has  been  the  ufage  in   a* 
parifh  to  rate  perfpns  to  the  poor  for 
l\\e\Tftock  in  trade  ^within  the  parijbf 
fu<>h    perfons    are  liable  in   refpedt 
thereof.     Rexv»HilL  613-619 

4.  Whether  u(age  is  material  under  the 
flat.  9  Ann\  r.  lO  ,  and  4.  Geo,  2. 
c,  ly     Jcnes  v,Wcdier,  624 

'USES, 

Though  lands  are  comprehended  in  the 
general  f^veeping  claolc  of  a  deed 
of  fetilement  (to  certain  ufts),  yer, 
if  Ro  ufe  be  declared  of  them,  they 
defcend  10  the  heir,  Moore  v.  Ma- 
grafh.  g 

Fide  Deed. 

USURY. 

ll  If  a  tradcfman  fell  goods  at  three 
months  credit ;  and  (lipu!ate,  in 
cafe  the  money  is  unpaid,  that  the 
vendee  (hall  allow  him  a  halfpenny 
an  ornce  per  month,  till  he  dif- 
chargcs  tht;  debt;  this  allowance^ 
though  above  the  legal  rate  of  in- 
tercll,  yet,  being  the  ufage  in  that 
trade,  ai.d  the  contraft  being  a  botid 
ftie  fale,  is  not  ufurious.  Other' 
luife,  if  it  be  merely  a  cohur  to  co- 
^  ver  a  loan,  and  to  evade  the  ftaluie. 
Fhycr  v.  Edivards,  m 

2.  Wi.cre  it  is  in  the  power  of  a  bor- 
rower of  money  to  pay  the  principal 
within  a  limited  time,  without  in- 
tereft;  upon  non-payment,  the  re- 
fcrvaiion  of  a  larger  (urn  than  the 
ilatutc  ailoM'f,  is  no  ufury.     Jbid* 

115 

3.  An  ufurious  contraft  muft  be  proved    ' 
as  kid.     Carlifuqui  tarn,  v.  "T rears, 

671 

4.  On  a  rule  to  vacate  a-  judgment 
confeifed,  and  to  ftay  proceedings 
on  the  Jei.  fa,  upon  an  allegstica 
that  the  coniBderation  of  the  warrant 
of  attorney  was  ufurious,  the  courc 

H  h  3  jviii 
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win  direft  an  iflae  to  try  tlie  ufury, 
and  enlarge  the  rule  in  the  mean 
time.     Cook  v.  Jones,  *     Page  7*7-8 

5.  Ufary  cannot  be  pleaded  tc  a  /are 
facias  on  a  jadgment.     Ibid.      Ihid, 

6.  H  the  fobftanceof  a  contrafi  be  a 
borrowing  and  lending,  a  flight  co- 
lourable contingency  only,  will  not 
take  it  out  o\  the  ftatute  of  ufury. 
Richards  qui  tarn  v,  Broivn,  77O 

7.  If  j1.  upon  a  loan  of  money,  flipu- 
late  to  have  half  the  profits  ujjon  a 
Kfale  of  goods  to  be  purchafed  by 
the  borroM^er*  which  profits  exceid 
5  /.  per  cent,  and  A.*%  principal  is 
not  riflced,  fu^re^  if  fuch  contrad 
be  net  ufurious  f  Jefions  V.  Brooke* 

793 


VARIANCE. 

1.  "nETWEEN  \  bond  and  the  de- 
X)  claration  upon  it.  Moftyn  ▼. 
Fdbrigas.    •  1 78 

2.  Variance  b^p  putting  under/ood  for 
underwood,  in  an  indi^ment  for  per- 
jury, held  not  materia).  Rex  v. 
Beach.  229 

3.  The  true  didinflion  feems  to  be, 
that,  nuhere  the  omijjionor  addition  of  a 
letter  does  not  change  the  nvord^fo  as  to 
make  it  another  tii»ordy  the  variance  is 
n$t  material.     Ibid.  Ibid.' 

4*  Variance,  in  a  declaration  of  af 
fumpfit  for  a  fum  given  by  a  judica- 
ture eftabliihed  bv  ftat,  4^5  Phil, 
l^  Mary^  by  deicribing  the  ilat.  as 
the  4th  of  P.  HM.  is  fatal.  Rann 
V.  Green.  474 

5.  Declaration  agalnd  the  defendant  as 
affignee  of  all  the  eftate,  \£c.  in 
certain  premifes ;  evidence  that  he  is 
alGgnee  of  part  only,  is  a  fatal  va- 
riance.    Hares.Cator.  766 

Vide  Custom,  No.  2. 

VENDOR  and  VENDEE. 

I.  If  ji  vendor  aAually  takes  upon 
him&lf  to  delxyer  Uie  goods  to  the 


vendee,  he  ftands  to  all  rt&s;  b^ 
if  the  vend<:e  order  a  panicttlar  men 
of  conveyance,  the  vendor  is  t- 
cnfed,  and  the  vendee  moft  fbcc  u 
any  lofs  that  may  bappeo.  k'el:  t. 
Boyle.  Ph^^^ 

z.  Thus,  whcd  the  vendee  wro^  i  I 
thcfe  words,  "  I  beg  yea  «iH  fc:: 
*'  them  by  land- carriage »  as  tbcy  :-■? 
"  detained  a  long  time  at  Bripkx*- 
«*  fore  they  arrive":  The  stiif 
delivered  them  to  the  bcok-kee^::* 
*the  Birmingham  carrier,  which  ^u 
the  only  mode  of  fencing  them  hj  in: 
carriage  i  and  the  goods  wereJcf: 
adjudged  that  this  was  a  good  d^ - 
very  to  the  vendee.      JhiJ,        Jhi. 

3«  But,  while  the  goods  are  im  tranfji. 
the  vendor  has  foch  a  lien  upon  dier; 
as  to  be  permitted  to  get  them  iack, 
if  the  vendee,  in  the  mean  tiice,  hs: 
become  a  bankrupt.  J^id^  -Vtdi&j- 
Birkett  v.  Jenkins.  EaJL  11  C.  :. 
cited.  Ibid.  t^ 

4.  If  vendor  fell  goods  by  famole,  is 
be  delivered  to  the  vendee  witbis  1 
month,  and  take  earneft  ;  and  witkc 
a  month  fend  them  by  bis  fervanai 
•the  premifes,  where,  part  being  a:.- 
loaded,  the  reft  are  diftraised  fcr 
toll  ;  the  delivery  is  complne^  (b  a&  a 
entitle  the  %fendee  to  bring  trtjt^: 
for  the  feizurc.     Blakey  ▼.  Dimjduir. 

5.  So  it  was,  to  all  honeft  parpoies.  r. 
rcfpeft  of  third  perfons,  the  momrtt 
the  vendor  had  delivered  the  goods 
to  his  own  fervant,  to  carry  to  ths 
vendee.     Ibid.  Uu. 


VENUE, 

i<  When  an  action  is  broagbt  in  Es^- 
land,  upon  a  deed  dated  in  forei^. 
parts,  a  place  in  England  muft  beii- 
leged  in  the  declaration^  fro  formL 
Moflyny.  Fahrigas.  ^7^'9 

2.  Every  tranfitory  adion  maybelari 
in  any  county  in  Edglamd,  though  the 
matter  arife  beyond  the  feas.    Ibid, 

lU 

3.  The  plaintiff  was  allowed  to  brio; 
back  the  venue  to  London,  (where  it 
had  been  at  firft  lai^»)  though  tbe 
caufc  had  gone  down  to  trials  tei 

hid 
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bad  been  a  remanet  for  want  of  Ju- 
rors*    Bruckjhtew  v.  Hopkins. 

Page  409 

4.  The  court  will  not  change  the  ve- 
nue (to  the  county  ia  which  the 
caufeof  a^ion  arofe)  where  ao  im- 
partial or  fatisfadory  trial  cannot  be 
had;  aa  in  an  adion  for  words 
fpoken  at  an  eledion.  Petjt  v. 
Berkeley,  510 

5.  The  venue  may  be  changed  after 
an  order  for  time  to  pi ead»  though 
upoo  the  terms  of  pleading  ifluably; 
but  not  after  fuch  an  order  where 
the  terms  are  to  plead  ifTuablyt  and 
take  Jhort  notice  of  trial  at  the  firft 
fittings,     Ihid.  J 1 1 

VERDICT. 

1 .  A  verdid  will  not  aid,  where  the 
l^ift  of  the  a€lion  is  not  laid  in  the 
declaration,  fiat  it  will  cure  ambi- 
guity.     A*very  v.  HooU.  826 

2.  The  want  of  a  bill  in  the  KingU 
Bench t  and  the  want  of  an  original 
in  the  Common  Pleas,  are  both  cured 
after  verdid.     Fofter  v.  Bonner*  455 

FiJe  Sl Ah DEKflio.  I. 

•VISITOR. 

1.  Is  only  to  decide  private  difputes 
between  the  members  of  the  col- 
lege ;  and  not  a  fuit  by  a  third  per- 
fon  againft  the  whole  body.  Rex  v. 
IfynJham.  378 

a.  So,  where  an  eftate  is  in  the  col- 
lege»  and  they  are  to  ad  in  a  truft, 
the  vifitor  cannot  meddle  in  a  mat- 
ter which  is  the  fubjedl  of  fuch  trufl. 
•       Uid.  Ibid. 

Vide  CoLtacB. 


W. 
WAGERS. 


1.  AN  adion  lies  to  recover  money 
Jr\,  won  upon  a  wager,  "  Whe- 
*'  ther  a  decree  of  the  court  of  Chan- 


••  eery  would  be  reverfed  or  not,  on 
"  appeal  to  the  Houfe  of  Lords?"— 
Unlefs  there  be  any  fraud,  or  cir- 
cnm Ranees  that  (hew  the  motive  to 
.  have  been-  immoral  or  ""corrupt, 
yones  v,  Randal/*  Page  yf< 

2.  If  the  wager  had  been  made  with 
one  of  the  Lords,  or  one  of  the 
Judges,  or  with  a  counfel  or  attor. 
ney,  in  the  caufe^  it  would  have  been 
illegal.    Ihid,  59*  40 

3.  An  agreement,  that  in  coniidera- 
tion  the  plaintiff  had  agreed  to  pay 
the  defendant  20/.  at  the  next 
port,  the  defendant  undertook  that 
the  fhip  Ihould  fave  her  paflnge  to 
China  that  feafon  j  and  in  cafe  (he 
did  not,  he  would  pay  to  the  plain- 
tilF  1000/.  at  the  end  of  one  month 
after  her  arrival  in  the  river  Thames, 
is  a  wagering  policy  within  the  flat. 
19  G.  2.  r.  37.  though  the  plaintiff 
had  fome  goods  on  board,  liable  to 
fufFer  by  the  lofs  of  the  feafon  ;  but 
there  was  no  reference  (in  the. 
agreement)  to  property.  Kent  v. 
Bird.        -  rSj 

4.  An  adion  will  not  lie  upon  a  'velan^  ^ 
tary  wager  between  two  indifferent 
perfons,  on  the,^  of  a  third  perfoo, 
who  has  appeared  and  aded  as  s 
man.  1 ,  fiecaufe  fuch  enquiry  tenda 
to  indecent  evidence  2.  fiecaufe  it 
tends  to  difturh  the  peace  of  the  indi- 
vidual, and  of  /ociety.  Da  Cofia  v. 
Jones,  .  7*9  73^ 

5.  Wagers  in  general  are  allowed,  nn- 
leis  where  retrained  by  (Utute.  Ibid. 

734 

6.  Bat  where  a  wager  is  laid  upon  a 
fubjefl  that  tends  to  a  brtach  of  the 
peace,  or  a  violation  of  chaftity,  or 
that  is  contra  bonos  mores,  it  is  unlaw- 
ful.    Ibid.*  735 

7.  So,  if  it  affed  the  intercft  or  feef- 
ings  of  a  third  perfon.  Ibid,      Ibid. 

8.  But  wherever  a  queftion  arifes  npoa 
a  real  matter  of  right,  it  fhaH  be 
tried,  though  the  intereft  of  third 
perfoos,  not  parties,  may  be  a£Feded 
by  it.     Ibid.  736 

9.  A  policy,  on  the  /ex  of  a  pTfuis  is 
a  wagering  policy  within  rhe  Itau 
14  G.  3.  c.  48.  by  which  <*  all  in- 
»•  furance's  upon  lives,  or  any  other 
<'  event  or  events,  without  intereft 

•*  in 


Spo        A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


*'  in  the  parties,  are  made  dqH  and 
•*  TOid."     Roebuck  V,  Hamper  ton  > 

WARRANT  of  ATTORNEcY. 

l»  The  coart  will  not  fet  it  afide  on  ac- 
count of  its  being  given  by  a  de- 
fendant in  cuftody  without  an  attor- 
ney prefent  on  his  part*  if  executed 
by  the  defendant  purpofely  with  a 
▼iew  to  cheat  the  plaintiff*.  Gillman 
T.  HilL  .  141 

f .  It  ngocd,  if  given  by  one  in  cuflo- 
^y  under  an  execution^  though  no  at- 
torney be  prefent  on  his  behalf.  For 
the  rule  of  Eaji.  15  Car,  2.  does 
not  extend  to  it.  But  if  the  party 
had  been  prevailed  on  to  acknovvlege 

*  it.  Is'c,  for  more  than  was  due,  the 
court  would  give  relief  under  cir- 
cumilances.     F(U  v,  Riky.  281 

WARRANTY, 

Fidf  Assumpsit,  No.  17.  Insu- 
rance.    TaovBR,  No.  J. 

'  WILLS. 

1.  One,  having  made  his  will  and  a 
duplicate  thprtof»  delivers  the  dupli. 
f:aLe  to  another  perfon.  Afterwards 
he  makes  another  will,  by  which  he 
Tevokes  all  former  wills,  and  at  the 
fame  time  he  cancels  that  part  of  the 
former  will  which  was  in  his  own 
cuftody.  Before  his  death,  he  fends 
for  an  attorney  to  make  a  tbirti  will ; 
bat  is  fenfelcfs  before  the  attorney 
arrives.  After  his  death,  the  firA 
and  fecond  will  are  found  together  in 
a  paper,  ^0/i^raffa///^;  but  the  da- 
plicate  of  the  firft  is  found  uncan- 
celled amongft  his  other  deeds  and 
papers.     The  a6l  of  cancelling  the 

Jicond  will,  does  not  fet  up  the  du- 
plicatp  of  the  firft.  Burtenjbavi  v. 
Gilbert.  49 

2.  W  here  there  are  duplicates  of  a  will, 
one  in  the  teilator's  cudcdy,  the 
other  not ;  his  cancelling  the  ope  in 
his  cuftody,  is  an  effedlual  cancelling 
of  both.    Ibid.  Jbid. 


'  3.  One  having  made  his  will,  and  df* 
vifed  all  his  freehold  and  cop>kU 
lands  to  certain  ufes,  afterwards  psr- 
chafes  other  copyholds,  which  \t 
furrenders  thus:  *'  To  the  of«  ii- 
*•  clared  or  to  be  declared  by  his  hi 
"  will  and  teftatnent."  This  amcsitu 
to  a  republication y  and  the  ne««y 
purchafed  copyholds  (hall  pafs  lodfi  J 
ufes  of  the  will.      Heylyn  v-  Heylji^    ■ 

4.  When  a  man  repoblifhcs  bis  wil, 
the  efFed  is,  that  the  terms  sei 
words  of;  the  will  fhoold  be  cocftrced 
to  fpeak  with  regard  to  the  propert/ 
he  is  feifcd  of  at  the  date  of  the  re- 
publication; juft  the  fame  as  if  :^e 
had  had  fucb  additional  property  «t 
the  time  of  making  hia   wUi.    Uii' 

5.  There  is  no  repobl^atlon  in  cKjciif, 
that  is  not  fo  in  l#v,      ihid,       //v. 

6.  One,  having  by  will  dcvifed  all  tae 
refidue  of  his  eftate,  of  what  kind  or 
quality  focver  to  IV,  P,  ttfter^eih 
purchafes  copyhold  lands,  and  far- 
renders  them  to  fuch  ufe^  as  he  p&l 
by  his  laft  will  declare,  liai it.  and  ap* 
point.  He  afterwards  ma^es  a  cc- 
dfcil,  and  thereby  ratifies  and  coti- 
fi rms  all  and  every  the  gifts,  de- 
vifes*  and  bequefts  in  his  faid  will, 
except  what  he  had  altered  by  the  cc« 
dicil ;  and  defires  the  codicil  may  be 
annexed  to,  and  taken  as  part  of  bis 
will  to  all  intents  and  purpofes.  This 
amounts  to  a  republication  of  the 
will,  fo  as  to  make  the  after  par. 
chafed  copyhold  lands  p4rs  by  the 
refi-Juary  devife.    Doew,  Ds^j.  15S 

WITNESSES. 

1.  If  a  party  wants  the  teflxmooy  of 
wiinefles  whom  he  cannot  compel  to 
attend,  the  court  may  put  off*  the 
trial  from  time  to  time,  till  the  other 
party  confents  that  depoficions  (hail 
be  taken  where  they  are.  Mcfljn  v. 
Fabrigas,  1 74 

2.  A  fervant  or  clerk,  who  has  embcz- 
zled  money  or  notes  of  his  mailer's, 
is  an  admiftible  witnefs  ^prorided  he 
has  a  releafe)  again  ft  the  perfon  who 
received  fuch  money  or  noie^  fron 

hiiDi 
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him,  on  an  adlion  for  money  had  and 

received,  brought  by  his  mailer  to 

recover  the  aqnount.     Clarke  v.  Sbee. 

•  Page  199 

3.  A  tenant  in  pcfTeffion  is  not  a  gooo 
witnefs  to  prove  his  landlord's  pof- 
fefEon,  or  to  fupport  bis  title,  be- 
caufe  it  is  to  uphold  his  own  pofTef- 
iion.     Doe  v.  FoJIer,  621 

/7//r  Affidavit,  No.  i.  Attor- 
ney, No.  2,3,4,  Bankrupt, 
No.  2,  3. 

WORDS. 

1.  Courts  of  jadice  are  to  conftrue  the 
words  of  parties,  fo  as  to  effeduate 
their  deeds^  and  not  to  deftroy  them  ; 
more  efpecialiy  where  the  words 
thenfelves  ahftraQedly  may  admit  of 
either  meaning.  Fugh  v.  Duki  of 
Leeds,  725 

2.  The  word  **  from,"  may,  in  the 
'  vulgar  ufe,  and  even  in  the  (IriA 


propriety  of  language,  mean  either 
inclufi've  or  exclufinje.     Ibid. 

Page  J \y '2^ 

3.  Therefore,  where  tenant  for  life, 
with  z  po^-wer  to  leafe  in .poj/tj/ton  and 
not  in  remerfeon^  grafted  a  leafe  to  hia 
ouly  daughter  for  twenty-one  yeara* 
to  commence  **/rom  the  dat  of 
««  the  DATE,"  the  court  held,  that 
the  parties  underftood  and  ufed  the 

*  word  '*  from''  in  that  fenfe,  which 
would  make  their  deed  effcdualj 
and  accordingly  adjudged  it  a  leafe 
in  poiTeflion.     Ibid.  Ibid. 

WRITS. 

Where  a  writ  is  taken  out  in  the 
Vacation,  and  tefted  the  lail  day  of 
the  Term,  you  cannot  contradict  the 
fidion,  fo  as  to  invalidate  tbe  nvriti 
but  for  any  other  pnrpofe  (fuch  aa 
taking  a  debt  out  of  the  ftatutc  of 
limitations)  you  may.'  Mcfyn  v. 
Fabrigau  17  g 


FINIS. 


?w  and  improved  Editions  of  Law  Books,  in  Royal 
O^avoj  fublijhed  and  fold  by  E.  and  R.  Brooke  and 
J.  Rider. 


|k  TKYNS*s  Reports  in  Chancery  io  the  time  of  Lord  Hardwicke; 
^  with  additional  Notes  and  References  to  modern  Determinations, 
d  to  the  Regilter's  Book,  fiy  F.  W.  Sah oers»  £fq*  in  3  Volumes, 
ice  2  /.   5  i. 

SUR ROW'S  Reports  in  the  King's  Bench  in  the  time  of  Lord 
iansfield;  in  5  Volumes,  price  3/,  10/, 

BARNES'S  Notes  of  Cafes  of  Praaice  in  the  Common  Pleat,  from 
^  3  a  to  1756}  with  a  Continuation  of  the  Cafes  to  the  End  of  the  Retgo 
:  George  IL;  1  Volume*  12/. 

BROWN'S  Reports  in  Chancery  in  the  time  of  Lord  Tharlow, 
[A   Nenv  EJitiqn,  nviih  CorreSions  and .  adMtional  Referinca,  tvill 
*ortly  he  publijbtd^  in  4  Volumes,  royal  8<V0.] 

bacon's  New  Abridgment  of  the  Law,  Fifth  Edition, <or» 
:Aed,  with  con^derable  Additions,  including  the  lateft  Authorities^ 
y  Henry  Guxllim,  Efq.  Barrifier  at  Law.  7  V^olumes,  price 
L  15/.  td* 

BRlDGMAN's  Thefaailis  Juridicus:  being  a  Digeft  of  the  Deci- 
ons  of  the  feveral  Courts  of  Equity  from  the  Revolution  to  1798.  Vol^ 
and  2,  in  Boards,     Price  i/.  10/, 
[This  ^ori  is  intended  toconfift  of  6  Folumes^] 

COKE  upon  LITTLETON;  or  the  Firft  Part  of  the  Inftituteof 
he  Laws  of  England,  with  the  Notes  of  Sir  Matthew, Hale,  and 
be  Additions  of  Francis  Hargrave  and  Charles  Butler,  Efqrs.  of 
jincoln's  Inn,  Fifteenth  Edition,  printed  on  Wove  Paper, 
;  Volumes,  price  a/,  12/,  6d* 

COKE'S  Inditutesof  the  Laws  of  England,  inFouR  Parts;  in. 
finding,  L  The  Commentary  on  Littleton,  with  the  Notes  of  Lord 
laic,  and  of  Hargrave  and  Butler,  IL  A  Comment  on  Magna 
[Jharta  and  other  Antient  Sututef,  HI.  On  the  Pleas  of  the  Crown, 
Y.  On  the  Jurifdidtioo  of  Courts,  with  Tranflations  of  the  Ancienc 
(utotes,  and  other  Improvements,  7  Volumes,  price  4/,  7/, 

COM  YNS's  Digeft  of  the  Laws  of  England,  correaed  and  conti- 
tned  to  the  prefent  Time*  By  Samuel  Rose,  Barrifler  a)l  Law, 
5  Vol-  4/.  4J, 

I  CROKE's  Reports  in  the  Coiyts  of  King's  Bench  and  Common 
Heas  in  the  Reigns  of  Queen  Efoabeth,  and  Kings  James  and  Charles* 
iith  additional  Marginal  Notes  and  References ;  ny  Thomas  LaAcn, 
Ifq.  4  Volumes,  price  3  /. 

I  DOUGLAS'S  Reports  in  the  King^s  Ben^  s  Third  Edidon  1  with 
Idditional  Notes  of  cited  Cafes^  and  oihar  Rcfercncea ;  a  Volumes, 
price  1/.  4/i 

FOSTER'S 


Law  books  pubUJhed  by  Brooke  and  RioEl. 

tOSTER^s  Reports  of  Crov/n  Cafes,  with  Qifcoarfcs  oo  fef? . 
^rapches  of  the  Crown  Law;  Third  Edition.  To  which k a*:: . 
ao  Appendix^  contaioingf  Sir  M.  Foftcr*s  Apgumenu  in  ieveT-.  -• 
portant  Cafes,  never  befo'-e  publifiied  ;  with  Notes  and  Refcr^Dcc:  :- 
his  Nephew*  Michael  Dodso^,  Efq^  i'Voluaie»  price  12/. 

HALE5*s  Hiftory  of  the  Pleas  of  the  Crown;  with  an  AoriJgn^ 
of  the  Statutes  relating  to  Felonies  fince  the  original  Pablicinoc  > 
1736»     2  Vol;,  price  I /•  iis.bd* 

MODERN  REPORTS;  being  feka  Cafes  in  the  Coom  - 
King's  Bench,  Common  Pleas,  Chancery,  and  Exchequer;  frctr. rr 
Redoration  of  Charles  II.  to  the  End  of  the  Reign  of  George  1. ;  «>- 
additional  Cafes  and  Notes,  and  References  to  more  modern  AuLt:- 
fies;  by  Thomas  Leach,  Efq.  12  Volumes,  price  7/.  j s. 

LORD  RAYMOND'S  Reports  and  Entries  in  the  Coortsof  K-; 
Bench  and  Cbmmon  Pleas,  in  the  Reigns  of  King  William  ill.  Q;  ' 
Anne,  King  George  I.  and  11.    Foarth  Edition,  corrrded,  win  €.:.• 
tional  Notes  and  References;  by  John  Bayley,  £fq,  5  VoUx^:. 
prjicc  2  /. 

SALKELD*s  REPORTS  in  the  King's  Bench,  daring  the  Reiec^r 
King  William  III.  and  Qaeen  Anne ;  with  feme  fpccial  Cafes  in  Ch:- 
eery.  Common  Pleas,  and  Exchequer;  Alphabetically  digeilt.d  or.:' 
Heads;  Sixth  Edition,  with  large  Additions  of  Notes  and  Refeiencf:  j 
niodern  Authorities  and  Determinations  ;  by  W.  D.  Evans,  Efq.  B^'- 
rifter  at  Law  ;  3  Volumes,  price  1  /.  11/.  6/. 

STRANG E's  Reports  in  the  Courts  of  King's  Bench,  Cost:- 
Pleas,  Chancery  and  Exchequer,  in  the  ^eign  of  King  George  J.  -: 
jr.  Third  Edit  ion,  with  Notes  and  additional  Refereocci  to  L- 
Umporary  Reporters,  and  tolatcr  Cafes;  by  Michael  Nolak,  I: 
Barriiler  at  Law ;  2  Volumes,  price  i /.  10  s. 

SHEPPARD's  Touchftone  of  Common  AiTurances  with  large  A> 
ditions  of  Notes.    By  Edward  Hilliard>  Efq*   of  L.incoiaS  ir 
One  Vdumc,  price  i^s. 

"  VlNER's  Abridgment  Of  the  Law.  A  new  Edition,  in  24  Volas* 
price  16/.  16/. 

f  ^  Supplement  to  the  aSo-ve  'valuable  JPork,  contaiatKg  an  Jh.^i 
me  nt  of  the  Reports  of  the  loft  Five  Years  ^  is  now  paBlt^rrr 
n.uhich  the   Firfl  and  Second  Folnmes  may  n&uu  he  had,  : 
1  /.  8  J.  ivhieh  willjhortly  befollowed  by  thefuccteding  fV-x.- 

WILLIAMS'S.  (William  Pcerc)  Reports  of  Cafes  in  Cbanctr. 
6fr.  Fifth  Edition,  with  Additional  Notes  and  References  ic  ::: 
proceedings  of  the  Court,  and  the  Regiiler's  Book,  and  to  later  C2 . . 
By  Samuel  Compton  Cox,  Efq.  of  Lincolii'slon,  Barrifler  at  l«  • 
3  Volumes,  price  .2  /.  5  j, 

WILSON'S  (Serjeant)  Reports  of  Cafes  in  the  King's  Bcocb  r- 
CommOB  Pleas  in  the  Reign  of  George  II.  and  George  III.  T:  • 
Edition,  with  fome  Additions  and  References  to  modera  Cafes;  3  ^^ 
lumes,  price  1/.  18/. 

Frlnted  hy  A.  Strahan^  Law  Primer  to  Hk  Meijfy^ 
Trinteri^itrutf  ' 
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